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 OPINION BY ADMINISTRATIVE JUDGE SWEET

This appeal requires us to decide who should bear the cost of a latent error in an
enormous third-party data-set provided by the government to prospective offerors to allow
them to develop their pricing—which the government aptly characterizes as “a needle in a
hay field” (tr. 1/23). The Board conducted a two-day hearing on entitlement. For the
reasons stated below, we hold that the government should bear that cost because there was a
- mutual mistake that the data-set was accurate.

FINDINGS OF FACT

1. Background

1. The T-6 Texan Il is a training aircraft used at multiple military bases (R4, tab 203
at 1). The T-6 aircraft comes in two model configurations—the T-6A, and the T-6B
(tr. 1/40-41, 1/107).

2. During the relevant time, Naval Air Station Pensacola (Pensacola) only fielded
T-6A aircraft. Conversely, nearby Naval Air Station Whiting Field (Whiting Field) only -
fielded T-6B aircraft. (Tr. 1/43)



II. Solicitation, Offer, and Award

3. The government issued Request for Proposals FA8617-11-R-6208 for Contractor
Operated and Maintained Base Supply (COMBS) Services for T-6 aircraft at various bases,
including Pensacola and Whiting Field (COMBS II RFP) (R4, tab 202). The COMBS II
RFP was to ensure that parts were available on-site when needed to maintain the T-6
aircraft (tr. 1/40). The solicitation provided estimates of flight hours, which showed a
projected increase in flight hours at Whiting Field (R4, tab 176 at 35).

4, The COMBS II RFP contained seven Contract Line Item (CLIN) series. Relevant
to this appeal is the 3XXX CLIN series, which involved firm fixed pricing based upon a
fixed Cost Per Flight Hour (CPFH) rate at each base (R4, tab 202 at 55-81). Pursuant to that
pricing structure, the amount paid would be determined by multiplying the agreed-upon
fixed CPFH rate for the base by the variable number of hours flown at that base (tr. 1/41-42).

5. As the government conceded, potential offerors needed historic parts usage data'
from the COMBS I incumbent contract for the T-6 aircraft to calculate their CPFHs
(tr. 1/234, 2/8-9, 2/25-26; R4, tab 204 at 46). Therefore, the government provided potential
offerors—via a Bidder’s Library—Contract Data Requirement List (CDRL) A002 Reports
(Usage Reports), which the incumbent subcontractor L3 Vertex (L3) had created to capture
historic usage date (tr. 2/25-27; supp. R4, tab 7). In total, the provided Usage Reports
contained hundreds of thousands of rows of data (R4, tabs 19-28, 30-32, 35, 41-44). The
Usage Reports did not contain a disclaimer as to their accuracy (R4, tabs 19-28, 30-32, 35,
41-44). Nor is there an indication in the COMBS II RFP that potential offerors assumed the
risk of any errors in the usage data (id.; R4, tab 202).

6. The First Quarter (Q1) 2010 Usage Report contained 18,930 rows of data,
including the following entries for the fdllowing parts (Disputed Parts):?

Part # Base Material Description Aircraft | Issue
Date
100-602571-000 | 428 | Multifunctional Display Unit N166014 | 01/08/10
4420-000 428 | Audio Management Unit N166010 | 01/27/10
4420-000 428 | Audio Management Unit N166012 | 02/02/10
100-602579-000 | 428 | Video and Transfer Recorder N166014 | 02/04/10
Unit
100-602571-000 | 428 | Multifunctional Display Unit N166013 | 02/08/10
066-01143-2101 | 428 | Transponder, Mode-S (MST- N166013 | 02/09/10
67A)

! Parts usage—or consumption—describes how frequently a part fails (tr. 2/26).
2 We refer to other usage reports besides the Q1 2010 Usage Report as “Other Usage
Reports.”



100-602573-000 | 428 | Integrated Avionics Computer N166017 | 02/18/10
4 (CMA-5000)

100-602571-000 | 428 | Multifunctional Display Unit N166013 | 02/23/10

100-602571-000 | 428 | Multifunctional Display Unit N166011 | 02/24/10

100-602571-000 | 428 | Multifunctional Display Unit | N166013 | 02/24/10

100-602571-000 | 428 | Multifunctional Display Unit N166015 | 02/26/10

5520-004 428 | Audio Selector Panel, AFT N166010 | 03/02/10
Cockpit .

100-602573-000 | 428 | Integrated Avionics Computer N166014 | 03/05/10
' (CMA-5000)

100-602573-000 | 428 | Integrated Avionics Computer N166017 | 03/05/10
(CMA-5000)

100-602571-000 | 428 | Multifunctional Display Unit N166013 | 03/09/10

100-602571-000 | 428 | Multifunctional Display Unit N166014 | 03/09/10

100-602573-000 | 428 | Integrated Avionics Computer N166018 | 03/09/10
. (CMA-5000)

'100-602571-000 | 428 | Multifunctional Display Unit N166018 | 03/12/10
100-602571-000 | 428 | Multifunctional Display Unit N166022 | 03/19/10
4420-000 428 | Audio Management Unit N166010 | 03/23/10
100-602573-000 | 428 | Integrated Avionics Computer N166019 | 03/26/10

(CMA-5000) ' .
100-602573-000 | 428 | Integrated Avionics Computer N166020 | 03/26/10
(CMA-5000)
100-602573-000 | 428 | Integrated Avionics Computer N166021 | 03/26/10
(CMA-5000) '

4420-000 428 | Audio Management Unit N166023 | 03/26/10

100-602571-000 | 428 | Multifunctional Display Unit . N166015 | 03/29/10

- (R4, tab 42, rows 16,777, 16,994, 17,080, 17,193, 17,231, 17,271, 17,392, 17,445, 17,506,
17,513, 17,563, 17,652, 17,780, 17,781, 17,776, 17,779, 17,852, 17,901, 18,055. 17,898,
18,200, 18,241, 18,340, 18,242, 18,106) Under the Base column, 428 corresponded to
Pensacola, and 423 corresponded to Whiting Field (tr. 1/50, 1/53). Therefore, according to
the Q1 2010 Usage Report, the Disputed Parts’ base was Pensacola (id.).

7. Karl Heidrich—a COMBS II program manager for the government—testified that
he thought that the Usage Reports were accurate (tr. 2/29). Likewise, William Harlin—the
- Director of Supply Chain for the Aviation Business Unit for appellant DynCorp
International LLP (DynCorp), who developed the CPFHs—testified that he believed that
the Usage Reports were accurate. Given his responsibility for developing DynCorp’s
CPFHs, Mr. Harlin had an adequate basis for testifying about DynCorp’s belief regarding
the accuracy of the Usage Reports that he used to develop the CPFHs. Therefore, we find
that DynCorp also believed that the Usage Reports were accurate. (Tr. 1/162)
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8. However, the Q1 2010 Usage Report erroneously indicated that the Disputed
Parts’ base was Pensacola, when in fact the Disputed Parts’ base was Whiting Field.
Bobby May, Jr.—an L3 logistics manager who was involved in creating subsequent Usage
Reports (tr. 1/234-35)—testified that the underlying usage data had been stored in an SAP
database, from which an 1.3 employee exported and formatted the usage data to create the
Usage Reports. Mr. May testified that, in the course of this litigation, he examined the
underlying SAP data for Q1 2010. That examination revealed that the Disputed Parts’ base
listed in the Q1 2010 Usage Report deviated from the Disputed Parts’ base identified in the
SAP data. (Tr. 1/237-40) As aresult, Mr. May gave the following answers to the followmg
questions at the hearing:

Q. Yea, what does [the conflict between the Q1 2010 Usage
' Report and the SAP database] tell you about the location
information that was in the Bidder’s Library?

A. For [Q1 2010] and [Pensacola], it appears to have been
flip flopped.

What do you mean when you say, “flip flopped”?

A. When the data is exported from SAP, it has to be
formatted to get into the correct format for submittal.
And it appears for that site location, 423, 428, that the
- numbers were switched.

Q. So what does that lead you to conclude regarding the
transaction, say, 423 in your system and, say, 428 in the
Bidder’s Library?

A. It leads me to believe that the—when the information
was exported out of SAP index, that in the formatting of
the data for that quarter was done that the individual that
did that inadvertently switched those two site location
numbers.

Q. That would make the locations incorrect for those
transactions, correct?



A. For those transactions, for that one quarter, for that site.

(Tr. 1/240-42) Mr. May testified that he verified that there had been no changes within the
SAP system (tr. 1/241). In light of his role at L3, his examination of the SAP data, the fact
that his testimony was against his company’s interest, and our observations of Mr. May at
the hearing, we conclude that Mr. May was credible. Thus, we find that the Q1 2010 Usage
Report erroneously indicated that the Disputed Parts’ base was Pensacola (Base 428), when
in fact the Disputed Parts’ base was Whiting Field (Base 423).

9. While Mr. May admitted that he was “speculating” that the reason for the errors
was that L3 miscoded Base 423 as Base 428, he did not testify that he was speculating
regarding the existence of those errors. Mr. May presented no testimony as to whether the
Usage Reports for other quarters besides Q1 2010 (Other Usage Reports) were accurate.
(Tr. 1/234-43, 1/253)

10. Mr. Heidrich speculated that the Q1 2010 Usage Report may have been accurate
because a T-6B visiting Pensacola for a photo-op or maintenance training could have
received parts from Whiting Field (tr. 2/30-31). However, Mr. Heidrich admitted that he
does not have any evidence that that actually happened (tr. 2/31). Therefore, we find that
Mr. May’s well-founded testimony regarding the errors is more credible than Mr. Heidrich’s
speculation.

11. DynCorp did not notice the errors in the Q1 2010 Usage Report because of the
massive amount of data in the Usage Reports (tr. 1/162-63). Mr. May testified that it was
unlikely that a contractor would have noticed the errors, given the amount of data in the
Usage Reports (tr. 1/260-61). ' :

12. DynCorp relied upon the Q1 2010 Usage Reports to prepare its CPFH proposals
(tr. 1/161). In particular, DynCorp used the following formula to calculate a CPFH for each
base:

(Parts Usage From Usage Reports) x (Cost for Parts Used From Suppliers)
(Number of Flight Hours for Historic Quarter)

(Tr. 1/154-56) Jeffrey Roth—DynCorp’s senior director of Aircraft Engineering and .
Logistic Services, who oversaw the contract at issue here—testified that the Usage Report’s
errors caused DynCorp to calculate a CPFH that was lower than it would have been absent
the errors by decreasing the Parts Usage From Usage Report at Whiting Field in the
numerator of the above equation (tr. 1/55).> While there were relatively few Disputed Parts,

3 While Mr. Roth conceded that the errors also resulted in a CPFH that was too high for
Pensacola, the effects were not off-setting because Whiting Field had significantly
more flight hours than Pensacola (tr. 1/55-56).
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the errors had a significant impact upon the Whiting Field historic usage data—and
therefore upon the Whiting Field CPFH—because the Disputed Parts were high-cost parts
(tr. 1/55-56).

13. In addition to the Usage Reports, the government provided potentlal offerors the
following information pre-award:

e The flight hours for each base (R4, tab 3).

e The flight hours for each aircraft tail number (R4, tab 36).

e A T-6 aircraft Beddown Schedule (Beddown Schedule) showing the current and
projected quantities of T-6A aircraft and T-6B aircraft at each base. (R4, tab 33)

e A map showing that the number of T-6B aircraft at Whiting Field would
increase from 37 to 149 (R4, tab 205 at 3).

e A list of parts unique to the T-6B aircraft (Parts List) (R4, tab 64).

14. The flight hours data showed that the T-6B aircraft flight hours increased after
their introduction in 2009 or 2010 (R4, tab 36; tr. 1/107-08). The Beddown Schedule
showed only T-6A aircraft would be stationed in Pensacola, and only T-6B aircraft would
be stationed at Whiting Field (id.). A comparison of that list to the Q1 2010 Usage Report
shows that all of the Disputed Parts were for the T-6B aircraft (compare id. to R4, tab 42,
rows 16,777, 16,994, 17,080, 17,193, 17,231, 17,271, 17,392, 17,445, 17,506, 17,513,
17,563, 17,652, 17,780, 17,781, 17,776, 17, 779 17, 852 17,901, 18,055. 17,898, 18,200,
18,241, 18,340, 18,242, 18,106).*

15. Prior to the submission of proposals, the government answered several questions
from potential offerors. Spe01ﬁca11y, the government gave the following answer to the
following question:

- Q38: How granular will the usage data be? For example, will
it be per base? By fleet? Since all metrics are at the base
level, could data be given at the base level?

A38: Data will be as detailed as possible. Currently, the
[government] intends to provide demand data by base for

4 In particular, the government raises arguments about the 133-430137-5, 50-910033-3, and
NAS75-5-012 parts (gov’t post-hearing br. at 9-10, 24). However, those parts were
in the Other Usage Reports (finding 6). As discussed below, we reject any claim
regarding those Other Usage Reports. Therefore, we need not address those parts.
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the last two years. Note that the fleet is growing and
therefore that will have to be accounted for in your
calculations.

(R4, tab 204 at 46) The govemment also gave the following answer to the following
question:

Q60: Who is responsible for complexities in forecasting trends
(parts usage, cost)?

A60: Govérnment has considered risks for future rising
demands. Ultimately, the COMBS contractor is
responsible. The Government is providing what it
believes is adequate data in order for offerors to

- effectively forecast for requirements.

(Id. at 56)

'16. Mr. Harlin testified that the projected increase in the number of flight hours
“really doesn’t have a bearing on cost per flight hour by location” (tr. 1/277). The
government presented no testimony to contradict Mr. Harlin’s testimony.

17. On March 4, 2011, DynCorp submitted a proposal (R4, tab 192). That proposal
stated—under fpricing assumptions”—that “[t]he Cost per Flight Hour is based on
consumption data provided in the Bidder’s Library. Pricing of CLINs 3X00-3X10 assumes
the data provided is both complete and correct.” (R4, tab 190 at 18)

18. On June 1, 2012, the government awarded Contract No’. FA8617-12-C-6208
(COMBS II Contract) to DynCorp based upon the COMBS II RFP (R4, tab 75).

III. Procedural History

19. In 2014, DynCorp noticed that it was losing money on the COMBS II Contréct
particularly at Whiting Field. After investigation, DynCorp discovered the Q1 2010 Usage
Report errors. (Tr. 1/50-54)

20. On December 10, 2014, DynCorp submitted an initial certified claim (R4,
tab 65a). On May 12, 2015, it submitted a final certified claim, which it revised on
October 12, 2015 (R4, tabs 66-67).

21. Based upon a deemed denial of that claim, DynCorp filed this appeal.



DECISION

DynCorp is entitled to reformation of the COMBS II Contract Whiting Field and
Pensacola CPFHs because it has shown, by clear and convincing evidence, that there was a
mutual mistake regarding the accuracy of the Q1 2010 Usage Report DynCorp used to
create those CPFHs. A party is entitled to reformation of a contract if it can show, by clear
and convincing evidence, that: (1) the parties to the contract were mistaken in their belief
regarding a fact; (2) that mistaken belief constituted a basic assumption underlying the
contract; (3) the mistake had a material effect upon the bargain; and (4) the contract did not
put the risk of the mistake upon the party seeking reformation. Atlas Corp. v. United States,
895 F.2d 745, 750 (Fed. Cir. 1990); SRM Mfg. Co., ASBCA No. 44750 et al., 96-2 BCA
928,487 at 142,264. As discussed below, DynCorp has satisfied its burden of showing
each of those elements.’

. The Parties Were Mistaken in Their Belief that the Q1 2010 Usage Report Was
Accurate ‘

DynCorp has shown, by clear and convincing evidence, that the parties were
mistaken in their belief that the Q1 2010 Usage Report was accurate. A mistake is a belief
that is not in accord with the facts. RESTATEMENT (SECOND) OF CONTRACTS § 151 (1981).
Here, the parties believed that the Q1 2010 Usage Report was accurate, as demonstrated by
the facts that Mr. Heidrich and Mr. Harlin testified that they believed that the Usage Reports
were accurate, DynCorp’s proposal stated that it assumed that the Usage Reports were
accurate, and DynCorp relied upon the Usage Reports to calculate its CPFHs (findings 7,
12, 17). That belief was not-in accord with the facts. Mr. May persuasively testified that
the Q1 2010 Usage Report inaccurately indicated that the Disputed Parts’ base was
Pensacola, when the underlying SAP data showed that the base actually was Whiting Field
(finding 8). Mr. May’s testimony is corroborated by the fact that the Q1 2010 Usage Report
and the Parts List showed that the Disputed Parts were for T-6B aircraft at Pensacola, while
the Beddown Schedule showed that T-6B aircraft were not stationed at Pensacola
(findings 6, 13).6

The government first argues that Mr. Harlin’s testimony is not clear and convincing
evidence that DynCorp believed that the Usage Reports were accurate because Mr. Harlin

> Because we find that there was a mutual mistake, we do not address DynCorp’s alternative
defective specification claim.

¢ While DynCorp asserts in its post-hearing brief’s proposed findings of fact that there also
were errors in the Other Usage Reports (app. post-hearing br. at 9-10), it only argues
in its discussion section that the Q12010 Usage Report was inaccurate (id. at-19-22).
To the extent DynCorp is asserting that there were errors in the Other Usage Reports,
it has failed to provide clear and convincing evidence of such errors because
Mr. May only testified that the Q1 2010 Usage Report was inaccurate (finding 9).
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did not testify as a corporate representative (gov’t post-hearing br. at 31-32). However, the
government does not—and cannot—cite any authority requiring corporate representative
testimony in order to establish a company’s beliefs (id.). On the contrary, given his role'in
developing DynCorp’s CPFHs, Mr. Harlin had an adequate basis for testifying about
DynCorp’s beliefs regarding the accuracy of the Usage Reports that he used to develop the
CPFHs for DynCorp (finding 7).

Second, the government argues that DynCorp’s statement in its proposal that it
assumed that the Usage Reports were accurate is not clear and convincing evidence that
DynCorp believed that the Usage Reports were accurate because we purportedly found that
that statement lacked credibility in DynCorp International, LLC, ASBCA No. 59244, 17-1
BCA 936,653 at 178,497-98 (DynCorp I) (gov’t post-hearing br. at 39). We already have
rejected that argument in denying the government’s collateral estoppel summary judgment
motion in this appeal. DynCorp International, LLC, ASBCA No. 61274, 18-1 BCA
937,011 at 180,247 (DynCorp II). As we held in DynCorp II, DynCorp I merely found that
DynCorp knew that the usage data was incomplete, which is distinct from the issue in this
appeal of whether the usage data was accurate. (Id.) DynCorp I made no finding regarding
the accuracy of the usage data. (/d.) Therefore, the government’s suggestion that
DynCorp I precludes us from finding that DynCorp believed that the consumption data was
accurate is meritless.

Third, the government argues that Mr. May’s testimony that the Q1 2010 Usage
-Report was inaccurate is not reliable because Mr. May did not create the Q1 2010 Usage
Report (gov’t post-hearing br. at 29-30). We disagree. The reason Mr. May’s testimony is
reliable is not because he based it upon his experience creating the Q1 2010 Usage Report.
Rather, his testimony is reliable because Mr. May—the 1.3 logistics manager currently
responsible for creating Usage Reports from the SAP database—based it upon his
comparison of the underlying SAP data with the Q1 2010 Usage Report. That comparison
showed that the Q1 2010 Usage Report deviated from the underlying SAP data. (Finding 8)

Fourth, the government argues that Mr. May’s testimony is not reliable because he
based his testimony upon the same SAP database used to generate the erroneous Q1 2010
Usage Report (gov’t post-hearing br. at 30). That argument improperly conflates the SAP
database housing the underlying data, and the Usage Reports generated based upon that data
(finding 8). There is no evidence of an error in the underlying SAP data (finding 8).
Rather, the error was in the Q1 2010 Usage Report that 1.3 generated based upon that data
because the Q1 2010 Usage Report deviated from the underlying SAP data (finding 8).

Fifth, the government argues that Mr. May’s testimony that the Q1 2010 Usage
Report was inaccurate is not reliable because he admitted that he was only speculating
regarding the reason for the Q1 2010 Usage Report errors (gov’t post-hearing br. at 29-30).
That argument improperly conflates the existence of errors (i.e., that the Q1 2010 Usage
Report indicated that the Disputed Parts’ base was Base 428, instead of Base 423) with the
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reason for those errors (i.e., because L3 miscoded Base 423 as Base 428). While Mr. May
testified that he was speculating regarding the reason for the Q1 2010 Usage Report errors,
he did not testify that he was speculating regarding the existence of those errors (finding 9).
Regardless of the reason for the errors, Mr. May’s well-founded testimony that there were
errors in the Q1 2010 Usage Report establishes that the parties’ mistakenly believed that the
Q1 2010 Usage Report was accurate.

Sixth, the government argues that the fact that the Q1 2010 Usage Report and the
Parts List showed that the Disputed Parts were for T-6B aircraft based at Pensacola, while
the Beddown Schedule showed that T-6B aircraft were not stationed at Pensacola, does not
corroborate Mr. May’s testimony because the Q1 2010 Usage Report does not define the
term “base” (gov’t post-hearing br. at 26). That argument is also meritless. Language must
be given the meaning that would be derived from the language by a reasonably intelligent
person acquainted with the contemporaneous circumstances. Hol-Gar Mfg. Corp. v. United
States, 351 F.2d 972, 975 (Ct. Cl. 1965). Here, a reasonably intelligent person would derive
from the contemporaneous circumstance of the government posting the Usage Report and
the Beddown Schedule together in the Bidder’s Library that the term “base™ in the Usage
Reports had the same meaning as the beddown location in the Beddown Schedule
(findings 5, 13).” However, the Beddown Schedule indicated that T-6B aircraft were not
located at Pensacola, while the Q1 2010 Usage Report and the Parts List showed that T-6B
parts were used on aircraft located at Pensacola (findings 5, 13). It is that inconsistency that
corroborates Mr. May’s testimony that the Q1 2010 Usage Report was inaccurate.

In sum, none of the government’s arguments have merit, and DynCorp has shown by
clear and convincing evidence that the parties mistakenly believed that the Q1 2010 Usage
Report was accurate.

" Because we find that the term “base” was not ambiguous, we need not—and do not—
address the government’s patent ambiguity argument (gov’t post-hearing br. at 26).
To the extent that the government is arguing that the inconsistency between the Q1
2010 Usage Report and the Beddown Schedule was patent, that argument would be .
meritless. A patent ambiguity is one that is so glaring that it is unreasonable for a
contractor not to discover and inquire about it. A contractor need not inquire about
more subtle ambiguities. Triax Pacific, Inc. v. West, 130 F.3d 1469, 1474-75
(Fed. Cir. 1997). Here, given the massive amounts of data in the Usage Reports, we
conclude that it was reasonable for DynCorp to overlook the inconsistency between a
few rows of data in one Usage Report and the Beddown Schedule (findings 5-6, 11).
Because that was a subtle inconsistency, it was latent and did not trigger a duty to
inquire. In any event, a contractor’s negligence in failing to ascertain the correctness
of information does not defeat a mutual mistake claim. Southwest Welding & Mfz.
Co. v. United States, 373 F.2d 982, 991 (Ct. Cl. 1967).

10
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II. The Mistaken Belief that the Q1 2010 Usage Report Was Accurate Constituted a
Basic Assumption Underlying the COMBS II Contract

DynCorp has shown, by clear and convincing evidence, that the mistaken belief that
the Q1 2010 Usage Report was accurate constituted a basic assumption underlying the
COMBS II Contract. A belief constitutes a basic assumption underlying a contract if it is a
significant part of the bargaining process. Comshare, Inc., ASBCA No. 49284, 98-1 BCA
929,588 at 146,674. Here, the parties’ belief that the Q1 2010 Usage Report was accurate
was a significant part of the bargaining process because of the significant role the usage
data in the Q1 2010 Usage Report played in calculating the CPFH pricing. The usage data
was one of the three factors that DynCorp used to calculate its CPFH (finding 12). Asa
result, DynCorp expressly stated in its proposal that its pricing for the 3XXX CLINs “is
based on [usage] data provided in the Bidder’s Library,” and that DynCorp “assumes the
data provided is...correct” (finding 17). Likewise, the government conceded that potential
offerors needed usage data to calculate CPFHs (finding 5). Because of the significant role
the usage data played in the CPFH calculations, the mistaken belief that that data was
accurate constituted a basic assumption underlying the COMBS II Contract.

The government argues that the projected increase in flight hours at Whiting Field
also should have played a significant role in calculating the Whiting Field CPFH (gov’t
post-hearing br. at 33, 37-38). However, Mr. Harlin testified that an increase in the number
of flight hours does.not “have a bearing on the CPFH by location” (finding 16). That
- testimony is persuasive because the CPFH is a fixed rate per flight hour, which is
multiplied by the variable number of flight hours (finding 4). Thus, the number of flight
hours component of the pricing formula—and not the CPFH component—accounts for the
projected increase in flight hours. Moreover, the government presented no testimony to
contradict Mr. Harlin’s testimony (finding 16). Instead, the government points to its
responses to questions, in which it indicated that potential offerors were responsible for the
complexities of forecasting parts usage costs, and that potential offerors’ calculations had to
account for fleet growth (gov’t post-hearing br. at 36-37 (quoting finding 15)). However,
those general responses do not assert that an increase in the number of flight hours impacts
the CPFH, let alone contain an explanation of how increased flight hours purportedly
impact the CPFH (finding 15). Thus, those responses do not persuasively contradict
Mr. Harlin’s testimony that the projected increase in flight hours did not impact the CPFH.

In any event, even if the projected increase in flight hours should have played a
significant role in the Whiting Field CPFH calculation that would not negate the fact that
the usage data also played a significant role in the CPFH calculation. That is because
multiple factors played a significant role in the CPFH calculation (finding 12). Since the
usage data in the Q1 2010 Usage Report was one of those factors that played a significant
role in the CPFH calculation, the mistaken belief that the Q1 2010 Usage Report was
accurate constituted a basic assumption underlying the COMBS II Contract.

11
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III. The Mstdken Belief that the Q1 2010 Usage Report Was Accurate Had a
Material Effect upon the Bargain

DynCorp has shown, by clear and convincing evidence, that the mistaken belief that
the Q1 2010 Usage Report was accurate had a material effect upon the bargain. A mutual
mistake has a material effect if the resulting imbalance in the agreed exchange is so severe
that the contractor cannot fairly be required to carry it out. MPT Enter., ASBCA
Nos. 25339, 25834, 83-2 BCA 9 16,761 at 83,336-37. That is, the mutual mistake must
adversely affect the contractor’s reasonable expectations. (/d.)

Here, the mistaken belief that the Q1 2010 Usage Report was accurate adversely
affected DynCorp’s reasonable expectation regarding pricing. While the number of errors
was small relative to the overall size of the data-set, those errors had a significant impact
upon the Whiting Field historic usage data because the errors concerned high-cost parts
(finding 12). Moreover, the resulting errors in the historic usage data had a significant
impact upon the Whiting Field CPFH because historic usage data was a substantial factor in
calculating CPFH (finding 12). Because the mistaken belief adversely affected DynCorp’s
reasonable expectations, the resulting price imbalance was so severe that DynCorp cannot
fairly be required to perform at that price. Thus, the mistaken belief that the Q1 2010 Usage
Report was accurate had a material effect upon the bargain.

1IV. DynCorp Did not Assume the Risk that the Q1 2010 Usage Report Was Accurate

DynCorp has shown, by clear and convincing evidence, that it did not assume the
risk that the Q1 2010 Usage Report was accurate. While the fact that a contract is a
fixed-price contract may suggest that the contractor assumed the risk of an error in that
pricing, that fact does not necessarily prove that conclusion. Nat’l Presto Indus., Inc. v.
United States, 338 F.2d 99, 109 (Ct. Cl. 1964). Rather, “[w]e are...admonished, in the
region of mutual mistake, to seek just solutions.” (/d. at 111 (citation omitted))

Here, while the COMBS II Contract was a fixed-price contract, the government
provided DynCorp with the erroneous Q1 2010 Usage Report to allow DynCorp to develop
its pricing, and that report contained no disclaimer as to its accuracy (finding 5). Indeed,
there was no indication in the contract documents that DynCorp assumed the risk of any
errors in the Usage Reports (finding 5). Faced with the situation where neither party
knew—or should have known—of a latent error in data provided by the government, and
the contract did not explicitly assign the risk of error to either party, the just solution is to
allocate that risk to the relatively more culpable party best placed to mitigate the risk. Here,
that would be the government because it provided the Usage Reports to DynCorp
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(finding 5). Therefore, we find that DynCorp did not assume the risk that the Q1 2010
Usage Report was accurate.®

CONCLUSION

On entitlement, the appeal is sustained. Accordingly, the appeal is returned to the
parties for a determination of quantum consistent with this decision.

Dated: August 1,2019

JAMES R. SWEET
Administrative Judge

‘Armed Services Board
of Contract Appeals
I concur I concur
RICHARD SHACKLEFORD OWEN C. WILSON
- Administrative Judge Administrative Judge
- Acting Chairman Vice Chairman
Armed Services Board ' Armed Services Board
of Contract Appeals of Contract Appeals

8 The government points to other data in the Bidder’s Library, which was accurate (gov’t
post-hearing br. at 40-41). However, whether other data was accurate has no bearing
upon the issue of whether the Q1 2010 Usage Report was accurate, let alone whether
DynCorp assumed the risk of any inaccuracy.
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I certify that the foregoing is a true copy of the Opinion and Decision of the Armed
Services Board of Contract Appeals in ASBCA No. 61274, Appeal of DynCorp
International LL.C, rendered in conformance with the Board’s Charter.

Dated:

PAULLA K. GATES-LEWIS
Recorder, Armed Services
Board of Contract Appeals
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UNITED STATES
CiviLIAN BoOARD OF CONTRACT APPEALS

APPELLANT’S MOTION TO DISMISS GRANTED: September 25, 2019

CBCA 6303

LEIDOS INNOVATIONS CORPORATION,
Appellant,
V.
GENERAL SERVICES ADMINISTRATION,
Respondent.

Shelly L. Ewald of Watt, Tieder, Hoffar & Fitzgerald, LLP, McLean, VA, counsel for
Appellant.

Tyler J. Mullen and Sarah E. Park, Office of General Counsel, General Services
Administration, Washington, DC, counsel for Respondent.

Before Judges SOMERS (Chair), HYATT, and LESTER.
SOMERS, Board Judge.

Pending before the Board is the motion of the General Services Administration (GSA
or Government) to dismiss for lack of jurisdiction or for failure to state a claim. GSA
contends that Leidos Innovations Corporation (Leidos) has no standing to appeal because it
is not in privity of contract with the Government. GSA contends that Lockheed Martin
Integrated Systems, Inc. (Lockheed), as the actual recipient of the GSA contracting officer’s
final decision, did not timely file an appeal.

Also pending is Leidos’ motion to dismiss for lack of jurisdiction or for failure to state
a claim. Leidos asserts that GSA failed to issue a contracting officer’s final decision to
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Leidos, the entity currently under contract with GSA. Alternatively, appellant contends that
GSA’s complaint must be dismissed for failure to state a claim upon which relief can be
granted.

We find that, as a result of a novation agreement, Leidos is the contractor in privity
with GSA. As a consequence, the GSA contracting officer’s final decision, issued to
Lockheed, is ineffective because the final decision was not issued to the proper contractor.
Accordingly, we grant Leidos’ motion to dismiss for lack of jurisdiction. Our decision
renders all other pending motions moot.

Background

This dispute arises out of a Federal Supply Schedule (FSS) contract awarded by GSA
to Lockheed on December 1, 2002. On August 29, 2013, the GSA Office of Inspector
General (OIG) concluded, through an audit, that some of Lockheed’s employees did not meet
the labor qualification requirements for the positions which Lockheed billed under the GSA
contract.

On April 4, 2014, Lockheed requested that the contract be cancelled. GSA cancelled
the contract on May 10, 2014.

On July 28, 2016, GSA sent Lockheed a summary of findings following a post-award
audit on the original contract. Leidos responded to GSA’s findings on September 30, 2016.
Leidos responded instead of Lockheed because on August 16, 2016, Lockheed had divested
itself of the business unit responsible for the GSA contract, which became a wholly-owned
subsidiary of Leidos Holdings, Inc., known as Leidos Innovations Corporation. Effective
that same day, Lockheed and Leidos executed a novation agreement that was signed by
Lockheed’s Corporate Administrative Contracting Officer (CACO), who was an employee
of the Defense Contract Management Agency (DCMA), and representatives of the two
contractors. In the novation agreement, the parties expressly indicated that the agreement
covered contracts that had been completely performed at the time of the novation, including
the contract issued by GSA to Lockheed on December 1, 2002. The agreement stated, in
pertinent part:

(a) The parties agree to the following facts:
(1) The Government, represented by various Contracting
Officers, has entered into certain contracts with the Transferor,

as shown in the attached list marked “Exhibit A” and
incorporated in this Agreement by reference. The term “the
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(b) In

Contract,” as used in this Agreement, means the above contracts
and purchase orders, and any task orders or delivery orders
associated with the contracts identified in Exhibit A (whether or
not those orders are listed), including all modifications, made
between the Government and the Transferor before the effective
date of this Agreement (whether or not performance and
payment have been completed and releases executed if the
Government or the Transferor has any remaining rights, duties,
or obligations under these contracts and orders).

* %k sk

connection of these facts, the parties agree that by this Agreement—

(1) The Transferor confirms the transfer to the Transferee, and
waives any claims and rights against the Government that it now
has or may have in the future in connection with the Contracts.

(2) The Transferee agrees to be bound by and to perform each
Contract in accordance with the conditions contained in the
Contracts. The Transferee also assumes all obligations and
liabilities of, and all claims against, the Transferor under the
Contracts as if the Transferee were the original party to the
Contracts.

(4) The Government recognizes the Transferee as the
Transferor’s successor in interest in and to the Contracts. The
Transferee by this Agreement becomes entitled to all rights,
titles, and interests of the Transferor in and to the Contracts as
if the Transferee were the original party to the Contracts.
Following the effective date of this Agreement, the term
“Contractor,” as used in the Contracts, shall refer to the
Transferee.

As noted above, the novation agreement provided that Leidos assumed all liabilities of and
claims against Lockheed under the contracts and that the Government now recognized Leidos
as the contractor and successor in interest to Lockheed under them.
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On December 29, 2016, GSA’s OIG issued a post-award report concerning a blanket
purchase agreement that Lockheed had performed under the contract. GSA provided this
report to Lockheed, and not to Leidos, on March 14, 2018." Despite the fact that the contract
at issue was listed among those to be transferred to Leidos, GSA contends that, in its
response to the report, a Lockheed attorney stated that it had not novated to Leidos contracts
for which it had already completed all work, including the contract that was the subject of
the audit, and that responsibility for such contracts remained with Lockheed.? Ultimately,
GSA issued a contracting officer’s final decision on July 31, 2018, to Lockheed, seeking
$12,415,797.03 for overbilling.

On October 30, 2018, in an abundance of caution, Leidos filed a notice of appeal of
that decision to the Board in its own name, even though the decision had been issued to
Lockheed, and indicated that, in the alternative, it was filing the appeal on behalf of
Lockheed®. We docketed that appeal as CBCA 6303.

Subsequently, both GSA and Leidos filed motions to dismiss for lack of jurisdiction.

Discussion

Assignment of Contracts

Pursuant to the Assignment of Contracts Act, 41 U.S.C. § 6305(a) (2012), which is
often referred to (along with the Assignment of Claims Act, 31 U.S.C. § 3727), as one of the
“Anti-Assignment Acts,” the “party to whom the Federal Government gives a contract or
order may not transfer the contract or order, or any interest in the contract or order, to another
party.” “Despite the bar created by [the Act], . . . the Government may recognize an
assignment as valid, either directly or constructively, through its actions.” Summit Commerce

! The record fails to explain the two-year (plus) delay in the provision of this

report to Lockheed.

2 During oral argument, appellant’s counsel acknowledged that a Vice President

and Associate General Counsel for Lockheed initially mistakenly believed that the contracts
that had been concluded had not been subject to the novation. However, a colleague later
informed him that his understanding was incorrect. This contract had been included on the
list of contracts governed by the novation agreement. The record is silent as to whether the
attorney relayed this fact to GSA.

3 In this decision, we amend the caption to properly reflect that Leidos alone is

the appellant.
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Pointe, LLC v. General Services Administration, CBCA 2652, et al., 13 BCA 9 35,370, at
173,569. A novation agreement is the most direct form of such recognition. /d. “Through
a novation agreement, the government legally recognizes a successor-in-interest to a
government contract (or a list of contracts) following a transfer of that contract that would
otherwise be prohibited by the Anti-Assignment Act.” Raytheon Co. v. United States, 105
Fed. Cl. 236, 254 (2012), aff’d, 747 F.3d 1341 (Fed. Cir. 2014).

The Federal Acquisition Regulation (FAR) details the requirements for these novation
agreements. It provides that the Government, “when in its interest,” may enter into a
novation agreement and “recognize a third party as the successor in interest to a Government
contract.” 48 CFR 42.1204(a). Under the FAR, a novation agreement generally provides
that:

(1) The transferee assumes all the transferor’s obligations under the contract;
(2) The transferor waives all rights under the contract against the Government;
(3) The transferor guarantees performance of the contract by the transferee (a
satisfactory performance bond may be accepted instead of the guarantee); and
(4) Nothing in the agreement shall relieve the transferor or transferee from
compliance with any Federal law.

48 CFR 42.1204(h).

Novation Agreement Validity

GSA asserts that Leidos lacks standing to bring this appeal before the Board because
Leidos does not stand in privity of contract with GSA. This argument rests upon the validity
of the novation agreement executed between Lockheed, Leidos, and DCMA’s CACO on
August 30, 2018.

GSA first claims that the novation agreement cannot apply to the GSA contract at
issue here because performance under the contract was already complete, and the contract
cancelled, by the time that the novation agreement was executed. To analyze this argument,
we first examine the elements required for a valid novation, specifically, (1) . .. a previous
valid obligation; (2) the agreement of all parties to the new contract; (3) the extinguishment
of the old contract; and (4) the validity of the new one.” 30 Richard A. Lord, Williston on
Contracts § 76:11 (4th ed. 2004). The United States Court of Appeals for the Federal Circuit,
when examining this issue, has held that the consent of all parties is the essential feature of
a valid novation of a government contract. Agility Logistics Services Co. KSCv. Mattis, 887
F.3d 1143, 1151 (Fed. Cir. 2018). “[A] successor in interest under a novation agreement,
pursuant to which it is ‘entitled to all the rights’ of its predecessor as if it were ‘the original
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party’ to the contract, is recognized by the government as the successor in interest for all
purposes, including the right to pursue any claims its predecessor could have pursued.”
Cooper/Ports America, LLC, ASBCA 61461,18-1 BCA 937,045, at 180,331 (citing Vought
Aircraft Co., ASBCA 47357,95-1 BCA 927,421, at 136,666). Similarly, where, as here, the
transferee (Leidos) has expressly assumed all liabilities of and claims against the transferor
(Lockheed), and where the Government has accepted that substitution, there is no reason not
to recognize that substitution when the Government subsequently identifies and asserts a
government claim arising under a contract covered by the novation agreement.

We have found no binding precedent or persuasive authority that supports GSA’s
argument that a previous valid obligation (one of the requirements for a novation) cannot
include a contract that had been performed but was subsequently cancelled. At some point
following the contract’s execution and before cancellation, Lockheed had been under an
obligation to perform. This obligation included participating in the audit process and
permitted the Government to assert claims resulting from this process. Further, it is clear,
in light of GSA’s post-contract assertion of a government claim against Lockheed under the
contract at issue, that GSA believes that it retains a right to seek a refund of monies under
the novated contract. The language of the novation agreement expressly indicates that the
Government agrees to a transfer in the identity of the contractor for any contracts “whether
or not performance and payment have been completed and releases executed if the
Government or the Transferor has any remaining rights, duties, or obligations under these
contracts and orders.” The novation agreement itself is a contract, and we see no reason that
the Government is not bound to the plain language of its contract that identifies the GSA
contract at issue here as subject to the novation. In light of the novation agreement, Leidos,
not Lockheed, has standing to defend (or prosecute) against any claims arising from the
contract.

GSA, quoting from a March 2018 letter from the GSA contracting officer to
Lockheed, next argues that, because a DCMA contracting officer and not a GSA contracting
officer executed the novation agreement, “GSA has not legally recognized any successor in
interest or liability for the subject contract.” Although GSA does not expressly state that it
is challenging the authority of the DCMA CACO to bind GSA, it argues that the CACO who
was assigned responsibility for dealing with Lockheed and who executed the novation
agreement upon behalf of the Government “was from another federal agency, wholly
separate from GSA,” and that only a “GSA Administrative Contracting Officer” could bind
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GSA to the novation.* GSA’s argument reflects a lack of understanding of the regulatory
procedures that can apply to large contractors with numerous locations and contracts.

“Contractors with more than one operational location . . . often have corporate-wide
policies, procedures, and activities requiring Government review and approval and affecting
the work of more than one administrative contracting officer (ACO).” FAR 42.601.
“[E]ffective and consistent contract administration may require the assignment of a [CACO]
to deal with corporate management and to perform selected contract administration functions
on a corporate-wide basis” in such circumstances. /d. We must assume, given the absence
of any contrary evidence and even allegations in the record, that, since the Government
assigned a CACO to work with Lockheed, the regulatory prerequisites for placing such a
government-wide representative were satisfied before the CACO began her duties. See FAR
42.602 (discussing placement of CACOs). Under the FAR, when a contractor to which a
CACO has been assigned has contracts with more than one agency, the agencies involved
“agree on the responsible agency” before the CACO is placed, “normally on the basis of the
agency with the largest dollar balance, including options, of affected contracts.” FAR
42.602(c)(2). Once the CACO begins work, he or she exercises contract administration
functions “on a corporate-wide basis” that can cover all of the contractor’s contracts. /d.
42.603(a). Although GSA complains that no GSA contracting officer had any involvement
in approving the novation at issue here, GSA has not even alleged, much less presented
evidence, that the CACO was not acting within the regulatory scheme applicable to CACOs
set forth in FAR Section 42.6.

Moreover, GSA’s argument ignores the impact of the novation agreement, as defined
by the FAR, to which the CACO agreed upon behalf of the Government. Under its definition
section, the FAR defines a novation agreement as a legal agreement that is:

(1) executed by the—

(I) Contractor (transferor);

(11) Successor in interest (transferee); and

(i11) Government; and

(2) By which, among other things, the transferor guarantees performance of
the contract, the transferee assumes all obligations under the contract, and the
Government recognizes the transfer of the contract and related assets.

48 CFR 2.101.

4 In oral argument, counsel for the government conceded that the CACO had

authority to bind the government.
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Under this definition of a novation, the novation agreement must be executed by the
contractor, the successor in interest, and the Government—not each individual agency
affected by the novation. If the FAR intended to require consent of each individual agency,
the definition would have included these additional details. However, as the definition is
written, it calls for the Federal Government as a whole to be a party, and the CACO, pursuant
to FAR Section 42.6, was authorized to represent the Government as a whole in this matter.

The CACO signed the novation agreement in his/her capacity as a representative of
the Federal Government—satisfying the necessary element of the Government’s consent.
Lockheed—the Contractor, Leidos—the successor in interest, and the CACO—the
Government—all consented to the novation agreement in question and thus, satisfied the
three essential parties required under the FAR. Therefore, GSA’s failure to recognize Leidos
as the successor in interest does not affect the execution of the novation. We find that the
novation agreement satisfied the essential contract law elements of a novation in addition to
the FAR’s definition.

FAR and GSA FSS Novation Procedure

GSA asserts that Lockheed violated the FAR and its GSA FSS contract by providing
incorrect contact information for the contract in question. GSA argues that because
Lockheed did not provide the correct contracting office information, GSA was not contacted
before the CACO signed the novation agreement. GSA asserts that by providing incorrect
contact information, Lockheed violated its duty under the FAR. We find that, regardless of
the information’s accuracy, GSA’s argument incorrectly places the burden on the contractor
to contact and provide notice to all government agencies affected by a novation agreement.

FAR subpart 42.12 discusses the proper procedure when executing novation
agreements in which the Government is a party. FAR 42.1203(b) places an obligation on the
contracting officer to (1) identify and request the information from the contractor that the
contracting officer deems necessary to evaluate the proposed agreement, (2) notify each of
the contract administration and contracting officers that the agreement would affect, and (3)
request submission of any comments or objections to the proposed agreement within thirty
days of notification. These provisions indicate that the relevant contracting officer must
contact all offices affected by the novation. The FAR does not require the contractor to
contact any specific contracting officer other than the contracting officer expressly involved
in the contract administration process.

Here, GSA failed to identify, within the FAR or the GSA FSS, any regulation that

places the burden upon the contractor to inform any person other than those involved in its
specific contract. Rather, it is up to the corporate administrative contracting officer to ensure
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that the Government’s counsel has reviewed the proposed agreement for legal sufficiency.
FAR 42.1203(f). The Government failed to identify any errors in the information provided,
leaving Lockheed unaware that incorrect information may have been provided. Under the
FAR, the Government is required to notify the relevant contract administration office. The
failure to do so, and the consequences thereof, rests on the Government.

Lastly, GSA argues that Lockheed’s failure to provide accurate information when
submitting its novation proposal violates the GSA FSS contract clause FAR 52.212-4(t).
Again, the accuracy of the information provided is irrelevant in this matter. This contract
clause requires the contractor to insure the information found in the Central Contractor
Registration system is accurate during performance through final payment of the contract.
In this case, the information in question was provided after the contract had been cancelled,
and thus, the clause does not apply to the issue at hand. Therefore, Lockheed did not violate
the FAR or GSA FSS when providing information for the novation agreement.

Decision

For these reasons, we GRANT Leidos’ motion to dismiss for lack of jurisdiction. We
find that, pursuant to a valid novation agreement, Leidos assumed all rights and obligations
as the contractor to this contract at issue in this appeal, effective August 16, 2016. Because
the Government failed to issue a contracting officer’s final decision to Leidos, we do not
possess jurisdiction over this appeal. The issuance of the contracting officer’s final decision
to Lockheed is a nullity because Lockheed was no longer the contractor of record.

TJevi Kaylene Somers
JERI KAYLENE SOMERS
Board Judge
We concur:
Catherine B. Hyatt Horold D. Lester, Jr.
CATHERINE B. HYATT HAROLD D. LESTER, JR.
Board Judge Board Judge
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