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J8STICE NE:S

DepaUWmenW of JXVWice

OfÀce of PXblic Affairs

JXVWLFH DHSaUWPHQW RHFRYHUV RYHU $3 BLOOLRQ IURP FaOVH COaLPV AFW CaVHV LQ FLVFaO
YHaU 2019

The DeparWmenW of JXsWice obWained more Whan $3 billion in seWWlemenWs and jXdgmenWs from ciYil cases inYolYing fraXd
and false claims againsW Whe goYernmenW in Whe Àscal \ear ending SepW. 30, 2019, AssisWanW AWWorne\ General Jod\ HXnW
of Whe DeparWmenW of JXsWice·s CiYil DiYision annoXnced Woda\.¬ RecoYeries since 1986, Zhen Congress sXbsWanWiall\
sWrengWhened Whe ciYil False Claims AcW, noZ WoWal more Whan $62 billion.

´The signiÀcanW nXmber of seWWlemenWs and jXdgmenWs obWained oYer Whe pasW \ear demonsWraWe Whe high prioriW\ Whis
adminisWraWion places on deWerring fraXd againsW Whe goYernmenW and ensXring WhaW ciWi]ens· Wa[ dollars are Zell spenW,µ
said AssisWanW AWWorne\ General HXnW.¬ ´The conWinXed sXccess of Whe deparWmenW·s False Claims AcW enforcemenW
efforWs are a WesWamenW Wo Whe Wireless efforWs of Whe ciYil serYanWs Zho inYesWigaWe, liWigaWe, and Wr\ Whese imporWanW cases
as Zell as Wo Whe forWiWXde of ZhisWlebloZers Zho reporW fraXd.µ

Of Whe more Whan $3 billion in seWWlemenWs and jXdgmenWs recoYered b\ Whe DeparWmenW of JXsWice Whis pasW Àscal \ear,
$2.6 billion relaWes Wo maWWers WhaW inYolYed Whe healWh care indXsWr\, inclXding drXg and medical deYice manXfacWXrers,
managed care proYiders, hospiWals, pharmacies, hospice organi]aWions, laboraWories, and ph\sicians.¬ This is Whe WenWh
consecXWiYe \ear WhaW Whe deparWmenW·s ciYil healWh care fraXd seWWlemenWs and jXdgmenWs haYe e[ceeded $2 billion.¬ The
amoXnWs inclXded in Whe $2.6 billion reÁecW onl\ federal losses, bXW in man\ of Whese cases Whe deparWmenW Zas
insWrXmenWal in recoYering addiWional millions of dollars for sWaWe Medicaid programs.

In addiWion Wo combaWing healWh care fraXd, Whe False Claims AcW serYes as Whe goYernmenW·s primar\ ciYil Wool Wo redress
false claims for federal fXnds and properW\ inYolYing a mXlWiWXde of oWher goYernmenW operaWions and fXncWions.¬ The AcW
helps Wo proWecW oXr miliWar\ and ÀrsW responders b\ ensXring WhaW goYernmenW conWracWors proYide eqXipmenW WhaW is
safe, effecWiYe, and cosW efÀcienW; Wo proWecW American bXsinesses and Zorkers b\ promoWing compliance ZiWh cXsWoms
laZs, Wrade agreemenWs, Yisa reqXiremenWs, and small bXsiness proWecWions; and Wo proWecW oWher criWical goYernmenW
programs ranging from Whe proYision of disasWer relief fXnds Wo farming sXbsidies.¬

In 1986, Congress sWrengWhened Whe AcW b\ increasing incenWiYes for ZhisWlebloZers Wo Àle laZsXiWs alleging false claims
on behalf of Whe goYernmenW.¬ These ZhisWlebloZer, or¬TXi Wam, acWions comprise a signiÀcanW percenWage of Whe False
Claims AcW cases WhaW are Àled.¬ If Whe goYernmenW preYails in a¬TXi Wam¬acWion, Whe ZhisWlebloZer, also knoZn as Whe
relaWor, W\picall\ receiYes a porWion of Whe recoYer\ ranging beWZeen 15 and 30 percenW.¬ WhisWlebloZers Àled 633 qXi
Wam sXiWs in Àscal \ear 2019, and Whis pasW \ear Whe deparWmenW recoYered oYer $2.1 billion in Whese and earlier Àled
sXiWs.

HealWh CaUe FUaXd

The deparWmenW inYesWigaWes and resolYes maWWers inYolYing a Zide arra\ of healWh care proYiders, goods, and serYices.¬
The deparWmenW·s healWh care fraXd enforcemenW efforWs noW onl\ recoYer mone\ for federal healWh care programs, sXch
as Medicare, Medicaid, and TRICARE, bXW also help deWer fraXd schemes WhaW pXW paWienWs aW risk and increase healWh
care cosWs.¬
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ReÁecWing Whe deparWmenW·s commiWmenW Wo holding drXg companies accoXnWable for Wheir role in Whe opioid crisis, WZo of
Whe largesW recoYeries inYolYing Whe healWh care indXsWr\ Whis pasW \ear came from opioid manXfacWXrers.¬ In one maWWer,
as parW of a global resolXWion of criminal and ciYil claims,¬Ins\s TherapeXWics¬paid $195 million Wo seWWle ciYil allegaWions
WhaW iW paid kickbacks Wo indXce ph\sicians and nXrse pracWiWioners Wo prescribe SXbs\s for Wheir paWienWs. ¬The kickbacks
allegedl\ Wook Whe form of sham speaker eYenWs, jobs for Whe prescribers· relaWiYes and friends, and laYish meals and
enWerWainmenW.¬ The goYernmenW also alleged WhaW Ins\s improperl\ encoXraged ph\sicians Wo prescribe SXbs\s for
paWienWs Zho did noW haYe cancer, and lied Wo insXrers aboXW paWienWs· diagnoses Wo ensXre pa\menW b\ federal
healWhcare programs. ¬In anoWher maWWer,¬ReckiWW Benckiser GroXp plc¬paid a WoWal of $1.4¬billion Wo resolYe criminal and
ciYil liabiliW\ relaWed Wo Whe markeWing of Whe opioid addicWion WreaWmenW drXg SXbo[one, Zhich is a formXlaWion of Whe
opioid bXprenorphine.¬ As parW of Whe resolXWion, RB GroXp paid $500 million Wo Whe UniWed SWaWes Wo resolYe ciYil
allegaWions WhaW iW direcWl\ or WhroXgh sXbsidiaries promoWed SXbo[one Wo ph\sicians Zho Zere ZriWing prescripWions for
Xses WhaW Zere Xnsafe, ineffecWiYe, and medicall\ Xnnecessar\; promoWed SXbo[one Film Xsing false and misleading
claims WhaW iW Zas less sXscepWible Wo diYersion, abXse, and accidenWal pediaWric e[posXre Whan oWher bXprenorphine
prodXcWs; and Wook sWeps Wo dela\ Whe enWr\ of generic compeWiWion in order Wo improperl\ conWrol pricing of SXbo[one.

The deparWmenW also pXrsXed oWher cases inYolYing drXg manXfacWXrers.¬ For e[ample,¬AYanir PharmaceXWicals¬paid
oYer $95 million Wo resolYe allegaWions WhaW iW paid kickbacks and engaged in false and misleading markeWing Wo indXce
healWhcare proYiders in long Werm care faciliWies Wo prescribe Whe drXg NeXde[Wa for behaYiors commonl\ associaWed ZiWh
demenWia paWienWs, Zhich is noW an approYed Xse of Whe drXg. ¬The deparWmenW also conWinXed Wo inYesWigaWe efforWs b\
drXg manXfacWXrers Wo faciliWaWe increases in drXg prices b\ fXnding Whe co-pa\menWs of Medicare paWienWs. ¬Congress
inclXded co-pa\ reqXiremenWs in Whe Medicare program, in parW, Wo serYe as a check on healWh care cosWs, inclXding Whe
prices WhaW pharmaceXWical manXfacWXrers can demand for Wheir drXgs. ¬This \ear, seYen drXg manXfacWXrers ²¬AcWelion
PharmaceXWicals US Inc.,¬Amgen Inc., AsWellas Pharma US Inc.,¬Ale[ion PharmaceXWicals, Inc., Ja]] PharmacXeWicals
Inc., LXndbeck LLC, and¬US Worldmeds LLC¬² paid a combined WoWal of oYer $624 million Wo resolYe claims WhaW Whe\
illegall\ paid paWienW copa\s for Wheir oZn drXgs WhroXgh pXrporWedl\ independenW foXndaWions WhaW Whe companies in facW
WreaWed as mere condXiWs.

The deparWmenW also reporWed sXbsWanWial recoYeries inYolYing a YarieW\ of oWher healWhcare proYiders.¬ PaWholog\
laboraWor\ compan\¬Inform DiagnosWics,¬formerl\ knoZn as Miraca Life Sciences Inc., paid $63.5 million Wo resolYe
allegaWions WhaW iW paid kickbacks Wo referring ph\sicians in Whe form of sXbsidies for elecWronic healWh records (EHR)
s\sWems and free or discoXnWed Wechnolog\ consXlWing serYices. ¬GreenZa\ HealWh LLC, an EHR sofWZare Yendor, paid
oYer $57 million Wo resolYe allegaWions WhaW iW misrepresenWed Whe capabiliWies of iWs EHR prodXcW ´Prime SXiWeµ and
proYided XnlaZfXl remXneraWion Wo Xsers Wo indXce Whem Wo recommend Prime SXiWe Wo prospecWiYe neZ
cXsWomers.¬¬Encompass HealWh CorporaWion¬(formerl\ knoZn as HealWhSoXWh CorporaWion), Whe naWion·s largesW operaWor
of inpaWienW rehabiliWaWion faciliWies (IRFs), paid $48 million Wo resolYe allegaWions WhaW some of iWs IRFs proYided
inaccXraWe informaWion Wo Medicare Wo mainWain Wheir sWaWXs as an IRF and Wo earn a higher raWe of reimbXrsemenW, and
WhaW some admissions Wo iWs IRFs Zere noW medicall\ necessar\.¬

PUocXUemenW FUaXd

In Whe pasW \ear, Whe deparWmenW also pXrsXed a YarieW\ of fraXd maWWers inYolYing Whe goYernmenW·s pXrchase of goods
and serYices.¬ For e[ample, ÀYe SoXWh Korea-based companies ²¬SK Energ\ Co. LWd., GS CalWe[ CorporaWion, Hanjin
TransporWaWion Co. LWd.,¬H\Xndai Oilbank Co. LWd. and S-Oil CorporaWion¬² agreed Wo resolYe allegaWions WhaW Whe\
engaged in anWicompeWiWiYe condXcW WargeWing conWracWs Wo sXppl\ fXel Wo Whe U.S. miliWar\ in SoXWh Korea and made false
sWaWemenWs Wo Whe goYernmenW in connecWion ZiWh Wheir agreemenW noW Wo compeWe. ¬The UniWed SWaWes DeparWmenW of
Defense paid sXbsWanWiall\ more for fXel sXppl\ serYices in SoXWh Korea Whan iW ZoXld haYe absenW collXsion on Whe fXel
sXppl\ conWracWs.¬ In WoWal, Whe ÀYe companies paid oYer $162 million as parW of Whe False Claims AcW seWWlemenWs.

The CiYil DiYision enWered inWo a $34.6 million seWWlemenW ZiWh alXminXm e[WrXsion manXfacWXrer¬H\dro E[WrXsion
PorWland Inc., formerl\ knoZn as Sapa ProÀles Inc. (SPI), Wo resolYe SPI·s ciYil liabiliW\ for caXsing a goYernmenW
conWracWor Wo inYoice NASA and Whe DeparWmenW of Defense·s Missile Defense Agenc\ (MDA) for alXminXm e[WrXsions
WhaW did noW compl\ ZiWh conWracW speciÀcaWions. ¬GoYernmenW conWracWors pXrchased alXminXm e[WrXsions from SPI for
Xse on rockeWs for NASA and missiles proYided Wo Whe MDA.¬ SPI proYided Whose conWracWors ZiWh falsiÀed cerWiÀcaWions
afWer alWering Whe resXlWs of Wensile WesWs designed Wo ensXre Whe consisWenc\ and reliabiliW\ of alXminXm e[WrXsions.
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SeYeral of Whe rockeWs Xsed b\ NASA crashed, resXlWing in Whe loss of Whe NASA pa\loads WhaW Whe\ carried.¬ SPI also
resolYed relaWed criminal claims arising from Whe same condXcW.¬

The deparWmenW recoYered oYer $27 million from¬NorWhrop GrXmman S\sWems CorporaWion (NGSC)¬in a seWWlemenW
resolYing False Claims AcW allegaWions relaWed Wo WZo baWWleÀeld commXnicaWions conWracWs ZiWh Whe UniWed SWaWes Air
Force. ¬The seWWlemenW resolYed allegaWions WhaW NGSC billed Whe Air Force for labor hoXrs pXrporWedl\ incXrred b\
indiYidXals sWaWioned in Whe Middle EasW Zho had noW acWXall\ Zorked Whe hoXrs claimed.¬

In separaWe seWWlemenW agreemenWs ZiWh Whe CiYil DiYision,¬American Airlines¬paid $22 million and¬BriWish AirZa\s
Plc/Iberia Airlines¬paid $5.8 million Wo resolYe allegaWions WhaW Whe\ falsel\ reporWed Whe Wimes Whe\ Wransferred possession
of UniWed SWaWes mail Wo foreign posWal adminisWraWions or oWher inWended recipienWs Xnder conWracWs ZiWh Whe UniWed
SWaWes PosWal SerYice (USPS).¬ USPS conWracWed ZiWh Whe airlines Wo Wake possession of recepWacles of UniWed SWaWes
mail aW si[ locaWions in Whe UniWed SWaWes or aW YarioXs DeparWmenW of Defense and DeparWmenW of SWaWe locaWions
abroad, and When Wimel\ deliYer WhaW mail Wo nXmeroXs inWernaWional and domesWic desWinaWions. ¬

The sofWZare deYelopmenW compan\¬InformaWica LLC¬paid $21.57 million Wo resolYe allegaWions WhaW iW caXsed Whe
goYernmenW Wo be oYercharged b\ proYiding misleading informaWion aboXW iWs commercial sales pracWices WhaW Zas Xsed
in General SerYices AdminisWraWion (GSA) conWracW negoWiaWions.¬ InformaWica allegedl\ proYided false informaWion
concerning iWs commercial discoXnWing pracWices for iWs prodXcWs and serYices Wo resellers, Zho When Xsed WhaW false
informaWion in negoWiaWions ZiWh GSA for goYernmenW-Zide conWracWs.¬ The false disclosXres caXsed GSA Wo agree Wo
less faYorable pricing, and, XlWimaWel\, goYernmenW pXrchasers Wo be oYercharged.¬

OWheU FUaXd RecoYeUieV

The nXmber and YarieW\ of jXdgmenWs and seWWlemenWs annoXnced dXring Àscal \ear 2019 reÁecW Whe diYersiW\ of fraXd
recoYeries arising Xnder Whe False Claims AcW.¬ For e[ample,¬DXke UniYersiW\¬paid $112.5 million Wo resolYe allegaWions
WhaW iW YiolaWed Whe False Claims AcW b\ sXbmiWWing applicaWions and progress reporWs WhaW conWained falsiÀed research on
federal granWs Wo Whe NaWional InsWiWXWes of HealWh (NIH) and Wo Whe EnYironmenWal ProWecWion Agenc\ (EPA).¬¬LXke
Hillier,¬Whe majoriW\ oZner and former Chief E[ecXWiYe OfÀcer of Virginia-based defense conWracWor ADS, Inc., paid $20
million Wo seWWle allegaWions WhaW he fraXdXlenWl\ obWained federal seW-aside conWracWs reserYed for small bXsinesses WhaW
his compan\ Zas ineligible Wo receiYe.¬ In order Wo qXalif\ as a small bXsiness, companies mXsW saWisf\ deÀned eligibiliW\
criWeria, inclXding reqXiremenWs concerning si]e, oZnership, and operaWional conWrol.¬ The goYernmenW alleged WhaW Hillier
caXsed ADS Wo falsel\ represenW WhaW iW qXaliÀed as a small bXsiness concern and WhaW, as a resXlW of Hillier·s
represenWaWions, his compan\ Zas aZarded nXmeroXs small bXsiness seW-aside conWracWs for Zhich iW Zas ineligible.¬
The goYernmenW preYioXsl\ resolYed relaWed claims againsW ADS for $16 million and Charles Salle, Whe former general
coXnsel of ADS, for $225,000.

The deparWmenW also conWinXed iWs efforWs Wo hold accoXnWable Whose Zho seek Wo abXse Wheir license Wo remoYe minerals
from federal lands in e[change for Whe pa\menW of an appropriaWe ro\alW\.¬ This pasW \ear, gas markeWer¬B. Charles
Rogers Gas LWd. (BCR)¬and iWs oZners paid oYer $3.5 million Wo resolYe allegaWions WhaW Whe\ engaged in a scheme Wo
redXce mineral ro\alW\ pa\menWs for naWXral gas remoYed from federal lands.¬ AnoWher indiYidXal Zho Zorked ZiWh BCR
Zhile emplo\ed as a gas sXppl\ manager aW a naWXral gas disWribXWor paid an addiWional $800,000 Wo resolYe his alleged
role in Whe scheme.

In anoWher maWWer,¬Omega ProWein Corp. and Omega ProWein, Inc.¬paid $1 million Wo resolYe allegaWions WhaW iW obWained a
loan from Whe UniWed SWaWes b\ falsel\ cerWif\ing compliance ZiWh federal enYironmenWal laZs. ¬A leading domesWic
prodXcer of Omega-3 rich Àsh oil, proWein-rich specialW\ Àshmeal, and organic Àsh solXbles, Omega allegedl\ cerWiÀed Wo
Whe Oceanic and AWmospheric AdminisWraWion, an agenc\ ZiWhin Whe DeparWmenW of Commerce, WhaW iW Zas compl\ing
ZiWh federal enYironmenWal laZs Zhile knoZingl\ and XnlaZfXll\ discharging pollXWanWs and oil inWo U.S. ZaWers.¬

NorWh GreenYille UniYersiW\ (NGU)¬paid $2.5 million Wo resolYe allegaWions WhaW iW sXbmiWWed false claims Wo Whe U.S.
DeparWmenW of EdXcaWion.¬ TiWle IV of Whe Higher EdXcaWion AcW (HEA) prohibiWs an\ insWiWXWion of higher edXcaWion WhaW
receiYes federal sWXdenW aid from making incenWiYe pa\menWs Wo sWXdenW recrXiWers based on Wheir sXccess in secXring
sWXdenW enrollmenW.¬ The seWWlemenW resolYes allegaWions WhaW NGU compensaWed a sWXdenW recrXiWing compan\ based on
Whe nXmber of sWXdenWs Zho enrolled in NGU·s programs, in YiolaWion of Whe prohibiWion on incenWiYe compensaWion. ¬

Holding IndiYidXalV AccoXnWable 5
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The deparWmenW conWinXed iWs commiWmenW Wo Xse Whe False Claims AcW and oWher ciYil remedies Wo deWer and redress
fraXd b\ indiYidXals as Zell as corporaWions.¬ In addiWion Wo Whe seWWlemenWs ZiWh LXke Hillier and Charles Salle discXssed
aboYe, Whe folloZing are addiWional e[amples of recoYeries inYolYing indiYidXals.¬

The deparWmenW negoWiaWed separaWe seWWlemenWs ZiWh Whe indiYidXal oZners of seYen¬OsWeo Relief InsWiWXWes¬for a WoWal
recoYer\ from Whe oZners and Wheir clinics of more Whan $7.1 million.¬ The seWWlemenWs resolYed allegaWions WhaW Whe
defendanWs knoZingl\ billed Medicare for medicall\ Xnnecessar\ YiscosXpplemenWaWion injecWions and medicall\
Xnnecessar\ knee braces.¬ ViscosXpplemenWaWion is a WreaWmenW for osWeoarWhriWis, in Zhich a docWor injecWs a gel-like
ÁXid inWo a paWienW·s knee joinW Wo acW as a lXbricanW and Wo sXpplemenW Whe naWXral properWies of joinW ÁXid.¬ The
goYernmenW alleged WhaW Whese clinics adminisWered YiscosXpplemenWaWion injecWions Wo paWienWs Zho did noW need Whem,
Xsed mXlWiple brands of YiscosXpplemenWs sXccessiYel\ on paWienWs ZiWhoXW clinical sXpporW, and Xsed discoXnWed
YiscosXpplemenWs reimporWed from foreign coXnWries.¬ The goYernmenW also alleged WhaW Whe\ proYided Xnnecessar\
cXsWom knee braces Wo paWienWs.¬

In addiWion Wo negoWiaWing a seWWlemenW ZiWh¬VangXard HealWhcare LLC¬for appro[imaWel\ $18 million in alloZed claims Wo
resolYe allegaWions of grossl\ sXbsWandard nXrsing home serYices, Whe deparWmenW also pXrsXed VangXard·s majoriW\
oZner and CEO and VangXard·s former direcWor of operaWions.¬ These WZo indiYidXals collecWiYel\ paid $250,000 Wo
resolYe allegaWions WhaW ÀYe VangXard-oZned skilled nXrsing faciliWies sXbmiWWed false claims Wo Medicare and Medicaid
for nXrsing home serYices WhaW Zere grossl\ sXbsWandard or ZorWhless, inclXding allegaWions WhaW Whe faciliWies failed Wo
adminisWer medicaWions as prescribed, failed Wo proYide sWandard infecWion conWrol or ZoXnd care, failed Wo Wake
proph\lacWic measXres Wo preYenW pressXre Xlcers, and failed Wo meeW basic nXWriWion and h\giene needs of Wheir
residenWs.¬

This \ear, Whe deparWmenW also obWained a $21 million seWWlemenW ZiWh a compoXnding pharmac\,¬DiabeWic Care R[
LLC¬(Zhich does bXsiness as PaWienW Care America), and a priYaWe eqXiW\ Àrm, Riordan, LeZis & Haden Inc., (RLH) Wo
resolYe a laZsXiW alleging WhaW Whe\ sXbmiWWed false claims Wo Tricare, Whe federal healWh care program for miliWar\
members and Wheir families, WhroXgh Wheir inYolYemenW in a kickback scheme Wo generaWe referrals of prescripWions for
e[pensiYe pain creams, scar creams, and YiWamins, regardless of paWienW need.¬ AW Whe same Wime as Whis seWWlemenW ZiWh
DiabeWic Care and RLH, Whe deparWmenW secXred seWWlemenWs WoWaling oYer $300,000 ZiWh DiabeWic Care R[·s Chief
E[ecXWiYe OfÀcer and former Vice PresidenW of OperaWions.¬ All of Whe seWWlemenWs Zere based on Whe defendanWs· abiliW\
Wo pa\.¬

RecoYeUieV in WhiVWlebloZeU SXiWV

Of Whe $3 billion in seWWlemenWs and jXdgmenWs reporWed b\ Whe goYernmenW in Àscal \ear 2019, oYer $2.1 billion arose
from laZsXiWs Àled Xnder Whe¬TXi Wam¬proYisions of Whe False Claims AcW.¬ DXring Whe same period, Whe goYernmenW paid
oXW $265 million Wo Whe indiYidXals Zho e[posed fraXd and false claims b\ Àling Whese acWions.

The nXmber of laZsXiWs Àled Xnder Whe¬TXi Wam¬proYisions of Whe AcW has groZn signiÀcanWl\ since 1986, ZiWh 633¬TXi
Wam¬sXiWs Àled Whis pasW \ear ² an aYerage of more Whan 12 neZ cases eYer\ Zeek.

´WhisWlebloZers conWinXe Wo pla\ a criWical role idenWif\ing neZ and eYolYing fraXd schemes WhaW mighW oWherZise remain
XndeWecWed,µ said AssisWanW AWWorne\ General HXnW.¬ ´Ta[pa\ers haYe beneÀWWed greaWl\ from Whese indiYidXals Zho are
ofWen reqXired Wo make sXbsWanWial sacriÀces Wo bring Whese schemes Wo lighW.µ

In 1986, SenaWor Charles Grassle\ and RepresenWaWiYe HoZard Berman led Whe sXccessfXl efforWs in Congress Wo
amend Whe False Claims AcW Wo, among oWher Whings, encoXrage ZhisWlebloZers Wo come forZard ZiWh allegaWions of
fraXd.¬ In 2009 and 2010, fXrWher improYemenWs Zere made Wo Whe False Claims AcW and iWs ZhisWlebloZer proYisions.¬
Congress also inclXded in Whe False Claims AcW aXWhoriW\ for Whe goYernmenW Wo dismiss cases WhaW do noW adYance Whe
goal of fraXd preYenWion, and dXring Whe pasW \ear Whe goYernmenW made increasing Xse of Whis Wool Wo help prioriWi]e and
proWecW Whe e[pendiWXre of goYernmenW resoXrces.¬¬

Finall\, AssisWanW AWWorne\ General HXnW e[pressed appreciaWion for Whe man\ dedicaWed pXblic serYanWs WhroXghoXW Whe
deparWmenW·s CiYil DiYision and Whe U.S. AWWorne\s· OfÀces, as Zell as Whe agenc\ OfÀces of InspecWor General and Whe
man\ oWher federal and sWaWe agencies WhaW conWribXWed Wo Whe deparWmenW·s False Claims AcW recoYeries Whis pasW Àscal
\ear. ¬
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´The accomplishmenWs annoXnced Woda\ reÁecW Whe e[Wraordinar\ efforWs of Whe men and Zomen WhroXghoXW Whe
goYernmenW commiWWed Wo proWecWing Whe federal Àsc and Whe inWegriW\ of Whe goYernmenW·s programs,µ said AssisWanW
AWWorne\ General HXnW.¬ ´HaYing serYed man\ \ears in Whe CiYil DiYision, I haYe ZiWnessed Whe passion and dedicaWion of
Whe WalenWed emplo\ees Zho haYe commiWWed Wheir careers Wo serYing Whe American people and defending Whe inWeresWs
of oXr greaW naWion.µ

****

E[ceSW ZheUe iQdicaWed, Whe gRYeUQmeQW·V claimV iQ Whe maWWeUV deVcUibed abRYe aUe allegaWiRQV RQl\ aQd WheUe haV
beeQ QR deWeUmiQaWiRQ Rf liabiliW\.¬ The QXmbeUV cRQWaiQed iQ WhiV SUeVV UeleaVe ma\ diffeU VlighWl\ fURm Whe RUigiQal SUeVV
UeleaVeV dXe WR accUXed iQWeUeVW.

The \ear 2020 marks Whe 150Wh anniYersar\ of Whe DeparWmenW of JXsWice.¬ Learn more aboXW Whe hisWor\ of oXr agenc\
aW¬ZZZ.JXsWice.goY/CelebraWing150Years.

AWWachmenW(V):¬
DoZnload fca_f\_19_sWaWs.pdf

Topic(V):¬
False Claims AcW

ComponenW(V):¬
CiYil DiYision

PUeVV ReleaVe NXmbeU:¬
20-14

Updated January 21, 2020
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The Procurement Collusion Strike Force (PCSF) leads a coordinated national response to combat antitrust crimes and
related schemes in government procurement, grant, and program funding at all levels of government—Federal, state,
and local. The PCSF is comprised of the Antitrust Division of the U.S. Department of Justice, multiple U.S. Attorneys’
Offices around the country, the Federal Bureau of Investigation (FBI), and the Inspectors General for multiple Federal
agencies.

REPOR7 POSSIBLE 9IOLA7IONS

See also the Division's Leniency Program for corporations and individuals.

7RAINING ON COLL8SION FOR INSPEC7ORS GENERAL AND PROC8REMEN7 OFFICIALS

The PCSF is committed to working with the Inspectors General of agencies receiving Federal funds, as well as
government procurement officials, to train individuals at all levels of the funding process to better deter and detect
antitrust crimes affecting government procurement, grant, and program funding.

Who needs to be trained: Federal, state, and local agency procurement and grant officers, as well as agency
auditors and investigators.
What is the focus of training: Identifying the red Áags of collusion.
What are the goals of training:

Prevent collusion and related crimes in the process of awarding contracts and grants.
Identify and investigate possible collusion and related crimes relating to contracts or grants that have
been awarded for potential criminal prosecution.

To schedule training or request more information, send an email to pcsf@usdoj.gov.

PCSF and the COVID-19 pandemic recovery

View other ways to contact the PCSF Tip Center
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RESO8RCES

Video: Recognizing Antitrust Conspiracies and Working with the Antitrust Division | Slides

Red Flags of Collusion

Antitrust Laws and You: Learn about antitrust laws

SHSWHPbHU 28, 2005
Price Fixing, Bid Rigging, and Market Allocation Schemes: What They Are and What to Look For

JXO\ 2019
Evaluation of Corporate Compliance Programs in Criminal Antitrust Investigations

SHSWHPbHU 16, 2020
Procurement Collusion Strike Force Showcase Presentation

BLOG POS7

NRYHPbHU 12, 2020
Justice Department’s Procurement Collusion Strike Force Caps Off Successful Inaugural Year by Adding Eleven New
National Partners

PRESS RELEASES

NRYHPbHU 12, 2020
Justice Department’s Procurement Collusion Strike Force Announces Eleven New National Partners

NRYHPbHU 12, 2020
Assistant Attorney General Makan Delrahim Delivers Remarks on the Future of Antitrust

JXQH 16, 2020
Assistant Attorney General Makan Delrahim Presents Procurement Collusion Strike Force to the International
Competition Community

MaUcK 9, 2020
Justice Department Cautions Business Community Against Violating Antitrust Laws in the Manufacturing, Distribution,
and Sale of Public Health Products

NRYHPbHU 5, 2019
Justice Department Announces Procurement Collusion Strike Force: a Coordinated National Response to Combat
Antitrust Crimes and Related Schemes in Government Procurement, Grant and Program Funding

NRYHPbHU 5, 2019
Assistant Attorney General Makan Delrahim Delivers Remarks at the Procurement Collusion Strike Force Press
Conference

NRYHPbHU 5, 2019
Deputy Attorney General Jeffrey A. Rosen Delivers Remarks at the Procurement Collusion Strike Force Press
Conference

RELA7ED IN7ERNE7 SI7ES

Air Force Office of Special Investigations (AFOSI)
Federal Bureau of Investigation (FBI)
Inspectors General

Department of Defense, Office of Inspector General
Defense Criminal Investigative Service (DCIS)

Department of Justice, Office of Inspector General 9
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Was this page helpful?  
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Department of Homeland Security, Office of Inspector General
General Services Administration, Office of Inspector General
U.S. Postal Service, Office of Inspector General

U.S. Attorneys
California, Central District (Los Angeles)
California, Eastern District (Sacramento)
California, Northern District (San Francisco)
Colorado (Denver)
District of Columbia (Washington, D.C.)
Florida, Southern District (Miami)
Georgia, Northern District (Atlanta)
Illinois, Northern District (Chicago)
Maryland (Baltimore)
Michigan, Eastern District (Detroit)
Minnesota (Minneapolis)
Mississippi, Southern District (Jackson)
New York, Eastern District (Brooklyn)
New York, Southern District (Manhattan)
North Carolina, Middle District (Greensboro)
Ohio, Southern District (Columbus)
Pennsylvania, Eastern District (Philadelphia)
Puerto Rico (San Juan)
Texas, Eastern District (Beaumont)
Texas, Northern District (Dallas)
Texas, Southern District (Houston)
Virginia, Eastern District (Alexandria)

Updated December 10, 2020
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NoYember 12, 2020

CRXUWeV\ Rf AQQa BiegaQRZVka, PaUaOegaO, PURcXUePeQW CROOXViRQ SWUike FRUce, AQWiWUXVW DiYiViRQ

ThiV monWh, Whe JXVWice DeparWmenW celebraWeV Whe ÀrVW anniYerVar\ of Whe ProcXremenW CollXVion SWrike Force (PCSF),
a coordinaWed naWional reVponVe laXnched in NoYember 2019 Wo combaW anWiWrXVW and relaWed VchemeV in goYernmenW
procXremenW, granW, and program fXnding aW all leYelV of goYernmenW. ¬The PCSF·V VXcceVVfXl ÀrVW \ear feaWXred
enWhXViaVWic VXpporW from Whe CoXncil of Whe InVpecWorV General on InWegriW\ and EfÀcienc\ (CIGIE), e[ponenWial groZWh
and e[panVion ZiWh in-diVWricW Zorking parWnerV added acroVV Whe coXnWr\, and VeYeral WhoXVand goYernmenW emplo\eeV
Wrained on anWiWrXVW crimeV and relaWed VchemeV.¬ The DeparWmenW Zill conWinXe Wo e[pand Whe PCSF in iWV Vecond \ear
b\ adding nine neZ U.S. AWWorne\·V OfÀceV, Whe DeparWmenW of Homeland SecXriW\, OfÀce of InVpecWor General (DHS
OIG) and Whe U.S. Air Force OfÀce of Special InYeVWigaWionV (AFOSI) Wo Whe inWeragenc\ parWnerVhip.¬

The PCSF·V FirVW Year of AcWion

´I commend Whe hardZorking proVecXWorV and agenWV for Wheir impreVViYe Zork dXring Whe PCSF·V ÀrVW \ear of acWion,
deVpiWe Whe XnprecedenWed challengeV poVed b\ Whe pandemic. ¬The premiVe and promiVe of Whe PCSF ZaV Wo increaVe
collaboraWion among federal proVecXWorV and laZ enforcemenW agencieV Wo proWecW Whe pXblic pXrVe and hold
accoXnWable WhoVe Zho corrXpW Whe compeWiWiYe proceVV Wo rob Wa[pa\erV of Whe beneÀWV of free compeWiWion,µ Vaid
AVViVWanW AWWorne\ General Makan Delrahim, of Whe DeparWmenW of JXVWice·V AnWiWrXVW DiYiVion, Zhich iV leading Whe
PCSF efforW.¬ ´We·Ye proYen Whe concepW and ZiWh opening more Whan WZo do]en acWiYe grand jXr\ inYeVWigaWionV in Whe
paVW \ear, Ze haYe made good on oXr promiVe Wo go afWer carWelV WhaW cheaW Whe goYernmenW.µ¬¬

ThroXgh iniWial oXWreach efforWV Wo federal, VWaWe, and local goYernmenW agencieV, paired ZiWh Wailored Wraining programV
aimed aW WhoVe Zho WoXch procXremenW dollarV from pre-bid Wo aZard and oYerVighW, Whe PCSF haV laid Whe groXndZork
for cooperaWion WhaW effecWiYel\ deWerV and deWecWV anWiWrXVW crimeV YicWimi]ing Wa[pa\er-fXnded agencieV, programV, and
projecWV. ¬In addiWion Wo faciliWaWing reporWing of anWicompeWiWiYe condXcW, Whe PCSF haV been a WireleVV adYocaWe of
proacWiYe neZ Za\V Wo deWecW bid rigging and oWher crimeV, parWicXlarl\ in Whe area of collXVion anal\WicV Zhere iW
fXncWionV aV a knoZledge-Vharing forXm for daWa WeamV acroVV Whe goYernmenW Wo collaboraWe and Vhare beVW pracWiceV.
¬

NeZ NaWional ParWnerV

BXilding on Whe earl\ VXcceVVeV of Whe PCSF, AVViVWanW AWWorne\ General Delrahim annoXnced Woda\ WhaW Whe PCSF iV
adding 11 neZ naWional parWnerV Wo Whe SWrike Force, for a WoWal of 29 agencieV and ofÀceV commiWWed on Whe naWional
leYel Wo combaWWing procXremenW collXVion in goYernmenW Vpending. ¬Of Whe neZ parWnerV, nine are U.S. AWWorne\V·
OfÀceV, ZiWh complemenWar\ enforcemenW prioriWieV in U.S. ciWieV ZiWh diYerVe goYernmenW Vpending proÀleV. ¬The PCSF
iV alVo Zelcoming aV naWional parWnerV Whe UniWed SWaWeV Air Force OfÀce of Special InYeVWigaWionV) and DeparWmenW of
Homeland SecXriW\, OfÀce of InVpecWor General, WZo criWicall\ imporWanW laZ enforcemenW parWnerV ZiWh proYen Wrack
recordV of Zorking ZiWh Whe PCSF aV Zell aV Whe AnWiWrXVW DiYiVion.

´I am e[ciWed Wo Zelcome WheVe neZ parWnerV Wo Whe PCSF efforW,µ Delrahim Vaid. ´B\ groZing oXr naWional fooWprinW, and
folding in addiWional VXbjecW-maWWer e[perWV, Whe PCSF iV poiVed for eYen more VXcceVV in iWV ne[W \ear.µ

The PCSF·V 22 U.S. AWWorne\ parWnerV inclXde:

Nicola T. Hanna, CenWral DiVWricW of California
McGregor ScoWW, EaVWern DiVWricW of California
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DaYid L. AnderVon, NorWhern DiVWricW of California*
JaVon R. DXnn, DiVWricW of Colorado
Michael R. SherZin (AcWing), DiVWricW of ColXmbia
Ariana Fajardo OrVhan, SoXWhern DiVWricW of Florida
B\Xng J. ´BJa\µ Pak, NorWhern DiVWricW of Georgia
John R. LaXVch, Jr., NorWhern DiVWricW of IllinoiV
RoberW K. HXr, DiVWricW of Mar\land*
MaWWheZ Schneider, EaVWern DiVWricW of Michigan
Erica H. MacDonald, DiVWricW of MinneVoWa*
D. Michael HXrVW, Jr., SoXWhern DiVWricW of MiVViVVippi*
SeWh D. DXCharme, EaVWern DiVWricW of NeZ York*
AXdre\ SWraXVV (AcWing), SoXWhern DiVWricW of NeZ York
MaWWheZ G.T. MarWin, Middle DiVWricW of NorWh Carolina*
DaYid M. DeVillerV, SoXWhern DiVWricW of Ohio
William M. McSZain, EaVWern DiVWricW of PennV\lYania
W. SWephen MXldroZ, DiVWricW of PXerWo Rico*
SWephen J. Co[, EaVWern DiVWricW of Te[aV*
Erin Neal\ Co[, NorWhern DiVWricW of Te[aV
R\an PaWrick, SoXWhern DiVWricW of Te[aV*
G. Zachar\ TerZilliger, EaVWern DiVWricW of Virginia

The PCSF·V naWional inYeVWigaWiYe parWnerV inclXde:

DeparWmenW of DefenVe, OfÀce of InVpecWor General
Federal BXreaX of InYeVWigaWion
General SerYiceV AdminiVWraWion, OfÀce of InVpecWor General
DeparWmenW of Homeland SecXriW\, OfÀce of InVpecWor General*
DeparWmenW of JXVWice, OfÀce of InVpecWor General
U.S. Air Force OfÀce of Special InYeVWigaWionV*
U.S. PoVWal SerYice, OfÀce of InVpecWor General

*AVWeriVk indicaWeV a neZl\ added parWner aV of NoYember 2020.

The PCSF Woda\ lookV differenW from Whe iniWial diVWricW WeamV of 6-8 memberV each; Whe SWrike Force cXrrenWl\ haV more
Whan 360 agenW, anal\VW, and oWher laZ enforcemenW and OIG Zorking memberV, hailing from 46 XniqXe agencieV and
ofÀceV aW Whe federal, VWaWe, and local leYelV.
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[D]

TrainingV and CollaboraWionV

The PCSF haV Wrained more Whan 8,000 indiYidXalV, edXcaWing neZ aXdienceV on idenWif\ing and reporWing Whe ´red ÁagVµ
of collXVion. ¬While Whe pandemic poVed VeYeral neZ challengeV for oXWreach and Wraining, Whe PCSF aV a YirWXal VWrike
force ZaV XniqXel\ Zell-poViWioned Wo piYoW Wo inWeracWiYe online Wraining programV WhaW haYe reached broad aXdienceV
acroVV Whe coXnWr\. ¬In addiWion Wo naWionZide ZebinarV, indiYidXal PCSF diVWricW WeamV proYided pracWical WrainingV Wo
more Whan 30 differenW WeamV, ofÀceV, and agencieV, ranging from preVenWaWionV on proWecWing Whe procXremenW proceVV
dXring COVID-19 Wo diVcXVVionV on VpoWWing and reVponding Wo anWiWrXVW YiolaWionV in hoWline complainWV. ¬The SWrike
Force haV alVo collaboraWed ZiWh CIGIE·V InVpecWor General Criminal InYeVWigaWor\ Academ\ Wo proYide Wraining Wo
appro[imaWel\ 1,500 Vpecial agenWV, inYeVWigaWorV, and cerWiÀed fraXd e[aminerV.¬ TheVe Wraining efforWV haYe booVWed
leYelV of anWiWrXVW aZareneVV acroVV Whe WargeW commXniWieV and prompWed WipV Wo Whe PCSF for fXrWher inYeVWigaWion.

[D]

DaWa Anal\WicV

OYer Whe laVW \ear, Whe PCSF haV booVWed Whe VWraWegic XVe of daWa anal\WicV Wo proacWiYel\ idenWif\ VXVpicioXV bid
paWWernV WhaW ZarranW fXrWher inYeVWigaWion and reWroacWiYel\ leYerage daWa Wo propel e[iVWing inYeVWigaWionV forZard. ¬The
PCSF haV alVo VerYed aV a hXb for Vharing beVW pracWiceV on collXVion anal\WicV and hoVWed foXr daWa anal\WicV eYenWV
for Whe OIG commXniW\, each aYeraging aWWendance of appro[imaWel\ 300 parWicipanWV.¬

Pandemic ReVponVe

In Whe eighW monWhV Vince Whe PreVidenWial declaraWion of a naWional emergenc\ dXe Wo Whe COVID-19 YirXV, Whe PCSF
VXcceVVfXll\ XVed Wechnolog\ Wo deliYer inWeracWiYe Wraining e[perienceV Wo groXpV of Yar\ing Vi]eV. ¬The PCSF alVo
deYeloped pandemic-focXVed Wraining Wo addreVV Whe heighWened collXVion riVkV in lighW of e[igenW procXremenW b\
goYernmenW agencieV. ¬FolloZing Whe blXeprinW of Whe diVWricW-baVed model, diVWricW WeamV faciliWaWed conYerVaWionV ZiWh
agenc\ parWnerV on COVID-19 relaWed fraXd and collXVion paWWernV and parWicipaWed in local COVID-19 fraXd WaVk forceV.
¬The PCSF VerYed a deconÁicWion role in referring VXbVWanWiYe COVID-19 relaWed WipV Wo Whe DOJ COVID-19 Hoarding
and Price-GoXging TaVk Force and Whe DeparWmenW of JXVWice·V NaWional CenWer for DiVaVWer FraXd.

The PCSF VWrengWhened relaWionVhipV WhroXgh focXVed oXWreach Wo agencieV ZiWh oYerVighW reVponVibiliW\ of CARES AcW
fXnding inclXding Whe DeparWmenW of Labor, OfÀce of InVpecWor General, DeparWmenW of HealWh and HXman SerYiceV,
OfÀce of InVpecWor General, Whe Pandemic ReVponVe AccoXnWabiliW\ CommiWWee (PRAC), and Whe Small BXVineVV
AdminiVWraWion, OfÀce of InVpecWor General.¬
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[D]

The U.S. GoYernmenW haV obligaWed millionV of dollarV in COVID-19 relief fXnding, ZiWh relief
aVViVWing AmericanV aW home and abroad. ¬The daWa on Whe map iV baVed on Whe place of
performance, or Zhere Whe mone\ ZenW, aV reporWed b\ federal agencieV. ¬The VoXrce of Whe
daWa iV USAVpending.goY. ¬The daWa ZaV compiled and formaWWed b\ Whe PRAC aW
hWWpV://ZZZ.pandemicoYerVighW.goY/.

The PCSF alVo deYeloped Wraining for Whe conWracW managemenW Zorkforce aW Whe Federal Emergenc\ ManagemenW
Agenc\ (FEMA), and Whe CenWerV for DiVeaVe ConWrol and PreYenWion (CDC) Wo VafegXard WheVe criWical VXppl\ chainV
and procXremenW proceVVeV from collXVion and fraXd.

InWernaWional Reach

The PCSF haV VeYeral parWnerV ZiWh oYerVighW reVponVibiliW\ for U.S. goYernmenW Vpending abroad WhaW repreVenW a
diYerVe mi[ of federal agencieV.¬ TheVe parWnerV pla\ a criWical role in deWerring, deWecWing, inYeVWigaWing, and proVecXWing
WhoVe Zho Xndermine compeWiWion for U.S. goYernmenW conWracWV and granWV abroad. ¬AV eYidenW in paVW inYeVWigaWionV,
VXch aV Whe SoXWh Korea FXel SXppl\ inYeVWigaWion conWracWV in SoXWh Korea, and from cXrrenW pandemic Vpending
paWWernV, U.S. goYernmenW procXremenW iV noW limiWed b\ borderV, and neiWher can Whe PCSF·V efforWV Wo deWer, deWecW,
and proVecXWe miVcondXcW.¬

PRAC
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The U.S. GoYernmenW haV obligaWed millionV of dollarV in COVID-19 relief fXnding, ZiWh relief
aVViVWing AmericanV aW home and abroad. ¬The daWa on Whe map iV baVed on Whe place of
performance, or Zhere Whe mone\ ZenW, aV reporWed b\ federal agencieV. ¬The VoXrce of Whe
daWa iV USAVpending.goY. ¬The daWa ZaV compiled and formaWWed b\ Whe PRAC aW
hWWpV://ZZZ.pandemicoYerVighW.goY/.

AVViVWanW AWWorne\ General Delrahim alVo VhoZcaVed Whe SWrike Force in recenW preVenWaWionV deliYered Wo Whe
Organi]aWion for Economic CooperaWion and DeYelopmenW (OECD) and Whe InWernaWional CompeWiWion NeWZork (ICN).
¬Delrahim highlighWed Whe VWrXcWXre and earl\ VXcceVVeV of Whe PCSF ZiWh Whe hope WhaW ´Whe SWrike Force can VerYe aV a
model for oWher coXnWrieV looking for innoYaWiYe Za\V Wo more effecWiYel\ ÀghW bid rigging and oWher anWicompeWiWiYe
VchemeV WhaW impacW pXblic procXremenW, and cheaW Wa[pa\erV, all oYer Whe Zorld.µ¬¬ A recording of Whe ICN preVenWaWion
iV aYailable aW hWWpV://ZZZ.jXVWice.goY/aWr/Yideo/icn-2020-conference-procXremenW-collXVion-VWrike-force-VhoZcaVe ¬¬¬

AVViVWanW AWWorne\ General Makan Delrahim; Nick Hanna, U.S. AWWorne\ for Whe CenWral DiVWricW of California; KeYin
JameV, Former PreVidenW of Whe LoV AngeleV Board of PXblic WorkV; and DaYid J. ScoWW, SXperYiVor\ Special AgenW aW
Whe FBI Xnderline Whe accompliVhmenWV of Whe PCSF on SepWember 16, 2020.

AVViVWanW AWWorne\ General Makan Delrahim; Nick Hanna, U.S. AWWorne\ for Whe CenWral DiVWricW
of California; KeYin JameV, Former PreVidenW of Whe LoV AngeleV Board of PXblic WorkV; and
DaYid J. ScoWW, SXperYiVor\ Special AgenW aW Whe FBI Xnderline Whe accompliVhmenWV of Whe
PCSF on SepWember 16, 2020.

In Whe coming \ear, Whe PCSF e[pecWV Wo conWinXe iWV focXV on proWecWing U.S. fXndV VpenW be\ond oXr borderV and
coordinaWing ZiWh inWernaWional coXnWerparWV.¬

NeZ LeaderVhip

AVViVWanW AWWorne\ General Delrahim annoXnced WhaW Daniel Glad Zill VerYe aV DirecWor of Whe PCSF.¬ Glad, Zho
preYioXVl\ VerYed aV an AVViVWanW Chief in Whe AnWiWrXVW DiYiVion·V Chicago OfÀce Vince April 2019, iV Whe SWrike Force·V
ÀrVW permanenW direcWor.¬

´Naming a permanenW PCSF direcWor iV an imporWanW VWep Wo conWinXe iWV groZWh and VXcceVV,µ Vaid Delrahim.¬ ´I·m
conÀdenW WhaW Dan, Zho haV e[perience Zorking ZiWh agenWV from YarioXV agencieV Wo ÀghW bid rigging, price À[ing, and
oWher crimeV in Chicago, Zill bring hiV dedicaWion and innoYaWion Wo WhiV naWionZide efforW.µ¬ Prior Wo hiV Zork aW Whe
AnWiWrXVW DiYiVion, Glad ZaV an AVViVWanW InVpecWor General for Whe CiW\ of Chicago, OfÀce of InVpecWor General.¬ He ZaV
alVo an aVVociaWe in Whe anWiWrXVW and ZhiWe-collar pracWice groXpV of an inWernaWional laZ Àrm in Chicago and
WaVhingWon, D.C, and preYioXVl\ VerYed aV Special AVViVWanW UniWed SWaWeV AWWorne\ aW Whe U.S. AWWorne\·V OfÀce for Whe
NorWhern DiVWricW of IllinoiV.¬

The PCSF alVo gained iWV ÀrVW AVViVWanW DirecWor in Sandra TalboWW.¬ TalboWW, Zho cXrrenWl\ iV a Trial AWWorne\ in Whe
DiYiVion·V Chicago OfÀce, haV e[perience aV a proVecXWor aW Whe local, VWaWe, and federal leYelV.¬ Prior Wo her Wime in Whe
DeparWmenW of JXVWice, TalboWW alVo ZaV a Vice-PreVidenW and DirecWor of Compliance aW a mXlWi-billion-dollar Ànancial
inVWiWXWion.¬

Looking ForZard
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AV Whe PCSF enWerV iWV Vecond \ear, iW Zill conWinXe Wo inYeVWigaWe aggreVViYel\ caVeV of price À[ing, bid rigging, and
markeW allocaWion WhaW WargeW American Wa[pa\er dollarV, eVpeciall\ aV COVID-19 collXVion VchemeV become more
eYidenW in Whe peak of rapid acqXiViWion. ¬The SWrike Force parWnerV VWand read\ Wo pXrVXe neZ leadV and open addiWional
inYeVWigaWionV XVing Whe fXll range of criminal and ciYil WoolV aYailable Wo Whe federal goYernmenW, inclXding Whe Cla\Won
AcW·V SecWion 4A aXWhoriW\ Wo pXrVXe Wreble damageV, Wo hold accoXnWable corporaWionV and indiYidXalV WhaW Xndermine
compeWiWion in goYernmenW Vpending.

The PCSF haV a pXblicl\ aYailable ZebViWe aW ZZZ.JXVWice.goY/ProcXremenW-CollXVion-SWrike-Force, Zhere memberV of
Whe pXblic can reYieZ informaWion aboXW Whe federal anWiWrXVW laZV and Wraining programV, and reporW VXVpecWed criminal
acWiYiW\ affecWing pXblic procXremenW. IndiYidXalV and companieV are encoXraged Wo conWacW Whe PCSF if Whe\ haYe
informaWion concerning anWicompeWiWiYe condXcW inYolYing federal Wa[pa\er dollarV b\ emailing pcVf@XVdoj.goY or Àlling
oXW Whe PCSF anon\moXV complainW form, locaWed on Whe PCSF ZebViWe.

Federal, VWaWe, and local agencieV can alVo conWacW Whe PCSF aW pcVf@XVdoj.goY for an\ Wraining needV or Wo reporW
VXVpecWed anWiWrXVW YiolaWionV.

Topic(V):¬
AnWiWrXVW

ComponenW(V):¬
AnWiWrXVW DiYiVion

USdaWed NRYePbeU 13, 2020

5ELA7ED BLOG 3O676

There are cXrrenWl\ no blog poVWV maWching \oXr Vearch WermV.
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FOR IMMEDIATE RELEASE Thursday, November 12, 2020

J8STICE NE:S

DeSaUWPeQW Rf JXVWLce

OfÀce of Public Affairs

JXVWice DeSaUWPeQW·V PURcXUePeQW CRllXViRQ SWUike FRUce AQQRXQceV EleYeQ NeZ
NaWiRQal PaUWQeUV

The Justice Department announced today that the Procurement Collusion Strike Force (PCSF) is adding 11 new
national partners to the Strike Force, for a total of 29 agencies and ofÀces committed on the national level to combatting
collusion, antitrust crimes and related fraudulent schemes, which undermine competition in government procurement,
grant and program funding.

Of the new partners, nine are U.S. Attorneys· OfÀces, with complementary enforcement priorities in U.S. cities with
diverse government spending proÀles:   

David L. Anderson, Northern District of California
Robert K. Hur, District of Maryland
Erica H. MacDonald, District of Minnesota
Michael Hurst, Jr., Southern District of Mississippi
Seth D. DuCharme, Eastern District of New York
Matthew G.T. Martin, Middle District of North Carolina
Stephen Muldrow, District of Puerto Rico
Stephen J. Cox, Eastern District of Texas
Ryan Patrick, Southern District of Texas

The PCSF is also welcoming as national partners the United States Air Force OfÀce of Special Investigations and
Department of Homeland Security, OfÀce of Inspector General, two critically important law enforcement partners with
proven track records of working with the PCSF as well as the Antitrust Division.

“I am excited to welcome these new partners to the PCSF effort,” Assistant Attorney General Makan Delrahim of the
Justice Department·s Antitrust Division said announcing the new partners in Washington, D.C. “By growing our national
footprint, and folding in additional subject-matter experts, the PCSF is poised for even more success in its next year.”

“DHS OIG is pleased to join our law enforcement partners on the PCSF,” said Inspector General Joseph V. Cuffari of the
Department of Homeland Security. “We look forward to working with the Strike Force to combat antitrust crimes and
related schemes on behalf of American taxpayers.”

“OSI, led by our OfÀce of Procurement Fraud Investigations team, is pleased to be a full national partner in the PCSF
effort,” said Brigadier General Terry L. Bullard, Commander, Air Force OSI.  “We are committed to the principles of the
PCSF in ensuring we educate and inform our stakeholders to deter bad actors, and in investigating crimes when they
do occur.  We look forward to furthering this project together with the Department of Justice and sister agencies.”

In remarks delivered to the American Bar Association, Antitrust Section·s Fall Forum, Assistant Attorney General
Delrahim also provided recap of the PCSF·s Àrst year of accomplishments, which are detailed in a recent post to the
department·s “Justice Blog.”
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The PCSF has a publicly available website at www.Justice.gov/Procurement-Collusion-Strike-Force, where members of
the public can review information about the federal antitrust laws and training programs, and report suspected criminal
activity affecting public procurement. Individuals and companies are encouraged to contact the PCSF if they have
information concerning anticompetitive conduct involving federal taxpayer dollars by emailing pcsf@usdoj.gov or Àlling
out the PCSF anonymous complaint form, located on the PCSF website.

Federal, state, and local agencies can also contact the PCSF at pcsf@usdoj.gov for any training needs or to report
suspected antitrust violations.

TRSLc(V):¬
Antitrust

CRPSRQeQW(V):¬
Antitrust Division

PUeVV ReOeaVe NXPbeU:¬
20-1230

Updated NoYember 12, 2020
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J8STICE NE:S

AVVLVWDQW AWWRUQH\ GHQHUDO MDNDQ DHOUDKLP DHOLYHUV RHPDUNV RQ WKH FXWXUH RI AQWLWUXVW

Washington, DC a Thursda\, November 12, 2020

Remarks as Prepared for DeliYer\¬

´HHUH I GR AJDLQµ*: NHZ DHYHORSPHQWV IRU WKH FXWXUH RI WKH AQWLWUXVW DLYLVLRQ

Good afternoon, I am pleased to join \ou toda\ at the ABA Antitrust Fall Forum, m\ fourth as Assistant Attorne\
General.¬ I·d like to thank the Chair of the ABA Antitrust LaZ Section, Gar\ Zanfagna and the Conference Co-Chairs,
Melanie Aitken and Anant Raut for their efforts in organi]ing this event.

The theme of this conference, ´The Future of Antitrust,µ raises the important question of Zhere antitrust is headed.¬
Toda\, I am announcing three neZ developments that Zill continue to improve transparenc\ and future enforcement
efforts. As ever, Ze are looking back at Zhat Ze·ve learned to forge a better path forZard.¬ First, the Division toda\ Zill
issue neZ guidance on the use of arbitration to resolve Division matters.¬ Second, Ze are launching a Small Business
portal to improve accessibilit\ for these businesses Zhich ma\ be interacting Zith the antitrust laZs for the Àrst time.
Third, Ze are e[panding Procurement Collusion Strike Force (PCSF) to better safeguard important areas Zhere the
government and the American ta[pa\ers are the victim.

1. MHUJHU EQIRUFHPHQW, AUELWUDWLRQ, DQG SPDOO BXVLQHVV

To set the stage, I Zill touch Àrst on our recent learnings and accomplishments in merger enforcement.¬ About tZo \ears
ago, Ze began to moderni]e the merger revieZ process. As part of those reforms, Ze published a neZ model timing
agreement, Zhich signiÀcantl\ improved hoZ the Division approached Second Request investigations. Other
improvements such as increased dialogue Zith the parties, pull-and-reÀle accountabilit\, and CID enforcement have
resulted in more effective and transparent merger revieZ process. Our recent moderni]ation of the Merger Remedies
Manual reafÀrms the Division·s commitment to effective structural relief, Zhich has been a hallmark of m\ tenure as
AAG, and it also incorporates important changes in the merger landscape over the past decade.¬

American consumers have beneÀted recentl\ from these principles.¬ For instance, the structural remed\ in T-Mobile·s
acquisition of Sprint required signiÀcant divestitures to Dish to e[pand output signiÀcantl\ b\ ensuring that large
amounts of currentl\ unused and underused spectrum are made available to American consumers in the form of high-
qualit\ 5G netZorks.¬

This \ear, the Division also has cr\stalli]ed and made more transparent the anal\tical principles to appl\ Zhen
assessing vertical mergers.¬ Most recentl\, the Vertical Merger Guidelines and our closing statement in LRQdRQ SWRcN
E[cKaQJe/ReÀQLWLY reÁect our approach to identif\ing likel\ harms from a change in incentive or abilit\ to harm rivals.¬
The neZ Guidelines ensure greater predictabilit\, efÀcienc\, and clarit\.¬

Another recent Zin for efÀcienc\ Zas the Division·s use of arbitration to streamline the adjudication of a dispositive issue
in UQLWed SWaWeV Y. NRYeOLV. Arbitration saved resources for both ta[pa\ers and the merging parties and ensured that
competition Zas preserved.

I am e[cited to announce toda\ that Ze Zill issue neZ guidance on the use of arbitration to resolve Division matters.¬
The guidance reÁects the Division·s e[perience using arbitration for the Àrst time in NRYeOLV case.¬ It outlines case
selection criteria that Zill help identif\ Antitrust Division cases that Zould beneÀt from the application of arbitration and
provides guidance on speciÀc practices that ma\ be emplo\ed in a future arbitration.¬¬ 19
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Additionall\, on the subject of transparenc\ and our commitment to the business communit\, I Zant to mention brieÁ\
that our efforts are not limited to addressing the needs of high-priced antitrust laZ\ers advising their Fortune 500 clients
about hoZ to navigate the merger process.¬

Toda\, Ze also are launching a Small Business Portal on our Zebsite.¬ The portal Zill improve accessibilit\ and
transparenc\ for folks Zho are interacting Zith the antitrust laZs for the Àrst time, on a do-it-\ourself basis.¬ Consider it
our effort to loZer entr\ barriers.

FLQWHFK DQG DDWD

Speaking of entr\ barriers, earlier this month, the Division Àled suit to enjoin Visa·s proposed acquisition of Plaid, the
leading Ànancial data aggregation compan\ in the United States.¬ The Division has Àled this laZsuit to enjoin Visa·s
proposed acquisition of Plaid because the transaction Zould eliminate the nascent but signiÀcant competitive threat
Plaid poses to Visa in the online debit market and unlaZfull\ maintain Visa·s monopol\ in online debit.¬ Toda\, I Zould
like to focus on another aspect of our challenge: Visa·s acquisition of Plaid·s vast trove of consumer data.¬

Plaid poZers some of toda\·s most innovative Àntech apps such as Venmo, Acorns, and Betterment.¬ The data Plaid
retrieves alloZs these Àntech apps to offer personal Ànancial management tools, manage bill pa\ments or other
e[penses, support loan underZriting, and transfer funds, among other uses. Plaid·s services can also be used to reduce
fraud b\ verif\ing the consumer·s identit\ and account balance, e[amining the consumer·s bank account histor\,
assuring that a transaction is bona Àde, and conÀrming that there are sufÀcient funds to cover a transaction at the time
of pa\ment.

The Àntech Zorld is just one area Zhere large troves of data are being used in cutting-edge business applications.¬
Indeed, it is increasingl\ important that as antitrust laZ\ers Ze remain up to speed on the latest technologies and the
roles the\ pla\ in markets toda\.

¬In the last \ear, the Division launched a novel program to build our e[pertise b\ training a handful of our attorne\s and
economists in blockchain, machine learning, and artiÀcial intelligence.¬ That program has been a success and is
groZing.

The foundation of this initiative is academic courseZork offered b\ the MIT Sloan School of Management.¬ These
courses, like other online learning programs, can provide valuable foundational insights into these technologies, Zhile
focusing on practical concerns about hoZ the\ ma\ appl\ to neZ and e[isting business models.¬ Our goal is for the
Division·s attorne\s and economists to develop a basic but critical understanding of hoZ businesses implement these
technologies and Zhat effect the\ might have on competition.

MDFKLQH LHDUQLQJ DQG AQWLWUXVW

Toda\, I Zould like to sa\ a feZ Zords about machine learning, a form of data anal\sis that uses sophisticated
algorithms that continuousl\ learn as the\ are e[posed to neZ data.¬ Machine learning is used in man\ applications that
Ze all recogni]e.¬ Machine learning can be used to reÀne natural language search results.¬ It can provide personali]ed,
conte[tuali]ed recommendations based on previous purchases or activit\.¬ Financial institutions can use its poZer to
detect anomalies or outliers to detect fraudulent or suspicious transactions in real time.¬ Machine learning can also
anal\]e continuous streams of data from machiner\, and be used to predict outages before the\ occur.¬

This technolog\ could have signiÀcant implications for man\ industries and issues the Division anal\]es.¬ Increasingl\,
man\ transactions involve the acquisition of large troves of data.¬ Understanding hoZ that data ma\ be used ² and the
potential competitive implications ² is becoming more and more important in merger anal\sis.¬

There ma\ be potential efÀciencies stemming from machine learning applied to data that is merged in an acquisition.¬
The technolog\ can poZer better recommendations, or increase manufacturers· productivit\, or reduce losses through
more accurate fraud detection.

There also ma\ be anticompetitive effects to consider.¬ For e[ample, companies that have amassed large troves of data
ma\ be able to use it to e[clude competitors or to make it more difÀcult for customers to sZitch providers.¬
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We also must be attuned to those situations Zhere access to and the permissioned use of customer data constitutes a
unique competitive advantage that forms a barrier to entr\. One could envision this being true in a variet\ of cases
Zhere the customer data enables its holder to offer a unique service to the consumer. E[amples of these unique t\pes
of data include: ta[pa\er information, medical health care records, or customer bank account information. In cases
Zhere incumbents Zith a dominant market share use their market poZer to block or otherZise st\mie neZ competitors ²
particularl\ neZ competitors that are able to overcome these data barriers to entr\, and are thus uniquel\ situated to
enter, compete, or facilitate another compan\·s entr\ ² Ze must be Zilling to take action to preserve competition.¬

Even if the ´data competitorµ does not currentl\ offer the relevant product or service for sale, antitrust enforcers must act
to preserve the opportunit\ for entr\ in those markets that are concentrated because of the impact data accumulation
has on competition toda\.

It is vital that Ze as antitrust enforcers understand both the potential value of the technolog\ and the potential for its
misuse.¬ To this end, the Division·s neZ training initiative helps ensure that Ze are Zell-equipped to assess the
competitive implications of the ne[t transaction or course of conduct Zhere these cutting-edge business technologies
ma\ be pivotal.

2. CULPLQDO EQIRUFHPHQW DQG WKH PURFXUHPHQW CROOXVLRQ SWULNH FRUFH

Finall\, I Zant to turn to our criminal program: over the past three \ears, Ze have obtained convictions in signiÀcant
trials against high-level e[ecutives, the second- and third-ever e[traditions on Sherman Act charges, signiÀcant prison
sentences, and the four highest Ànes or penalties ever imposed for domestic cartels.¬ Under m\ leadership, the Division
secured $529 million in criminal Ànes and penalties in FY2020³the highest total in the last Àve \ears, announced a
signiÀcant polic\ change to incentivi]e and potentiall\ reZard corporate compliance efforts, and launched a Àrst-of-its-
kind Strike Force to bolster our efforts to protect the public purse from collusion.¬

It is that Strike Force I Zant to focus on Zith \ou toda\. The Procurement Collusion Strike Force, or the PCSF,
celebrated its Àrst anniversar\ Zeek ago toda\, and as it continues to groZ and e[pand, it·s Zorth reÁecting on its
activities over the last \ear.¬

The PCSF is an interagenc\ partnership among the Antitrust Division, 13 United States Attorne\s· OfÀces, the FBI, and
four federal OfÀces of Inspectors General.¬ Leveraging the combined capacit\ and e[pertise of the partners, the PCSF
has tZo core objectives.¬ The Àrst is to deter and prevent antitrust and related crimes on the front end of the
procurement process through outreach and training.¬ This includes providing training to the ´bu\ sideµ of the
procurement, L.e., federal, state, and local procurement ofÀcials, on spotting the ´red Áagsµ of collusion and fraud, as
Zell as to the ´sell side,µ L.e., general contractors, trade associations, and the procurement bar, on antitrust criminal
violations and potential penalties.¬ The second objective is to effectivel\ detect, investigate, and prosecute procurement
collusion and fraud through better coordination and partnership in the laZ enforcement and inspector general
communities.

As I mentioned Zhen I announced the Department initiative alongside Deput\ Attorne\ General Jeffre\ A. Rosen last
\ear, b\ forming the PCSF, Ze are looking to use all the enforcement tools in our arsenal to protect ta[pa\ers· funds.¬
The premise and promise of the PCSF Zas to increase collaboration among federal prosecutors and laZ enforcement
agencies to protect the public purse and hold accountable those Zho corrupt the competitive process to rob ta[pa\ers
of the beneÀts of free competition.¬

TKH PDVW YHDU RI WKH PCSF

Since launching, our dedicated PCSF members have been hard at Zork.¬ The PCSF·s prosecutors, including those in
the Antitrust Division and AUSAs across the countr\, and federal agents from various laZ enforcement agencies, have
made incredible strides.¬ The pandemic³Zhich I·ll discuss in more detail in a moment³didn·t shut doZn our efforts.¬
Indeed, the PCSF didn·t miss a beat.¬

The Àrst \ear Zas about proving the concept, and about standing up the in-district teams, building relationships, and
getting the Zord out. Our initial in-district teams had si[ to eight members each³and our in-district teams noZ include
over 360 IHGHUDO, VWDWH, DQG ORFDO LQ-GLVWULFW ZRUNLQJ SDUWQHUV spread all across the countr\ and activel\ participating
in the 13 PCSF districts.
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We have processed more than 50 UHTXHVWV from a diverse mi[ of federal, state, and local government agencies for
training, assistance Zith safeguarding their procurement processes, and seeking opportunities to Zork Zith the PCSF
on investigations.¬ We·ve trained thousands of criminal investigators, certiÀed fraud e[aminers, auditors, data scientists,
and procurement ofÀcials from QHDUO\ 500 IHGHUDO, VWDWH, DQG ORFDO JRYHUQPHQW DJHQFLHV on recogni]ing collusion
risks in the procurement process, including more than Àve do]en local and state inspectors general.¬

We have been nimble and able to adapt our tactics to better respond to the global COVID-19 pandemic.¬ During an\
crisis, be it a hurricane or market crash or a pandemic, public spending sk\rockets to meet the moment, and too often
guardrails go doZn during the peak of emergenc\ response.¬ We knoZ that as the government responds to moments of
crisis Zith increased spending to protect lives and livelihoods, bad actors far too often respond Zith neZ schemes to
secure a bigger piece of the pie for themselves.¬

Established as a virtual Strike Force, the PCSF Zas uniquel\ Zell-positioned to deplo\ interactive technolog\, and Ze
have trained PRUH WKDQ 8,000 DJHQWV, investigators, and auditors over the last 8 months on the heightened risks of
collusion and fraud due to the COVID-19 pandemic.¬ We·ve gone to Zhere the need is greatest, including training
customi]ed to the unique needs of the contract management and procurement professionals responsible for CARES
Act spending at the Centers for Disease Control and Prevention (CDC), the Federal Emergenc\ Management Agenc\
(FEMA), and the United States Arm\ Corps of Engineers (USACE).¬

The PCSF also supported the Department·s COVID-19 response b\ creating a dedicated reporting portal for
procurement collusion tips and referring hundreds of price gouging and hoarding tips to the COVID-19 task force.¬ And
Ze·re Zorking Zith the Pandemic Response Accountabilit\ Committee (PRAC) to ensure that ta[ dollars spent to
respond to this crisis are used appropriatel\.

The PCSF has opened over WZR GR]HQ JUDQG MXU\ LQYHVWLJDWLRQV across the United States.¬ These active and
ongoing investigations span the range of procurement collusion and fraud matters from defense and national securit\ to
public Zorks projects, and from domestic investigations into conduct occurring primaril\ Zithin a single PCSF district to
international investigations into conduct affecting U.S. government procurement overseas.¬

I should also note that our investigations are not limited to onl\ those districts that have stood up PCSF teams.¬ In fact,
about one fourth of our investigations are located outside of PCSF districts, Zhich demonstrates the breadth of our
investigative efforts and that this is trul\ a nationZide Strike Force.¬

Finall\, in the past \ear, the PCSF established its DDWD AQDO\WLFV PURMHFW.¬ This is something I·m reall\ focused on,
because data is an asset³it is something to be used, not just collected.¬ We in the enforcement space can use data to
advance the goal of ma[imi]ing ta[pa\er value and detecting Zrongdoing.¬

To do this, the PCSF has supported OIG data teams focused on developing CROOXVLRQ AQaO\WLcV models that proactivel\
identif\ red Áags of antitrust crimes and related fraud schemes in bid and aZard data.¬ We·ve hosted data anal\tics
events for data scientists, and Ze·re Zorking to build out this important toolkit.¬ This data Zill be used not onl\ to provide
evidence of conspiracies Ze alread\ knoZ about (Zhich is something prosecutors and agents alread\ do, to great
effect), but to develop leads proactivel\ for further inquir\.¬

TKH FXWXUH RI WKH PCSF

We·ve accomplished a lot in the last \ear, and I·d like to turn noZ to our announcement toda\ and our plans for the ne[t
\ear of the PCSF.¬

FLUVW, Ze·re adding neZ partners.¬ Toda\, tZo neZ national laZ enforcement partners are joining the PCSF: The
DHSDUWPHQW RI HRPHODQG SHFXULW\·V OIÀFH RI IQVSHFWRU GHQHUDO and the ALU FRUFH OIÀFH RI SSHFLDO
IQYHVWLJDWLRQV.¬ Both agencies are alread\ deepl\ invested in, and have been Zorking Zith, our in-district teams.¬
Adding these agencies to the roster of national partners is a natural ne[t step.¬

SHFRQG, I am also announcing toda\ that QLQH U.S. AWWRUQH\V Zill joining our effort.¬ These U.S. Attorne\s· OfÀces are
located in areas of strategic importance Zith critical spending.¬ The neZ PCSF U.S. Attorne\ partners are:

David L. Anderson, Northern District of California
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Robert K. Hur, District of Mar\land
Erica H. MacDonald, District of Minnesota
D. Michael Hurst, Jr., Southern District of Mississippi
Seth D. DuCharme, Eastern District of NeZ York
MattheZ G.T. Martin, Middle District of North Carolina
W. Stephen MuldroZ, District of Puerto Rico
Stephen J. Co[, Eastern District of Te[as
R\an Patrick, Southern District of Te[as

Our e[isting national laZ enforcement partners are also contributing to this e[pansion b\ assigning agents to these neZ
squads.¬

FBI (b\ its International Corruption Unit and its Àeld ofÀces)
Department of Defense OfÀce of Inspector General
Defense Criminal Investigative Service,
General Services Administration, OfÀce of Inspector General
Department of Justice, OfÀce of the Inspector General
U.S. Postal Service, OfÀce of Inspector General

TKLUG, I·m happ\ to announce that I·ve appointed Daniel Glad to be the Director of the PCSF.¬ Dan is the Àrst permanent
director the PCSF, and b\ making this a permanent position, I am ensuring that the PCSF is Zoven into the fabric and
structure of the Antitrust Division.¬ Dan Zas an Assistant Chief in our Chicago OfÀce, and he·s Zorked as a line
prosecutor in that ofÀce and at USAO-N.D. Ill., and in the Cit\ of Chicago·s OIG.¬ SufÀce it to sa\ he has e[perience
combatting collusion and fraud.

Relatedl\, and as a reÁection of the PCSF·s groZing footprint, I·ve appointed the Àrst-ever Assistant Director of the
PCSF, Sandra Talbott.¬ Like Dan, Sandra has Zorked in our Chicago OfÀce, and she has e[perience as a prosecutor at
the local, state, and federal levels, as Zell as in the compliance space at a large Ànancial institution.¬

FRXUWK, our efforts to deter and detect are not limited to the shores of United States.¬ Indeed, the PCSF has several
partners Zith oversight responsibilit\ for U.S. government spending abroad that represent a diverse mi[ of federal
agencies.¬ These partners pla\ a critical role in deterring, detecting, investigating, and prosecuting those Zho
undermine competition for U.S. government contracts and grants abroad.¬ As evident in past investigations, such as the
South Korea Fuel Suppl\ investigation contracts in South Korea, and from current pandemic spending patterns, U.S.
government procurement is not limited b\ borders, and neither can the PCSF·s efforts to deter, detect, and prosecute
misconduct.¬ In the coming \ear, the PCSF e[pects to continue its focus on protecting U.S. funds spent be\ond our
borders and coordinating Zith international counterparts.

I had ver\ high e[pectations for the PCSF, but I have been bloZn aZa\ b\ Zhat the district teams Zere able to
accomplish over the last tZelve months.¬ The\ Zere not satisÀed Zith merel\ sustaining the earl\ momentum generated
for the Strike Force, and despite the challenges posed b\ the pandemic, the\ have managed to generate even more
momentum b\ conducting virtual outreach and training, and opening neZ investigations at a stead\ clip.¬

As the PCSF enters its second \ear, it Zill continue to investigate aggressivel\ cases of price À[ing, bid rigging, and
market allocation that target American ta[pa\er dollars, using the full range of criminal and civil tools available to the
federal government, including the Cla\ton Act·s Section 4A authorit\ to pursue treble damages, to recover damages for
the ta[pa\er.

I look forZard to seeing the Strike Force continue to succeed as it pursues its mission.¬

3. CRQFOXVLRQ

In conclusion, the Antitrust Division is committed to enforcement that occurs in a transparent manner that fosters
innovation.¬ These hallmarks are essential for our mission of serving the American people in the pursuit of justice.¬ Over
the past three plus \ears, I am ver\ proud of all Ze have achieved in support of this goal.

23



1/14/2021 AVViVWaQW AWWRUQe\ GeQeUal MakaQ DelUahiP DeliYeUV RePaUkV RQ Whe FXWXUe Rf AQWiWUXVW _ OPA _ DeSaUWPeQW Rf JXVWice

hWWSV://ZZZ.jXVWice.gRY/RSa/VSeech/aVViVWaQW-aWWRUQe\-geQeUal-PakaQ-delUahiP-deliYeUV-UePaUkV-fXWXUe-aQWiWUXVW 6/6

As man\ of \ou ma\ knoZ, I have great admiration for former Antirust AAG and Supreme Court Justice, Robert H.
Jackson, naming a lecture series and a conference room in his honor.¬ When addressing the future of antitrust Zhether
the laZs should be revised, he stated that the solution ´must be in terms of our ideals³the ideals of political and
economic democrac\µ and that ´Ze must keep our economic s\stem under the control of the people Zho live b\ and
under it.µ¬ It is impossible to guarantee Zhat the future of antitrust holds, but I knoZ the Antitrust Division Zill continue to
be unZavering as it enforces the laZ for the beneÀt of the American consumer.

___________________

*Whitesnake, SaLQWV & SLQQeUV (Geffen, 1982).

SSHDNHU:¬
Makan Delrahim, Assistant Attorne\ General

AWWDFKPHQW(V):¬
DoZnload Delrahim Remarks on Future of Antitrust.pdf

TRSLF(V):¬
Antitrust

CRPSRQHQW(V):¬
Antitrust Division

Updated NoYember 12, 2020
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

April 17, 2020 

M-20-22 

MEMORANDUM TO THE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES 

FROM: Michael J. Rigas 1/J;// j o'lfJ~:__ 
Acting Deputy Director for Management f /~ 

SUBJECT: Preserving the Resilience of the Federal Contracting Base in the Fight Against the 
Coronavirus Disease 2019 (COVID-19) 

Office of Management and Budget (0MB) Memorandum M-20-21 outlines the 
Administration' s commitment to both rapid delivery of COVID-19 relief legislation funding and 
accountability mechanisms to help safeguard taxpayer dollars . The guidance references 0MB 
Memorandum M-20-18 1 which is intended to help the acquisition workforce ensure the health 
and safety of federal contractors in light of COVID-19, while maintaining continued contract 
performance in support of agency missions. This memorandum supplements Memorandum M-
20-18 with guidance for the implementation of section 3 610 of the Corona virus Aid, Relief, and 
Economic Security (CARES) Act (Pub. L. No. 116-136). Section 3610 provides agencies an 
additional discretionary authority to reimburse costs of paid leave to federal contractors and 
subcontractors, subject to conditions described below. (See attachment for text of section 3610.) 

Background 

0MB Memorandum M-20-18 states that maintaining the resilience of the federal 
contracting base requires a multi-faceted strategy to combat the significant disruptions, both to 
health and economic well-being, caused by COVID-19. Such strategy includes maximizing use 
of telework, extending performance dates iftelework or other flexible work solutions are not 
possible, and, where appropriate, reimbursing contractors for paid leave or negotiating other 
forms of equitable adjustment necessary as a direct result of COVID-19. For example, the 
memorandum explains that it may be beneficial to reimburse contractors for paid leave to keep 
personnel in a mobile ready state for activities so the contractor can resume supporting the 
agency' s mission as soon as possible when circumstances permit.2 

1 M-20-18 Managing Federal Contract Performance Issues Associated with the Novel Coronavirus (COVID-19) 
(March 20, 2020), available at https://www.whitehouse.gov/wp-content/uploads/2020/03/M-20-l 8.pdf. 
2 For example, 0MB M-20-18 states that it may be beneficial to keep personnel, such as national security 
professionals or skilled scientists, in a mobile ready state for activities the agency deems critical to national security 
or other high priorities or to pay leave as a bridge to hold over employees where a contract may be retooled for 
pandemic response. 
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Section 3 610 of the CARES Act reinforces the legitimate role paid leave may play in 
maintaining the contractor in a ready state (i.e., the ability to mobilize in a timely manner) by · 
making clear that such costs may be reimbursed. At the same time, section 3610, like OMB's 

1 guidance, recognizes that an effective resiliency strategy is multi-faceted and places certain 
offsets on the reimbursement of paid leave, such as where certain other forms of relief are 
available, as well as prohibitions on the availability of paid leave, including where telework is 
possible. 

This memorandum provides guiding principles to help agencies determine the appropriate 
role of section 3610 in supporting the needs of their contractors and subcontractors, both small 
and large. 

Guiding principles 

The following guiding principles are designed to support continued exercise of sound 
business judgment by agencies and the acquisition workforce in the use of section 3610. 

Using these principles is expected to result in different applications of this authority 
across buying offices within agencies and across the Federal Government. This variance is no 
different than would typically be expected in the application of any equitable remedy to different 
mission requirements, contractual arrangements, and funding situations, especially in exigent 
circumstances. Application of these guidelines will support rationally based decisions that 
reflect the best interest of the Government in any given situation, fully supported by contractor 
records that are subject to oversight, and that safeguard the taxpayers funding these efforts. 

1. Support contractor resiliency 

a. Carefully consider if reimbursing paid leave to keep the contractor in a ready state is 
in the best interest of the Government for meeting current and future needs 

Contractors that are unable to perform on their contracts because telework is not suitable 
and the work has not been deemed essential and exempt from shelter-in-place and stay at home 
orders may face unprecedented hardships as a result of COVID-19. Agencies should carefully 
consider if reimbursement for paid leave to keep the contractor in a ready state is in the best 
interest of the Government for meeting current and future needs. In considering paid leave, 
agencies should keep in mind that section 3610 provides agencies with considerable discretion to 
treat paid leave as a reimbursable cost. Agencies are permitted to: 

• use any "funds made available to the agency" by Congress to reimburse contractors for 
workers ' lost time from March 27 to September 30, if the contractor provides leave to its 
employees or subcontractors "to maintain a ready state, including to protect the life and 
safety of Government and contractor personnel," which would include, but not be limited 
to, the circumstances addressed in M-20-18 ; 

2 
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a. Maintain mission focus and evaluate use of section 3610 in the broader context of all 
strategies to promote contractor resiliency 

Congress made clear that reimbursements made pursuant to section 3610 are subject to 
the availability of funds. In addition, section 3610 does not compel reimbursement of paid 
costs.6 Instead, it simply authorizes payment of these costs such that agencies may use their 
discretion to make reimbursements only when they find that making such payments are in the 
best interest of the government. Accordingly, in determining where and how to implement 
additional paid leave, agencies should: 

• first look at the funding they have available, the impact of funding or of not funding 
additional paid leave and the mission impact of each alternative; and 

• evaluate the benefits of paid leave under section 3610 in the context of the broader 
universe of available options to determine where it is best applied in light of potential 
budget constraints. The CARES Act contains a wide-range of relief for federal 
contractors, including loan relief, loans, favorable tax-changes, and other assistance. 
Also, continued efforts to help contractors address the disruptions of COVID-19 using a 
multi-faceted approach, as called for by M-20-18, could help uncover untapped 
opportunities for telework or other virtual workplace strategies, schedule extensions, 
option exercises and contract extensions that may alleviate the need for paid leave. 

b. Follow restrictions in section 3610 

Section 3610 restricts the circumstances under which reimbursement may be made, and 
the amount ofreimbursement allowed. Specifically, section 3610: 

• applies only to a contractor whose employees or subcontractors: 

cannot perform work on a government-owned, government-leased, contractor..:owned, 
or contractor-leased facility or site approved by the federal government for contract 
performance due to closures or other restrictions, and_are unable to telework because 
their job duties cannot be performed remotely during the public health emergency 
declared on January 31 , 2020 for Coronavirus (COVID-19). 7 

• authorizes reimbursement only: 

at the actual amount paid but not more than the minimum applicable contract billing 
rates for up to an average of 40 hours per week, and 

6 By contrast, section 18006 states that educational institutions that receive funding "shall, to the greatest extent 
practicable" continue to pay their contractors during the period of any disruptions or closures related to the 
coronavirus. Section 19005 states that the Architect of the Capitol is to "continue to make payments provided for 
under .. . contract for the weekly salaries and benefits of .. . [contractor] employees" who are "furloughed or 
otherwise unable to work" during closures. 
7 For example, a contractor could not claim paid time off for childcare under section 3610, as that would presume 
that the contractor's employees are able to work but must take leave for these purposes. 
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for contractor or subcontractor payments made no earlier than March 27, 2020 and no 
later than September 30, 2020. 

In addition, the Government is required to reduce the maximum reimbursement 
authorized by this section by the amount of credit a contractor is allowed pursuant to division G 
of Public Law 116-127 (Families First Coronavirus Response Act) and any applicable credits a 
contractor is allowed under this Act. See paragraph c for additional discussion regarding this 
reduction. 

c. Work with the contractor to secure necessary documentation to support 
reimbursement and prevent duplication of payment 

Contractors are responsible for the well-being of their workforce. They also bear the 
burden of supporting any claimed allowable costs, including claimed leave costs for their 
employees, with appropriate documentation and identifying credits that may reduce 
reimbursement. Contractors must fully support and maintain documentation for claims made 
under section 3610. Agencies are encouraged to work with their contractors to understand how 
they are using or plan to use the relief provisions available to them under the CARES Act and the 
Families First Act to address the health and economic hardships created by COVID-19. 

In some cases, provisions other than section 3610 may provide a more efficient means of 
getting payment into the hands of contract employees. In other cases, a contractor may find it 
beneficial to take advantage of a combination of resources. For example, a business may wish to 
use the Paycheck Protection Program (PPP) established pursuant to sections 1102 and 1106 of 
the CARES Act for certain relief and request agency support under section 3610 for other relief. 
For this reason, it is important to secure fully supported documentation from contractors 
regarding other relief claimed or received, including credits allowed, along with the financial and 
other documentation necessary to support their requests for reimbursement under section 3610. 

Fully supported documentation, which may involve representations, will help to prevent 
incidence of double-dipping, as would be the case, for example, if a federal contractor that was 
sheltering-in-place and could not telework were to use the PPP to pay its employees, have the 
loan forgiven pursuant to the criteria established in the interim rule published by SBA 8 and then 
seek reimbursement for such payment from a federal contracting agency under section 3610. 
Fully supported documentation also will be necessary to offset credits in accordance with the 
requirements of section 3 610. If the amount of a credit cannot be determined at the time 
reimbursement is claimed by the contractor, the contractor will be responsible for reporting to 
the contracting officer to ensure the government is able to recover any improper payments. 

d. Track use of section 3610 

0MB Memorandum M-20-21 sets forth principles and guidance on spending 
transparency and regular reporting to provide accountability mechanisms that help safeguard 
taxpayer dollars. As an initial step to support accountability and transparency in connection with 
section 3610, agencies should process modifications allowing payments authorized by this 
statute and report them to the Federal Procurement Data System (FPDS); entering "COVID-19 

8 https://content.sba.gov/sites/default/files/2020-04/PPP--IFRN%20FINAL.pdf. 
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Attachment 

Section 3610 of the CARES Act, Pub. L. No. 116-136 

FEDERAL CONTRACTOR AUTHORITY 

Notwithstanding any other provision of law, and subject to the availability of appropriations, 
funds made available to an agency by this Act or any other Act may be used by such agency to 
modify the terms and conditions of a contract, or other agreement, without consideration, to 
reimburse at the minimum applicable contract billing rates not to exceed an average of 40 hours 
per week any paid leave, including sick leave, a contractor provides to keep its employees or 
subcontractors in a ready state, including to protect the life and safety of Government and 
contractor personnel, but in no event beyond September 30, 2020. Such authority shall apply 
only to a contractor whose employees or subcontractors cannot perform work on a site that has 
been approved by the Federal Government, including a federally-owned or leased facility or site, 
due to facility closures or other restrictions, and who cannot telework because their job duties 
cannot be performed remotely during the public health emergency declared on January 31 , 2020 
for COVID-19: Provided, That the maximum reimbursement authorized by this section shall be 
reduced by the amount of credit a contractor is allowed pursuant to division G of Public Law 
116-127 and any applicable credits a contractor is allowed under this Act. 
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OFFICE OF THE UNDER SECRETARY OF DEFENSE 

3000 DEFENSE PENTAGON 
WASHINGTON, DC 20301-3000 

  
  
  

        ACQUISITION 
 AND SUSTAINMENT 

 

 
MEMORANDUM FOR COMMANDER, UNITED STATES CYBER  

COMMAND (ATTN:  ACQUISITION EXECUTIVE) 
       COMMANDER, UNITED STATES SPECIAL OPERATIONS  

COMMAND (ATTN:  ACQUISITION EXECUTIVE) 
         COMMANDER, UNITED STATES TRANSPORTATION 
    COMMAND (ATTN:  ACQUISITION EXECUTIVE) 
       DEPUTY ASSISTANT SECRETARY OF THE ARMY 
    (PROCUREMENT) 
       DEPUTY ASSISTANT SECRETARY OF THE NAVY  
    (PROCUREMENT) 
       DEPUTY ASSISTANT SECRETARY OF THE AIR FORCE 
    (CONTRACTING) 
       DIRECTORS OF THE DEFENSE AGENCIES 
       DIRECTORS OF THE DOD FIELD ACTIVITIES 
      
SUBJECT:  Managing Defense Contracts Impacts of the Novel Coronavirus 
 

The challenges that the Department of Defense (DoD) faces in response to the Novel 
Coronavirus (COVID-19) are historic, borne across the total force, including our military, 
civilian, and Defense Industrial Base (DIB) communities.  We must work hand in hand to 
recover from this pandemic and maintain mission readiness.  The effects of COVID-19 will 
affect the cost, schedule, and performance of many DoD contracts.  Many contractors that 
ordinarily work side-by-side with the DoD workforce may be unable to access their work sites, 
and most contractors are coping with employees who are unavailable for work due to quarantine 
and state and local requests to restrict movement of their personnel.  We must do our utmost to 
ensure that both the Department and the vital industrial base that support us remain healthy for 
the duration of this emergency and emerge as strong as ever from the challenges of this 
pandemic.  Fortunately, we have the regulatory tools to take action to address these impacts. 

 
DoD contracts contain clauses that excuse performance delays, including Federal 

Acquisition Regulation (FAR) 52.249-14, Excusable Delays; various “Termination” clauses; and 
FAR 52.212-4 for commercial contracts. Each of these clauses provides that a contractor will not 
be in default because of a failure to perform the contract if the failure arises beyond the control 
and without the fault or negligence of the contractor.  In the event of such a delay, the contractor 
is entitled to an equitable adjustment of the contract schedule.  Where the contracting officer 
directs changes in the terms of contract performance, which may include recognition of COVID-
19 impacts on performance under that contract, the contractor may also be entitled to an 
equitable adjustment to contract price using the standard FAR changes clauses (e.g., FAR 
52.243-1 or FAR 52.243-2). 

 
Requests for equitable adjustment must be considered on a case-by-case basis, in 

consideration of the particular circumstances of each contract, impacts realized from COVID-19, 
applicable law, and regulations, and inclusive of any relief that may be authorized by laws 
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enacted in response to this national emergency.  When reviewing requests for equitable 
adjustment, contracting officers are to take into account, among other factors, whether the 
requested costs would be allowable, allocable and reasonable to protect the health and safety of 
contract employees as part of the performance of the contract.  Equitable adjustments to the 
contract or reliance on an excusable delay should not negatively affect contractor performance 
ratings. 

 
In response to this national emergency, on March 27, 2020, the President signed into law 

the Coronavirus Aid, Relief, and Economic Security Act (CARES).  Most notable within the act 
is Section 3610, Federal Contractor Authority, which provides discretion for the agency to 
modify the terms and conditions of the contract to reimburse paid leave where contractor 
employees could not access work sites or telework but actions were needed to keep such 
employees in a ready state (Attachment 1).  Section 3610 is included for information only.  DPC 
will provide implementing guidance for this section as soon as practicable. 

  
The Office of Management and Budget, and many senior procurement officials of the 

Military Departments and Agencies have promulgated guidance similar to that in this memo 
regarding management of contract performance impacts due to COVID-19, many of which are 
available at https://www.acq.osd.mil/dpap/pacc/cc/COVID-19.html.  They share the common 
theme that contracting officers are trusted and empowered to make the difficult decisions on 
appropriate adjustment to each contract.  Both during and after the COVID-19 emergency, 
contracting officers must work closely with our industry partners to ensure continuity of 
operations and mission effectiveness, while protecting the continuing vitality of the DIB that is 
so critical to our national security. 
 

Please ensure widest distribution of this guidance.  My point of contact for this memo is 
Mr. Mike Pelkey at 571-309-8553 or by email at michael.f.pelkey.civ@mail.mil. 

 
  

 
 
 Kim Herrington 

Acting Principal Director, 
     Defense Pricing and Contracting 

 
 
Attachment: 
As stated. 

HERRINGTON.K
IM.1507719313

Digitally signed by 
HERRINGTON.KIM.1507719313 
Date: 2020.03.30 18:33:41 -04'00'
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SECTION 3610. FEDERAL CONTRACTOR AUTHORITY. Notwithstanding any other 
provision of law, and subject to the availability of appropriations, funds made available to 
an agency by this Act or any other Act may be used by such agency to modify the terms 
and conditions of a contract, or other agreement, without consideration, to reimburse at 
the minimum applicable contract billing rates not to exceed an average of 40 hours per 
week any paid leave, including sick leave, a contractor provides to keep its employees or 
subcontractors in a ready state, including to protect the life and safety of Government and 
contractor personnel, but in no event beyond September 30, 2020. Such authority shall 
apply only to a contractor whose employees or subcontractors cannot perform work on a 
site that has been approved by the Federal Government, including a federally-owned or 
leased facility or site, due to facility closures or other restrictions, and who cannot telework 
because their job duties cannot be performed remotely during the public health emergency 
declared on January 31, 2020 for COVID–19: Provided, That the maximum 
reimbursement authorized by this section shall be reduced by the amount of credit a 
contractor is allowed pursuant to division G of Public Law 116–127 and any applicable 
credits a contractor is allowed under this Act. 
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OFFICE OF THE UNDER SECRETARY OF DEFENSE 

3000 DEFENSE PENTAGON 
WASHINGTON, DC  20301-3000 

 
 

  
        ACQUISITION 
 AND SUSTAINMENT 

 

In reply refer to 
DARS Tracking Number: 2020-O0013 

 
 

MEMORANDUM FOR COMMANDER, UNITED STATES CYBER 
    COMMAND (ATTN:  ACQUISITION EXECUTIVE) 
COMMANDER, UNITED STATES SPECIAL OPERATIONS 

COMMAND (ATTN:  ACQUISITION EXECUTIVE) 
COMMANDER, UNITED STATES TRANSPORTATION 
    COMMAND (ATTN:  ACQUISITION EXECUTIVE) 
DEPUTY ASSISTANT SECRETARY OF THE ARMY 
     (PROCUREMENT) 
DEPUTY ASSISTANT SECRETARY OF THE NAVY 
     (PROCUREMENT) 
DEPUTY ASSISTANT SECRETARY OF THE AIR FORCE 
     (CONTRACTING)  
DIRECTORS, DEFENSE AGENCIES 
DIRECTORS, DEFENSE FIELD ACTIVITIES 

 
 
SUBJECT:  Class Deviation - CARES Act Section 3610 Implementation 
  
   
 Pursuant to FAR 31.101, Objectives, this class deviation to FAR 31 and DFARS 231 is 
effective immediately and authorizes contracting officers to use the attached DFARS 231.205-
79, CARES Act Section 3610 Implementation, as a framework for implementation of section 
3610, Federal Contractor Authority, of the Coronavirus Aid, Relief, and Economic Security 
(CARES) Act (Pub. L. 116-136). 
 
 The CARES Act was enacted on March 27, 2020, in response to the Coronavirus Disease 
2019 (COVID-19) national emergency.  Section 3610 of the CARES Act allows agencies to 
reimburse, at the minimum applicable contract billing rates (not to exceed an average of 40 hours 
per week), any paid leave, including sick leave, a contractor provides to keep its employees or 
subcontractors in a ready state, including to protect the life and safety of Government and 
contractor personnel, during the public health emergency declared for COVID±19 on January 31, 
2020, through September 30, 2020.  
 
 As expressed in the OUSD(A&S) Defense Pricing and Contracting Memorandum, 
Managing Defense Contracts Impacts of the Novel Coronavirus, dated March 30, 2020, it is 
important that our military, civilian, and contractor communities work together to withstand the 
effects of COVID-19 and maintain mission readiness.  Currently, many Department of Defense 
(DoD) contractors are struggling to maintain a mission-ready workforce due to work site 
closures, personnel quarantines, and state and local restrictions on movement related to the 

35



Class Deviation 2020-O0013 
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COVID-19 pandemic that cannot be resolved through remote work.  It is imperative that we 
support affected contractors, using the acquisition tools available to us, to ensure that, together, 
we remain a healthy, resilient, and responsive total force.  
   

It is also important that our contracting officers are good stewards of taxpayer funds 
while supporting contractor resiliency.  Therefore, contracting officers shall use the attached 
DFARS 231.205-79, CARES Act Section 3610 Implementation, when implementing section 
3610, to appropriately balance flexibilities and limitations.   

 
Some contractors may receive compensation from other provisions of the CARES Act, or 

other COVID-19 relief scenarios, including tax credits, and contracting officers must avoid 
duplication of payments.  For example, the Paycheck Protection Program (PPP) established 
pursuant to sections 1102 and 1106 of the CARES Act may provide, in some cases, a direct 
means for a small business to obtain relief.  A small business contractor that is sheltering-in-
place and unable to telework could use the PPP to pay its employees and then have the PPP loan 
forgiven, pursuant to the criteria established in the interim rule published by the Small Business 
Administration.  In such a case, the small business should not seek reimbursement for the 
payment from DoD using the provisions of section 3610.   

 
Contractors are responsible for supporting any claimed costs, including claimed leave 

costs for their employees, with appropriate documentation and for identifying credits that may 
reduce reimbursement under section 3610.  Contracting officers are encouraged to work with 
contractors to understand how they are using or plan to use the COVID-19 relief provisions and 
encourage contractors to use existing contract terms or the relief provisions available to them in 
response to COVID-19.  In addition, it is important that contracting officers secure 
representations from contractors regarding any other relief claimed or received stemming from 
COVID-19, including an affirmation that the contractor has not or will not pursue reimbursement 
for the same costs accounted for under their request, to support their requests for reimbursement 
under section 3610.  

 
When implementing section 3610, contracting officers shall consider the immediacy of 

the specific circumstances of the contractor involved and respond accordingly.  The survival of 
many of the businesses the CARES Act is designed to assist may depend on this efficiency.  For 
example, the impact of COVID-19 on a contractor providing labor services will differ from the 
impact on a contractor that develops information systems.  Some contractors may be unable to 
conduct any business during the COVID-19 pandemic.  As a result, such contractors would 
generate no new revenue, and may have difficulties making payroll, retaining employees, and 
meeting other financial obligations.  In contrast, other contractors may still have incoming 
revenue, and be able to conduct work remotely.  While impacts will certainly be experienced by 
many contractors, some will have a more immediate need for relief than others. 
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Section 3610 seeks to provide many flexibilities for contracting officers, including the 
authority to: 

 
x Enable the contractor to stay in a ready state (i.e., able to mobilize in a timely manner) by 

treating as allowable paid leave costs a contractor incurs to keep its employees and 
subcontractor employees in such a state.  
 

x Use aQ\ ³fXQdV Pade aYailable WR Whe ageQc\´ b\ CRQgUeVV WR UeiPbXUVe cRQWUacWRUV fRU 
ZRUkeUV¶ lRVW WiPe, not otherwise reimbursable, between January 31, 2020, and 
September 30, 2020, if the contractor provides leave to its employees or subcontractor 
employeeV ³WR PaiQWaiQ a ready state, including to protect the life and safety of 
GRYeUQPeQW aQd cRQWUacWRU SeUVRQQel,´ Zhich iQclXde, bXW are not limited to, 
quarantining, social distancing, or other COVID-19 related interruptions, as discussed in 
Office of Management and Budget Memorandum M-20-18, Managing Federal Contract 
Performance Issues Associated with the Novel Coronavirus, dated March 20, 2020;  
 

x Modify contracts to provide for reimbursement of allowable paid leave costs, not 
otherwise reimbursable, without securing additional consideration; and 
 

x Provide such reimbursement on any contract type. 

Section 3610 also provides limitations on reimbursements: 
 

x A contractor may only receive reimbursement if its employees or subcontractor 
employees:  

o Cannot perform work on a government-owned, government-leased, contractor-
owned, or contractor-leased facility or site approved by the Federal Government for 
contract performance due to closures or other restrictions; and  
 

o Are unable to telework because their job duties cannot be performed remotely during 
the public health emergency declared on January 31, 2020, for COVID±19.   

 
x Reimbursement is authorized only:   

 
o At the appropriate rates under the contract for up to an average of 40 hours per week; 

and  
 

o For contractor or subcontractor payments made for costs incurred, not otherwise 
reimbursable, not earlier than January 31, 2020, and not later than September 30, 
2020; 

 
x The Government must reduce the maximum reimbursement authorized by the amount of 

credit the contractor is allowed pursuant to division G of the Families First Coronavirus 
Response Act (Pub. L. 116±127) and any applicable credits the contractor is allowed 
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under the CARES Act or other credit allowed by law that is specifically identifiable with 
the public health emergency declared on January 31, 2020 for COVID±19; and  

x Reimbursement is contingent upon the availability of funds.  
 
 We anticipate the need for additional guidance and will continue to provide answers to 
frequently asked questions and provide additional implementation information and guidance as 
appropriate.   

 
This class deviation remains in effect until rescinded.  My point of contact is Mr. Greg 

Snyder, who is available by telephone at 571-217-4920 or by email at 
gregory.d.snyder.civ@mail.mil. 
 
  
 
 
 Kim Herrington 
 Acting Principal Director, 
 Defense Pricing and Contracting 
 
Attachment 
As stated 
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Attachment 
Class Deviation 2020-O0013 

CARES Act Section 3610 Implementation 

 

 
DFARS 231.205-79 CARES Act Section 3610 - Implementation 
 
(a) Applicability.   
 

(1) This cost principle applies only to a contractor: 
 
(i) that the cognizant contracting officer has established in writing to be an affected 

contractor; 
  

(ii) whose employees or subcontractor employees:  
 

(A) Cannot perform work on a government-owned, government-leased, contractor-
owned, or contractor-leased facility or site approved by the federal government 
for contract performance due to closures or other restrictions, and  

 
(B) Are unable to telework because their job duties cannot be performed remotely 

during the public health emergency declared on January 31, 2020, for 
Coronavirus (COVID±19).   

 
(2) The maximum reimbursement authorized by section 3610 shall be reduced by the amount 

of credit a contractor is allowed pursuant to division G of the Families First Coronavirus 
Response Act (Pub. L. 116± 127) and any applicable credits a contractor is allowed under 
the CARES Act (Pub. L. 116-136) or other credit allowed by law that is specifically 
identifiable with the public health emergency declared on January 31, 2020 for COVID±
19. 

 
(b) Allowability. 

 
(1) Notwithstanding any contrary provisions of FAR subparts 31.2, 31.3, 31.6, 31.7 and 

DFARS 231.2, 231.3, 231.6, and 231.7, costs of paid leave (including sick leave), are 
allowable at the appropriate rates under the contract for up to an average of 40 hours per 
week, and may be charged as direct charges, if appropriate, if incurred for the purpose of:  
 
(i) Keeping contractor employees and subcontractor employees in a ready state, 

including to protect the life and safety of Government and contractor personnel, 
notwithstanding the risks of the public health emergency declared on January 31, 
2020, for COVID-19, or  
 

(ii) Protecting the life and safety of Government and contractor personnel against risks 
arising from the COVID-19 public health emergency.   

 
(2) Costs covered by this section are limited to those that are incurred as a consequence of 

granting paid leave as a result of the COVID-19 national emergency and that would not 
be iQcXUUed iQ Whe QRUPal cRXUVe Rf Whe cRQWUacWRU¶V bXViQeVV.  CRVWV Rf Said leaYe WhaW 
would be incurred without regard to the existence of the COVID-19 national emergency 
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remain subject to all other applicable provisions of FAR subparts 31.2, 31.3, 31.6, 31.7 
and DFARS 231.2, 231.3, 231.6, and 231.7.  In order to be allowable under this section, 
cRVWV PXVW be VegUegaWed aQd ideQWifiable iQ Whe cRQWUacWRU¶V UecRUdV Vo that compliance 
with all terms of this section can be reasonably ascertained.  Segregation and  
identification of costs can be performed by any reasonable method as long as the results 
provide a sufficient audit trail.  

 
(3) Covered paid leave is limited to leave taken by employees who otherwise would be 

performing work on a site that has been approved for work by the Federal Government, 
including on a government-owned, government-leased, contractor-owned, or contractor-
leased facility approved by the federal government for contract performance; but 
 
(i) The work cannot be performed because such facilities have been closed or made 

practically inaccessible or inoperable, or other restrictions prevent performance of 
work at the facility or site as a result of the COVID-19 national emergency; and  
 

(ii)  Paid leave is granted because the employee is unable to telework because their job 
duties cannot be performed remotely during public health emergency declared on 
January 31, 2020, for COVID-19.   
 

(4) The facility at which work would otherwise be performed is deemed inaccessible for 
purposes of paragraph (b)(3) of this subpart to the extent that travel to the facility is 
prohibited or made impracticable by applicable Federal, State, or local law, including 
temporary orders having the effect of law.   
 

(5) The paid leave made allowable by this section must be taken during the period of the 
public health emergency declared on January 31, 2020, for COVID±19, up to and 
including September 30, 2020. 
 

(6) Costs made allowable by this section are reduced by the amount the contractor is eligible 
to receive under any other Federal payment, allowance, or tax or other credit allowed by 
law that is specifically identifiable with the public health emergency declared on January 
31, 2020, for COVID±19, such as the tax credit allowed by division G of Public Law 
116±127.   
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OFFICE OF THE UNDER SECRETARY OF DEFENSE
3000 DEFENSE PENTAGON

WASHINGTON, DC  20301-3000

     ACQUISITION
 AND SUSTAINMENT

MEMORANDUM FOR COMMANDER, UNITED STATES CYBER 
         COMMAND (ATTN:  ACQUISITION EXECUTIVE) 
    COMMANDER, UNITED STATES SPECIAL OPERATIONS 
         COMMAND (ATTN:  ACQUISITION EXECUTIVE) 

COMMANDER, UNITED STATES TRANSPORTATION 
         COMMAND (ATTN:  ACQUISITION EXECUTIVE) 

DEPUTY ASSISTANT SECRETARY OF THE ARMY 
         (PROCUREMENT) 

DEPUTY ASSISTANT SECRETARY OF THE NAVY 
         (PROCUREMENT) 

DEPUTY ASSISTANT SECRETARY OF THE AIR FORCE 
         (CONTRACTING)  

DIRECTORS, DEFENSE AGENCIES 
DIRECTORS, DEFENSE FIELD ACTIVITIES 

SUBJECT:  Implementation Guidance for Section 3610 of the Coronavirus Aid, Relief, 
        and Economic Security Act 

The Coronavirus Aid, Relief, and Economic Security (CARES) Act was enacted 
on March 27, 2020, in response to the Coronavirus Disease 2019 (COVID-19) national 
emergency.  Section 3610 of the CARES Act allows agencies to reimburse, at the 
minimum applicable contract billing rates (not to exceed an average of 40 hours per 
week), any paid leave, including sick leave, a contractor provides to keep its employees 
or subcontractors in a ready state, including to protect the life and safety of Government 
and contractor personnel, during the public health emergency declared for COVID-19 on 
January 31, 2020, through September 30, 2020. �Contractors usually include employee 
leave in calculating their indirect rates.  Therefore, OHDYH�LV included in any fixed price, or 
labor hour rate (under Time and Materials or Labor Hour contracts), or as an element of 
cost on cost-reimbursement contracts.  Deviation 2020-O0013 establishes a new cost 
principle that will allow recovery of such costs where appropriate.   

To ensure traceability, it is critical that the contract and supporting 
documentation clearly identify these costs for reimbursement paid to contractors under 
section 3610 authority, as well as how such costs are identified, segregated, recorded, 
invoiced, and reimbursed.  

Implementation of section 3610 will vary based on contract type:
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�� Under Fixed Price contracts (including those with incentive provisions), upon
receipt of a request for equitable adjustment, the contracting officer will need to
negotiate equitable adjustments to the price and delivery schedule to recognize the
impact of any COVID-19 caused shutdowns.  In the case of incentive contracts,
this should be a separate fixed price line and not subject to the incentive structure.
When the permissive authority under section 3610 is used, equitable adjustments
should compensate only for the costs of providing paid leave as permitted by
section 3610, for maintaining the workforce, and shall not increase profit.  To the
extent that the contractor workforce is shared across multiple contracts,�contracting
officers will need to coordinate on a reasonable allocation of costs,�ideally through
the administrative contracting officer. Contracting officers shall�establish one or
more separate contract line items for section 3610 COVID-19�payments to ensure
traceability of expenditures and clarify whether payments�under section 3610
constitute acceptance of the supplies or services that are not�being delivered or
performed.

A suggested approach is to create a line item or set of line items, such as �Labor
Force Retention COVID-19,� at a fixed price per appropriate unit of measure, e.g.
�Hours� or �Days,� exclusive of profit.  Contractors should be able to distinguish
all leave paid under these line items from actual hours worked, and submit a
monthly invoice under these line items with the number of hours of eligible leave
per labor category.  The invoice should contain supporting documentation to
identify and explain why claimed hours could not be worked, along with a
statement that these costs are not being reimbursed under other authorities.  The
acceptor �i.e. contracting officer or designee� would then verify that the conditions
exist and accept the effort under that line item.  The �Invoice 2in1� fixed price
service only, combined invoice and acceptance document in Wide Area
WorkFlow, should be used to submit the request for payment.

�� Under cost-reimbursement contracts, the recommended approach is for costs to be
charged to a separate account, such as �Other Direct Cost - COVID 19.�
Contracting officers will need to work with the contractor to establish appropriate
cost procedures.  Additional efforts will be needed to adjust the estimated costs,
again by segregating these on a separate line item.  The information on supporting
documentation would be retained for audit, while the interim voucher would be
provisionally approved and paid under existing procedures.

�� Under Time and Materials or Labor Hour contracts, creation of a separate line�item
for this reimbursement under section 3610 authority should enable�segregation of
these costs, upon receipt of a request for equitable adjustment.  The�information on
supporting documentation would be retained for audit, while the�interim voucher
would be provisionally approved and paid under existing�procedures.
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4. Because contractors can only recover once for section 3610 covered impacts,
when a contract has a mix of fixed price and cost type line items, recovery need
not be addressed separately for each contract type.  In most cases the cost
reimbursement approach is preferable.

Proper administration and traceability of actions under section 3610 will require
special attention to contracting procedures and contract administration by contracting 
officers, the Defense Contract Audit Agency (DCAA), and contracting officer’s 
representatives (CORs).  Specifically, contracting officers are reminded to ensure that 
they document the dates when the applicable conditions begin and end; the extent of the 
conditions; specific reasons why the CARES Act applies; impact on cost and pricing; and 
the effect on contract performance.  Furthermore, CORs must use the Surveillance and 
Performance Monitoring Module of the Procurement Integrated Enterprise Environment 
to document actions impacting contract performance due to the COVID-19 pandemic.  
Contracting officers should work with the CORs to ensure, when accepting services 
under fixed price contracts, CORs only accept completed services, as section 3610 does 
not allow acceptance of services that have not been delivered. 

DCAA has oversight of billings under cost-reimbursement, time and materials, 
and labor hour line items. Contracting officers must include instructions on the proper 
type of payment request to be used as set forth in Defense Federal Acquisition Regulation 
Supplement (DFARS) 252.232-7006 Wide Area WorkFlow Payment Instructions 
(December 2018).  Note that this version of DFARS 252.232-7006 eliminates the 
possibility of confusion about which type of payment request to use for cost-
reimbursement line items.  This policy change was designed to ensure that the contract 
auditor has visibility of the contract billings and is able to address the impact of the 
contractor's controls in ensuring that these costs are properly billed.  CORs should 
continue to monitor the billings and notify the contract auditor of any concerns. 

Remember, section 3610 is contingent upon the availability of funds and no 
adjustment to the contract or approval of a request for equitable adjustment should be 
made without sufficient funds.  Contractors bear the burden of supporting any claimed  
costs, including claimed leave costs for their employees, allocated appropriately against 
individual contracts, with appropriate documentation and identifying credits that may 
reduce reimbursement. 

To identify actions against contracts and other transactions, allowing payments 
authorized by section 3610, report them to the Federal Procurement Data System and 
enter �COVID-19 3610� at the beginning of the Description of Requirements data field 
on the contract action report (CAR).  These CARs must also include the National Interest 
Action designation for identifying all COVID related actions (COVID-19 2020). 

As additional information is available, updates will be provided to the  
Frequently Asked Questions document for Section 3610 of the CARES Act at 
https://www.acq.osd.mil/dpap/pacc/cc/COVID-19.html.   
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My point of contact for policy is Mr. Greg Snyder, 
gregory.d.snyder.civ@mail.mil; for pricing is Ms. Sara Higgins, 
sara.a.higgins2.civ@mail.mil; and for Wide Area WorkFlow is Mr. Bruce Propert, 
david.b.propert2.civ@mail.mil. 

Kim Herrington, 
Acting Principal Director, 
     Defense Pricing and Contracting 
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        ACQUISITION 
 AND SUSTAINMENT 
 

 
 
 

MEMORANDUM FOR COMMANDER, UNITED STATES CYBER  
  COMMAND (ATTN:  ACQUISTION EXECUTIVE) 

 COMMANDER, UNITED STATES SPECIAL OPERATIONS  
   COMMAND (ATTN:  ACQUISITION EXECUTIVE) 
 COMMANDER, UNITED STATES TRANSPORTATION 
   COMMAND (ATTN:  ACQUISITION EXECUTIVE) 
 DEPUTY ASSISTANT SECRETARY OF THE ARMY 
   (PROCUREMENT) 
 DEPUTY ASSISTANT SECRETARY OF THE NAVY 

 (PROCUREMENT) 
 DEPUTY ASSISTANT SECRETARY OF THE AIR FORCE 
   (CONTRACTING) 
 DIRECTORS, DEFENSE AGENCIES 
 DIRECTORS, DEFENSE FIELD ACTIVITIES 
 
SUBJECT:  DoD Process for Section 3610 Reimbursement  
 

Defense Pricing and Contracting (DPC) has published a Class Deviation (Class Deviation 
2020-O0013, Coronavirus Aid, Relief, and Economic Security (CARES) Act Section 3610 
Implementation), supporting Implementation Guidance, and a series of Frequently Asked 
Questions (FAQs) to implement the requirements of CARES Act, Section 3610.  This section 
allows agencies to reimburse, subject to the availability of funds, at the minimum applicable 
contract billing rates (not to exceed an average of 40 hours per week), any paid leave, including 
sick leave, a contractor provides to keep its employees or subcontractors in a ready state, 
including to protect the life and safety of Government and contractor personnel, during the 
public health emergency declared for Coronavirus Disease 2019 (COVID-19) on  
January 31, 2020.   

 
With this policy framework in place and the number of potential approaches to 

implement the section, the Department of Defense (DoD) must now move rapidly to provide 
overarching implementation guidance to our workforce.  This guidance will address the 
reimbursement process from requesting the contracting officer’s determination of an “affected 
contractor” to providing a checklist to guide collection, and evaluation of costs from the industry 
partner seeking reimbursement within the parameters of the section and the class deviation.  This 
guidance must also provide the flexibility our contracting professionals need to resolve the 
numerous reimbursement requests expected under Section 3610 at the contract, business unit or 
the corporate level.   

 
In alignment with our existing policy and inclusive of efforts available from our Services 

and Defense Agencies, we are coordinating a Department-wide, overarching guidance document 
for our workforce. In the coming week, we will leverage our internal coordination teams to 
produce a Draft DoD Process for Section 3610 Reimbursement. 
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The Department will then take that product and post it to our Defense Acquisition 

Regulations System (DARS), Early Engagement at the following web link: 
(https://www.acq.osd.mil/dpap/dars/early_engagement.html).  We anticipate posting the draft 
document to the DARS site on or about, May 11, 2020.  This will allow industry partners the 
opportunity to provide input on the draft guidance document.  DoD will then leverage the same 
team to review and consider industry input, to achieve a target release date of May 22, 2020. 

 
We understand that this is an aggressive timeline given the scope of Section 3610, the 

challenge of integrating our guidance across the depth and breadth of our contracting missions 
and the need to consider industry inputs to inform our final product.  However, we are confident 
that collectively we can deliver useful, coordinated and clear guidance to implement the 
requirement of Section 3610 to help deal with the challenges of this pandemic. 

 
 
 
 

Kim Herrington 
Acting Principal Director,  
     Defense Pricing and Contracting 
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HRPH > PROLc\ NHWZRUN > IQWHUaJHQc\ SXVSHQVLRQ aQd DHbaUPHQW CRPPLWWHH (ISDC) > RHSRUWLQJ

IQWHUDJHQF\ SXVSHQVLRQ DQG DHEDUPHQW
CRPPLWWHH (ISDC)

DebaVVing OfçcialW

DebaVmenX RegYlaXionW

ReToVXing

ComTelling ReaWonW DeXeVminaXionW

RHSRUWLQJ
F<2018 
F<18 RHSRUW E\ WKH IQWHUDJHQF\ SXVSHQVLRQ DQG DHEDUPHQW CRPPLWWHH RQ FHGHUDO AJHQF\ SXVSHQVLRQ DQG DHEDUPHQW AFWLYLWLHV

F<2017 
F<17 RHSRUW E\ WKH IQWHUDJHQF\ SXVSHQVLRQ DQG DHEDUPHQW CRPPLWWHH RQ FHGHUDO AJHQF\ SXVSHQVLRQ DQG DHEDUPHQW AFWLYLWLHV

F<2016bbb 
F<16 RHSRUW E\ WKH IQWHUDJHQF\ SXVSHQVLRQ DQG DHEDUPHQW CRPPLWWHH RQ FHGHUDO AJHQF\ SXVSHQVLRQ DQG DHEDUPHQW AFWLYLWLHV

F<2015bbb 
F<15 RHSRUW E\ WKH IQWHUDJHQF\ SXVSHQVLRQ DQG DHEDUPHQW CRPPLWWHH RQ FHGHUDO AJHQF\ SXVSHQVLRQ DQG DHEDUPHQW AFWLYLWLHV

F<2014bbb 
F<14 RHSRUW E\ WKH IQWHUDJHQF\ SXVSHQVLRQ DQG DHEDUPHQW CRPPLWWHH RQ FHGHUDO AJHQF\ SXVSHQVLRQ DQG DHEDUPHQW AFWLYLWLHV

F<2013/2012 
SHDUFKDEOH, FRORU YHUVLRQ RI WKH F< 12 DQG 13 RHSRUW

F<12 DQG 13 RHSRUW E\ WKH IQWHUDJHQF\ SXVSHQVLRQ DQG DHEDUPHQW CRPPLWWHH RQ FHGHUDO AJHQF\ SXVSHQVLRQ DQG DHEDUPHQW AFWLYLWLHV

F< 2011 
F<11 RHSRUW E\ WKH IQWHUDJHQF\ SXVSHQVLRQ DQG DHEDUPHQW CRPPLWWHH RQ FHGHUDO AJHQF\ SXVSHQVLRQ DQG DHEDUPHQW AFWLYLWLHV

F<2010/2009

F<09 DQG F<10 RHSRUW E\ WKH IQWHUDJHQF\ SXVSHQVLRQ DQG DHEDUPHQW CRPPLWWHH RQ FHGHUDO AJHQF\ SXVSHQVLRQ DQG DHEDUPHQW AFWLYLWLHV

Sign up for FAR News

SKDUH WKH FAR

  

Useful Links

FAR Resources

Training

Acquisition S\stems

AQ OíFLDO WHEVLWH OI TKH UQLWHG SWDWHV GRYHUQPHQW

��
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https://s3.amazonaws.com/sitesusa/wp-content/uploads/sites/272/2015/04/873ReportFY20092010.pdf
https://www.gsa.gov/about-us/organization/office-of-governmentwide-policy/office-of-acquisition-policy/governmentwide-acq-policy/regulatory-secretariat-division%23farnews
https://www.acquisition.gov/contact-us?advagg=-1
https://www.acquisition.gov/content/useful-links
https://www.acquisition.gov/Far_Resources
https://www.acquisition.gov/Training
https://www.acquisition.gov/Acquisition_Systems
https://www.acquisition.gov/
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Contact Us  _ Privac\ and Securit\ Notice  _ Accessibilit\ Aids  _ LaVW XSGaWHG 01/14/21

TKLV LV D U. S. GHQHUDO SHUYLFHV AGPLQLVWUDWLRQ FHGHUDO GRYHUQPHQW FRPSXWHU V\VWHP WKDW LV 
"FOR OFFICIAL USE ONL<." 

TKLV V\VWHP LV VXEMHFW WR PRQLWRULQJ. IQGLYLGXDOV IRXQG SHUIRUPLQJ XQDXWKRUL]HG DFWLYLWLHV DUH VXEMHFW WR GLVFLSOLQDU\ DFWLRQ LQFOXGLQJ FULPLQDO SURVHFXWLRQ.
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2FFICE 2F 7HE 81DE5 6EC5E7A5< 2F DEFE16E 
3000 DEFE16E 3E17AG21

:A6HI1G721, DC  20301-3000 

      AC48I6I7I21 
 A1D 6867AI1ME17 

MEMORANDUM FOR COMMANDER, UNITED STATES CYBER 
    COMMAND (ATTN:  ACQUISITION EXECUTIVE) 
COMMANDER, UNITED STATES SPECIAL OPERATIONS 

COMMAND (ATTN:  ACQUISITION EXECUTIVE) 
COMMANDER, UNITED STATES TRANSPORTATION 

COMMAND (ATTN:  ACQUISITION EXECUTIVE) 
DEPUTY ASSISTANT SECRETARY OF THE ARMY 
     (PROCUREMENT) 
DEPUTY ASSISTANT SECRETARY OF THE NAVY 
     (PROCUREMENT) 
DEPUTY ASSISTANT SECRETARY OF THE AIR FORCE 
     (CONTRACTING) 
DEFENSE AGENCY AND DOD FIELD ACTIVITY DIRECTORS 

SUBJECT: Implementation Guidance for Section 3610 Reimbursement Requests on Other 
Transactions for Protot\pe Projects 

The CoronaYirus Aid, Relief, and Economic Securit\ (CARES) Act (Pub. L. 116-136) 
Zas enacted on March 27, 2020, in response to the CoronaYirus Disease 2019 (COVID-19) 
national emergenc\ declared on Januar\ 31, 2020.  Section 3610 of the CARES Act authori]es, 
but does not require, agencies to reimburse an\ paid leaYe, including sick leaYe, a contractor 
proYides to keep its emplo\ees or subcontractors in a read\ state, including to protect the life and 
safet\ of GoYernment and contractor personnel, during the public health emergenc\ declared for 
COVID±19. 

The language in section 3610 proYides the authorit\ to ³modif\ the terms and conditions 
of a contract, or other agreements.´  This includes Other Transactions (OTs) for Protot\pe 
Projects under 10 U.S.C. � 2371b.  Defense Pricing and Contracting Class DeYiations  
2020-O0021, dated August 17, 2020, and 2020-O0013, dated April 8, 2020, and reYised 
August 17, 2020, along Zith the associated Guidance for CARES Act Section 3610 
Implementation, updated�$XJXVW���, 2020, onl\ appl\ to Federal Acquisition Regulation (FAR)-
based contracts.  HoZeYer, the principles proYided in these class deYiations and associated 
guidance ma\ be used in considering requests for reimbursement under Section 3610 in an OT 
for Protot\pe Projects agreement authori]ed under 10 U.S.C. � 2371b.  An\ request for 
reimbursement must be submitted to an Agreements Officer.  If OT authorit\ under 10 U.S.C. � 
2371b(f) Zas used to enter a FAR-based contract for production, then Section 3610 
reimbursement guidance in Class DeYiation 2020-O0021 applies to section 3610 reimbursement 
requests under the FAR-based protot\pe production contract.   

This memorandum remains in effect until Class DeYiations 2020-O0021 and  
2020-O0013 ± ReYision 1, and the associated Implementation Guidance are rescinded. 
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This memorandum does not appl\ to grants and other agreements (e.g., cooperatiYe 
agreements, basic research agreements) that fall under the authorit\ of the Office of the Under 
Secretar\ of Defense for Research and Engineering (OUSD(R&E)).  The point of contact for 
grants and other agreements in OUSD(R&E) is Ms. Barbara Orlando, Zho ma\ be reached at 
571-372-6413 or b\ email at barbara.j.orlando.ciY@mail.mil.

M\ point of contact is Mr. Larr\ McLaur\, Zho is aYailable at 703-697-6710 or b\ email 
at larr\.j.mclaur\.ciY@mail.mil. 

Kim Herrington 
Acting Principal Director, 

 Defense Pricing and Contracting 
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52.204-25  Prohibition on Contracting for Certain TelecommXnications and Video SXrYeillance
SerYices or EqXipment.

As prescribed in 4.2105(b), insert the folloZing claXse:

Pඋඈඁංൻංඍංඈඇ ඈඇ Cඈඇඍඋൺർඍංඇ඀ ൿඈඋ Cൾඋඍൺංඇ Tൾඅൾർඈආආඎඇංർൺඍංඈඇඌ ൺඇൽ Vංൽൾඈ Sඎඋඏൾංඅඅൺඇർൾ Sൾඋඏංർൾඌ ඈඋ Eඊඎංඉආൾඇඍ (Aඎ඀ 2020)

      (a)  Definitions. As Xsed in this claXse²

      Backhaul means intermediate links betZeen the core netZork, or backbone netZork, and the small sXbnetZorks at the edge of the netZork (e.g., connecting cell phones/toZers to the core telephone netZork). BackhaXl can be
Zireless (e.g., microZaYe) or Zired (e.g., fiber optic, coa[ial cable, Ethernet).

      Covered foreign countr\ means The People¶s RepXblic of China.

      Covered telecommunications equipment or services means±

           (1)  TelecommXnications eqXipment prodXced b\ HXaZei Technologies Compan\ or ZTE Corporation (or an\ sXbsidiar\ or affiliate of sXch entities);

           (2)  For the pXrpose of pXblic safet\, secXrit\ of GoYernment facilities, ph\sical secXrit\ sXrYeillance of critical infrastrXctXre, and other national secXrit\ pXrposes, Yideo sXrYeillance and telecommXnications eqXipment
prodXced b\ H\tera CommXnications Corporation, Hang]hoX HikYision Digital Technolog\ Compan\, or DahXa Technolog\ Compan\ (or an\ sXbsidiar\ or affiliate of sXch entities);

           (3)  TelecommXnications or Yideo sXrYeillance serYices proYided b\ sXch entities or Xsing sXch eqXipment; or

           (4)  TelecommXnications or Yideo sXrYeillance eqXipment or serYices prodXced or proYided b\ an entit\ that the Secretar\ of Defense, in consXltation Zith the Director of National Intelligence or the Director of the Federal
BXreaX of InYestigation, reasonabl\ belieYes to be an entit\ oZned or controlled b\, or otherZise connected to, the goYernment of a coYered foreign coXntr\.

      Critical technolog\ means±

           (1)  Defense articles or defense serYices inclXded on the United States MXnitions List set forth in the International Traffic in Arms RegXlations Xnder sXbchapter M of chapter I of title 22, Code of Federal RegXlations;

           (2)  Items inclXded on the Commerce Control List set forth in SXpplement No. 1 to part 774 of the E[port Administration RegXlations Xnder sXbchapter C of chapter VII of title 15, Code of Federal RegXlations, and
controlled-

                (i)  PXrsXant to mXltilateral regimes, inclXding for reasons relating to national secXrit\, chemical and biological Zeapons proliferation, nXclear nonproliferation, or missile technolog\; or

                (ii)  For reasons relating to regional stabilit\ or sXrreptitioXs listening;

           (3)  Speciall\ designed and prepared nXclear eqXipment, parts and components, materials, softZare, and technolog\ coYered b\ part 810 of title 10, Code of Federal RegXlations (relating to assistance to foreign atomic energ\
actiYities);

           (4)  NXclear facilities, eqXipment, and material coYered b\ part 110 of title 10, Code of Federal RegXlations (relating to e[port and import of nXclear eqXipment and material);

           (5)  Select agents and to[ins coYered b\ part 331 of title 7, Code of Federal RegXlations, part 121 of title 9 of sXch Code, or part 73 of title 42 of sXch Code; or

           (6)  Emerging and foXndational technologies controlled pXrsXant to section 1758 of the E[port Control Reform Act of 2018 (50 U.S.C. 4817).

      Interconnection arrangements means arrangements goYerning the ph\sical connection of tZo or more netZorks to alloZ the Xse of another's netZork to hand off traffic Zhere it is Xltimatel\ deliYered (e.g., connection of a
cXstomer of telephone proYider A to a cXstomer of telephone compan\ B) or sharing data and other information resoXrces.

      Reasonable inquir\ means an inqXir\ designed to XncoYer an\ information in the entit\'s possession aboXt the identit\ of the prodXcer or proYider of coYered telecommXnications eqXipment or serYices Xsed b\ the entit\ that
e[clXdes the need to inclXde an internal or third-part\ aXdit.

      Roaming means cellXlar commXnications serYices (e.g., Yoice, Yideo, data) receiYed from a Yisited netZork Zhen Xnable to connect to the facilities of the home netZork either becaXse signal coYerage is too Zeak or becaXse
traffic is too high.

      Substantial or essential component means an\ component necessar\ for the proper fXnction or performance of a piece of eqXipment, s\stem, or serYice.

      (b)  Prohibition.   (1)  Section 889(a)(1)(A) of the John S. McCain National Defense AXthori]ation Act for Fiscal Year 2019 (PXb. L. 115-232) prohibits the head of an e[ecXtiYe agenc\ on or after AXgXst 13, 2019, from procXring
or obtaining, or e[tending or reneZing a contract to procXre or obtain, an\ eqXipment, s\stem, or serYice that Xses coYered telecommXnications eqXipment or serYices as a sXbstantial or essential component of an\ s\stem, or as critical
technolog\ as part of an\ s\stem. The Contractor is prohibited from proYiding to the GoYernment an\ eqXipment, s\stem, or serYice that Xses coYered telecommXnications eqXipment or serYices as a sXbstantial or essential component
of an\ s\stem, or as critical technolog\ as part of an\ s\stem, Xnless an e[ception at paragraph (c) of this claXse applies or the coYered telecommXnication eqXipment or serYices are coYered b\ a ZaiYer described in FAR 4.2104.

           (2)  Section 889(a)(1)(B) of the John S. McCain National Defense AXthori]ation Act for Fiscal Year 2019 (PXb. L. 115-232) prohibits the head of an e[ecXtiYe agenc\ on or after AXgXst 13, 2020, from entering into a
contract, or e[tending or reneZing a contract, Zith an entit\ that Xses an\ eqXipment, s\stem, or serYice that Xses coYered telecommXnications eqXipment or serYices as a sXbstantial or essential component of an\ s\stem, or as critical
technolog\ as part of an\ s\stem, Xnless an e[ception at paragraph (c) of this claXse applies or the coYered telecommXnication eqXipment or serYices are coYered b\ a ZaiYer described in FAR 4.2104. This prohibition applies to the Xse
of coYered telecommXnications eqXipment or serYices, regardless of Zhether that Xse is in performance of Zork Xnder a Federal contract.

      (c)  Exceptions. This claXse does not prohibit contractors from proYiding²

           (1)  A serYice that connects to the facilities of a third-part\, sXch as backhaXl, roaming, or interconnection arrangements; or

           (2)  TelecommXnications eqXipment that cannot roXte or redirect Xser data traffic or permit Yisibilit\ into an\ Xser data or packets that sXch eqXipment transmits or otherZise handles.

      (d)  Reporting reqXirement. (1)  In the eYent the Contractor identifies coYered telecommXnications eqXipment or serYices Xsed as a sXbstantial or essential component of an\ s\stem, or as critical technolog\ as part of an\ s\stem,
dXring contract performance, or the Contractor is notified of sXch b\ a sXbcontractor at an\ tier or b\ an\ other soXrce, the Contractor shall report the information in paragraph (d)(2) of this claXse to the Contracting Officer, Xnless
elseZhere in this contract are established procedXres for reporting the information; in the case of the Department of Defense, the Contractor shall report to the Zebsite at https://dibnet.dod.mil. For indefinite deliYer\ contracts, the
Contractor shall report to the Contracting Officer for the indefinite deliYer\ contract and the Contracting Officer(s) for an\ affected order or, in the case of the Department of Defense, identif\ both the indefinite deliYer\ contract and
an\ affected orders in the report proYided at https://dibnet.dod.mil.

           (2)  The Contractor shall report the folloZing information pXrsXant to paragraph (d)(1) of this claXse

                (i)  Within one bXsiness da\ from the date of sXch identification or notification: the contract nXmber; the order nXmber(s), if applicable; sXpplier name; sXpplier XniqXe entit\ identifier (if knoZn); sXpplier Commercial and
GoYernment Entit\ (CAGE) code (if knoZn); brand; model nXmber (original eqXipment manXfactXrer nXmber, manXfactXrer part nXmber, or Zholesaler nXmber); item description; and an\ readil\ aYailable information aboXt
mitigation actions Xndertaken or recommended.

                (ii)  Within 10 bXsiness da\s of sXbmitting the information in paragraph (d)(2)(i) of this claXse: an\ fXrther aYailable information aboXt mitigation actions Xndertaken or recommended. In addition, the Contractor shall
describe the efforts it Xndertook to preYent Xse or sXbmission of coYered telecommXnications eqXipment or serYices, and an\ additional efforts that Zill be incorporated to preYent fXtXre Xse or sXbmission of coYered
telecommXnications eqXipment or serYices.

      (e)  Subcontracts. The Contractor shall insert the sXbstance of this claXse, inclXding this paragraph (e) and e[clXding paragraph (b)(2), in all sXbcontracts and other contractXal instrXments, inclXding sXbcontracts for the
acqXisition of commercial items.

(End of claXse)

Parent topic: 52.204 [ReserYed]
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52.203-13¬ CRQWUacWRU CRde Rf BXVLQeVV EWKLcV aQd
CRQdXcW.

As prescribed in 3.1004(a), insert the following clause:

CONTRACTOR CODE OF BUSINESS ETHICS AND CONDUCT (JUN 2020)

¬¬¬¬¬ (a)¬ DeÀQLWLRQV. AV XVed LQ WKLV cOaXVe³

¬¬¬¬¬ AJeQW means an\ individual, including a director, an ofÀcer, an emplo\ee, or an independent Contractor, authori]ed to
act on behalf of the organi]ation.

¬¬¬¬¬ FXOO cRRSeUaWLRQ-

¬¬¬¬¬¬¬¬¬¬ (1)¬ Means disclosure to the Government of the information sufÀcient for law enforcement to identif\ the nature and
extent of the offense and the individuals responsible for the conduct. It includes providing timel\ and complete response to
Government auditors· and investigators' request for documents and access to emplo\ees with information;

¬¬¬¬¬¬¬¬¬¬ (2)¬ Does not foreclose an\ Contractor rights arising in law, the FAR, or the terms of the contract. It does not require-

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (i)¬ A Contractor to waive its attorne\-client privilege or the protections afforded b\ the attorne\ work product
doctrine; or

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (ii)¬ An\ ofÀcer, director, owner, or emplo\ee of the Contractor, including a sole proprietor, to waive his or her
attorne\ client privilege or Fifth Amendment rights; and

¬¬¬¬¬¬¬¬¬¬ (3)¬ Does not restrict a Contractor from-

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (i)¬ Conducting an internal investigation; or

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (ii)¬ Defending a proceeding or dispute arising under the contract or related to a potential or disclosed violation.

¬¬¬¬¬ PULQcLSaO means an ofÀcer, director, owner, partner, or a person having primar\ management or supervisor\
responsibilities within a business entit\ (e.J., general manager; plant manager; head of a division or business segment; and
similar positions).

¬¬¬¬¬ SXbcRQWUacW means an\ contract entered into b\ a subcontractor to furnish supplies or services for performance of a
prime contract or a subcontract.

¬¬¬¬¬ SXbcRQWUacWRU means an\ supplier, distributor, vendor, or Àrm that furnished supplies or services to or for a prime
contractor or another subcontractor.

¬¬¬¬¬ UQLWed SWaWeV, means the 50 States, the District of Columbia, and outl\ing areas.

¬¬¬¬¬ (b)¬ CRde Rf bXVLQeVV eWKLcV aQd cRQdXcW. (1)¬ Within 30 da\s after contract award, unless the Contracting OfÀcer
establishes a longer time period, the Contractor shall-

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (i)¬ Have a written code of business ethics and conduct; and

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (ii)¬ Make a cop\ of the code available to each emplo\ee engaged in performance of the contract.

¬¬¬¬¬¬¬¬¬¬ (2)¬ TKe CRQWUacWRU VKaOO-

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (i)¬ Exercise due diligence to prevent and detect criminal conduct; and

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (ii)¬ Otherwise promote an organi]ational culture that encourages ethical conduct and a commitment to
compliance with the law.
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¬¬¬¬¬¬¬¬¬¬ (3)¬ (i)¬ The Contractor shall timel\ disclose, in writing, to the agenc\ OfÀce of the Inspector General (OIG), with a
cop\ to the Contracting OfÀcer, whenever, in connection with the award, performance, or closeout of this contract or an\
subcontract thereunder, the Contractor has credible evidence that a principal, emplo\ee, agent, or subcontractor of the
Contractor has committed-

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (A)¬ A violation of Federal criminal law involving fraud, conÁict of interest, briber\, or gratuit\ violations
found in Title 18 of the United States Code; or

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (B)¬ A violation of the civil False Claims Act (31 U.S.C. 3729-3733).

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (ii)¬ The Government, to the extent permitted b\ law and regulation, will safeguard and treat information obtained
pursuant to the Contractor·s disclosure as conÀdential where the information has been marked "conÀdential" or "proprietar\"
b\ the compan\. To the extent permitted b\ law and regulation, such information will not be released b\ the Government to
the public pursuant to a Freedom of Information Act request, 5 U.S.C. Section 552, without prior notiÀcation to the
Contractor. The Government ma\ transfer documents provided b\ the Contractor to an\ department or agenc\ within the
Executive Branch if the information relates to matters within the organi]ation·s jurisdiction.

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (iii)¬ If the violation relates to an order against a Governmentwide acquisition contract, a multi-agenc\ contract, a
multiple-award schedule contract such as the Federal Suppl\ Schedule, or an\ other procurement instrument intended for use
b\ multiple agencies, the Contractor shall notif\ the OIG of the ordering agenc\ and the IG of the agenc\ responsible for the
basic contract.

¬¬¬¬¬ (c)¬ Business ethics awareness and compliance program and internal control s\stem. This paragraph (c) does not appl\
if the Contractor has represented itself as a small business concern pursuant to the award of this contract or if this contract is
for the acquisition of a commercial item as deÀned at FAR 2.101. The Contractor shall establish the following within 90 da\s
after contract award, unless the Contracting OfÀcer establishes a longer time period:

¬¬¬¬¬¬¬¬¬¬ (1)¬ An ongoing business ethics awareness and compliance program.

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (i)¬ This program shall include reasonable steps to communicate periodicall\ and in a practical manner the
Contractor·s standards and procedures and other aspects of the Contractor·s business ethics awareness and compliance
program and internal control s\stem, b\ conducting effective training programs and otherwise disseminating information
appropriate to an individual·s respective roles and responsibilities.

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (ii)¬ The training conducted under this program shall be provided to the Contractor·s principals and emplo\ees,
and as appropriate, the Contractor·s agents and subcontractors.

¬¬¬¬¬¬¬¬¬¬ (2)¬ An internal control s\stem.

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (i)¬ The Contractor·s internal control s\stem shall³

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (A)¬ Establish standards and procedures to facilitate timel\ discover\ of improper conduct in connection with
Government contracts; and

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (B)¬ Ensure corrective measures are promptl\ instituted and carried out.

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (ii)¬ At a minimum, the Contractor·s internal control s\stem shall provide for the following:

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (A)¬ Assignment of responsibilit\ at a sufÀcientl\ high level and adequate resources to ensure effectiveness of
the business ethics awareness and compliance program and internal control s\stem.

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (B)¬ Reasonable efforts not to include an individual as a principal, whom due diligence would have exposed as
having engaged in conduct that is in conÁict with the Contractor·s code of business ethics and conduct.

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (C)¬ Periodic reviews of compan\ business practices, procedures, policies, and internal controls for compliance
with the Contractor·s code of business ethics and conduct and the special requirements of Government contracting, including-

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (1)¬ Monitoring and auditing to detect criminal conduct;
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¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (2)¬ Periodic evaluation of the effectiveness of the business ethics awareness and compliance program and
internal control s\stem, especiall\ if criminal conduct has been detected; and

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (3)¬ Periodic assessment of the risk of criminal conduct, with appropriate steps to design, implement, or
modif\ the business ethics awareness and compliance program and the internal control s\stem as necessar\ to reduce the risk
of criminal conduct identiÀed through this process.

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (D)¬ An internal reporting mechanism, such as a hotline, which allows for anon\mit\ or conÀdentialit\, b\
which emplo\ees ma\ report suspected instances of improper conduct, and instructions that encourage emplo\ees to make
such reports.

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (E)¬ Disciplinar\ action for improper conduct or for failing to take reasonable steps to prevent or detect
improper conduct.

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (F)¬ Timel\ disclosure, in writing, to the agenc\ OIG, with a cop\ to the Contracting OfÀcer, whenever, in
connection with the award, performance, or closeout of an\ Government contract performed b\ the Contractor or a
subcontract thereunder, the Contractor has credible evidence that a principal, emplo\ee, agent, or subcontractor of the
Contractor has committed a violation of Federal criminal law involving fraud, conÁict of interest, briber\, or gratuit\
violations found in Title 18 U.S.C. or a violation of the civil False Claims Act (31 U.S.C. 3729-3733).

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (1)¬ If a violation relates to more than one Government contract, the Contractor ma\ make the disclosure to
the agenc\ OIG and Contracting OfÀcer responsible for the largest dollar value contract impacted b\ the violation.

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (2)¬ If the violation relates to an order against a Governmentwide acquisition contract, a multi-agenc\
contract, a multiple-award schedule contract such as the Federal Suppl\ Schedule, or an\ other procurement instrument
intended for use b\ multiple agencies, the contractor shall notif\ the OIG of the ordering agenc\ and the IG of the agenc\
responsible for the basic contract, and the respective agencies· contracting ofÀcers.

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (3)¬ The disclosure requirement for an individual contract continues until at least 3 \ears after Ànal pa\ment
on the contract.

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (4)¬ The Government will safeguard such disclosures in accordance with paragraph (b)(3)(ii) of this clause.

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (G)¬ Full cooperation with an\ Government agencies responsible for audits, investigations, or corrective
actions.

¬¬¬¬¬ (d)¬ SXbcRQWUacWV. (1)¬ The Contractor shall include the substance of this clause, including this paragraph (d), in
subcontracts that exceed the threshold speciÀed in FAR 3.1004(a) on the date of subcontract award and a performance period
of more than 120 da\s.

¬¬¬¬¬¬¬¬¬¬ (2)¬ In altering this clause to identif\ the appropriate parties, all disclosures of violation of the civil False Claims Act
or of Federal criminal law shall be directed to the agenc\ OfÀce of the Inspector General, with a cop\ to the Contracting
OfÀcer.

(End of clause)

PaUenW WRSic: 52.203 [Reserved]
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9.407-2¬ CaXVeV foU VXVpenVion.
¬¬¬¬¬ (D)¬ TKH VXVSHQGLQJ RIÀFLDO PD\ VXVSHQG D FRQWUDFWRU VXVSHFWHG, XSRQ DGHTXDWH HYLGHQFH, RI-

¬¬¬¬¬¬¬¬¬¬ (1)¬ CRPPLVVLRQ RI IUDXG RU D FULPLQDO RIIHQVH LQ FRQQHFWLRQ ZLWK-

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (L)¬ OEWDLQLQJ;

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (LL)¬ AWWHPSWLQJ WR REWDLQ; RU

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (LLL)¬ PHUIRUPLQJ D SXEOLF FRQWUDFW RU VXEFRQWUDFW.

¬¬¬¬¬¬¬¬¬¬ (2)¬ 9LRODWLRQ RI FHGHUDO RU SWDWH DQWLWUXVW VWDWXWHV UHODWLQJ WR WKH VXEPLVVLRQ RI RIIHUV;

¬¬¬¬¬¬¬¬¬¬ (3)¬ CRPPLVVLRQ RI HPEH]]OHPHQW, WKHIW, IRUJHU\, EULEHU\, IDOVLÀFDWLRQ RU GHVWUXFWLRQ RI UHFRUGV, PDNLQJ IDOVH
VWDWHPHQWV, WD[ HYDVLRQ, YLRODWLQJ FHGHUDO FULPLQDO WD[ ODZV, RU UHFHLYLQJ VWROHQ SURSHUW\;

¬¬¬¬¬¬¬¬¬¬ (4)¬ 9LRODWLRQV RI 41 8.S.C. FKDSWHU 81, DUXJ-FUHH :RUNSODFH, DV LQGLFDWHG E\-

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (L)¬ FDLOXUH WR FRPSO\ ZLWK WKH UHTXLUHPHQWV RI WKH FODXVH DW 52.223-6, DUXJ-FUHH :RUNSODFH; RU

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (LL)¬ SXFK D QXPEHU RI FRQWUDFWRU HPSOR\HHV FRQYLFWHG RI YLRODWLRQV RI FULPLQDO GUXJ VWDWXWHV RFFXUULQJ LQ WKH
ZRUNSODFH DV WR LQGLFDWH WKDW WKH FRQWUDFWRU KDV IDLOHG WR PDNH D JRRG IDLWK HIIRUW WR SURYLGH D GUXJ-IUHH ZRUNSODFH (VHH
23.504);

¬¬¬¬¬¬¬¬¬¬ (5)¬ IQWHQWLRQDOO\ DIÀ[LQJ D ODEHO EHDULQJ D "MDGH LQ APHULFD" LQVFULSWLRQ (RU DQ\ LQVFULSWLRQ KDYLQJ WKH VDPH
PHDQLQJ) WR D SURGXFW VROG LQ RU VKLSSHG WR WKH 8QLWHG SWDWHV RU LWV RXWO\LQJ DUHDV, ZKHQ WKH SURGXFW ZDV QRW PDGH LQ WKH
8QLWHG SWDWHV RU LWV RXWO\LQJ DUHDV (VHH SHFWLRQ 202 RI WKH DHIHQVH PURGXFWLRQ AFW (PXEOLF LDZ102-558));

¬¬¬¬¬¬¬¬¬¬ (6)¬ CRPPLVVLRQ RI DQ XQIDLU WUDGH SUDFWLFH DV GHÀQHG LQ 9.403 (VHH VHFWLRQ 201 RI WKH DHIHQVH PURGXFWLRQ AFW
(PXE.L.102-558));

¬¬¬¬¬¬¬¬¬¬ (7)¬ DHOLQTXHQW FHGHUDO WD[HV LQ DQ DPRXQW WKDW H[FHHGV $10;000. SHH WKH FULWHULD DW 9.406-2(E)(1)(Y) IRU
GHWHUPLQDWLRQ RI ZKHQ WD[HV DUH GHOLQTXHQW;

¬¬¬¬¬¬¬¬¬¬ (8)¬ KQRZLQJ IDLOXUH E\ D SULQFLSDO, XQWLO 3 \HDUV DIWHU ÀQDO SD\PHQW RQ DQ\ GRYHUQPHQW FRQWUDFW DZDUGHG WR WKH
FRQWUDFWRU, WR WLPHO\ GLVFORVH WR WKH GRYHUQPHQW, LQ FRQQHFWLRQ ZLWK WKH DZDUG, SHUIRUPDQFH, RU FORVHRXW RI WKH FRQWUDFW RU D
VXEFRQWUDFW WKHUHXQGHU, FUHGLEOH HYLGHQFH RI-

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (L)¬ 9LRODWLRQ RI FHGHUDO FULPLQDO ODZ LQYROYLQJ IUDXG, FRQÁLFW RI LQWHUHVW, EULEHU\, RU JUDWXLW\ YLRODWLRQV IRXQG LQ
TLWOH 18 RI WKH 8QLWHG SWDWHV CRGH;

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (LL)¬ 9LRODWLRQ RI WKH FLYLO FDOVH CODLPV AFW (31 8.S.C. 3729-3733); RU

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (LLL)¬ SLJQLÀFDQW RYHUSD\PHQW(V) RQ WKH FRQWUDFW, RWKHU WKDQ RYHUSD\PHQWV UHVXOWLQJ IURP FRQWUDFW ÀQDQFLQJ
SD\PHQWV DV GHÀQHG LQ 32.001; RU

¬¬¬¬¬¬¬¬¬¬ (9)¬ CRPPLVVLRQ RI DQ\ RWKHU RIIHQVH LQGLFDWLQJ D ODFN RI EXVLQHVV LQWHJULW\ RU EXVLQHVV KRQHVW\ WKDW VHULRXVO\ DQG
GLUHFWO\ DIIHFWV WKH SUHVHQW UHVSRQVLELOLW\ RI D GRYHUQPHQW FRQWUDFWRU RU VXEFRQWUDFWRU.

¬¬¬¬¬ (E)¬ IQGLFWPHQW IRU DQ\ RI WKH FDXVHV LQ SDUDJUDSK (D) RI WKLV VHFWLRQ FRQVWLWXWHV DGHTXDWH HYLGHQFH IRU VXVSHQVLRQ.

¬¬¬¬¬ (F)¬ TKH VXVSHQGLQJ RIÀFLDO PD\ XSRQ DGHTXDWH HYLGHQFH DOVR VXVSHQG D FRQWUDFWRU IRU DQ\ RWKHU FDXVH RI VR VHULRXV RU
FRPSHOOLQJ D QDWXUH WKDW LW DIIHFWV WKH SUHVHQW UHVSRQVLELOLW\ RI D GRYHUQPHQW FRQWUDFWRU RU VXEFRQWUDFWRU.

PaUenW WRSic: 9.407 SXVSHQVLRQ.
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9.406-2¬ CaXVeV fRU debaUmenW.
The debarring ofÀcial ma\ debar-

¬¬¬¬¬ (a)¬ A contractor for a conviction of or civil judgment for-

¬¬¬¬¬¬¬¬¬¬ (1)¬ Commission of fraud or a criminal offense in connection with-

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (i)¬ Obtaining;

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (ii)¬ Attempting to obtain; or

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (iii)¬ Performing a public contract or subcontract.

¬¬¬¬¬¬¬¬¬¬ (2)¬ Violation of Federal or State antitrust statutes relating to the submission of offers;

¬¬¬¬¬¬¬¬¬¬ (3)¬ Commission of embe]]lement, theft, forger\, briber\, falsiÀcation or destruction of records, making false
statements, ta[ evasion, violating Federal criminal ta[ laws, or receiving stolen propert\;

¬¬¬¬¬¬¬¬¬¬ (4)¬ Intentionall\ afÀ[ing a label bearing a "Made in America" inscription (or an\ inscription having the same
meaning) to a product sold in or shipped to the United States or its outl\ing areas, when the product was not made in the
United States or its outl\ing areas (see Section 202 of the Defense Production Act (Public Law102-558)); or

¬¬¬¬¬¬¬¬¬¬ (5)¬ Commission of an\ other offense indicating a lack of business integrit\ or business honest\ that seriousl\ and
directl\ affects the present responsibilit\ of a Government contractor or subcontractor.

¬¬¬¬¬ (b)¬ (1)¬ A contractor, based upon a preponderance of the evidence, for an\ of the following-

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (i)¬ Violation of the terms of a Government contract or subcontract so serious as to justif\ debarment, such as-

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (A)¬ Willful failure to perform in accordance with the terms of one or more contracts; or

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (B)¬ A histor\ of failure to perform, or of unsatisfactor\ performance of, one or more contracts.

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (ii)¬ Violations of 41 U.S.C. chapter 81, Drug-Free Workplace, as indicated b\-

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (A)¬ Failure to compl\ with the requirements of the clause at 52.223-6, Drug-Free Workplace; or

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (B)¬ Such a number of contractor emplo\ees convicted of violations of criminal drug statutes occurring in the
workplace as to indicate that the contractor has failed to make a good faith effort to provide a drug-free workplace (see
23.504).

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (iii)¬ Intentionall\ afÀ[ing a label bearing a "Made in America" inscription (or an\ inscription having the same
meaning) to a product sold in or shipped to the United States or its outl\ing areas, when the product was not made in the
United States or its outl\ing areas (see Section 202 of the Defense Production Act (Public Law102-558)).

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (iv)¬ Commission of an unfair trade practice as deÀned in 9.403 (see Section 201 of the Defense Production Act
(Pub.L.102-558)).

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (v)¬ Delinquent Federal ta[es in an amount that e[ceeds $10;000.

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (A)¬ Federal ta[es are considered delinquent for purposes of this provision if both of the following criteria
appl\:

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (1)¬ The tax liability is Ànally determined. The liabilit\ is Ànall\ determined if it has been assessed. A
liabilit\ is not Ànall\ determined if there is a pending administrative or judicial challenge. In the case of a judicial challenge to
the liabilit\, the liabilit\ is not Ànall\ determined until all judicial appeal rights have been e[hausted.
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¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (2)¬ The taxpayer is delinquent in making payment. A ta[pa\er is delinquent if the ta[pa\er has failed to
pa\ the ta[ liabilit\ when full pa\ment was due and required. A ta[pa\er is not delinquent in cases where enforced collection
action is precluded.

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (B)¬ E[amples. (1)¬ The ta[pa\er has received a statutor\ notice of deÀcienc\, under I.R.C. �6212, which entitles
the ta[pa\er to seek Ta[ Court review of a proposed ta[ deÀcienc\. This is not a delinquent ta[ because it is not a Ànal ta[
liabilit\. Should the ta[pa\er seek Ta[ Court review, this will not be a Ànal ta[ liabilit\ until the ta[pa\er has e[ercised all
judicial appeal rights.

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (2)¬ The IRS has Àled a notice of Federal ta[ lien with respect to an assessed ta[ liabilit\, and the ta[pa\er
has been issued a notice under I.R.C. �6320 entitling the ta[pa\er to request a hearing with the IRS OfÀce of Appeals
contesting the lien Àling, and to further appeal to the Ta[ Court if the IRS determines to sustain the lien Àling. In the course of
the hearing, the ta[pa\er is entitled to contest the underl\ing ta[ liabilit\ because the ta[pa\er has had no prior opportunit\ to
contest the liabilit\. This is not a delinquent ta[ because it is not a Ànal ta[ liabilit\. Should the ta[pa\er seek ta[ court review,
this will not be a Ànal ta[ liabilit\ until the ta[pa\er has e[ercised all judicial appeal rights.

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (3)¬ The taxpayer has entered into an installment agreement pursuant to I.R.C. �6159. The ta[pa\er is
making timel\ pa\ments and is in full compliance with the agreement terms. The ta[pa\er is not delinquent because the
ta[pa\er is not currentl\ required to make full pa\ment.

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (4)¬ The taxpayer has Àled for bankruptcy protection. The ta[pa\er is not delinquent because enforced
collection action is sta\ed under 11 U.S.C. 362 (the Bankruptc\ Code).

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (vi)¬ Knowing failure b\ a principal, until 3 \ears after Ànal pa\ment on an\ Government contract awarded to the
contractor, to timel\ disclose to the Government, in connection with the award, performance, or closeout of the contract or a
subcontract thereunder, credible evidence of-

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (A)¬ Violation of Federal criminal law involving fraud, conÁict of interest, briber\, or gratuit\ violations found
in Title 18 of the United States Code;

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (B)¬ Violation of the civil False Claims Act (31 U.S.C. 3729-3733); or

¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬¬ (C)¬ SigniÀcant overpa\ment(s) on the contract, other than overpa\ments resulting from contract Ànancing
pa\ments as deÀned in 32.001.

¬¬¬¬¬¬¬¬¬¬ (2)¬ A contractor, based on a determination b\ the Secretar\ of Homeland Securit\ or the Attorne\ General of the
United States, that the contractor is not in compliance with Immigration and Nationalit\ Act emplo\ment provisions (see
E[ecutive Order12989, as amended b\ E[ecutive Order13286). Such determination is not reviewable in the debarment
proceedings.

¬¬¬¬¬ (c)¬ A contractor or subcontractor based on an\ other cause of so serious or compelling a nature that it affects the
present responsibilit\ of the contractor or subcontractor.

PaUenW WRSic: 9.406 Debarment.
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CiYil Action No. 15-cY-608 (TFH)
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA

UQLWHd SWaWHV H[ UHO. AdaPV Y. DHOO CRPSXW. CRUS.

Decided OcW 8, 2020

CiYil AcWion No. 15-cY-608 (TFH)

10-08-2020

UNITED STATES OF AMERICA e[ rel. PHILLIP M. ADAMS, PlainWiff/RelaWor, Y. DELL COMPUTER
CORPORATION, eW al., DefendanWV.

THOMAS F. HOGAN UniWed SWaWeV DiVWricW JXdge

MEMORANDUM OPINION
PlainWiff-RelaWor Phillip M. AdamV bringV WhiV TXL WaP laZVXiW on behalf of himVelf and Whe UniWed SWaWeV of
America againVW Dell CompXWer CorporaWion and fifWeen oWher Dell enWiWieV (collecWiYel\, Dell or DefendanWV).
Mr. AdamV allegeV WhaW Dell YiolaWed Whe FalVe ClaimV AcW (FCA), 31 U.S.C. � 3729, HW VHT., b\ knoZingl\
Velling hXndredV of millionV of dollarV of compXWer V\VWemV Wo Whe UniWed SWaWeV goYernmenW WhaW conWained
XndiVcloVed VecXriW\ YXlnerabiliWieV. Mr. AdamV labelV WhoVe YXlnerabiliWieV aV a "HardZare Trojan." The UniWed
SWaWeV declined Wo inWerYene in Whe liWigaWion and Dell moYed Wo diVmiVV for failXre Wo VWaWe a claim Xnder Federal
RXleV of CiYil ProcedXre 8(a), 9(b), and 12(b)(6). For Whe folloZing reaVonV, Whe CoXrW Zill granW DefendanWV'
moWion and diVmiVV Whe amended complainW.

I. BACKGROUND
Dell iV a "mXlWinaWional compan\ WhaW deliYerV ZorldZide innoYaWiYe Wechnolog\, bXVineVV VolXWionV and
VerYiceV." MoW. Wo DiVmiVV FirVW Am. Compl. (MoW.) [DkW. 59] aW 10.  *2  Mr. AdamV iV "an inWernaWionall\-
recogni]ed e[perW in compXWer hardZare and VofWZare V\VWemV" Zho "haV pXbliVhed nXmeroXV bookV and
arWicleV concerning operaWing V\VWemV and compXWer archiWecWXre and haV been aZarded nXmeroXV paWenWV and
paWenWV pending from Whe UniWed SWaWeV PaWenW and Trademark Office for inYenWionV and breakWhroXghV in Whe
compXWer area." Am. Compl. [DkW. 49] � 5(a). Mr. AdamV allegeV WhaW he condXcWed an "independenW
inYeVWigaWion" inWo Whe e[iVWence of HardZare TrojanV  in compXWer V\VWemV Vold b\ Dell Wo Whe UniWed SWaWeV
goYernmenW. IG. �� 5(b), 22. DXring hiV inYeVWigaWion, he allegedl\ creaWed "XniqXe meWhodV and WoolV" Wo
idenWif\ Whe HardZare TrojanV. IG. � 5(b). The HardZare Trojan iV a "c\berVecXriW\ hardZare YXlnerabiliW\
[WhaW] can be (1) e[ploiWed malicioXVl\ Wo den\ Whe GoYernmenW XVe of Whe AffecWed CompXWer S\VWemV baVed on
criWeria VelecWed b\ WhoVe e[ploiWing Whe YXlnerabiliW\; or (2) Wriggered XnZiWWingl\ b\ XVerV or VofWZare
deYeloperV ZiWh Whe Vame denial-of-XVe effecW." IG. � 9.

12

2

1 Page referenceV Wo DefendanWV' moWion Wo diVmiVV refer Wo Whe elecWronic caVe filing (ECF) page nXmber.

2 HardZare Trojan iV a Werm XVed and defined b\ Mr. AdamV. The CoXrW XVeV Whe Werm becaXVe iW reflecWV Whe langXage of

Whe Amended ComplainW.
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According Wo Mr. AdamV, Dell "direcWl\ or indirecWl\ preVenWed falVe claimV for pa\menW Wo Whe GoYernmenW for
Dell DefendanWV' AffecWed CompXWer S\VWemV . . . and made and XVed falVe recordV and VWaWemenWV in VXpporW of
Wheir falVe claimV for pa\menW." IG. � 7. Specificall\, Whe AffecWed CompXWer S\VWemV Vold b\ Dell inclXded
V\VWem conWrol chipV WhaW inclXded legac\ fXncWionV, Zhich Whe UniWed SWaWeV goYernmenW did noW ZanW or need
Whe V\VWem conWrol chip Wo conWain. IG. � 12. An e[ample of a legac\ V\VWem iV programing Wo recogni]e a flopp\
diVk driYe. EYen WhoXgh goYernmenW compXWerV no longer conWain or haYe Whe need Wo connecW Wo flopp\ diVk
driYeV, Whe V\VWem conWrol chip inclXdeV a legac\ flopp\ diVk conWroller. ThaW legac\ flopp\ diVk conWroller iV
acceVVible and fXncWional, bXW noW XVed b\ Whe AffecWed CompXWer *3  S\VWem becaXVe no flopp\ diVk iV preVenW.
Mr. AdamV conWendV WhaW WheVe XnXVed, bXW aYailable, fXncWionV permiW e[ploiWaWion of Whe AffecWed CompXWer
S\VWem. IG. � 15.

3

On April 22, 2015, Mr. AdamV filed hiV TXL WaP complainW againVW Dell. Compl. [DkW. 1]. The UniWed SWaWeV
declined Wo inWerYene on SepWember 23, 2015. NoWice of DeclinaWion [DkW. 5]. Mr. AdamV filed an amended
complainW on JXl\ 29, 2016. Am. Compl. [DkW. 49]. On SepWember 19, 2016, DefendanWV moYed Wo diVmiVV. SHH
MoW. Mr. AdamV oppoVed and DefendanWV replied. SHH Mem. of P. & A.'V in Opp'n Wo MoW. Wo DiVmiVV FirVW Am.
Compl. (Opp'n) [DkW. 62]; Repl\ Mem. of P. & A.'V in SXpp. of MoW. Wo DiVmiVV FirVW Am. Compl. (Repl\)
[DkW. 64]. On April 26, 2017, Whe CoXrW heard oral argXmenW on Whe moWion. Since Whe moWion hearing, each
parW\ haV filed a noWice of VXpplemenWal aXWhoriW\ Zhich prompWed an oppoViWion and repl\.  The moWion iV ripe
for reYieZ.

3

3 SHH NoWice of SXppl. AXWhoriW\ ReleYanW Wo Whe Dell DefV.' MoW. Wo DiVmiVV FirVW Am. Compl. [DkW. 65]; RelaWor'V

ReVponVe Wo Dell'V NoWice of SXppl. AXWhoriW\ and NoWice of AddiWional SXppl. AXWhoriW\ [DkW. 66]; The Dell DefV.'

ReVp. Wo RelaWor'V NoWice of AddiWional SXppl. AXWhoriW\ [DkW. 67]; RelaWor'V NoWice of SXppl. AXWhoriW\ [DkW. 69]; The

Dell DefV.' ReVp. Wo RelaWor'V JXne 22, 2020, NoWice of SXppl. AXWhoriW\ [DkW. 70]; RelaWor'V Repl\ Wo Whe Dell DefV.'

ReVp. Wo RelaWor'V JXne 22, 2020 NoWice of SXppl. AXWhoriW\ [DkW. 72].

II. LEGAL STANDARD
A. MRWLRQ WR DLVPLVV UQdHU RXOH 12(b)(6)

RXle 8 of Whe Federal RXleV of CiYil ProcedXre mandaWeV WhaW a complainW mXVW conWain "a VhorW and plain
VWaWemenW of Whe claim VhoZing WhaW Whe pleader iV enWiWled Wo relief." Fed. R. CiY. P. 8(a)(2). When a parW\
inYokeV RXle 12(b)(6) Wo challenge a complainW for failing Wo VWaWe a claim for relief pXrVXanW Wo RXle 8, Whe
CoXrW mXVW aVVeVV Whe complainW Wo deWermine ZheWher iW conWainV VXfficienW facWV WhaW, Zhen accepWed aV WrXe,
eYidence a claim WhaW iV "plaXVible on iWV face." BHOO AWOaQWLF CRUS. Y. TZRPbO\, 550 U.S. 544, 570 (2007);
aFFRUG AVKFURIW Y. ITbaO, 556 *4  U.S. 662, 679 (2009). "[T]he pleading VWandard RXle 8 annoXnceV doeV noW
reqXire 'deWailed facWXal allegaWionV,' bXW iW demandV more Whan an Xnadorned, Whe-defendanW-XnlaZfXll\-
harmed-me accXVaWion." ITbaO, 556 U.S. aW 678 (qXoWing TZRPbO\, 550 U.S. aW 555). "A pleading WhaW offerV
'labelV and conclXVionV' or 'a formXlaic reciWaWion of Whe elemenWV of a caXVe of acWion Zill noW do.'" IG. (qXoWing
TZRPbO\, 550 U.S. aW 555). "A claim haV facial plaXVibiliW\ Zhen Whe plainWiff pleadV facWXal conWenW WhaW alloZV
Whe coXrW Wo draZ Whe reaVonable inference WhaW Whe defendanW iV liable for Whe miVcondXcW alleged." IG. A coXrW
mXVW WreaW Whe complainW'V facWXal allegaWionV aV WrXe, "eYen if doXbWfXl in facW." TZRPbO\, 550 U.S. aW 555. BXW a
coXrW need noW accepW aV WrXe legal conclXVionV VeW forWh in a complainW. ITbaO, 556 U.S. aW 678. "In deWermining
ZheWher a complainW VWaWeV a claim, Whe coXrW ma\ conVider Whe facWV alleged in Whe complainW, docXmenWV
aWWached WhereWo or incorporaWed Wherein, and maWWerV of Zhich iW ma\ Wake jXdicial noWice." SWHZaUW Y. NaW'O
EGXF. AVV'Q, 471 F.3d 169, 173 (D.C. Cir. 2006).

4

B. MRWLRQ WR DLVPLVV XQdHU RXOH 9(b)

2
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The FCA iV an anWi-fraXd VWaWXWe, Vo WhiV CircXiW and eYer\ oWher circXiW Wo conVider Whe iVVXe haV held WhaW
complainWV broXghW Xnder Whe FCA mXVW compl\ ZiWh RXle 9(b)'V pleading reqXiremenWV. UQLWHG SWaWHV H[ UHO.
TRWWHQ Y. BRPbaUGLHU CRUS. (TRWWHQ I), 286 F.3d 542, 551-52 (D.C. Cir. 2002) (ciWing BO\-MaJHH Y. CaOLIRUQLa,
236 F.3d 1014, 1018 (9Wh Cir. 2001); UQLWHG SWaWHV H[ UHO. TKRPSVRQ Y. CROXPbLa/HCA HHaOWKFaUH CRUS., 125
F.3d 899, 903 (5Wh Cir. 1997); GROG Y. MRUULVRQ-KQXGVHQ CR., 68 F.3d 1475, 1476-77 (2d Cir. 1995)). RXle 9(b)
reqXireV WhaW "[i]n alleging fraXd or miVWake, a parW\ mXVW VWaWe ZiWh parWicXlariW\ Whe circXmVWanceV conVWiWXWing
fraXd or miVWake. Malice, inWenW, knoZledge, and oWher condiWionV of a perVon'V mind ma\ be alleged generall\."

The D.C. CircXiW haV e[plained WhaW "'Whe pleader mXVW VWaWe Whe Wime, place and conWenW of Whe falVe
miVrepreVenWaWionV, Whe facW miVrepreVenWed and ZhaW ZaV reWained or giYen Xp aV a *5  conVeqXence of Whe
fraXd.'" KRZaO Y. MCI CRPPF'QV CRUS., 16 F.3d 1271, 1278 (D.C. Cir. 1994) (qXoWing UQLWHG SWaWHV H[ UHO.
JRVHSK Y. CaQQRQ, 642 F.2d 1373, 1385 (D.C. Cir. 1981)); VHH aOVR UQLWHG SWaWHV H[ UHO. WLOOLaPV Y. MaUWLQ-
BaNHU ALUFUaIW CR., LWG., 389 F.3d 1251, 1256 (D.C. Cir. 2004); TRWWHQ I, 286 F.3d aW 552.

5

III. ANALYSIS 4

4 The CoXrW haV jXriVdicWion oYer WhiV caVe becaXVe iW ariVeV Xnder Whe laZV of Whe UniWed SWaWeV, Vpecificall\ Whe FalVe

ClaimV AcW, 31 U.S.C. � 3729 HW VHT, VHH 28 U.S.C. � 1331; and becaXVe Whe UniWed SWaWeV iV a plainWiff, VHH 28 U.S.C. �

1345. VenXe iV proper in WhiV DiVWricW CoXrW becaXVe Dell condXcWV bXVineVV in Whe DiVWricW and Whe goYernmenW agencieV

WhaW are alleged Wo haYe pXrchaVed, or proceVVed Whe pXrchaVe of, Whe AffecWed CompXWer S\VWemV are locaWed in Whe

DiVWricW. SHH 28 U.S.C. � 1391; 31 U.S.C. � 3732(a).

Mr. AdamV bringV WhiV FalVe ClaimV AcW caVe Xnder boWh a preVenWmenW and falVe VWaWemenW Wheor\. SHH Am.
Compl. �� 54-55. He allegeV boWh WhaW Dell preVenWed a falVe claim for pa\menW, 31 U.S.C. � 3729(a)(1)(A), and
WhaW Dell made a "falVe VWaWemenW," LG. � 3729(a)(1)(B). A claim broXghW Xnder � 3729(a)(1)(A) haV Whree
elemenWV: "(1) Whe defendanW VXbmiWWed a claim [for pa\menW] Wo Whe goYernmenW, (2) Whe claim ZaV falVe, and
(3) Whe defendanW kneZ Whe claim ZaV falVe." UQLWHG SWaWHV H[ UHO. FROOLaUG Y. CDW THFK. SHUYV., IQF., 722 F.
SXpp. 2d 20, 26 (D.D.C. 2010). A claim Xnder (a)(1)(B) reqXireV WhaW Whe defendanW "made a falVe VWaWHPHQW Wo
Whe goYernmenW, aV oppoVed Wo Whe VXbmiVVion of a falVe claim for pa\menW." PHQFKHQJ SL Y. LaRJaL RHVHaUFK
FRXQG., 71 F. SXpp. 3d 73, 87 (D.D.C. 2014) (emphaViV in original); VHH aOVR UQLWHG SWaWHV H[ UHO. TRWWHQ Y.
BRPbaUGLHU CRUS., 380 F.3d 488, 501 (D.C. Cir. 2004) (finding WhaW VXbVecWion (a)(1)(B) iV "deVigned Wo
preYenW WhoVe Zho make falVe recordV or VWaWemenWV Wo geW claimV paid or approYed from eVcaping liabiliW\
Volel\ on Whe groXnd WhaW Whe\ did noW WKHPVHOYHV preVenW a claim for pa\menW or approYal") (emphaViV in
original). *66

Mr. AdamV alVo allegeV WhaW Dell made oYerW and implied falVe cerWificaWionV. The D.C. CircXiW haV recogni]ed
an implied falVe cerWificaWion Wheor\ Zhich aWWacheV liabiliW\ if Whe relaWor demonVWraWeV WhaW Whe defendanW
"ZiWhheld informaWion aboXW iWV noncompliance ZiWh maWerial conWracWXal reqXiremenWV" deVpiWe haYing earlier
cerWified WhaW iW ZoXld compl\ ZiWh WhoVe reqXiremenWV. UQLWHG SWaWHV Y. SFL. ASSOLFaWLRQV IQW'O CRUS. (SAIC),
626 F.3d 1257, 1269 (D.C. Cir. 2010). To eVWabliVh implied falVe cerWificaWion a relaWor mXVW VhoZ "e[preVV
conWracWXal langXage Vpecificall\ linking compliance Wo eligibiliW\ for pa\menW," or allege WhaW "boWh parWieV Wo
Whe conWracW XnderVWood WhaW pa\menW ZaV condiWional on compliance ZiWh Whe reqXiremenW aW iVVXe." IG.
AddiWionall\, "compliance ZiWh Whe legal reqXiremenW in qXeVWion [mXVW be] maWerial Wo Whe goYernmenW'V
deciVion Wo pa\." IG. aW 1271.

A. FUaXdXOHQW IQdXcHPHQW/FaOVH SWaWHPHQW TKHRU\
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The Amended ComplainW inclXdeV a claim Xnder 31 U.S.C. � 3729(a)(1)(B), WhaW Dell made a falVe VWaWemenW
Zhich fraXdXlenWl\ indXced pa\menW b\ Whe\ goYernmenW. While Whe Amended ComplainW inclXdeV a liVW of
iWemV Mr. Dell allegeV Wo be "falVe claimV," VHH Am. Compl. � 24, none of Whe allegaWionV inclXde a VWaWemenW
made b\ an\ of Whe defendanWV. InVWead, Whe claimV liVWed are aboXW falVe cerWificaWionV, Zhich Zill be conVidered
Xnder � 3729(a)(1)(A). HaYing failed Wo allege a Vingle "VWaWemenW" made b\ an\ of Whe Dell DefendanWV, Mr.
Adam'V claim Xnder � 3729(a)(1)(B) Zill be diVmiVVed.

B. FaOVH CHUWLILcaWLRQ TKHRU\

Under a falVe cerWificaWion Wheor\, a relaWor mXVW allege WhaW (1) defendanW cerWified compliance ZiWh a parWicXlar
conWracWXal condiWion, (2) defendanW failed Wo compl\ ZiWh WhaW condiWion, (3) defendanW knoZingl\
miVrepreVenWed Whe noncompliance, and (4) compliance ZaV a condiWion "maWerial Wo Whe goYernmenW'V deciVion
Wo pa\." SAIC, 626 F.3d aW 1269-71; VHH aOVR UQLYHUVaO HHaOWK SHUYV., IQF., Y. UQLWHG SWaWHV H[ UHO. EVFRbaU, 136
S. CW. 1989, 2001 (2016) *7  ("[T]he implied cerWificaWion Wheor\ can be a baViV for liabiliW\, aW leaVW Zhere WZo
condiWionV are VaWiVfied: firVW, Whe claim doeV noW merel\ reqXeVW pa\menW, bXW alVo makeV Vpecific
repreVenWaWionV aboXW Whe goodV or VerYiceV proYided; and Vecond, Whe defendanW'V failXre Wo diVcloVe
noncompliance ZiWh maWerial VWaWXWor\, regXlaWor\, or conWracWXal reqXiremenWV makeV WhoVe repreVenWaWionV
miVleading half-WrXWhV."). NoW onl\ mXVW a relaWor compl\ ZiWh Whe general pleading reqXiremenWV of RXle 12(b)
(6), bXW "[i]W iV Zell eVWabliVhed WhaW RXle 9(b) reqXireV a relaWor Wo plea 'Whe Zho, ZhaW, Zhen, Zhere, and hoZ
ZiWh reVpecW Wo Whe circXmVWanceV of' a fraXdXlenW cerWificaWion." PHQFKHQJ SL, 71 F. SXpp. 3d aW 94 (qXoWing
UQLWHG SWaWHV H[ UHO. TUaQ Y. CRPSXW. SFLV. CRUS., 53 F. SXpp. 3d 104, 123 (D.D.C. 2014)).

7

1. FaOVH RU FUaXGXOHQW CHUWLILFaWLRQ

RelaWor allegeV WhaW Dell made Whe folloZing cerWificaWionV:

� The iWemV Vold Zere aV deVcribed in Whe conWracW, Am. Compl. � 24(a); 
 
� The iWemV Zere ZarranWed aV "free from defecWV," LG. � 24(b); 
 
� The iWemV Zere "merchanWable and fiW for XVe for Whe parWicXlar pXrpoVe deVcribed in Whe conWracW," LG. �
24(c); 
 
� The iWemV complied ZiWh Whe DeparWmenW of DefenVe CoXnWerfeiW PreYenWion regXlaWion, LG. � 24(d); 
 
� The iWemV conformed Wo Whe VWandardV of Whe Federal SWandardV Program, inclXding minimXm VecXriW\
reqXiremenWV, LG. � 24(e); 
 
� The iWemV "are fXll\ fXncWional and operaWe correcWl\ aV inWended," LG. � 24(g); 
 
� The iWemV inclXde inWernal componenWV "WhaW direcWl\ VXpporW Whe proYided plaWformV," LG. � 24(h); 
 
� The iWemV "VaWiVfacWoril\ perform Whe fXncWion for Zhich [Whe\ are] inWended," LG. � 24(i); and 
 
� The iWemV "conform Wo Whe Dell DefendanWV' Wechnical repreVenWaWionV concerning performance, WoWal
V\VWem performance and configXraWion, ph\Vical, deVign and/or fXncWional characWeriVWicV and
capabiliWieV," LG. � 24(l). 
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*8  According Wo Mr. AdamV, Whe e[iVWence of Whe HardZare Trojan rendered each of Whe aboYe-liVWed
cerWificaWionV falVe.

8

AVVXming, aV Whe CoXrW mXVW on a moWion Wo diVmiVV, WhaW Mr. AdamV' allegaWionV WhaW Whe AffecWed CompXWer
S\VWemV conWain Whe HardZare Trojan are WrXe, Dell argXeV WhaW Mr. AdamV haV neYerWheleVV failed Wo allege WhaW
Whe cerWificaWionV Zere falVe becaXVe he doeV noW allege hoZ Whe e[iVWence of Whe HardZare Trojan negaWeV an\
of Whe aboYe cerWificaWionV.

Mr. AdamV liVWV nXmeroXV allegedl\ falVe cerWificaWionV, inclXding WhaW Dell gaYe prodXcW ZarranWieV Wo Whe
effecW WhaW Whe compXWer V\VWemV Zere free from defecW. Am. Compl. � 24(b). AlWhoXgh Whe parWieV qXibble oYer
ZheWher Dell ZaV reqXired Wo cerWif\ WhaW Whe AffecWed CompXWer S\VWemV Zere ZiWhoXW defecW and, Wherefore,
WhaW Whe proYiVion of Whe S\VWemV Wo Whe goYernmenW and reqXeVW for pa\menW Xnder Whe conWracWV ZaV a falVe
VWaWemenW or falVe cerWificaWion, aW WhiV VWage Whe CoXrW mXVW accepW Whe Zell-plead allegaWionV from PlainWiff-
RelaWor aV WrXe. Mr. AdamV haV alleged WhaW Dell ZaV reqXired Wo proYide defecW-free prodXcWV and haV alleged
WhaW a defecW²Whe HardZare Trojan²iV preVenW in Whe AffecWed CompXWer S\VWemV. IG. �� 9, 24(b). Therefore,
accepWing Whe Zell-plead allegaWionV in Whe Amended ComplainW, Mr. AdamV haV plaXVibl\ alleged a falVe
cerWificaWion Xnder RXle 12(b)(6).

Federal RXle of CiYil ProcedXre 9(b) reqXireV Mr. AdamV Wo alVo allege "Whe Wime, place and conWenW of Whe falVe
miVrepreVenWaWionV [and] Whe facW miVrepreVenWed." JRVHSK, 642 F.2d aW 1385. Mr. AdamV allegeV WhaW an\ of Whe
conWracWV beWZeen Whe Dell enWiWieV and UniWed SWaWeV goYernmenW agencieV liVWed in E[hibiW D Wo Whe Amended
ComplainW Zhich inYolYed Whe pXrchaVe of an\ of Whe AffecWed CompXWer S\VWemV liVWed in E[hibiWV A and B Wo
Whe Amended ComplainW conWained Whe falVe cerWificaWionV and reVXlWed in pa\menW of a falVe claim b\ Whe
UniWed SWaWeV. SHH E[V. A, B, and D, Am. Compl. [DkW. 49-1]. Dell argXeV WhaW Whe liVW of conWracWV iV noW *9

VXfficienW Xnder RXle 9(b) Wo proYide DefendanWV ZiWh Whe abiliW\ Wo adeqXaWel\ challenge Whe amended
complainW. "The DiVWricW of ColXmbia CircXiW haV made clear WhaW alWhoXgh RXle 9(b) reqXireV Whe relaWor Wo
'VWaWe ZiWh parWicXlariW\ Whe circXmVWanceV conVWiWXWing fraXd,' [relaWor] iV noW reqXired 'Wo plead repreVenWaWiYe
VampleV of claimV acWXall\ VXbmiWWed Wo Whe goYernmenW.'" UQLWHG SWaWHV H[ UHO. GURaW Y. BRVWRQ HHaUW
DLaJQRVWLFV CRUS., 255 F. SXpp. 3d 13, 22 (D.D.C. 2017) (qXoWing UQLWHG SWaWHV H[ UHO. HHaWK Y. AT&T, IQF.,
791 F.3d 112, 123, 126 (D.C. Cir. 2015)). Therefore, Mr. AdamV' idenWificaWion of Whe conWracWV, releYanW Dell
enWiW\ Zho enWered inWo Whe conWracW, and Vpecific compXWer V\VWemV WhaW conWain Whe HardZare Trojan iV
VXfficienW Wo meeW Whe parWicXlari]ed reqXiremenWV of RXle 9(b) and Wo permiW DefendanWV Wo defend againVW Whe
claim.

9

2. MaWHULaOLW\

FCA plainWiffV mXVW "plead[] facWV Wo VXpporW allegaWionV of maWerialiW\." UQLYHUVaO HHaOWK SHUYV., 136 S. CW. aW
2004 n.6 (rejecWing "aVVerWion WhaW maWerialiW\ iV Woo facW inWenViYe for coXrWV Wo diVmiVV FalVe ClaimV AcW caVeV
on a moWion Wo diVmiVV or aW VXmmar\ jXdgmenW"). Under Whe VWaWXWe, "maWerial" iV defined aV "haYing a naWXral
Wendenc\ Wo inflXence, or be capable of inflXencing, Whe pa\menW or receipW of mone\ or properW\." 31 U.S.C. �
3729(b)(4). The SXpreme CoXrW haV recenWl\ e[plained WhaW

5
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*10

UQLYHUVaO HHaOWK SHUYV., 136 S. CW. aW 2003-04 (inWernal qXoWaWion markV and ciWaWionV omiWWed).

maWerialiW\ lookV Wo Whe effecW on Whe likel\ or acWXal behaYior of Whe recipienW of Whe alleged
miVrepreVenWaWion. In WorW laZ, for inVWance, a maWWer iV maWerial in onl\ WZo circXmVWanceV: (1) if a
reaVonable man ZoXld aWWach imporWance Wo in deWermining hiV choice of acWion in Whe WranVacWion; or (2)
if Whe defendanW kneZ or had reaVon Wo knoZ WhaW Whe recipienW of Whe repreVenWaWion aWWacheV imporWance
Wo Whe Vpecific maWWer in deWermining hiV choice of acWion, eYen WhoXgh a reaVonable perVon ZoXld noW. . .
. 
 
The maWerialiW\ VWandard iV demanding. The FalVe ClaimV AcW iV noW an all-pXrpoVe anWifraXd VWaWXWe, or a
Yehicle for pXniVhing garden-YarieW\ breacheV of conWracW or regXlaWor\ YiolaWionV. A miVrepreVenWaWion
cannoW be deemed maWerial merel\ becaXVe Whe 

10

GoYernmenW deVignaWeV compliance ZiWh a parWicXlar VWaWXWor\, regXlaWor\, or conWracWXal reqXiremenW aV
a condiWion of pa\menW. Nor iV iW VXfficienW for a finding of maWerialiW\ WhaW Whe GoYernmenW ZoXld haYe
Whe opWion Wo decline Wo pa\ if iW kneZ of Whe defendanW'V noncompliance. . . . 
 
In VXm, Zhen eYalXaWing maWerialiW\ Xnder Whe FalVe ClaimV AcW, Whe GoYernmenW'V deciVion Wo e[preVVl\
idenWif\ a proYiVion aV a condiWion of pa\menW iV releYanW, bXW noW aXWomaWicall\ diVpoViWiYe. LikeZiVe,
proof of maWerialiW\ can inclXde, bXW iV noW neceVVaril\ limiWed Wo, eYidence WhaW Whe defendanW knoZV
WhaW Whe GoYernmenW conViVWenWl\ refXVeV Wo pa\ claimV in Whe mine rXn of caVeV baVed on
noncompliance ZiWh Whe parWicXlar VWaWXWor\, regXlaWor\, or conWracWXal reqXiremenW. ConYerVel\, if Whe
GoYernmenW pa\V a parWicXlar claim in fXll deVpiWe iWV acWXal knoZledge WhaW cerWain reqXiremenWV Zere
YiolaWed, WhaW iV Yer\ VWrong eYidence WhaW WhoVe reqXiremenWV are noW maWerial. Or, if Whe GoYernmenW
regXlarl\ pa\V a parWicXlar W\pe of claim in fXll deVpiWe acWXal knoZledge WhaW cerWain reqXiremenWV Zere
YiolaWed, and haV Vignaled no change in poViWion, WhaW iV VWrong eYidence WhaW Whe reqXiremenWV are noW
maWerial. 

Mr. AdamV allegeV WhaW Whe e[iVWence of Whe HardZare Trojan iV maWerial becaXVe Whe goYernmenW agencieV Zho
acqXired Whe AffecWed CompXWer S\VWemV "operaWe Xnder a mandaWe Wo aVVXre Whe VecXriW\ of Wheir and Wheir
conWracWorV' informaWion Wechnolog\ V\VWemV," Am. Compl. � 40, and agencieV mXVW compl\ ZiWh a YarieW\ of
Wechnolog\ policieV, VHH LG. �� 40-43. Therefore, becaXVe Whe W\pe of YXlnerabiliW\ inWrodXced b\ Whe HardZare
Trojan creaWeV a VerioXV riVk, Whe agencieV Zho acqXired Whe AffecWed CompXWer S\VWemV ZoXld noW haYe done
Vo if Whe\ Zere aZare of Whe e[iVWence of Whe HardZare Trojan. Taking aV giYen WhaW goYernmenW agencieV are
concerned ZiWh Whe VecXriW\ of Whe compXWer V\VWemV Whe\ pXrchaVe and WhaW Whe\ mXVW compl\ ZiWh YarioXV
Wechnolog\ policieV, Dell argXeV WhaW Whe mere e[iVWence of a criWeria WhaW Whe V\VWemV be VecXre doeV noW
eVWabliVh WhaW Whe reqXiremenW ZaV maWerial.

Mr. AdamV allegeV WhaW federal agencieV mXVW enVXre WhaW Wheir Wechnolog\ acqXiViWionV compl\ ZiWh VecXriW\
reqXiremenWV, LG. � 40, and agencieV mXVW "correcW deficiencieV and redXce *11  or eliminaWe YXlnerabiliWieV," LG.
� 42. Mr. AdamV When conclXdeV WhaW becaXVe agencieV haYe WheVe direcWiYeV compliance iV maWerial Wo Whe
pXrchaVe of compXWer V\VWemV.

11

While iW iV cerWainl\ poVVible WhaW had Whe agencieV been aZare of Whe e[iVWence of Whe HardZare Trojan Whe\
ZoXld haYe decided noW Wo pXrchaVe Whe Dell compXWer V\VWemV, an enWiWlemenW Wo refXVe Whe prodXcW baVed on a
YiolaWion of a conWracWXal reqXiremenW iV noW alZa\V maWerial. UQLYHUVaO HHaOWK SHUYV., 136 S. CW. aW 2004.
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31 U.S.C. � 3729(b)(1). "SWricW enforcemenW of Whe FCA'V VcienWer reqXiremenW Zill alVo help Wo enVXre WhaW
ordinar\ breacheV of conWracW are noW conYerWed inWo FCA liabiliW\." SAIC, 626 F.3d aW 1271. To eVWabliVh
knoZledge Xnder an implied cerWificaWion Wheor\, a relaWor mXVW allege boWh "WhaW Whe defendanW knoZV (1) WhaW iW
YiolaWed a conWracWXal obligaWion, and (2) WhaW iWV compliance ZiWh WhaW obligaWion ZaV maWerial Wo Whe
goYernmenW'V deciVion Wo pa\." IG. AddiWionall\, a relaWor ma\ noW XVe "collecWiYe knoZledge" of a mXlWiple
indiYidXalV ZiWhin a compan\ Wo impXWe knoZledge on Whe compan\ aV a Zhole. IG. aW 1274 ("[U]nder Whe FCA,
'collecWiYe knoZledge' proYideV an inappropriaWe baViV for proof of VcienWer becaXVe iW effecWiYel\ impoVeV
labiliW\, compleWe ZiWh Wreble damageV and VXbVWanWial ciYil penalWieV, for a W\pe of looVe conVWrXcWiYe
knoZledge WhaW iV inconViVWenW ZiWh Whe AcW'V langXage, VWrXcWXre, and pXrpoVe."). "On Whe oWher hand, 'acWXal
knoZledge poVVeVVed b\ indiYidXal compan\ emplo\eeV' or a conclXVion WhaW 'Whe compan\ acWed reckleVVl\'
baVed on 'Whe acWionV of emplo\eeV or [Whe compan\'V] V\VWemV and VWrXcWXre' ZoXld be VXfficienW." UQLWHG
SWaWHV Y. D\QCRUS IQW'O, LLC, 253 F. SXpp. 3d 89, 103 (D.D.C. 2017) (qXoWing SAIC, 626 F.3d aW 1276). *13

AddiWionall\, Mr. AdamV doeV noW allege WhaW Dell ZaV reqXired Wo compl\ ZiWh an\ of Whe federal Wechnolog\
policieV or WhaW Whe conWracWV Vpecified VXch compliance. He merel\ argXeV WhaW becaXVe agencieV are e[pecWed Wo
compl\ ZiWh VecXriW\ policieV, WhaW VXch a reqXiremenW ZoXld haYe been paVVed along Wo Dell. HoZeYer, eYen if
WhoVe reqXiremenWV Zere paVVed along Wo Dell, Whe Wechnolog\ policieV referenced b\ Mr. AdamV do noW reqXire
defecW-free prodXcWV, merel\ WhaW Whe agencieV limiW Whe YXlnerabiliWieV and aWWempW Wo remed\ Whem if locaWed.
Dell coXld compl\ ZiWh Whe policieV b\ proYiding a compXWer V\VWem ZiWh limiWed YXlnerabiliWieV and proYiding
Whe neceVVar\ aVViVWance Wo eliminaWe or redXce YXlnerabiliWieV aV Whe\ appear. Therefore, Whe e[iVWence of a
Vingle YXlnerabiliW\, namel\ Whe HardZare Trojan idenWified b\ Mr. AdamV, ZoXld noW neceVVaril\ be maWerial Wo
Whe agencieV' accepWance of Whe compXWer V\VWemV and pa\menW Xnder Whe conWracWV. The allegaWionV in Whe
Amended ComplainW are inVXfficienW Wo meeW Whe "demanding" VWandard of demonVWraWing maWerialiW\. IG. aW
2003.  *12512

5 Dell'V argXmenW WhaW Whe conWinXed pXrchaVe of compXWer V\VWemV b\ goYernmenW agencieV eYen afWer Mr. AdamV

diVcloVed Whe e[iVWence of Whe HardZare Trojan Wo Whe UniWed SWaWeV AWWorne\V Office for Whe EaVWern DiVWricW of Te[aV

and oWher DeparWmenW of JXVWice perVonnel fXrWher VXpporWV Whe CoXrW'V finding WhaW Mr. AdamV haV failed Wo allege

maWerialiW\. While Whe CoXrW cannoW and doeV noW aWWribXWe knoZledge b\ one agenc\ Wo all Whe agencieV WhaW pXrchaVed

compXWer V\VWemV from Dell, Whe knoZledge iV aW leaVW Vome eYidence WhaW Whe e[iVWence of Whe HardZare Trojan ZaV

noW maWerial.

3. KQRZLQJ CRQGXFW

Mr. AdamV' Amended ComplainW alVo falWerV in iWV allegaWionV of knoZledge. The FCA reqXireV WhaW a falVe
claim iV made knoZingl\ and defineV "knoZing" and "knoZingl\" Wo mean WhaW

(A). . . a perVon, ZiWh reVpecW Wo informaWion - 
 
(i) haV acWXal knoZledge of Whe informaWion; 
 
(ii) acWV in deliberaWe ignorance of Whe WrXWh or falViW\ of Whe informaWion; or 
 
(iii) acWV in reckleVV diVregard of Whe WrXWh or falViW\ of Whe informaWion. 

13

Mr. AdamV' allegaWionV WhaW he ZaV XniqXel\ qXalified and VingXlarl\ able Wo idenWif\ Whe HardZare Trojan
direcWl\ conflicWV ZiWh hiV allegaWionV WhaW Dell kneZ or VhoXld haYe knoZn WhaW Whe AffecWed CompXWer
S\VWemV conWained Whe HardZare Trojan. Mr. AdamV allegeV WhaW Dell'V "inWimaWe familiar[iW\] ZiWh Whe S\VWem

7
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ConWrol ChipV" and acWionV Waken Wo configXre Whe AffecWed CompXWer S\VWemV ZoXld haYe made Dell aZare of
Whe HardZare Trojan. Am. Compl. � 44. HoZeYer, he allegeV WhaW hiV idenWificaWion of Whe HardZare Trojan ZaV
"gained in VXbVWanWial parW WhroXgh hiV independenW inYeVWigaWion and deYelopmenW of XniqXe meWhodV and
WoolV." IG. � 5(b). AddiWionall\, in hiV oppoViWion, Mr. AdamV e[plainV WhaW "[i]W iV difficXlW Wo deWecW and correcW
hardZare TrojanV," and "againVW all oddV" he ZaV able "WhroXgh hiV oZn WeVWing, in hiV oZn laZ, on hiV oZn
iniWiaWiYe" Wo idenWif\ Whe HardZare Trojan. Opp'n aW 5. Mr. AdamV doeV noW e[plain Zh\, if iW ZaV "againVW all
oddV" and WhroXgh "XniqXe meWhodV and WoolV" WhaW he deWecWed Whe HardZare Trojan, Dell emplo\eeV mXVW
haYe had knoZledge of Whe YXlnerabiliW\ or acWed in reckleVV diVregard for Whe WrXWh. The conflicWing naWXre of
Mr. AdamV' allegaWionV and Wheir conclXVor\ naWXre preYenWV him from VWaWing a plaXVible claim of knoZledge.

AddiWionall\, eYen if Whe CoXrW accepWV Mr. AdamV' conclXVion WhaW Dell emplo\eeV Zho Zere inYolYed in Whe
booW and BIOS inWeracWionV kneZ WhaW Whe compXWer V\VWemV conWained XndocXmenWed programmable fXncWionV,
Mr. AdamV haV noW alleged WhaW WheVe emplo\eeV had reaVon Wo belieYe Whe e[iVWence of WhoVe fXncWionV YiolaWed
a maWerial proYiVion in Whe agreemenW ZiWh Whe goYernmenW agencieV. Mr. AdamV merel\ aVVXmeV WhaW facW, VHH
Am. Compl. � 44(a)(10) ("In VhorW Vome of Dell DefendanWV' emplo\eeV and conWracWorV Zho knoZ aboXW Whe
HardZare TrojanV Zere alVo aZare of Whe falVe e[preVV and implied cerWificaWionV b\ Dell DefendanWV Wo Whe
GoYernmenW."); and Whe CoXrW need noW accepW conclXVor\ allegaWionV in Whe *14  Amended ComplainW.
Therefore, Mr. AdamV haV failed Wo allege WhaW Dell had knoZledge of Whe falVe claim. , 

14
6 7

6 Mr. AdamV' allegaWionV of deliberaWe ignorance or reckleVV indifference fair no beWWer. HiV allegaWionV WhaW Dell

deliberaWel\ VWrXcWXred iWV organi]aWion Wo VeparaWe indiYidXalV ZiWh Wechnical knoZledge from WhoVe inYolYed in

negoWiaWing and fXlfilling goYernmenW ValeV conWracWV and, Wherefore, Wo preYenW Whe knoZledge of Wechnical errorV from

Vpilling onWo Whe ValeV force are implaXVible. CorporaWe VeparaWion of Wechnical and ValeV Vafe iV boWh common and

e[pecWed.

7 BecaXVe Whe CoXrW findV WhaW Mr. AdamV failV Wo VaWiVf\ Whe leVV VWringenW pleading reqXiremenW of RXle 12(b)(6), iW need

noW addreVV DefendanWV' oWher argXmenWV WhaW Mr. AdamV fell VhorW of Whe more VWringenW RXle 9(b) pleading

reqXiremenWV or WhaW hiV claim iV prohibiWed b\ Whe pXblic diVcloVXre bar. --------

C. RHTXHVW IRU LHaYH WR APHQd WKH CRPSOaLQW

In hiV oppoViWionV Wo DefendanWV' moWion Wo diVmiVV, Mr. AdamV reqXeVWV leaYe Wo amend hiV complainW "[i]n Whe
eYenW Whe CoXrW findV an\ faXlW ZiWh Whe FirVW Amended ComplainW and granWV Whe moWion Wo diVmiVV in Zhile or
in parW." Opp'n aW 40. AV Whe D.C. CircXiW haV made clear, "a reqXeVW for leaYe [Wo amend Whe complainW] mXVW be
VXbmiWWed in Whe form of a ZriWWen moWion." BHOL]aQ Y. HHUVKRQ, 434 F.3d 579, 582 (D.C. Cir. 2006); VHH aOVR
WLOOLaPV, 389 F.3d aW 1259 ("[A] bare reqXeVW in an oppoViWion Wo a moWion Wo diVmiVV²ZiWhoXW an\ indicaWion
of Whe parWicXlar groXndV on Zhich amendmenW iV VoXghW²doeV noW conVWiWXWe a moWion ZiWhin Whe
conWemplaWion of RXle 15(a)."). FXrWhermore, Local CiYil RXle 15.1 proYideV each "moWion for leaYe . . . Vhall
be accompanied b\ an original of Whe propoVed pleading aV amended." Mr. AdamV' reqXeVW iV noW a proper
moWion for leaYe Wo amend hiV complainW Xnder RXle 15(a) of Whe Federal RXleV of CiYil ProcedXre or Local
CiYil RXle 15.1. HiV reqXeVW for leaYe Wo amend iV Wherefore improper and Zill be denied. *1515

IV. CONCLUSION
For Whe foregoing reaVonV, DefendanW'V moWion Wo diVmiVV Zill be granWed and Whe Amended ComplainW Zill be
diVmiVVed. A memoriali]ing Order accompanieV WhiV MemorandXm Opinion. DaWe: OcWober 8, 2020

/V/ 

THOMAS F. HOGAN 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 
 

CASE NO. 17-20301-CIV-LENARD/GOODMAN 
 
UNITED STATES SECURITIES  
AND EXCHANGE COMMISSION, 
 

 
Plaintiff,  

 
v. 
 
MATHIAS FRANCISCO SANDOVAL 
HERRERA, et al.,  
 

Defendants. 
____________________________ ______ / 
 

ORDER ON DEFENDANTS’ MOTION TO  
COMPEL PRODUCTION FROM NON-PARTY LAW FIRM 

 
Very few decisions are consequence-free events. The discovery dispute at issue 

here is no exception to this practical truism. 

This Order concerns the legal consequences, if any, which arise when a major 

law firm conducting an internal corporate investigation into its client’s financial and 

business activities produces what the parties here call “oral downloads” of witness 

interview notes and memoranda to the regulatory agency investigating its client. To be 

more specific, the primary issue addressed here (but there are other issues, as well) is 

whether that law firm waived work product protection when it voluntarily gave the 

Securities and Exchange Commission oral summaries of the work product notes and 

Case 1:17-cv-20301-JAL   Document 71   Entered on FLSD Docket 12/05/2017   Page 1 of 21

67



2 
 

memoranda its attorneys prepared about interviews of its client’s executives and 

employees. The memoranda and notes summarize the relevant portions of the witness 

interviews (or at least what the attorney participating in the interview deemed to be 

relevant enough to include in these materials). 

Because there is little or no substantive distinction for waiver purposes between 

the actual physical delivery of the work product notes and memoranda and reading or 

orally summarizing the same written material’s meaningful substance to one’s legal 

adversary, the Undersigned concludes that the Morgan Lewis & Bockius LLP law firm 

(“ML”) waived work product protection and must provide to Defendants the interview 

notes and memoranda that were orally downloaded. To that extent, the Undersigned 

grants Defendants’ motion to compel against ML. [ECF No. 52]. The waiver, however, is 

limited to only the witnesses whose interview notes and memoranda were orally 

provided, which is far less than all the witnesses ML interviewed.  

In addition, the Undersigned rejects Defendants’ additional argument that ML 

should produce to them all the witness-interview notes and memoranda on the ground 

that ML also provided all witness-interview notes and memoranda to its client’s 

auditor, Deloitte & Touche (“Deloitte”). The Undersigned finds persuasive those cases 

holding that disclosure of work product information to an auditor does not generate a 

waiver.  

Unlike the SEC, Deloitte is not the adversary of ML’s client, General Cable Corp. 
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(“GCC”), the publicly-traded company being investigated. As such, the Undersigned is 

not persuaded by Defendants’ argument that the accounting firm is actually an 

adversary (based on the theory that Deloitte was worried that the SEC was also 

investigating its auditing services, and therefore had motive to suggest that GCC did 

not timely and fully provide accurate information for the financial statements that 

needed to be restated and which led to a hefty fine against GCC by the SEC). So the 

Undersigned denies that portion of the motion to compel. 

Finally, the Undersigned also rejects the defense argument that additional work 

product material should be provided because Defendants have a substantial need for it. 

Under the present circumstances, that is an inadequate ground to compel production of 

additional work-product information, especially attorney work-product memoranda. 

The Undersigned therefore denies that portion of the motion to compel as well. 

I. Procedural and Factual Background 

 The SEC filed its lawsuit against Mathias Francisco Sandoval Herrera, Maria D. 

Cidre, and another defendant who entered into a consent judgment with the SEC 

shortly after the lawsuit was filed. [ECF Nos. 1; 24]. Herrera was the CEO and Cidre was 

the CFO of GCC’s Latin American operation. The Complaint is based on allegations that 

Herrera and Cidre concealed the manipulation of accounting systems at the Brazilian 

operations of GCC, a global manufacturer of wire and cable products. The lawsuit 

alleges that Defendants hid from GCC’s executive management material inventory 
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accounting errors at GCC’s Brazilian subsidiary, including the overstatement of 

inventory. 

 According to the SEC’s Complaint, this improper accounting of inventory caused 

GCC to overstate inventory and net income by millions of dollars and required the 

restatement of financial statements. The lawsuit alleges that this misconduct generated 

myriad violations of the federal securities laws. 

 The parties filed a joint written notice, consenting to the Undersigned’s final 

handling of discovery disputes. [ECF No. 37]. Based on that, United States District 

Judge Joan A. Lenard referred to the Undersigned all discovery motions. [ECF No. 41]. 

The referral directed the parties to designate a discovery motion as a “Consent Motion.” 

[ECF No. 41]. 

 Defendants filed their motion to compel against ML, who filed an opposition 

response, and then Defendants filed a reply. [ECF Nos. 52; 59; 61]. The motion, the 

response, and the reply all failed to designate the motion as a “Consent Motion.” 

Nevertheless, since it concerns discovery, the motion is surely a consent motion, which 

means that any challenge to this discovery Order would be to the Eleventh Circuit 

Court of Appeals (not the District Court). See 28 U.S.C. § 636(c)(3); Fed. R. Civ. P. 73(c). 

The motion is fully briefed1 and is ripe for a ruling. 

                                                 
1   Defendants also filed a privileged e-mail string, but the parties later filed a joint 
notice asking the Court to not consider the attachment (which had been filed under 
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  The origins of the specific discovery dispute date back to late 2012, when GCC 

retained ML to provide legal advice concerning accounting errors at the Brazilian 

subsidiary. ML conducted an internal investigation, which included interviewing 

dozens of GCC personnel. ML attorneys then prepared notes and memoranda about 

those interviews. According to Defendants, “many” of the witnesses were interviewed 

“live” in Brazil. [ECF No. 52, p .2]. 

 After ML disclosed in November 2012 to the SEC that it was conducting an 

investigation of GCC’s accounting errors, the SEC began its own investigation of the 

company. In doing so, it issued several requests to GCC. In response, GCC produced 

documents, including e-mail communications to and from Defendants and the persons 

who ML interviewed.  

 The SEC also asked for the investigative findings, and ML provided the SEC with 

information about its findings, including a presentation prepared for the SEC and 

information about specific witness interviews, which were provided orally. An April 15, 

2013 PowerPoint presentation that ML made to the SEC contained, among other things, 

an events timeline, the names of witnesses whom ML had already interviewed, a 

breakdown of the transactions deemed to be at the heart of the accounting discrepancy, 

and the results of its investigation. This 28-page PowerPoint presentation is now in the 

                                                                                                                                                             

seal) because ML had inadvertently produced it to the SEC. [ECF Nos. 61-1; 70]. The 
Undersigned will therefore not consider that exhibit.  
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public record of this lawsuit, as Defendants filed it as an exhibit to their motion. [ECF 

No. 52-3]. The cover page of the ML-produced PowerPoint says “FOIA Confidential 

Treatment Request,” however. [ECF No. 52-3, p. 1]. 

 On October 29, 2013, ML attorneys met with SEC staff and provided oral 

downloads of 12 witness interviews. 

 In addition, during the investigation, Deloitte asked for information from ML 

about its investigative steps and findings, including information obtained through ML-

conducted witness interviews. ML provided Deloitte with the information and says that 

it did so because it believed “Deloitte would keep it confidential, consistent with 

Deloitte’s professional obligations to its client [GCC].” [ECF No. 59, p. 3]. Although ML 

provided the SEC with oral downloads of only 12 witness interviews, it provided 

Deloitte with information about all the interviews notes and memoranda. It appears as 

though this was accomplished through the reading (by an ML attorney) of memoranda 

and interview notes to Deloitte and generalized “access” to review interview notes 

selected by Deloitte’s investigative team. [ECF No. 59, p. 8].  

 The SEC’s investigation ultimately led to a Cease and Desist Order entered 

against GCC in December 2016, which required the payment of a $6.5 million civil 

monetary penalty. [ECF No. 52-2]. 

 On August 9, 2017, defense counsel served ML with a Rule 45 subpoena in this 

lawsuit (filed by the SEC). [ECF No. 52-1]. ML made initial objections, and the parties 
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had discussions, which led to the narrowing of the issues. Specifically, Defendants’ 

motion seeks to compel only the witness interview notes and memos (i.e., not the actual 

documents that ML provided to the SEC, “because those documents would presumably 

be produced [anyway] to the Defendants by the SEC”). [ECF No. 52, p. 7]. 

II. Applicable Legal Principles and Analysis 

“[D]istrict courts are entitled to broad discretion in managing pretrial discovery 

matters.” Perez v. Miami-Dade Cty., 297 F.3d 1255, 1263 (11th Cir. 2002) (emphasis 

added). This discretion extends to rulings concerning the applicability of the work-

product doctrine. Republic of Ecuador v. Hinchee, 741 F.3d 1185, 1188 (11th Cir. 2013).  

Federal law governs work-product assertions, regardless of whether they arise in 

diversity actions or federal question jurisdiction lawsuits. See, e.g., Milinazzo v. State 

Farm Ins. Co., 247 F.R.D. 691, 699–700 (S.D. Fla. 2007); see also Frontier Ref., Inc. v. Gorman-

Rupp Co., 136 F.3d 695, 702 n. 10 (10th Cir. 1998) (“[u]nlike the attorney client privilege, 

the work product privilege is governed, even in diversity cases, by a uniform federal 

standard embodied in Fed. R. Civ. Pr. 26(b)(3)”); Bradt v. Smith, 634 F.2d 796, 799 (5th 

Cir. 1981) (holding that “[t]he work-product immunity [is] a federal right [] embodied [] 

in the Federal Rules of Civil Procedure.”). 

The party claiming work product immunity (which is ML in this dispute) has the 

burden to establish the claimed protection. Hinchee, 741 F.3d at 1189. There is no dispute 

here that the notes and memoranda prepared by ML attorneys are in fact work product 
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material. Rather, the dispute is over the waiver of the work-product doctrine protection. 

Although the party seeking work-product protection bears the initial burden for 

establishing that the documents are entitled to such protection, after that initial burden 

is met, the burden shifts to the party asserting waiver to show that the party claiming 

the privilege has waived its right to do so. Mitsui Sumitomo Ins. Co. v. Carbel, LLC, No. 

09-21208-CIV, 2011 WL 2682958, at *3 (S.D. Fla. July 11, 2011). In the context of work 

product, the question is not, as in the case of the attorney-client privilege, whether 

confidential communications are disclosed, but to whom the disclosure is made -- 

because the protection is designed to protect an attorney’s mental processes from 

discovery by adverse parties. See generally Jordan v. U.S. Dep’t of Justice, 591 F.2d 753, 775 

(D.C. Cir. 1978).  

Work-product protection is waived when protected materials are disclosed in a 

way that “substantially increases the opportunity for potential adversaries to obtain the 

information.” Niagara Mohawk Power Corp. v. Stone & Webster Eng. Corp., 125 F.R.D. 578, 

587 (N.D.N.Y. 1989) (emphasis added) (quoting In re Grand Jury Subpoenas Dated Dec. 18, 

1981 and Jan. 4, 1982, 561 F. Supp. 1247, 1257 (E.D.N.Y. 1982)); 8 Charles Alan Wright, 

Arthur R. Miller and Richard L. Marcus, Federal Practice and Procedure, § 2024 at 209–10 

(1970).  

As noted in United States v. Gulf Oil Corporation, 760 F.2d 292, 295 (Temp. Emer. 
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Ct. App. 1985):2  

[t]he purpose of the work product doctrine is to protect information 
against opposing parties, rather than against all others outside a 
particular confidential relationship, in order to encourage effective trial 
preparation[.] A disclosure made in the pursuit of such trial preparation, 
and not inconsistent with maintaining secrecy against opponents, should 
be allowed without waiver of the privilege. 
 

760 F.2d 292, 295 (citations omitted) (emphasis added).  

Thus, not every situation in which work-product materials are disclosed warrants 

a finding of waiver. Rather, the “circumstances surrounding the disclosure are key to 

determining whether an actual waiver of the work-product protection has occurred.” 

Stern v. O’Quinn, 253 F.R.D. 663, 676 (S.D. Fla. 2008) (emphasis added).  

Generally speaking, as noted above, work-product protection is waived when 

protected materials are “disclosed in a manner which is either inconsistent with 

maintaining secrecy against opponents or substantially increases the opportunity for a 

potential adversary to obtain the protected information.” Niagara, 125 F.R.D. at 590 

(citing Gulf Oil, 760 F.2d at 295 and other cases) (emphasis supplied); Kallas v. Carnival 

Corp., No. 06-20115-CIV, 2008 WL 2222152, at *4 (S.D. Fla. May 27, 2008) (noting that a 

party waives otherwise-protected work-product materials “when the covered materials 

are used in a manner that is inconsistent with the protection”) (internal quotations 

omitted); see also Bank Brussels Lambert v. Chase Manhattan Bank, N.A., No. 93 CIV. 5298 

LMM RLE, 1996 WL 944011, at *3 (S.D.N.Y. Dec. 19, 1996) (“Work product immunity is 
                                                 
2  Citing United States v. American Tel. & Tel. Co., 642 F.2d 1285 (D.C. Cir. 1980). 
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waived only if the party has voluntarily disclosed the work product in such a manner 

that it is likely to be revealed to his adversary.”) (emphasis supplied); Falise v. Am. 

Tobacco Co., 193 F.R.D. 73, 79 (E.D.N.Y. 2000) (waiver of work-product protection found 

only if disclosure substantially increases the opportunity for potential adversaries to 

obtain the information) (emphasis added); Stern, 253 F.R.D. at 676 (finding that work-

product waiver occurs when disclosure occurs in a way which “substantially increases 

the opportunities for potential adversaries to obtain the information”). 

A. Witness Interview Material Orally Downloaded to the SEC  

The SEC was the adversary of ML’s client, GCC. The SEC was investigating GCC 

for alleged misstatements in its financial reports submitted as a public company and 

eventually imposed a $6.5 million civil penalty against it. And it does not appear as 

though ML takes the position that the SEC was not an adversary, as it explains in its 

response that “Morgan Lewis does not contend that [GCC] and the SEC shared a 

common interest[.]” [ECF No. 59, p. 7].  

So the Undersigned easily concludes that the disclosure to the SEC was one 

made to an adversary. See In re Initial Pub. Offering Sec. Litig., 249 F.R.D. 457, 465–67 

(S.D.N.Y. 2008) (finding that company waived work-product protection by disclosure of 

memoranda to the SEC, which was investigating the possibility of the company’s 

wrongdoing, to limit liability for that wrongdoing); United States v. Bergonzi, 216 F.R.D. 

487, 497–98 (N.D. Cal. 2003) (finding that the company waived work-product protection 
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by the disclosure to SEC because SEC had issued a Wells letter to the company); see also 

In re Qwest Commc’ns Int’l Inc., 450 F.3d 1179 (10th Cir. 2006) (collecting cases on waiver 

of work-product privilege in disclosures to investigating agencies); In re Columbia/HCA 

Healthcare Corp. Billing Practices Litig., 293 F.3d 289, 306–07 (6th Cir. 2002) (not 

permitting selective waiver of work-product material to government agencies and 

noting that “[a]ttorney and client both know the material in question was prepared in 

anticipation of litigation; the subsequent decision on whether or not to ‘show your 

hand’ is quintessential litigation strategy.”). 

ML contends that no waiver occurred, however, because it never actually 

produced the notes and memoranda of the witness interviews to the SEC. ML argues 

that there is a meaningful distinction between the actual production of a witness 

interview note or memo and providing the same or similar information orally. The 

Undersigned is not convinced. See S.E.C. v. Vitesse Semiconductor Corp., No. 10 CIV. 9239 

JSR, 2011 WL 2899082, at *3 (S.D.N.Y. July 14, 2011) (“While it is undisputed that NuHo 

did not actually produce the notes themselves to the SEC, after reviewing the SEC’s 

notes the Court found that NuHo effectively produced these notes to the SEC through 

its oral summaries.”); S.E.C. v. Berry, No. C07-04431 RMW HRL, 2011 WL 825742, at *5–

6 (N.D. Cal. Mar. 7, 2011) (finding waiver of privilege in interview memoranda for five 

witnesses where attorneys orally disclosed to the SEC facts contained in the interviews); 

S.E.C. v. Roberts, 254 F.R.D. 371, 377 (N.D. Cal. 2008) (“to the extent that Howrey orally 
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disclosed to the government factual information contained in any of the written 

material identified by Roberts, Howrey has waived the attorney-client and work 

product privileges with respect to that information.”).3 

ML does not contend that it provided only vague references of the witness notes 

and memoranda to the SEC, nor does it argue that only detail-free conclusions or 

general impressions were orally provided. To the contrary, it factually concedes that its 

attorneys provided oral downloads of the substance of the 12 witness interview notes 

and memos but legally relies on B.M.I. Interior Yacht Refinishing, Inc. v. M/Y Claire, No. 

13-62676-CIV, 2015 WL 4316929 (S.D. Fla. July 15, 2015), a non-controlling admiralty 

case which the Undersigned does not deem helpful or applicable.  

In B.M.I., the Court held that a boat captain’s ambiguous and perhaps only vague 

oral disclosure of the contents of a boat inspector’s report, prepared at counsel’s 

request, did not waive counsel’s work-product protection because “an attorney has an 

independent interest in privacy of his or her work product, even when the client has 

waived its own claim[.]” Id. at *5. As an alternative basis for rejecting waiver, the Court 

noted that no one could recall what portion of the report was disclosed by the captain, 

so evidence was lacking as to what was waived. Id.  

Moreover, the B.M.I. Court implicitly acknowledged the validity of the waiver 

approach used in Vitesse Semiconductor but distinguished it because the oral summaries 
                                                 
3  The Undersigned notes that these cases all involve the SEC, the same 
government agency at issue here. 
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provided there “were sufficiently detailed,” as opposed to the “not very detailed” 

summary orally given by a boat captain. Id. at *6. But in this case, ML knowingly 

waived work-product protection in the interview notes and memoranda. 

ML also argues that Defendants’ claim -- that they seek to “level the playing 

field” -- is an argument which “rings hollow” because “the SEC does not have what the 

Defendants are seeking.” [ECF No. 59, p. 7]. But that is an incomplete argument. Yes, it 

is true that the SEC does not have the actual witness notes and memoranda -- but it has 

the functional equivalent of them by receiving the oral summaries of the interview 

materials. The cases discussed above reject this crabbed theory. See, e.g., Vitesse 

Semiconductor, 2011 WL 2899082, at *3. 

B. Other Material Provided to SEC 

Defendants argue that the PowerPoint presentations ML made for the SEC is a 

work-product waiver. ML disagrees, contending that the presentation does not contain 

work-product material. ML thus takes the position that the Court need not address the 

waiver issue because the material was never protected by work product in the first 

place. It says that the presentation’s content concerned facts, not attorney mental 

processes. For example, simply listing the names of interviewees is not a work-product 

scenario.  

ML relies on In re General Motors LLC Ignition Switch Litigation, in which the court 

denied the plaintiffs’ motion to compel interview notes and memos where GM 
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produced to government agencies an attorney’s report summarizing an internal 

investigation, and where the report contained numerous citations to many of the 

interviews conducted. 80 F. Supp. 3d 521, 533–34 (S.D.N.Y. 2015). The court found that 

GM had not offensively used the report or made a selective or misleading presentation 

unfair to its adversaries warranting a finding of waiver with respect to the interview 

memos and notes. Id. at 534.  

The Undersigned has reviewed the entire PowerPoint presentation and agrees 

with ML’s view that it is not protected by work-production immunity for two reasons. 

First, it was prepared specifically for the SEC. Second, although it mentions, in passing, 

the names of the interviewees, the substance of what the witnesses said was not 

provided.  

C. Other Disclosures to the SEC 

Defendants contend that ML made other oral disclosures of work-product 

information to the SEC, above and beyond the oral downloads of the 12 interviews. The 

Undersigned cannot reach any conclusions about further disclosures unless and until 

ML provides additional clarification about what was disclosed. Defendants contend 

that the ML attorneys took notes of the discussions they had with the SEC and perhaps 

with the Department of Justice. Defendants request that the Undersigned review in 

camera ML’s attorneys’ notes of an October 29, 2013 meeting. ML does not oppose this 

request. [ECF No. 59, p. 7 n. 3]. But the Undersigned is unsure about whether ML 
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attorneys met with the SEC and/or the Department of Justice on days other that October 

29, 2013.  

Therefore, ML shall, within seven days from this Order, file under seal a copy of 

all attorney notes discussing or reflecting what information was disclosed to the SEC or 

the Department of Justice during meetings (or otherwise). Notes concerning summaries 

of what ML attorneys told the SEC about the substance of information given by 

witnesses in interviews are particularly relevant and should be filed under seal. In 

addition to filing these attorney notes under seal, ML shall deliver a courtesy copy to 

chambers within the same deadline. 

D. Material Produced to Deloitte 

After describing Defendants’ motion concerning the purported waiver by 

production to Deloitte as based on “scant facts,” ML then explains that it does not 

contest that it read interviews notes and memoranda to Deloitte for purposes of this 

motion. [ECF No. 59, p. 8]. According to its response memorandum, 38 witnesses were 

interviewed. [ECF No. 59, p. 8 n. 6]. ML’s argument here is different from the argument 

it made for the materials provided to the SEC; it contends that even the actual physical 

production of work product to a company’s auditors does not waive work-product 

protection because an independent or outside auditor typically shares a common 

interest with the corporation for purpose of the work product and waiver doctrines.  

The Undersigned agrees with ML that documents shared with Deloitte are 
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protected from disclosure. See United States v. Deloitte LLP, 610 F.3d 129, 142 (D.C. Cir. 

2010) (holding that documents disclosed to Deloitte by client did not waive work 

product protection); In re Weatherford Int’l Sec. Litig., No. 11CIV1646LAKJCF, 2013 WL 

12185082, at *5 (S.D.N.Y. Nov. 19, 2013) (“Ernst & Young functioned as Weatherford’s 

outside auditor. In this circuit, disclosure to an outside auditor does not generally waive 

work product protection.”); see also Regions Fin. Corp. v. United States, No. 2:06-CV-

00895-RDP, 2008 WL 2139008, at *8 (N.D. Ala. May 8, 2008) (finding same, because “E & 

Y was an independent auditor [and] not a potential adversary of Regions.”); Gutter v. 

E.I. Dupont de Nemours & Co., No. 95-CV-2152, 1998 WL 2017926, at *5 (S.D. Fla. May 18, 

1998) (“Transmittal of documents to a company’s outside auditors does not waive the 

work product privilege because such a disclosure cannot be said to have posed a 

substantial danger at the time that the document would be disclosed to plaintiffs.”) 

(internal quotations omitted). 

In their motion, Defendants say that there is a “split” on the legal consequences 

arising from disclosures to a corporation’s accountants or auditors but then concede 

that “the majority” of courts hold that auditing and accounting firms typically do share 

a common interest. [ECF No. 52, p. 10]. Nevertheless, they have crafted a theory to 

distinguish the precedent adopting the common-interest approach: they say that 

Deloitte “itself was on the SEC’s radar and entered into a tolling agreement with the 

SEC regarding its own conduct.” Id. Therefore, Defendants argue, Deloitte was a 
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“potential adversary” to GCC “because Deloitte was motivated to claim that GCC 

personnel had misled Deloitte regarding the accounting practices at GCC.” Id. 

(emphasis added). 

The Undersigned is not persuaded by this effort to treat Deloitte differently from 

those cases that hold that an outside auditor has a common interest with the 

corporation for work-product waiver issues. First, the SEC never brought an 

enforcement action against Deloitte concerning this investigation.  

Second, the SEC’s request for a tolling agreement with Deloitte occurred ten 

months after ML shared the results of its interviews with Deloitte.  

Third, Defendants have not adequately established that ML or GCC knew at the 

time the witness interview materials were shared with Deloitte that the SEC was 

interested in a tolling agreement with Deloitte.  

Fourth, Defendants have not cited any legal authority, binding or otherwise, to 

support the notion that a common interest disappears under factually analogous 

scenarios.  

And fifth, even if Deloitte was a potential adversary on that issue, it still had a 

common interest for other purposes. See generally Visual Scene, Inc. v. Pilkington Bros., 

PLC, 508 So. 2d 437, 441, 443 (Fla. 3d DCA 1987) (noting that “common interests 

exception applies where the parties, although nominally aligned on the same side of the 

case, are antagonistic as to some issues, but united as to others” and holding that both 
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attorney-client privileged and work product-protected information exchanged between 

parties retained status under common interest doctrine even though the parties “in 

another respect” were “adversaries in the litigation and aligned as plaintiff and 

defendant respectively”).  

E. Defendants’ “Need” for the Work Product Materials 

Although this Order compels ML to produce to Defendants the witness 

interview notes and memoranda for the 12 witnesses flagged in Defendants’ motion, 

Defendants also argue that they are entitled to all of the material because they have a 

substantial need for it. 

According to Defendants’ motion, ML has pledged to continue to assist only the 

SEC -- but not Defendants -- by making witnesses, including current and former GCC 

employees whom ML represents, available for further interviews and testimony in the 

United States, without regard for territorial limits. [ECF No. 52-2, pp. 8–9]. And 

Defendants similarly contend that, armed with ML’s prior disclosures and ongoing 

cooperation, the SEC can cherry-pick which witnesses to call and which to avoid and 

ML’s counsel can prepare those witnesses to testify with the benefit of a panoramic 

view of what all witnesses previously stated.  

In the same vein, Defendants also say that the SEC is similarly advantaged with 

regard to the Deloitte witnesses by having access to the ML interviews, and therefore, 

having knowledge of what all witnesses previously stated. They note that many of the 

Case 1:17-cv-20301-JAL   Document 71   Entered on FLSD Docket 12/05/2017   Page 18 of 21

84



19 
 

witnesses are in Brazil, which means that they have no workable alternative to 

interview them other than letters rogatory, which they say is time-consuming and likely 

to be unhelpful (because, for example, they must submit the questions in advance and 

be only observers in a judge-conducted questioning procedure). And they express 

concern over the fact that the witnesses’ memories have faded -- and that the interview 

notes and memoranda from a few years ago would be more accurate and helpful. 

The Undersigned is not persuaded. 

First, ML points out that Defendants have all of the 400,000-plus documents 

which GCC produced to the SEC, including contemporaneous e-mail communications 

among the witnesses at issue, which can be used to refresh recollections. Second, if the 

letters-rogatory process does in fact take longer than a traditional deposition, then 

Defendants can seek appropriate extensions of time. Third, and perhaps most 

importantly, Defendants are seeking the additional disclosure of attorney work 

product, which is entitled to heightened protection. 

An attorney’s notes and memoranda of interviews performed in the course of an 

internal investigation are “classic attorney work product.” See, e.g., In re Gen. Motors LLC 

as329 U.S. 495, 512 (1947) (“the privacy of an attorney’s course of preparation is . . . 

essential to an orderly working of our system of legal procedure[.]”). Therefore, as the 

Supreme Court has explained, “Forcing an attorney to disclose notes and memoranda 

of witnesses’ oral statements is particularly disfavored because it tends to reveal the 
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attorney’s mental processes[.]” Upjohn Co. v. United States, 449 U.S. 383, 399 (1981). 

“Substantial need cannot be overcome simply with an argument that documents 

are relevant and will assist in bolstering a party’s affirmative defenses.” Beaubrun v. 

GEICO Gen. Ins. Co., No. 16-24205-CIV, 2017 WL 1738117, at *5 (S.D. Fla. May 4, 2017). 

And courts must not allow parties to claim substantial need as a means to “short-cut” 

preparation of cases. See Stern, 253 F.R.D. at 686. 

F. Conclusion 

 ML waived work-product protection for the witnesses whose interview notes 

and memoranda its attorneys disclosed to the SEC in the so-called “oral downloads.” 

Defendants advise that “at least twelve” interview memos were orally relayed [ECF 

No. 52, p. 8], so the Undersigned is using that number, as well. If it turns out that ML 

provided information to the SEC about other witness interviews besides the 12 already 

identified, then it shall disclose to Defendants the additional notes and memoranda. ML 

shall provide the notes and memoranda within 7 days of this Order.  

 In addition, ML shall, by the same deadline, file under seal (with a courtesy copy 

to chambers) for in camera review copies of the notes and memoranda reflecting any 

other work-product information its attorneys provided to the SEC and the DOJ about 

the employee interviews. 

 If the Court determines in its in camera review that additional work-product 

material was provided to the SEC and/or DOJ, then a follow-up order requiring 
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production under a waiver theory will be issued. If I conclude otherwise, then no 

further order will be entered.  

 DONE and ORDERED in Chambers, at Miami, Florida, on December 5, 2017. 

 
Copies furnished to: 
The Honorable Joan A. Lenard 
All counsel of record 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

----oo0oo---- 

UNITED STATES OF AMERICA ex rel. 
BRIAN MARKUS, 

Plaintiff, 

v. 

AEROJET ROCKETDYNE HOLDINGS, 
INC., a corporation and AEROJET 
ROCKETDYNE, INC., a corporation, 

Defendants. 

No. 2:15-cv-2245 WBS AC   

 

MEMORANDUM & ORDER RE: 
DEFENDANTS¶ MOTION TO DISMISS 
RELATOR¶S SECOND AMENDED 
COMPLAINT, STAY PROCEEDINGS, 
and COMPEL ARBITRATION 

 

----oo0oo---- 

Plaintiff-relator Brian Markus brings this action 

against defendants Aerojet Rocketd\ne Holdings, Inc. (³ARH´) and 

Aerojet Rocketd\ne, Inc. (³AR´), arising from defendants¶ 

allegedly wrongful conduct in violation of the False Claims Act 

(³FCA´), 31 U.S.C. §§ 3729 et seq., and relating to defendants¶ 

termination of relator¶s emplo\ment.  Defendants now move to (1) 

dismiss the Second Amended Complaint (³SAC´) in part for the 

failure to state upon which can be granted under Federal Rule of 
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Civil Procedure 12(b)(6), (2) stay proceedings, and (3) compel 

arbitration.   

I.   Background 

Relator Brian Markus is resident of the State of 

California.  (SAC ¶ 6 (Docket No. 42).)  He worked for defendants 

as the senior director of Cyber Security, Compliance, and 

Controls from June 2014 to September 2015.  (Id.)  Defendants ARH 

and AR develop and manufacture products for the aerospace and 

defense industry.  (Id. ¶ 7.) Defendants¶ primar\ aerospace and 

defense customers include the Department of Defense (³DoD´) and 

the National Aeronautics & Space Administration (³NASA´), who 

purchase defendants¶ products pursuant to government contracts.  

(See id.)  Defendant AR is a wholly-owned subsidiary of ARH, and 

ARH uses AR to perform its contractual obligations.  (Id. ¶ 8.)  

Government contracts are subject to Federal Acquisition 

Regulations and are supplemented by agency specific regulations.  

On November 18, 2013, the DoD issued a final rule, which imposed 

requirements on defense contractors to safeguard unclassified 

controlled technical information from cybersecurity threats.  48 

C.F.R. § 252.204-7012 (2013).  The rule required defense 

contractors to implement specific controls covering many 

different areas of cybersecurity, though it did allow contractors 

to submit an explanation to federal officers explaining how the 

company had alternative methods for achieving adequate 

cybersecurity protection, or why standards were inapplicable.  

See id.  In August 2015, the DoD issued an interim rule, 

modif\ing the government¶s c\bersecurit\ requirements for 

contractor and subcontractor information systems.  48 C.F.R. § 
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252.204-7012 (Aug. 2015).  The interim rule incorporated more 

cybersecurity controls and required that any alternative measures 

be ³approved in writing prior b\ an authori]ed representative of 

the DoD [Chief Information Officer] prior to contract award.´  

Id. at 252.204-7012(b)(1)(ii)(B).  The DoD amended the interim 

rule in December 2015 to allow contractors until December 31, 

2017 to have compliant or equally effective alternative controls 

in place.  See 48 C.F.R. § 252.204-7012(b)(1)(ii)(A) (Dec. 2015).  

Each version of this regulation defines adequate security as 

³protective measures that are commensurate with the consequences 

and probability of loss, misuse, or unauthorized access to, or 

modification of information.´  48 C.F.R. § 252.204±7012(a).   

Contractors awarded contracts from NASA must comply 

with relevant NASA acquisition regulations.  48 C.F.R. § 

1852.204-76 lists the relevant security requirements where a 

contractor stores sensitive but unclassified information 

belonging to the federal government.  Unlike the relevant DoD 

regulation, this NASA regulation makes no allowance for the 

contractor to use alternative controls or protective measures.  A 

NASA contractor is required to ³protect the confidentiality, 

integrity, and availability of NASA Electronic Information and IT 

resources and protect NASA Electronic Information from 

unauthorized disclosure.´  48 C.F.R. § 1852.204-76(a).   

Relator alleges that defendants fraudulently entered 

into contracts with the federal government despite knowing that 

they did not meet the minimum standards required to be awarded a 

government contract.  (SAC ¶ 30.)  He alleges that when he 

started working for defendants in 2014, he found that defendants¶ 
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computer systems failed to meet the minimum cybersecurity 

requirements to be awarded contracts funded by the DoD or NASA.  

(Id. ¶ 36.)  He claims that defendants knew AR was not compliant 

with the relevant standards as early as 2014, when defendants 

engaged Emagined Security, Inc. to audit the compan\¶s 

compliance.  (See id. at ¶¶ 43, 51-53.)  Relator avers that 

defendants repeatedly misrepresented its compliance with these 

technical standards in communications with government officials.  

(Id. ¶ 59-64.)  Relator alleges that the government awarded AR a 

contract based on these allegedly false and misleading 

statements.1  (Id. ¶ 65.)  In July 2015, relator refused to sign 

documents that defendants were now compliant with the 

c\bersecurit\ requirements, contacted the compan\¶s ethics 

hotline, and filed an internal report.  (Id. ¶¶ 81-82.)  

Defendants terminated relator¶s employment on September 14, 2015.  

(Id. ¶ 83.)  

Relator filed his initial complaint in this action on 

October 29, 2015.  (Docket No. 1.)  While the government was 

still deciding whether to intervene in this action, relator filed 

his First Amended Complaint (³FAC´) on September 13, 2017.  

(Docket No. 22.)  On June 5, 2018, the United States filed a 

notice of election to decline intervention.  (Docket No. 25.)  A 

few months later defendants filed a motion to dismiss, stay 

proceedings, and compel arbitration as to the FAC.  (Docket No. 

39.)  In response to this motion, relator filed the SAC, alleging 

                     
1  In total, relator alleges that AR entered into at least 

six contracts with the DoD between February 2014 and April 2015 
(id. ¶¶ 84-93) and at least nine contracts with NASA between 
March 2014 and April 2016 (id. ¶¶ 105-114).   
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the following causes of action against defendants: (1) promissory 

fraud in violation of 31 U.S.C. § 3729(a)(1)(A); (2) false or 

fraudulent statement or record in violation of 31 U.S.C. § 

3729(a)(1)(B); (3) conspiracy to submit false claims in violation 

of 31 U.S.C. § 3729(a)(1)(C); (4) retaliation in violation of 31 

U.S.C. § 3730(h); (5) misrepresentation in violation of 

California Labor Code § 970; and (6) wrongful termination.  

Defendants now move to dismiss the SAC, stay proceedings, and 

compel arbitration.  (Docket No. 50.)   

II.   Motion to Dismiss 

A. Legal Standard  

On a Rule 12(b)(6) motion, the inquiry before the court 

is whether, accepting the allegations in the complaint as true 

and drawing all reasonable inferences in the plaintiff¶s favor, 

the plaintiff has stated a claim to relief that is plausible on 

its face.  See Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  ³The 

plausibilit\ standard is not akin to a µprobabilit\ requirement,¶ 

but it asks for more than a sheer possibility that a defendant 

has acted unlawfull\.´  Id.  ³A claim has facial plausibilit\ 

when the plaintiff pleads factual content that allows the court 

to draw the reasonable inference that the defendant is liable for 

the misconduct alleged.´  Id.  A complaint that offers mere 

³labels and conclusions´ will not survive a motion to dismiss.  

Id. (internal quotation marks and citations omitted). 

B. Fraud Claims under the FCA 

Relator brings two claims for fraud under the FCA.  

These two claims impose liability on anyone who ³knowingly 

presents, or causes to be presented, a false or fraudulent claim 
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for payment or approval,´ 31 U.S.C. � 3729(a)(1)(A), or 

³knowingly makes, uses, or causes to be made or used, a false 

record or statement material to a false or fraudulent claim,´ id. 

§ 3729(a)(1)(B).   

Outside of the conte[t where ³the claim for pa\ment is 

itself literall\ false or fraudulent,´ the Ninth Circuit 

recognizes two different doctrines that attach FCA liability to 

allegedly false or fraudulent claims: (1) false certification and 

(2) promissory fraud, also known as fraud in the inducement.  See 

United States ex rel. Hendow v. Univ. of Phoenix, 461 F.3d 1166, 

1170-71 (9th Cir. 2006) (citation omitted).  Under a false 

certification theory, the relator can allege either express false 

certification or implied false certification.  The express false 

certification theory requires that the claimant plainly and 

directly certify its compliance with certain requirements that it 

has breached.  See id.  An implied false certification theory 

³can be a basis for liabilit\, at least where two conditions are 

satisfied: first, the claim does not merely request payment, but 

also makes specific representations about the goods or services 

provided; and second, the defendant¶s failure to disclose 

noncompliance with material statutory, regulatory, or contractual 

requirements makes those representations misleading half-truths.´  

Universal Health Servs., Inc. v. United States ex rel. Escobar, 

136 S. Ct. 1989, 2001 (2016).  The promissory fraud approach is 

broader and ³holds that liabilit\ will attach to each claim 

submitted to the government under a contract, when the contract 

or extension of government benefit was originally obtained 

through false statements or fraudulent conduct.´  Hendow, 461 
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F.3d at 1173.   

Under either false certification or promissory fraud, 

³the essential elements of [FCA] liabilit\ remain the same: (1) a 

false statement or fraudulent course of conduct, (2) made with 

scienter, (3) that was material, causing (4) the government to 

pay out money or forfeit moneys due.´  Id.  Only the sufficiency 

of the complaint as to the materiality requirement is at issue on 

this motion.2   

Under the FCA, a falsehood is material if it has ³a 

natural tendency to influence, or be capable of influencing, the 

payment or receipt of money or property.´  31 U.S.C. § 

3729(b)(4).  Most recently in Escobar, the Supreme Court 

clarified that ³[t]he materiality standard is demanding.´  136 S. 

Ct. at 2003.  Materiality looks to the effect on the behavior of 

the recipient of the alleged misrepresentation.  Id. at 2002.  A 

misrepresentation is not material simply because the government 

requires compliance with certain requirements as a condition of 

payment.  Id. at 2003.  Nor can a court find materiality where 

³the Government would have the option to decline to pay if it 

knew of the defendant¶s noncompliance.´  Id.  Relatedly, mere 

³minor or insubstantial´ noncompliance is not material.  Id.  

Evidence relevant to the materiality inquiry includes the 

                     
2  Defendants correctl\ observe that relator¶s FCA claims 

must not only be plausible but pled with particularity under 
Federal Rule of Civil Procedure 9(b).  See Cafasso ex rel. United 
States v. Gen. Dynamics C4 Sys., Inc., 637 F.3d 1047, 1054±55 
(9th Cir. 2011).  However, defendants reference Rule 9(b) only to 
the extent they argue that relator has failed to plead particular 
facts in support of materiality.  (See Mot. to Dismiss at 2-3, 15 
& 18.)  Therefore, the court assumes, without deciding, that 
relator has otherwise satisfied the requirements of Rule 9(b).   
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government¶s conduct in similar circumstances and whether the 

government has knowledge of the alleged noncompliance.  See id.  

Defendants puts forth four different arguments in support of 

their contention that relator has insufficiently pled facts as to 

the materiality requirement. 

First, defendants argue that AR disclosed to its 

government customers that it was not compliant with relevant DoD 

and NASA regulations and therefore it is impossible for relator 

to satisfy the materiality prong.  The Supreme Court did observe 

in Escobar that ³if the Government pays a particular claim in 

full despite its actual knowledge that certain requirements were 

violated, that is very strong evidence that those requirements 

are not material.´  Id.  Here, however, relator properly alleges 

with sufficient particularity that defendants did not fully 

disclose the e[tent of AR¶s noncompliance with relevant 

regulations.  See id. at 2000 (³[H]alf-truths--representations 

that state the truth only so far as it goes, while omitting 

critical qualifying information--can be actionable 

misrepresentations.´).  For instance, relator alleges that AR 

misrepresented in its September 18, 2014 letter to the government 

the extent to which it had equipment required by the regulations 

(SAC ¶ 63), instituted required security controls (id. ¶¶ 60-61, 

63), and possessed necessary firewalls (id. ¶ 62).  Relator also 

alleges that these misrepresentations persisted over time, 

whereby AR knowingly and falsely certified compliance with 

security requirements when submitting invoices for its services.  
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(Id. ¶¶ 135-36.)3  While it may be true that AR disclosed some of 

its noncompliance (see id. ¶¶ 59-64), a partial disclosure would 

not relieve defendants of liability where defendants failed to 

³disclose noncompliance with material statutory, regulatory, or 

contractual requirements.´  See Escobar, 136 S. Ct. at 2001.   

In fact, some of the evidence defendants put forth in 

favor of their motion to dismiss provides support for relator¶s 

allegations relevant to materiality.4  The DoD informed the 

federal contracting officer that it could not waive compliance 

with DoD regulations, even for an urgent contract.  (SAC ¶¶ 67-

68; Req. for Judicial Notice Ex. Z at 1-4.)  While the 

contracting officer was not prohibited from awarding the contract 

because of AR¶s noncompliance, AR could not process, store, or 

transmit controlled technical information until it was fully 

compliant.  (Req. for Judicial Notice Ex. Z at 1.)  Still, the 

DoD representative believed it to ³be a relativel\ simple matter 

for the contractor to become compliant´ based on the disclosure 

letter AR sent to the contracting negotiator.  (Id. at 1-2.)  

Yet, relator¶s complaint alleges possible material nondisclosures 
                     

3  The court recogni]es that ³allegations of fraud based 
on information and belief usually do not satisfy the 
particularit\ requirements under rule 9(b).´  Moore v. Kayport 
Package Exp., Inc., 885 F.2d 531, 540 (9th Cir. 1989) (citation 
omitted).  However, as explained elsewhere in this motion, there 
are other parts of the complaint that allege fraud with 
sufficient particularity for the purposes of Rule 9(b).   

 
4  Because relator¶s complaint references the documents 

contained in defendants¶ E[hibits Y & Z (Docket Nos. 52-25 & 52-
26) in his complaint, the court considers these materials, 
without converting the motion to dismiss into a motion for 
summary judgment, under the doctrine of incorporation by 
reference.  See United States v. Ritchie, 342 F.3d 903, 908 (9th 
Cir. 2003).  
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in this letter, such as AR¶s failure to report its status on all 

required controls, its alleged misstatements as to partial 

compliance with protection measures, and the fact that the 

company cherrypicked what data it chose to report.  (See SAC ¶¶ 

59-64.)5  Accepting these allegations as true, the government may 

not have awarded these contracts if it knew the full extent of 

the compan\¶s noncompliance, because how close AR was to full 

compliance was a factor in the government¶s decision to enter 

into some contracts.6 

Second, defendants contend that the government¶s 

response to the investigation into AR¶s representations 
                     

5  Defendants argue for the first time in their reply that 
these alleged misstatements were not associated with a claim for 
payment and thus cannot support liability under the FCA.  (See 
Repl\ in Supp. of Mot. to Dismiss (³Repl\´) at 4 (Docket No. 
54).)  Contrar\ to defendants¶ understanding, the FCA merel\ 
requires that the false statement(s) or fraudulent course of 
conduct cause the government to pay out money due.  See Hendow, 
461 F.3d at 1173.  Under a promissory fraud theory, the relator 
only needs to allege that a claim was submitted ³under a 
contract´ that ³was originall\ obtained through false statements 
or fraudulent conduct.´  See id.; see also United States ex rel. 
Campie v. Gilead Scis., Inc., 862 F.3d 890, 902 (9th Cir. 2017) 
(reaffirming Hendow¶s test for promissor\ fraud after Escobar).  
Here, relator alleges that AR secured its contracts with the 
government through misrepresentations made to government 
contracting agents and that the government ultimately paid out on 
these contracts.  (See SAC ¶¶ 59-66, 129-131.)   

   
6  This promissory fraud theory, supported by these 

allegations of specific misrepresentations, distinguishes this 
case from United States ex rel. Mateski v. Raytheon Co., No. 
2:06-CV-03614 ODW KSX, 2017 WL 3326452 (C.D. Cal. Aug. 3, 2017), 
aff¶d, 745 F. App¶[ 49 (9th Cir. 2018).  In Mateski, the relator 
merely alleged general violations of contract provisions that the 
government designated compliance with as mandatory to support a 
false certification theory.  See id. at *7.  Applying Escobar, 
the district court concluded that ³such designations do not 
automatically make misrepresentations concerning those provisions 
material.´  Id. (citing 136 S. Ct. at 2003).   
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surrounding its c\bersecurit\ compliance undermines relator¶s 

allegations as to materiality.  Both the DoD and NASA have 

continued to contract with AR since the government¶s 

investigation into the allegations of this complaint.  (See Req. 

for Judicial Notice Exs. S-V (Docket Nos. 52-19, 52-20, 52-21 & 

52-22).)7  Such evidence is not entirely dispositive on a motion 

to dismiss.  Cf. Campie, 862 F.3d at 906 (cautioning courts not 

to read too much into ³continued approval´ b\ the government, 

albeit in a different context).  Instead, the appropriate inquiry 

is whether AR¶s alleged misrepresentations were material at the 

time the government entered into or made payments on the relevant 

contracts.  See Escobar, 136 S. Ct. at 2002.  The contracts 

government agencies entered with AR after relator commenced this 

litigation are not at issue and possibly relate to a different 

set of factual circumstances.  As discussed previously, relator 

has sufficientl\ alleged that AR¶s misrepresentations as to the 

extent of its noncompliance with government regulations could 

have affected the government¶s decision to enter into and pay on 

the contracts at issue in this case.  

Defendants also argue that the government¶s decision 

                     
7  The court GRANTS defendants¶ request that it take 

judicial notice of these exhibits.  Exhibits T through V are 
publications on government websites and thus properly subject to 
judicial notice.  See, e.g., Daniels-Hall v. Nat¶l Educ. Ass¶n, 
629 F.3d 992, 998-99 (9th Cir. 2010) (finding that it is 
³appropriate to take judicial notice of [information on 
government website], as it was made publicly available by 
government entities [], and neither party disputes the 
authenticity of web sites or the accuracy of the information 
displa\ed therein.´).  E[hibit S is an official Authori]ation to 
Operate signed by NASA officials, so its ³accuracy cannot 
reasonabl\ be questioned.´  See Fed. R. Evid. 201(b)(2).   
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not to intervene in this case indicates that the alleged 

misrepresentations were not material.  (See Mot. to Dismiss at 3; 

Reply at 9.)  As the Sixth Circuit has observed, in Escobar 

itself, the government chose not to intervene and the Supreme 

Court did not mention it as a factor relevant to materiality.  

See United States ex rel. Prather v. Brookdale Senior Living 

Communities, Inc., 892 F.3d 822, 836 (6th Cir. 2018) (citing 136 

S. Ct. at 1998).  Separatel\, ³[i]f relators¶ abilit\ to plead 

sufficiently the element of materiality were stymied by the 

government¶s choice not to intervene, this would undermine the 

purposes of the Act,´ as the FCA allows relators to proceed even 

without government intervention.  Id. (citation omitted).  And 

finally, there is no reason believe that the decision not to 

intervene is a comment on the merits of this case.  See, e.g., 

United States ex rel. Atkins v. McInteer, 470 F.3d 1350, 1360 

n.17 (11th Cir. 2006) (³In an\ given case, the government ma\ 

have a host of reasons for not pursuing a claim.´); United States 

ex rel. Chandler v. Cook Cty., Ill., 277 F.3d 969, 974 n.5 (7th 

Cir. 2002) (³The Justice Department ma\ have m\riad reasons for 

permitting the private suit to go forward including limited 

prosecutorial resources and confidence in the relator¶s 

attorne\.´).   

Third, defendants argue that AR¶s noncompliance does 

not go to the central purpose of any of the contracts, as the 

contracts pertain to missile defense and rocket engine 

technology, not cybersecurity.  See Escobar, 136 S. Ct. at 2004 

n.5 (noting that a misrepresentation is material where it goes to 

the ³essence of the bargain´).  This argument is unavailing at 
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this stage of the proceedings.  Relator alleges that all of AR¶s 

relevant contracts with the DoD and NASA incorporated each 

entit\¶s acquisition regulations.  (See SAC ¶¶ 84, 105.)  These 

acquisition regulations require that the defense contractor 

undertake cybersecurity specific measures before the contractor 

can handle certain technical information.  Here, compliance with 

these c\bersecurit\ requirements could have affected AR¶s abilit\ 

to handle technical information pertaining to missile defense and 

rocket engine technology.  (See Req. for Judicial Notice Ex. Z at 

1.)  Accordingly, misrepresentations as to compliance with these 

cybersecurity requirements could have influenced the extent to 

which AR could have performed the work specified by the contract.   

Fourth and finally, defendants argue that the 

government¶s response to the defense industr\¶s non-compliance 

with these regulations as a whole weighs against a finding of 

materiality.  When evaluating materiality, courts should 

³consider how the [government] has treated similar violations.´  

See United States ex rel. Rose v. Stephens Inst., 909 F.3d 1012, 

1020 (9th Cir. 2018).  Defendants contend that the DoD never 

expected full technical compliance because it constantly amended 

its acquisition regulations and promogulated guidances that 

attempted to ease the burdens on the industry.  This observation 

is not dispositive.  Even if the government never expected full 

technical compliance, relator properly pleads that the extent to 

which a company was technically complaint still mattered to the 

government¶s decision to enter into a contract.  (See SAC ¶¶ 66-

72.)  Defendants have not put forth any judicially noticeable 

evidence that the government paid a company it knew was 

Case 2:15-cv-02245-WBS-AC   Document 57   Filed 05/08/19   Page 13 of 17

100



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 14  

 
 

noncompliant to the same extent as AR was.  Therefore, this 

consideration does not weigh in favor of dismissal. 

Accordingly, given the above considerations, relator 

has plausibly pled that defendants¶ alleged failure to full\ 

disclose its noncompliance was material to the government¶s 

decision to enter into and pay on the relevant contracts.8   

C. Conspiracy under the FCA 

Relator¶s third count alleges that defendants 

participated in a conspiracy to submit false claims in violation 

of 31 U.S.C. § 3729(a)(1)(C).  Relator maintains that defendants 

and their officers conspired together to defraud the United 

States by knowingly submitting false claims.  (See SAC ¶ 144.)  

Section 3729(a)(1)(C) imposes liability on a person who conspires 

to commit a violation of Section 3729(a)(1)(A) or Section 

3729(a)(1)(B).   

Defendants argue that this count fails as a matter of 

law because relator has failed to identify two distinct entities 

that conspired.  Derived from antitrust law, the intracorporate 

conspirac\ doctrine ³holds that a conspirac\ requires an 

agreement among two or more persons or distinct business 

entities.´  United States v. Hughes Aircraft Co., 20 F.3d 974, 

979 (9th Cir. 1994) (internal quotation marks omitted).  The 

doctrine stems from the definition of a conspiracy and the 

requirement that there be a meeting of the minds.  See Hoefer v. 

Fluor Daniel, Inc., 92 F. Supp. 2d 1055, 1057 (C.D. Cal. 2000) 

(citing Fonda v. Gray, 707 F.2d 435, 438 (9th Cir. 1983)).  While 

                     
8  The court expresses no opinion as to what relator will 

be able to establish at summary judgment or trial.   
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the Ninth Circuit has not addressed this issue, several district 

courts have applied the intracorporate conspiracy doctrine to FCA 

claims.  See United States ex rel. Lupo v. Quality Assurance 

Servs., Inc., 242 F. Supp. 3d 1020, 1027 (S.D. Cal. 2017) 

(collecting cases).  Courts have used this principle to bar 

conspiracy claims where the alleged conspirators are a parent 

corporation and its wholly-owned subsidiary.  See, e.g., United 

States ex. rel. Campie v. Gilead Scis., Inc., No. C-11-0941 EMC, 

2015 WL 106255, at *15 (N.D. Cal. Jan. 7, 2015).   

Here, relator identifies only a parent company, ARH, 

and its wholly-owned subsidiary, AR, as defendants.  (SAC ¶¶ 7-

8.)  While relator alleges that defendants also conspired with 

its officers, a corporation, as a matter of law, ³cannot conspire 

with its own emplo\ees or agents.´  Hoefer, 92 F. Supp. 2d at 

1057.  By failing to allege that defendants conspired with any 

independent individual or entit\, relator¶s conspiracy claim 

fails as a matter of law.      

Accordingly, the court will dismiss relator¶s third 

claim, that defendants participated in a conspiracy to submit 

false claims in violation of 31 U.S.C. § 3729(a)(1)(C).   

III.   Motion to Compel Arbitration and Stay Proceedings 

³Relator does not oppose defendants¶ motion to refer 

his emplo\ment related claims to arbitration´ based on his 

arbitration agreement with defendants.  (Opp¶n to Mot. to Dismiss 

at 16 (Docket No. 53); see also Decl. of Ashley Neglia Ex. 1 

(arbitration agreement) (Docket No. 51-1).)  Relator does oppose, 

however, defendants¶ request that the entire proceedings be 

stayed pending the resolution of these employment related claims 
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in arbitration.  Relator contends that a stay is inappropriate as 

to his FCA claims because they are brought on behalf of the 

government, are not referable to arbitration, and are separate 

from the issues involved in his employment-related claims.  (See 

Opp¶n to Mot. to Dismiss at 16-17.)  

Section 3 of the FAA provides that a court ³shall on 

application of one of the parties sta\ the trial´ of ³an\ suit 

proceeding´ brought ³upon an\ issue referable to arbitration 

under [an arbitration] agreement . . . until such arbitration has 

been had in accordance with the terms of the agreement.´  9 

U.S.C. � 3.  A part\ is onl\ ³entitled to a sta\ pursuant to 

section 3´ as to arbitrable claims.  Leyva v. Certified Grocers 

of Cal., Ltd., 593 F.2d 857, 863 (9th Cir. 1979).  As to 

nonarbitrable claims, which defendants concede the FCA claims 

are, this court has discretion whether to stay the litigation 

pending arbitration.  Id. at 863-64.  This court may decide 

whether ³it is efficient for its own docket and the fairest 

course for the parties to enter a stay of an action before it, 

pending resolution of independent proceedings which bear upon the 

case.´  Id. at 863.  If there is a fair possibility that the stay 

may work damage to another party, a stay may be inappropriate.  

See Dependable Highway Exp., Inc. v. Navigators Ins. Co., 498 

F.3d 1059, 1066 (9th Cir. 2007) (citation omitted).    

The court will not expand the stay to encompass the 

nonarbitrable FCA claims.  The issues involved in the FCA claims 

differ from those involved in relator¶s emplo\ment-based claims.  

Relator¶s FCA claims concern fraud that defendants allegedly 

perpetrated on the government, while relator¶s employment-based 
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claims concern the alleged violation of his own rights during his 

employment.  Resolution of relator¶s emplo\ment-based claims will 

not narrow the factual and legal issues underlying the FCA 

claims.  While relator brings one of his employment claims under 

the FCA, ³[t]he elements differ for a FCA violation claim and a 

FCA retaliation claim.´  Mendiondo v. Centinela Hosp. Med. Ctr., 

521 F.3d 1097, 1103 (9th Cir. 2008).  Moreover, a stay would 

unnecessaril\ work to dela\ resolution of relator¶s FCA claims, 

which have been pending for more than three years.    

Accordingl\, the court will refer relator¶s emplo\ment-

based claims, Counts Four, Five, and Six, to arbitration and stay 

proceedings as to these claims only.9   

IT IS THEREFORE ORDERED that defendants¶ Motion to 

Dismiss Relator¶s Second Amended Complaint (Docket No. 50) be, 

and the same hereby is, GRANTED IN PART.  Count Three of 

relator¶s Second Amended Complaint is DISMISSED WITH PREJUDICE.  

The motion is DENIED in all other respects. 

IT IS FURTHER ORDERED that defendants¶ Motion to Compel 

Arbitration and Stay Proceedings (Docket No. 50) be, and the same 

hereby is, GRANTED with respect to Counts Four, Five, and Six of 

relator¶s Second Amended Complaint.  Proceedings as to Counts One 

and Two are not stayed. 

Dated:  May 8, 2019 
 
 

 

                     
9  All remaining Requests for Judicial Notice (Docket No. 

52) are DENIED as MOOT. 
 

Case 2:15-cv-02245-WBS-AC   Document 57   Filed 05/08/19   Page 17 of 17

104



105



106



107



108



109



110



111



112



113



114



115



116



117



118



119



120



121



122



123



124



125



126



127



128



129



130



131



132



133



134



135



136



137



138



139



140



141



UNPUBLISHED 
 

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

 
 

No. 20-1241 
 

 
In re:  FLUOR INTERCONTINENTAL, INC., a California corporation; FLUOR 
FEDERAL GLOBAL PROJECTS, INC.; FLUOR FEDERAL SERVICES, LLC, 
 
   Petitioners. 

 
 

On Petition for Writ of Mandamus.  (1:19-cv-00289-LO-TCB) 
 

 
Submitted:  March 2, 2020 Decided:  March 25, 2020 

 
 
Before DIAZ, THACKER, and RUSHING, Circuit Judges. 

 
 
Petition granted by unpublished per curiam opinion.  

 
 
Mark C. Moore, Jennifer S. Cluverius, NEXSEN PRUET, LLC, Greenville, South 
Carolina; John P. Elwood, Craig D. Margolis, Tirzah S. Lollar, Christian D. Sheehan, 
Samuel M. Shapiro, ARNOLD & PORTER KAYE SCHOLER LLP, Washington, D.C., 
for Petitioners.  Eric N. Heyer, Thomas O. Mason, THOMPSON HINE LLP, Washington, 
D.C., for Respondent.  

 
 
Unpublished opinions are not binding precedent in this circuit. 

142



2 
 

PER CURIAM: 

On March 13, 2020, we granted a petition by Fluor Intercontinental, Inc., Fluor 

Federal Global Projects, Inc., and Fluor Federal Services, LLC (collectively “Fluor”) for a 

writ of mandamus.  We directed the district court to vacate portions of three orders that 

required Fluor to produce information over which the district court concluded Fluor had 

waived attorney-client privilege.  We set out our reasons here.     

 
 

I. 
 

In 2017, Fluor, a government contractor, began an internal investigation of an 

alleged conflict of interest involving an employee, Steven Anderson, and a company 

(Relyant Global, LLC) to which Fluor planned to award a contract.  Fluor’s legal 

department supervised the investigation, providing advice about Fluor’s potential legal 

exposure and the need to report any wrongdoing to the government.  Following its 

investigation, Fluor terminated Anderson.  It also sent a summary of its findings to the 

government pursuant to 48 C.F.R. § 52.203-13(b)(3)(i), which provides that “[t]he 

Contractor shall timely disclose, in writing, to the agency Office of the Inspector General 

. . . whenever . . . the Contractor has credible evidence” that an employee has violated 

certain federal criminal laws, including the False Claims Act.1 

                                              
1 In addition to the disclosure requirement, this regulatory regime, called the 

“Contractor Code of Business Ethics and Conduct,” requires government contractors to 
have a written code of business ethics and conduct, exercise due diligence to prevent and 
detect criminal conduct, and establish an ongoing business ethics awareness and 
compliance program as well as an internal control system.  Id. § 52.203-13(b)–(c).  The 
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The summary of Fluor’s findings includes the following statements: (1) “Anderson 

had a financial interest in and appears to have inappropriately assisted [a] Fluor supplier 

and potential subcontractor”; (2) “Fluor considers this a violation of its conflict of interest 

policy and Code of Business Conduct and Ethics”; (3) “Anderson used his position as the 

[Afghanistan] project manager to pursue Relyant concrete contracts with the German 

military, and Mr. Anderson used his position as the [Afghanistan] project manager to obtain 

and improperly disclose nonpublic information to Relyant”; and (4) “Fluor estimates there 

may have been a financial impact to the Government because Mr. Anderson’s labor was 

charged to the contract task order while he engaged in improper conduct.”  Pet. Writ of 

Mandamus 13.   

Anderson filed suit against Fluor, asserting claims of, among other things, wrongful 

termination, defamation, and negligence stemming from Fluor’s internal investigation and 

disclosure to the government.  In discovery, Anderson sought copies of Fluor’s files 

regarding the internal investigation.  Fluor objected, arguing that the files were protected 

by attorney-client privilege and the work-product doctrine.  Anderson moved to compel 

production, but a magistrate judge denied the motion, agreeing with Fluor that the files 

were protected from disclosure.   

                                              
internal control system must provide for, among other things, “[f]ull cooperation with any 
Government agencies responsible for audits, investigations, or corrective actions.”  Id. 
§ 52.203-13(c)(2)(ii)(G).  The disclosure requirement is meant to “emphasize the critical 
importance of integrity in contracting.”  Federal Acquisition Regulation; FAR Case 2007-
006, Contractor Business Ethics Compliance Program and Disclosure Requirements, 73 
Fed. Reg. 67064-02, 67071 (Nov. 12, 2008). 
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On November 8, 2019, the district court overruled (in part) the magistrate judge’s 

order.  As relevant here, the court concluded that the four statements described above in 

Fluor’s disclosure to the government revealed “legal conclusions which characterize 

[Anderson’s] conduct in a way that reveals attorney-client communications,” Pet. Writ of 

Mandamus Ex. D, at 10, and thus that Fluor had waived attorney-client privilege as to those 

statements, other communications on the same subject matter, and the details underlying 

them, including fact work product.  The district court also concluded that Fluor’s 

description of the disclosure as “voluntary” in its answer and counterclaim was a binding 

judicial admission.  And it asserted that 48 C.F.R. § 52.203-13(b)(3)(i) requires only “a 

mere notice disclosing the fact that the contractor has credible evidence,” so Fluor’s 

disclosure of information beyond that fact was voluntary.  Pet. Writ of Mandamus Ex. D, 

at 12 n.1.  Fluor moved for reconsideration of the district court’s ruling, but the court denied 

the motion on December 20, 2019.   

The magistrate judge then ordered Fluor to produce the relevant internal 

investigation files.  But based on Fluor’s representation that it would promptly seek 

appellate review, the magistrate judge stayed the production order.  On February 26, 2020, 

the district court overruled the magistrate judge’s order staying production and ordered 

Fluor to produce the relevant materials within seven days. 

Fluor then sought mandamus relief in our court. 

 

 

 

145



5 
 

II. 

“Mandamus is a ‘drastic’ remedy that must be reserved for ‘extraordinary 

situations[.]’”  Cumberland Cty. Hosp. Sys., Inc. v. Burwell, 816 F.3d 48, 52 (4th Cir. 2016) 

(quoting Kerr v. U.S. Dist. Court for the N. Dist. of Cal., 426 U.S. 394, 402 (1976)).  We 

provide mandamus relief “only when (1) petitioner ‘ha[s] no other adequate means to attain 

the relief [it] desires’; (2) petitioner has shown a ‘clear and indisputable’ right to the 

requested relief; and (3) the court deems the writ ‘appropriate under the circumstances.’”  

In re Murphy-Brown, LLC, 907 F.3d 788, 795 (4th Cir. 2018) (quoting Cheney v. U.S. Dist. 

Court, 542 U.S. 367, 380–81 (2004)).  As we explain, we conclude that Fluor has satisfied 

these exacting standards. 

A. 

 We consider first whether Fluor has other adequate means to attain the relief it seeks.  

Anderson argues that Fluor has available to it three such means—(1) disobey the district 

court’s order, be found in contempt, and appeal the contempt order; (2) seek certification 

of an interlocutory appeal under 28 U.S.C. § 1292(b); and (3) appeal after final judgment.   

 But under the circumstances of this case, we cannot agree that these means are 

adequate.  As to appealing from a contempt order, we have previously held that “such an 

appellate remedy is hardly ‘adequate.’”  Rowley v. McMillan, 502 F.2d 1326, 1335 (4th 

Cir. 1974); see also In re Kellogg Brown & Root, Inc., 756 F.3d 754, 761 (D.C. Cir. 2014) 

(noting that “forcing a party to go into contempt is not an ‘adequate’ means of relief”).  As 

we have explained, a civil contempt sanction is not immediately appealable as an 

interlocutory order.  United States v. Myers, 593 F.3d 338, 344 (4th Cir. 2010).  And while 
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“a party to an action may immediately appeal an order of criminal contempt,” Fluor 

couldn’t have known in advance “whether the [d]istrict [c]ourt would punish its 

disobedience with an appealable criminal sanction or an ‘onerously coercive civil contempt 

sanction with no means of review until the perhaps far distant day of final judgment.’”  See 

In re The City of New York, 607 F.3d 923, 934 (2d Cir. 2010) (quoting 15B Charles Alan 

Wright, Arthur R. Miller & Edward C. Cooper, Federal Practice and Procedure § 3914.23, 

at 146 (2d ed. 1992)). 

As to seeking certification of an interlocutory appeal under § 1292(b), we agree with 

Fluor that this means of relief is inadequate in light of the district court’s suggestion that 

such an effort would be futile.  When considering the magistrate judge’s order staying 

production, the district court evaluated Fluor’s likelihood of success on appeal.  In doing 

so, it noted that, despite Fluor’s “significant briefing and argument,” Fluor “ha[d] not gone 

so far as to identify specific grounds which will satisfy the preconditions for [interlocutory 

appeal].”  Pet. Writ of Mandamus Ex. K, at 8.    

Nor are we satisfied that appealing after a final judgment is an adequate means of 

relief here.  True, in Mohawk Industries, Inc. v. Carpenter, the Supreme Court concluded 

that post-judgment appeals are generally adequate means of relief from disclosure orders 

adverse to attorney-client privilege.  558 U.S. 100, 109 (2009).  But it also noted that in 

“extraordinary circumstances,” such as “when a disclosure order ‘amount[s] to a judicial 

usurpation of power or a clear abuse of discretion,’ or otherwise works a manifest 

injustice,” a party may still “petition the court of appeals for a writ of mandamus.”  Id. at 

111 (quoting Cheney, 542 U.S. at 390).   
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We conclude that such circumstances are present in this case.  First, for the reasons 

discussed below, the district court’s ruling that Fluor’s disclosure waived attorney-client 

privilege is clearly and indisputably incorrect.  Second, the ruling implicates “the important 

legal principles that protect attorney-client relationships,” which we recently “elucidate[d]” 

in In re Search Warrant Issued June 13, 2019, 942 F.3d 159, 172–74 (4th Cir. 2019).  Third, 

requiring Fluor to produce privileged materials is particularly injurious here, where Fluor 

acted pursuant to a regulatory scheme mandating disclosure of potential wrongdoing.  

Government contractors should not fear waiving attorney-client privilege in these 

circumstances.  We think that together, these circumstances work a manifest injustice.  

For these reasons, we conclude that Fluor has no other adequate means to attain the 

relief it desires. 

B. 

 We consider next whether Fluor has shown a clear and indisputable right to relief.  

Fluor contends that it has done so as to three erroneous conclusions by the district court: 

(1) that Fluor’s disclosure revealed attorney-client communications and thus waived 

attorney-client privilege, (2) that Fluor’s disclosure was voluntary under 48 C.F.R. 

§ 52.203-13, and (3) that Fluor’s description of the disclosure as “voluntary” in its answer 

and counterclaim was a binding judicial admission.  We agree that the district court clearly 

and indisputably erred as to the first conclusion, and so find it unnecessary to address the 

others.   

 The district court overruled the magistrate judge’s denial of Anderson’s motion to 

compel production of the internal investigation files because it concluded that the four 
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statements described above in Fluor’s disclosure to the government waived attorney-client 

privilege.  It focused on the following portions of the statements:  “(i) Plaintiff ‘appears to 

have inappropriately assisted . . .’; (ii) ‘Fluor considers [that] a violation . . .’; (iii) Plaintiff 

‘used his position . . . to pursue [improper opportunities] and . . . to obtain and improperly 

disclose nonpublic information . . .’; and (iv) ‘Fluor estimates there may have been a 

financial impact . . . [due to] improper conduct.’”  Pet. Writ of Mandamus Ex. D, at 9–10.   

According to the district court, because these four statements are “conclusions 

which only a lawyer is qualified to make,” id. at 10 (quoting In re Allen, 106 F.3d 582, 605 

(4th Cir. 1997)), they revealed attorney-client communications and thereby waived 

attorney-client privilege.  Respectfully, the district court’s conclusion was clearly and 

indisputably incorrect.     

 To find waiver, a court must find that there has been “disclosure of a communication 

or information covered by the attorney-client privilege or work-product protection.”  Fed. 

R. Evid. 502.  But we will not infer a waiver merely because a party’s disclosure covers 

“the same topic” as that on which it had sought legal advice.  Sky Angel U.S., LLC v. 

Discovery Commc’ns, LLC, 885 F.3d 271, 276 (4th Cir. 2018); see also United States v. 

O’Malley, 786 F.2d 786, 794 (7th Cir. 1986) (“[A] client does not waive his attorney-client 

privilege ‘merely by disclosing a subject which he had discussed with his attorney.’  In 

order to waive the privilege, the client must disclose the communication with the attorney 

itself.” (internal citation omitted)).      

Relatedly, in determining whether there has been disclosure of a communication 

covered by the attorney-client privilege, we distinguish between disclosures based on the 
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advice of an attorney, on the one hand, and the underlying attorney-client communication 

itself, on the other.  See In re Grand Jury Subpoena, 341 F.3d 331, 336 (4th Cir. 2003).    

In In re Grand Jury Subpoena, we considered whether the appellant waived attorney-client 

privilege by answering “no” to a question on a publicly filed document based on the advice 

of his attorney, and whether the appellant waived privilege by telling FBI agents that he 

answered “no” to the question “under the advice of an attorney.”  Id. at 334, 336. 

We concluded that the appellant’s statement—based on the advice of his attorney—

on a publicly filed document did not waive privilege.  Id. at 336.  We explained that “[t]he 

underlying communications between Counsel and Appellant regarding his submission of 

[the publicly filed document] are privileged, regardless of the fact that those 

communications may have assisted him in answering questions in a public document.”  Id.  

Put differently, “Appellant filled out and submitted [the publicly filed document] himself; 

that he may have answered a question in a particular way on the advice of his attorney does 

not subject the underlying attorney-client communications to disclosure.”  Id.  Ruling 

otherwise, we noted, “would lead to the untenable result that any attorney-client 

communications relating to the preparation of publicly filed legal documents—such as 

court pleadings—would be unprotected.”  Id.   

But, as to the appellant’s statements to the FBI agents, we concluded that he waived 

attorney-client privilege because he “clearly stated to a third party that his attorney had 

advised him to answer ‘no’” to the relevant question, thereby disclosing the content of the 

underlying attorney-client communication itself.  Id. at 337. 
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  These principles reveal the clear and indisputable error in the district court’s 

assertion that Fluor’s disclosure contained “legal conclusions as to past events, as well as 

recommendations for future conduct, [] conclusions which only a lawyer is qualified to 

make.”  Pet. Writ of Mandamus Ex. D, at 10 (quoting In re Allen, 106 F.3d at 605).  Setting 

aside whether Fluor’s statements were in fact legal conclusions that only a lawyer could 

make, that is not the test for whether waiver of attorney-client privilege has occurred.2  

Instead, to find waiver, a court must conclude that there has been disclosure of protected 

communications.   

As applied here, the fact that Fluor’s disclosure covered the same topic as the 

internal investigation or that it was made pursuant to the advice of counsel doesn’t mean 

that privileged communications themselves were disclosed.  The district court clearly and 

indisputably erred in finding otherwise. 

We also disagree with the district court’s conclusion that this case is similar to In re 

Martin Marietta Corp., 856 F.2d 619 (4th Cir. 1988).  On the contrary, that case highlights 

the problem with the district court’s determination that Fluor disclosed privileged 

communications.  There, we concluded that the appellant waived privilege over protected 

internal audit interviews because its disclosure to the government quoted from the 

interviews, and it waived privilege over protected internal notes and memoranda on the 

                                              
2 As Fluor correctly notes, In re Allen has nothing to do with waiver.  There, we 

held simply that because documents prepared by a lawyer contained legal conclusions that 
only an attorney was qualified to make, the documents were prepared in the attorney’s 
capacity as an attorney rather than as a lay investigator.  106 F.3d at 605.     
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interviews because the disclosure “summariz[ed] in substance and format the interview 

results.”  Id. at 626 n.2.  For example, the disclosure stated that “‘of those consulted within 

the Company all will testify that any qualms they had about the arrangement had nothing 

to do with worries about fraud,’ and ‘there is no evidence, testimonial or documentary, that 

any company officials in the meeting [of November 17, 1983] except Mr. Pollard and his 

Maxim employees, understood that Maxim had departed from the strict procedures of its 

[] contract.’”  Id. at 623.  By directly quoting and summarizing what employees had said 

to counsel in the interviews, the appellant in In re Martin Marietta Corp. revealed 

privileged communications. 

But here, there is no evidence to suggest that the four statements in Fluor’s 

disclosure quoted privileged communications or summarized them in substance and 

format.  Rather, the statements do no more than describe Fluor’s general conclusions about 

the propriety of Anderson’s conduct.  We are unwilling to infer a waiver of privilege on 

these facts.  The most that can be inferred from this record is that Fluor’s statements were 

based on the advice of its counsel.  Because that is clearly and indisputably insufficient to 

show waiver, Fluor has shown a clear and indisputable right to relief.   

C. 

 Lastly, we are satisfied that a writ is appropriate under the circumstances.  In 

addition to being manifestly incorrect, the district court’s decision has potentially far-

reaching consequences for companies subject to 48 C.F.R. § 52.201-13 and other similar 

disclosure requirements.  We struggle to envision how any company could disclose 

credible evidence of unlawful activity without also disclosing its conclusion, often based 
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on the advice of its counsel, that such activity has occurred.  More likely, companies would 

err on the side of making vague or incomplete disclosures, a result patently at odds with 

the policy objectives of the regulatory disclosure regime at issue in this case.   

The district court’s decision also introduces uncertainty and irregularity into waiver 

determinations.  Whether a conclusion is one that only an attorney could make is a 

subjective determination that will likely depend on the particular legal question at issue.  

The Supreme Court has stated that “[a]n uncertain privilege, or one which purports to be 

certain but results in widely varying applications by the courts, is little better than no 

privilege at all.”  Upjohn Co. v. United States, 449 U.S. 383, 393 (1981).   We agree, and 

therefore find it necessary to issue the writ here. 

*** 

For the reasons given, we grant Fluor’s petition for a writ of mandamus on the terms 

set out in our March 13 order.  

 

PETITION GRANTED 
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THE ESTATE OF MALCOLM J. BRYANT, Plaintiff, 
v. 

BALTIMORE POLICE DEPARTMENT, et al., Defendants 

Case No.: ELH-19-384 
United States District Court, D. Maryland 

October 29, 2020 

Boardman, Deborah L., United States Magistrate Judge 

MEMORANDUM OPINION AND ORDER 

 The parties to this civil rights lawsuit jointly moved to compel the Baltimore City State's 
Attorney's Office (“SAO”), a nonparty, to produce documents responsive to a Rule 45 
subpoena. ECF 106.[1] The SAO withheld the documents on work product grounds. The 
SAO filed a response to the motion to compel, ECF 110, and submitted a copy of its 
privilege log to chambers. Because the privilege log was not filed on the docket and 
should be part of the record, it is attached to this memorandum opinion and order. The 
parties filed a joint reply. ECF 111. The Court held a Zoom hearing on October 8, 2020 
and directed the SAO to submit the withheld documents for in camera review. The Court 
held a second Zoom hearing on October 14, 2020. Counsel for the parties and the SAO 
participated in both Zoom hearings. 
  
The privilege log includes forty-two entries.[2] In response to the parties’ motion, the 
SAO produced three documents it initially withheld. After the first Zoom hearing, the 
SAO agreed to produce additional documents. It offered to do so out of fairness and in 
the interest of justice, but on the condition that the production would not be considered 
a waiver of the privilege as to the other documents. The parties agreed to this offer. As a 
result, several documents are no longer at issue. They are documents 2, 3, 14–22, 24, 
26–28, and 42. Additionally, the parties reached an agreement on several other 
documents that were redacted or withheld because they contained personal identifying 
information. They are documents 8–12 and 29–41. Those documents also are no longer 
at issue. For reasons stated on the record during the second Zoom hearing, the Court 
ordered the production of documents 1, 6 (with criminal history redacted), and 25 (with 
the second page redacted). 
  
The Court took under advisement the question of privilege as to documents 4, 5, 7, and 
23 and the second page of document 25. The Court also took under advisement the 
argument advanced by the individual defendants, Detective William Ritz and Analyst 
Barry Verger, that the SAO waived the privilege entirely when it disclosed its file to the 
Quattrone Center for the Fair Administration of Justice (“Quattrone Center”) as part of 
a collaborative post-exoneration examination of Mr. Bryant's wrongful conviction. The 
Court has reviewed the parties’ filings, heard their arguments and the arguments of the 
SAO, and reviewed the documents submitted for in camera review. For the following 
reasons, the Court finds the SAO did not waive the work product privilege by providing 
its file to the Quattrone Center or allowing two of its prosecutors to be interviewed by 
the Quattrone Center. The Court further finds the work product privilege protects from 
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disclosure documents 7, 23, and page two of document 25. The parties’ motion to 
compel is denied as to those documents. The Court finds the work product privilege 
does not protect from disclosure documents 4 and 5. The parties’ motion to compel is 
granted as to those documents. 
  
I. Discovery of Work Product 
 Rule 26(b) provides that parties “may obtain discovery regarding any nonprivileged 
matter that is relevant to any party's claim or defense....” Fed. R. Civ. P. 26(b)(1). 
Privileged matters include those protected by the work product doctrine, which is “ ‘a 
qualified privilege,’ to be held by lawyer and client alike, ‘for certain materials prepared 
by an attorney “acting for his client in anticipation of litigation.” ’ ” In re Search Warrant 
Issued June 13, 2019, 942 F.3d 159, 173–74 (4th Cir. 2019), as amended (Oct. 31, 2019) 
(quoting United States v. Nobles, 422 U.S. 225, 237– 38 (1975) (quoting Hickman v. 
Taylor, 329 U.S. 495, 508 (1947))). A document is prepared “in anticipation of 
litigation” if it is “prepared because of the prospect of litigation when the preparer faces 
an actual claim or a potential claim following an actual event or series of events that 
reasonably could result in litigation.” Nat'l Union Fire Ins. Co. of Pittsburgh, Pa. v. 
Murray Sheet Metal Co., 967 F.2d 980, 984 (4th Cir. 1992) (emphasis in original). 
Pursuant to the work product doctrine, which has been incorporated into the Federal 
Rules of Civil Procedure at Rule 26(b)(3), “an attorney is not required to divulge, 
by discovery or otherwise, facts developed by his efforts in preparation of the case or 
opinions he has formed about any phase of the litigation.” Chaudhry v. Gallerizzo, 174 
F.3d 394, 403 (4th Cir. 1999) (quoting In re Doe, 662 F.2d 1073, 1077 (4th Cir. 
1981)); see Fed. R. Civ. P. 26(b)(3). The burden is on the party seeking the doctrine's 
protection to demonstrate that it applies. Solis v. Food Employers Labor Relations 
Ass'n, 644 F.3d 221, 232 (4th Cir. 2011). 
  
The law distinguishes between fact work product and opinion work product. Fact work 
product “is ‘a transaction of the factual events involved,’ ” whereas opinion work product 
“ ‘represents the actual thoughts and impressions of the attorney.’ ” In re Search 
Warrant Issued June 13, 2019, 942 F.3d at 174 (quoting In re Grand Jury Subpoena, 870 
F.3d 312, 316 (4th Cir. 2017) (internal quotation marks omitted)). 
  
Work product may be discovered under certain circumstances. The production of fact 
work product may be compelled “in limited circumstances, where a party shows ‘both a 
substantial need and an inability to secure the substantial equivalent of the materials by 
alternate means without undue hardship.’ ” Id. (quoting In re Grand Jury Subpoena, 
870 F.3d at 316); see Fed. R. Civ. P. 26(b)(3). Opinion work product is afforded far more 
protection than fact work product. Even establishing a substantial need for the 
protected information does not allow access to opinion work product. The “Fourth 
Circuit has made clear that such production [upon a showing of substantial need] 
should not include opinion work product.” Owens v. Mayor & City Council of Baltimore, 
No. 11-3295-GLR, 2015 WL 6082131, at (D. Md. Oct. 14, 2015) (citing In re Allen, 106 
F.3d 582, 607 (4th Cir. 1997)). Indeed, “[o]pinion work product...‘enjoys a nearly 
absolute immunity’ and can be discovered by adverse parties ‘only in very rare and 
extraordinary circumstances.’ ” In re Search Warrant Issued June 13, 2019, 942 F.3d at 
174 (quoting In re Grand Jury Subpoena, 870 F.3d at 316). 

155



  
II. Waiver of Work Product 
Before the Court considers whether the privilege applies to documents 4, 5, 7, and 23 
and the second page of document 25, the Court will address the individual defendants’ 
argument that the SAO has waived the work product privilege for all of the documents in 
the Bryant prosecution file. In support of this sweeping argument, they point to the fact 
that the SAO collaborated with the Quattrone Center after Mr. Bryant was released from 
prison. As part of the collaboration, the SAO disclosed all or most of its file to the 
Quattrone Center for a substantive post-exoneration review of the case. By disclosing 
the prosecutorial file to the Quattrone Center, the individual defendants argue, the SAO 
waived its right to assert work product protection for any of the documents disclosed 
and any other documents in the file that might not have been disclosed but relate to the 
subject matter. In support of their waiver argument, the individual defendants argue 
that the results of the collaboration between the Quattrone Center and the SAO have 
been published in a public document, a November 2018 Report of the Baltimore Event 
Review Team on State of Maryland v. Malcolm J. Bryant.[3] They also have submitted 
transcripts of Quattrone Center interviews with two SAO prosecutors conducted as part 
of the collaboration between the two organizations. Defs.’ Ltr. 3; ECF 111-1, 111-2. They 
argue that the SAO waived work product protection through these “extensive 
interviews,” in which “ASA Michael Leedy discussed credibility of the DNA, 
conversations with other attorneys, and the SAO policies” and “Lauren Lipscomb, chief 
of the Conviction Integrity Unit,...cover[ed] her three conversations with [eyewitness] 
Ms. Powell, opinions on the credibility of Powell's statements, and interviews with the 
victim's family.” Defs.’ Ltr. 3. 
  
 “To find waiver, a court must find that there has been ‘disclosure of a communication or 
information covered by the attorney-client privilege or work-product protection.’ ” In re 
Fluor Intercontinental, Inc., 803 F. App'x 697, 701 (4th Cir. 2020) (quoting Fed. R. 
Evid. 502); see Sky Angel U.S., LLC v. Discovery Commc'ns, LLC, 885 F.3d 271, 276 (4th 
Cir. 2018) (same). “Any voluntary disclosure of privileged or protected information 
typically waives both attorney-client privilege and work-product protection.” In re 
Grand Jury 16-3817 (16-4), 740 F. App'x 243, 246 (4th Cir. 2018) (citing In re Martin 
Marietta Corp., 856 F.2d 619, 622-23 (4th Cir. 1988)). To waive work product 
protection, the disclosure of “the contents of otherwise protected work product [must 
be] to someone with interests adverse to his or those of the client, knowingly increasing 
the possibility that an opponent will obtain and use the material.” Owens, 2015 WL 
6082131, at (quoting Doe v. United States, 662 F.2d 1073, 1081 (4th Cir. 1981)). 
Typically, “[d]isclosure to a person with an interest common to that of the attorney or 
the client...is not inconsistent with an intent to invoke the work product doctrine's 
protection and would not amount to such a waiver.” In re Smith & Nephew Birmingham 
Hip Resurfacing Hip Implant Prod. Liab. Litig., No. 17-MD-2775, 2019 WL 2330863, at 
(D. Md. May 31, 2019) (quoting In re Doe, 662 F.2d at 1081). 
  
In addition, “parties may contract to limit the effect of such a disclosure on the 
disclosing party's right to assert privilege in future proceedings,” and “[a] confidentiality 
agreement between [a] disclosing party and [a] recipient may prevent waiver of work-
product protection.” In re Grand Jury 16-3817 (16-4), 740 F. App'x at 246 (citing Fed. R. 
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Evid. 502(e); United States v. Deloitte LLP, 610 F.3d 129, 141 (D.C. Cir. 2010)). To 
determine whether a confidentiality agreement prevented waiver or limited its effects, 
the Court “appl[ies] standard principles of contract interpretation.” Id. (citing United 
States v. Gillion, 704 F.3d 284, 292 (4th Cir. 2012)). The Court “look[s] at the 
agreement's language to determine the parties’ intent” and “read[s] the contract ‘to give 
effect to all its provisions and to render them consistent with each other.’ ” Id. (quoting 
Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 63 (1995)). Then, if “the 
words of a contract in writing are clear and unambiguous,” the Court ascertains “its 
meaning...in accordance with its plainly expressed intent.” Id. (quoting M & G Polymers 
USA, LLC v. Tackett, — U.S. — , 135 S. Ct. 926, 933 (2015)). 
  
The disclosure of fact work product results in a “waiver [that] is broad and pertains to all 
information related to the same subject matter.” Owens, 2015 WL 6082131, at (quoting 
In re Martin Marietta Corp., 856 F.2d at 623). In contrast, when the disclosure of 
opinion work product results in waiver, “the waiver is ‘limited’ and pertains to only the 
information actually disclosed.” Id. (quoting In re Martin Marietta Corp., 856 F.2d at 
623). 
  
Here, the SAO did not waive the work product privilege by producing confidential 
documents from the Bryant prosecution file to the Quattrone Center. The SAO and 
Quattrone Center were not adversaries. On the contrary, they were collaborators 
working together to learn from the mistakes made in the investigation and prosecution 
of Malcolm Bryant. They were united in their effort to prevent wrongful convictions 
from happening in the future. Their relationship “is not inconsistent with an intent to 
invoke the work product doctrine's protection.” In re Smith & Nephew, 2019 WL 
2330863, at (quoting In re Doe, 662 F.2d at 1081). 
  
The terms of their collaborative relationship were memorialized in a mutual non-
disclosure agreement.[4] The agreement clearly and unambiguously shows that the SAO 
intended to retain its work product privilege. See In re Grand Jury 16-3817 (16-4), 740 
F. App'x at 249 (finding, under plain language of a non-disclosure agreement, the party 
with privileged information that was disclosed to the other party retained its right to 
assert privilege).[5] Pursuant to the non-disclosure agreement, the SAO agreed to 
provide confidential information, including attorney work product, to the Quattrone 
Center so that it could “conduct a Just Culture Event Review” of the case and “provide 
insight to the parties, and ultimately the citizens of Maryland, regarding the 
improvement of the criminal justice system and the accuracy of the adjudication of 
criminal cases.” Non-Disc. Agr. 1. To protect confidentiality, the Quattrone Center 
agreed not to use confidential information shared by the SAO “for any purpose except to 
evaluate and engage in discussions concerning the Just Culture Event Review” and not 
to disclose such information except to Quattrone Center employees “who [were] 
required to have the information in order to evaluate or engage in discussions 
concerning the contemplated business relationship.” Id.  2. The Quattrone Center also 
agreed to “take reasonable measures to protect the secrecy of and avoid disclosure and 
unauthorized use of the [SAO's] Confidential Information,” and “to ensure that its 
employees who have access to Confidential Information...understand their obligations 
under this Mutual Nondisclosure Agreement” before the information is disclosed to 
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them. Id.  3.[6] Additionally, the Quattrone Center agreed that the drafts of any report 
generated would “be properly attributed to confer any and all permissible confidential 
protections under Maryland or federal law.” Id.  4. It also agreed that any drafts and the 
final report would be submitted to the SAO before publication so that the SAO could 
“recommend changes” and notify the Quattrone Center if “the report disclose[d] 
Confidential Information owned by [the SAO] which the [SAO] wishe[d] to withhold 
from the report,” in which case the Quattrone Center would remove the information 
from the report. Id. Given the language in the non-disclosure agreement and the 
alignment of interests between the SAO and the Quattrone Center, it is clear that the 
SAO did not intend to waive the work product privilege when it disclosed its file and 
allowed its prosecutors to speak with the Quattrone Center. 
  
 In response to a Rule 45 subpoena, the Quattrone Center produced documents it 
received from the SAO to the parties in this case.[7] This disclosure does not change the 
waiver analysis here. The SAO did not know about or authorize this disclosure. By 
entering into the non-disclosure agreement, the SAO attempted to prevent an 
unauthorized disclosure. Therefore, the Quattrone Center's production to the parties did 
not waive the SAO's work product protection. 
  
III. The SAO Documents 
The Court has reviewed the five remaining documents at issue. The SAO has properly 
asserted the work product privilege as to documents 7, 23, and 25. It has not met its 
burden of establishing work product privilege as to documents 4 and 5. 
  
Document 7, referred to as “Record Synopsis of ASA Lipscomb – Court preparation for 
NP 5/11/16,” is a two-page May 10, 2016 memorandum to file from ASA Lipscomb. It 
contains a brief, general synopsis of the case and reinvestigation. It appears to be 
prepared in anticipation of her presentation at a court hearing the next day. This memo 
is attorney opinion work product. The parties have not demonstrated extraordinary 
circumstances requiring its production. Indeed, they only argue that they have a 
substantial need for the documents. See Jt. Reply 2. This standard applies only to fact 
work product, not opinion work product, which requires extraordinary circumstances 
for production. See In re Search Warrant Issued June 13, 2019, 942 F.3d at 174; In re 
Allen, 106 F.3d at 607; Owens, 2015 WL 6082131, at . The motion to compel the 
production of document 7 is denied. 
  
Document 23, referred to as “Notes and analysis, fact outline – post conviction ASA 
5/11/09,” is a six-page outline prepared by a prosecutor handling a post-conviction 
claim by Malcolm Bryant. It contains the prosecutor's summary, impressions, and legal 
analysis of the trial and evidence. This entire document is opinion work product. The 
parties have not established extraordinary circumstances to warrant its production. 
The motion to compel the production of document 23 is denied. 
  
Document 25, referred to as “Memo to file – notes and analysis of 1st testing order – 
post conviction ASA,” has been produced with the exception of the second page. The 
second page contains the prosecutor's thoughts and recommendations on DNA testing. 
This is purely opinion work product. The parties have not shown extraordinary 
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circumstances to warrant its production. The motion to compel the production of the 
second page of document 25 is denied. 
  
The SAO has not met its burden of establishing work product protection for documents 
4 and 5. The privilege log describes these documents as “Notes by ASA Lipscomb 
analyzing 8-201 2/9/18” and “Notes by ASA Lipscomb analyzing 8-301 2/9/18.” The 
SAO informed the Court that both documents are draft letters to outside counsel from 
the State's Attorney, prepared by ASA Lipscomb. Document 4 appears to be a February 
9, 2018 draft letter to Malcolm Bryant c/o of Joshua Treem regarding Md. Code Ann., 
Crim. Proc. § 8-201. Document 5 appears to be an October 12, 2017 letter to Lamar 
Johnson c/o Parisa Dehghani-Tafti, Esquire, Legal Director of the Mid-Atlantic 
Innocence Project regarding Md. Code Ann., Crim. Proc. § 8-301. It is not clear whether 
the letters ever were sent to Mr. Treem or Ms. Dehghani-Tafti. Upon review of the draft 
letters, the Court does not find that they contain legal analysis, as asserted by the SAO, 
although they do contain legal conclusions and some procedural background on the 
cases. 
  
 Setting aside any quibble over a description of the contents of the letters, it is unclear to 
the Court whether the letters were drafted in anticipation of a litigation, an essential 
requirement of the work product privilege.[8] The SAO bears the burden of establishing 
the document was prepared “because of the prospect of litigation when the preparer 
faces an actual claim or a potential claim following an actual event or series of events 
that reasonably could result in litigation.” Nat'l Union Fire Ins. Co., 967 F.2d at 984 
(emphasis in original). The draft letters were written at least one year after Mr. Bryant's 
conviction was vacated on May 11, 2016. The only possible litigation that the Court is 
aware of that could have been anticipated by Ms. Lipscomb when she drafted the letters 
was this civil rights lawsuit. The Court notes that Mr. Treem is counsel of record for the 
plaintiff in this case. Even considering the identity of the recipients, the Court cannot 
discern from the face of the letters whether they were prepared in anticipation of 
litigation. Even if they were prepared in anticipation of this lawsuit, the Court has no 
basis to conclude that Ms. Lipscomb drafted the letters because the SAO (as opposed to 
the individual officers and the Baltimore Police Department) faced a claim or potential 
claim following an event that reasonably could result in litigation. The SAO has not met 
its burden of establishing the work product doctrine applies to documents 4 and 5, and 
there are no other asserted grounds on which to withhold them. They must be produced. 
  
Date: October 29, 2020 /S/ 
  
Deborah L. Boardman 
United States Magistrate Judge 
Document 118-1 Filed 10/29/20 Page 1 of 4 
Editor's Note: Tabular or graphical material not displayable at this time. 
  
Document 118-1 Filed 10/29/20 Page 2 of 4 
Editor's Note: Tabular or graphical material not displayable at this time. 
  
Document 118-1 Filed 10/29/20 Page 3 of 4 
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Editor's Note: Tabular or graphical material not displayable at this time. 
  
Document 118-1 Filed 10/29/20 Page 4 of 4 
Editor's Note: Tabular or graphical material not displayable at this time. 
  
Documents from the State 
Privilege Log 
Document Number of Description of Document Basis of Privilege Number Pages 
1 1 pg ASA notes from notification meeting with Victim's mother 4.12.16 Work Product 2 
1 pg Letter to Victim's sister from ASA Lipscomb (pending 8-201 Work Product 
hearing prep) sent (pending 8-201 hearing prep) sent 5.9.16 5/11/16 
3 1 pg Letter to Witness Powell from ASA Lipscomb Work Product 4 1 pg Notes by ASA 
Lipscomb analyzing 8-201 2/9/18 Work product this is a draft letter 5 1 pg Notes by ASA 
Lipscomb analyzing 8-301 2/9/18 Work product this is a draft letter copied from 
another file 6 15 pages Internal memo: re-investigation notes, legal analysis and 
Deliberative process and recommendation of ASA Lipscomb to SA compiled 4.5.16 
through work product 7 1 page Record Synopsis of ASA Lipscomb – Court preparation 
for NP Work Product 8 7 pages BPD Powell Statement – redactions of personal 
identifying Address, phone number, and information social security numbers are 
redacted - Personal 
  
Identifying Information 
9 32 pages Renaldo Rich BPD documents - redactions of personal identifying Address, 
phone number, and information social security numbers are redacted - Personal 
  
Identifying Information 
10 209 pages Discovery and Court motions - redactions of personal identifying Address, 
phone number, and information social security numbers are redacted - Personal 
  
Identifying Information 
11 424 pages Trial Transcripts - redactions of personal identifying information Address, 
phone number, and social security numbers are redacted - Personal 
  
Identifying Information 
12 9 pages Autopsy - redactions of personal identifying information Address, phone 
number, and social security numbers are redacted - Personal 
  
Identifying Information 
13 53 pages Notes and analysis - Trial ASA 3/2/99 Work Product these are generally 
undated, but the 1st page has the date 3/2/99 on it 
  
14 8 pages Notes and analysis – Trial ASA to be sent Work Product 15 1 page 1.11.11 
Notes of Post-Conviction ASA Work Product 16 3 pages 2009 draft order – Post-
Conviction ASA 5/22/09 Work Product 17 5 pages 2009 draft order – Post-Conviction 
ASA 5/20/09 Work Product 18 6 pages Draft letter to Judge Rasin – Post Conviction 
ASA 9/17/09 Work Product 19 7 pages Draft letter to Michelle Nethercott – post 
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Conviction ASA 7/16/09 Work Product 20 10 pages Notes and analysis saved as 
“Malcolm Bryant” – post conviction Work Product 
 ASA 11/25/08 conviction ASA conviction ASA 
21 8 pages Notes and analysis of Malcolm Bryant BPD interviews – post Work Product 
22 9 pages Notes and analysis of trial transcript – post conviction ASA 12/8/08 Work 
Product 23 11 pages Notes and analysis, fact outline – post conviction ASA 5/11/09 
Work Product 24 11 pages Notes and analysis of testing – post conviction ASA Work 
Product 25 12 pages Memo to file – notes and analysis of 1st testing order – post Work 
Product 
26 13 pages Draft of State's response to 8-201 – post conviction ASA Work Product 27 14 
pages Draft of State's proposed testin, analysis – post conviction ASA Work Product 28 1 
page Notes regarding DNA testing – post conviction ASA Work Product 29 75 pages 
DNA 1.27.17 pdf file - redactions of personal identifying Address, phone number, and 
information social security numbers are redacted - Personal 
Identifying Information 
30 12 pages Voir Dire and Jury Notes - redactions of personal identifying Address, 
phone number, and information social security numbers are redacted - Personal 
  
Identifying Information 
31 37 pages Defendant's Statements – redactions of personal identifying Address, phone 
number, and information social security numbers are redacted - Personal 
  
Identifying Information 
32 8 pages Indictments - redactions of personal identifying information Address, phone 
number, and social security numbers are redacted - Personal 
  
Identifying Information 
33 34 pages Leads and Suspects of BPD – redactions of personal identifying Address, 
phone number, and information social security numbers are redacted - Personal 
  
Identifying Information 
34 28 pages Offense reports - redactions of personal identifying information Address, 
phone number, and social security numbers are redacted - Personal 
  
Identifying Information 
35 7 pages BPD Powell Statement – redactions of personal identifying Address, phone 
number, and information social security numbers are redacted - Personal 
  
Identifying Information 
36 19 pages Run Sheets and ECU – redactions of personal identifying Address, phone 
number, and information social security numbers are redacted - Personal 
  
Identifying Information 
37 4 pages Sketch and Array– redactions of personal identifying information Address, 
phone number, and social security numbers are redacted - Personal 
  
Identifying Information 
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38 10 pages Renaldo Rich – Info – redactions of personal identifying Address, phone 
number, and information social security numbers are redacted - Personal 
  
Identifying Information 
39 651 pages Court Transcripts - redactions of personal identifying information Address, 
phone number, and social security numbers are redacted - Personal 
  
Identifying Information 
40 5 pages Sketch and Array– redactions of personal identifying information Address, 
phone number, and social security numbers are redacted - Personal 
  
Identifying Information 
41 23 pages Run Sheets and ECU – redactions of personal identifying Address, phone 
number, and information social security numbers are redacted - Personal 
  
Identifying Information 
42 1 page 2/17/16 Electronic case system notes of ASA Lipscomb – notes Work Product 
  
 taken during telephone calls 
  
Footnotes 
[1] The parties filed a letter with the Court explaining the dispute with the SAO over the 
subpoena and seeking the Court's assistance. ECF 106. I have construed the joint letter 
as a motion to compel. 
[2] The SAO did not include a column in the log that identifies the documents by 
number. For the sake of clarity, the Court has inserted a column with numbers and will 
refer to the documents by the corresponding number on the log. 
[3] See https://www.law.upenn.edu/live/files/8862-malcolm-bryant-exoneration 
[4] Because the agreement was not filed on the docket and should be part of the record, 
it is attached to this memorandum opinion and order. 
[5] The Court recognizes that In re Grand Jury 16-3817 (16-4), 740 F. App'x 243, is not 
binding Fourth Circuit precedent and is not exactly on point. In that case, the parties 
who that were disputing the disclosure of privileged information were the same parties 
that previously had entered into an agreement regarding the disclosure of privileged 
information. The issue before the Court was whether the agreement between the 
government and a corporation “preserved [the corporation's] attorney-client privilege 
and work-product protection for information that the General Counsel of [a subsidiary 
of the corporation] disclosed to the Government.” Id. at 244. Here, the non-disclosure 
agreement is not between the parties and the SAO; it is between the SAO and the 
Quattrone Center, which is not a party to this case or involved in this dispute. However, 
the principles of contract interpretation discussed in In re Grand Jury 16-3817 (16-4) in 
the context of a waiver argument are instructive here as the Court attempts to discern 
whether the SAO intended to waive the work product privilege by disclosing confidential 
information to the Quattrone Center. 
[6] The Quattrone Center's interviews with ASA Lipscomb and ASA Leedy were 
conducted as part of the post-exoneration case review. These interviews, which included 
discussion of the prosecutors’ opinions on the case and witness credibility, were 
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conducted pursuant to the non- disclosure agreement. The agreement's definition of 
“Confidential Information” includes oral disclosures. 
[7] Document 13 is one of the documents produced by the Quattrone Center and, 
therefore, is no longer at issue. 
[8] It is also unclear why document 5, which appears to concern a totally different case, 
is responsive to the subpoena. The SAO noted in the privilege log that document 5 is a 
“draft letter copied from another file,” but it did not object to its production on 
relevance grounds. Without knowing why this document was in the Bryant prosecution 
file or whether it is relevant to this case, the Court will assume its relevance because the 
SAO has not explicitly argued otherwise. 
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