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Synopsis

Background: Incumbent contractor filed pre-award bid
protest against the United States, protesting award and
seeking injunction against award of contract. Successful
bidder intervened as defendant. The United States Court of
Federal Claims, Christine O.C. Miller, J., 70 Fed.Cl. 487,
granted judgment on administrative record to United States
and successful bidder. Incumbent contractor appealed.

Holdings: The Court of Appeals, Gajarsa, Circuit Judge, held
that:

[1] incumbent contractor's assertions that proposals had to be
evaluated according to Service Contract Act was challenge to
terms of solicitation;

[2] as a matter of first impression, party who has opportunity
to object to terms of government solicitation containing patent
error and fails to do so prior to close of bidding process waives
its ability to raise same objection subsequently in bid protest
action in Court of Federal Claims;

[3] incumbent contractor waived its objection to terms
of solicitation based upon solicitation's failure to require
compliance with Service Contract Act; and

[4] National Park Service's conclusion that successful
proposal satisfied bid requirements was not arbitrary,
capricious, or abuse of discretion under Administrative
Procedure Act (APA).

Affirmed.

West Headnotes (7)

[1] Federal Courts @ Nature of evidence

supporting findings

Although the substantial evidence standard of
Administrative Procedure Act (APA) applies
to the trial court's review of agency findings,
when the Court of Federal Claims makes factual
findings from the administrative record in the
first instance, Court of Appeals reviews such
findings for clear error, as with any finding in a
bench trial. 5 U.S.C.A. § 706(2)(E).

6 Cases that cite this headnote

[2] Public Contracts é= In general; advertising

Public Contracts é= Evaluation process
United States é= In general; advertising
United States &= Evaluation process

Although decision of National Park Service
not to apply Service Contract Act to contract
for concession services at national historic
landmark site might have influenced evaluation
of proposals received, decision was made during
solicitation phase of bidding process, since
bidders were not required to consider Act, and
therefore incumbent contractor's assertions that
proposals had to be evaluated according to Act
was challenge to terms of solicitation, rather than
challenge to proposal evaluations. 10 U.S.C.A. §
2305(b)(1); Service Contract Act of 1965, § 2 et
seq., 41 U.S.C.A. § 351 et seq.

131 Cases that cite this headnote

[3] Public Contracts &= Administrative
procedures in general
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Blue & Gold Fleet, L.P. v. U.S., 492 F.3d 1308 (2007)

[4]

[5]

United States &= Administrative procedures
in general

Party who has opportunity to object to terms of
government solicitation containing patent error
and fails to do so prior to close of bidding
process waives its ability to raise same objection
subsequently in bid protest action in Court of
Federal Claims. 28 U.S.C.A. § 1491(b)(1, 3); 4
C.FR. §21.2(a)(1).

242 Cases that cite this headnote

Public Contracts &= Patent ambiguity
doctrine; duty to inquire before bidding

United States @= Patent ambiguity doctrine;
duty to inquire before bidding

Under “doctrine of patent ambiguity,”
which is exception to general rule of
contra proferentem used by courts to
construe ambiguities against document's drafter,
when government solicitation contains patent
ambiguity, government contractor has duty
to seek clarification from government and
its failure to do so precludes acceptance of
its interpretation in subsequent action against

government.

42 Cases that cite this headnote

Public Contracts é&= Administrative
procedures in general

United States @&= Administrative procedures
in general

Incumbent contractor waived its objection to
terms of government solicitation for contract to
provide concession services at national historic
landmark site based upon solicitation's failure
to require compliance with Service Contract
Act when, despite having opportunity to do so,
incumbent contractor failed to raise issue prior
to closing of bidding process. 28 U.S.C.A. §
1491(b); Service Contract Act of 1965, § 2 et
seq., 41 U.S.C.A. § 351 et seq.

160 Cases that cite this headnote

[6]

[7]

Public Contracts &= Patent ambiguity
doctrine; duty to inquire before bidding

United States é= Patent ambiguity doctrine;
duty to inquire before bidding

Incumbent contractor's challenge to successful
proposal for contract to provide concession
services at national historic landmark site, based
upon contention that successful bidder did
not include required number of ferry trips to
site, relied upon patent ambiguity in National
Park Service's solicitation prospectus for which
incumbent contractor failed to seek clarification
during bidding process, and therefore incumbent
contractor's interpretation of solicitation could
not be accepted in its action challenging bid
award, and Service's conclusion that successful
proposal satisfied bid requirements was not
arbitrary, capricious, or abuse of discretion
under Administrative Procedure Act (APA). 5
U.S.C.A. § 706(2)(A).

73 Cases that cite this headnote

Federal Courts &= Interlocutory, Collateral,
and Supplementary Proceedings and Questions;
Pendent Appellate Jurisdiction

bidder's
amendments which were made to contract

Unsuccessful argument that
to provide concession services for national
historic landmark site after contract was
awarded violated Concessions Management
Improvement Act, thereby rendering contract
void, concerned legality of contract and was
separate and distinct from unsuccessful bidder's
challenge to terms of underlying solicitation,
and therefore argument was not properly before
Court of Appeals on appeal in unsuccessful
bidder's bid protest action and would not be
considered. National Park Service Concessions
Management Improvement Act of 1998, § 402 et
seq., 16 U.S.C.A. § 5951 et seq.

4 Cases that cite this headnote
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Before BRYSON, GAJARSA, and DYK, Circuit Judges.
Opinion
GAJARSA, Circuit Judge.

This is an appeal from a pre-award bid protest filed under
28 U.S.C. § 1491(b). The plaintiff, Blue & Gold Fleet,
L.P. (“Blue & Gold”), appeals the decision of the United
States Court of Federal Claims granting judgment on the
administrative record to the defendants, the United States
and Hornblower Yachts, Inc. (“Horn blower”), allowing the
United States to award the contract to Hornblower. *1311
Blue & Gold Fleet, L.P. v. United States (“Judgment on
Admin. Record ), 70 Fed.Cl. 487 (2006). For the reasons
stated below, we affirm.

I

This court summarizes the following background facts, which
the parties do not dispute, based on the findings of the Court
of Federal Claims.

Alcatraz Island is a National Historic Landmark site situated
in the San Francisco Bay, attracts over 1.3 million visitors
per year, and generates over $13 million per year in revenue.
The National Park Service (“Park Service”) is the government
entity responsible for the maintenance of Alcatraz and for
the “solicitation and selection of contractors to provide ferry

transportation, sell concessions, and perform other Alcatraz-
related services.” Judgment on Admin. Record, 70 Fed.Cl. at
4809.

Blue & Gold was the incumbent ferry operator. /d. In July
2004,

the Park Service issued a notice
of availability of a prospectus for
the solicitation of proposals for the
Alcatraz concession contract. The
proposed contract was to include land
and water transportation to and from
the island, food and beverage services,
ticket sales, as well as maintenance of
visitor arrival, assembly, and departure
facilities.

Id. at 490 (footnote omitted). The solicitation prospectus
contained instructions stating that questions must be
submitted “in writing ... no later than 30 days in advance of the
due date” of the proposals. To ensure complete dissemination
of the bidding information, the Park Service, if it received
any questions regarding the solicitation, would distribute the
answer to any such questions to all potential offerors. /d. at
512-13. “The closing date for the receipt of the proposals
originally was November 24, 2004, but was extended to
March 30, 2005.” Id. at 490.

The solicitation prospectus also notified offerors that the
Park Service would evaluate the proposals using specific
selection factors and subfactors, worth a total maximum of
thirty points, and the proposal with the highest score would be
selected. These factors and subfactors included the financial
viability of the offeror, the proposed franchise fee to the

government, compliance with Tier 2 emission s‘[andards,1
commitment to state of the art technology and alternative fuel
sources for vessels, and the quality of visitor services. /d. at
490-91.

Tier 2 emission standards are EPA emissions
standards for non-road engines. 40 C.F.R. Part 89.

After receiving the various proposals, the Park Service
convened a review panel. The panel issued an extensive
evaluation summary that described the narrative basis for
scoring each of the factors considered in the proposals.
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After scoring each proposal based on the enumerated factors,
the panel awarded Hornblower the highest overall score of
26.5 points and Blue & Gold the second highest score of
21.5 points. The panel recommended that the Park Service
award Hornblower the contract, and the Regional Director
of the Park Service approved the panel's recommendation. In
September 2005, the Park Service advised all of the offerors
that Hornblower had been selected and would be awarded the
contract. Id. at 491-92.

In October 2005, Blue & Gold filed a protest with
the Government Accountability *1312 Office (“GAO”)
regarding the selection decision. In response to concerns
about the GAO's jurisdiction, Blue & Gold also filed a
bid protest in the Court of Federal Claims pursuant to 28
U.S.C. § 1491(b), protesting the award and requesting an
injunction enjoining the Park Service from awarding the
contract. Because of the Court of Federal Claims action, the
GAO subsequently dismissed the protest before it. /d. at 492.

On cross-motions for judgment on the administrative record,
the Court of Federal Claims held that the Park Service's
actions were not “arbitrary, capricious, an abuse of discretion,
or otherwise not in accordance with the law,” and thus, that
Blue & Gold failed to meet its burden on the most important
factor required to enjoin the award of the contract—success
on the merits. Moreover, balancing the factors required for
the issuance of an injunction, the Court of Federal Claims
determined that the harm to the Park Service and Hornblower
outweighed any irreparable harm to Blue & Gold and that
an injunction was not in the public interest. Accordingly, the
Court of Federal Claims entered judgment in favor of the
United States and Hornblower. /d. at 514. Blue & Gold filed
a timely appeal to this court.

We have jurisdiction pursuant to 28 U.S.C. § 1295(a)(3).

I1.

A.

We have stated that “[t]his court reviews the trial court's
determination on the legal issue of the government's conduct,
in a grant of judgment upon the administrative record, without
deference.” Bannum, Inc. v. United States, 404 F.3d 1346,
1351 (Fed.Cir.2005) (citations omitted). That is, “this court
reapplies the ‘arbitrary and capricious' standard of § 706,”
and “the inquiry is whether the [government]'s procurement

decision was ‘arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law.” ” /d. (quoting 5 U.S.C.
§ 706(2)(A); other citations omitted); see also 28 U.S.C. §
1491(b)(4) (stating that in bid protest actions, Court of Federal
Claims and district courts “shall review the agency's decision
pursuant to the standards set forth in section 706 of title 57).

[1]1 The substantial evidence standard of 5 U.S.C. § 706(2)
(E) “applies to the trial court's review of agency findings.”
Bannum, 404 F.3d at 1357 (citation omitted). Where the
Court of Federal Claims makes factual findings from the
administrative record in the first instance, however, “this
court reviews such findings for clear error,” “like any finding
in a bench trial.” /Id.

B.

Blue & Gold asserted that because Hornblower's proposal
did not include the wages and benefits for its employees
required by the Service Contract Act, 41 U.S.C. §§ 351-358,
the Park Service mistakenly evaluated Hornblower's proposal
as financially viable and as allowing Hornblower to offer
the Park Service a higher franchise fee. Judgment on Admin.
Record, 70 Fed.Cl. at 512. The Court of Federal Claims found
that Blue & Gold “missed its chance to protest” based on the
Service Contract Act because Blue & Gold (1) was attempting
to challenge the terms of the solicitation, rather than the
evaluation process, and (2) did not raise the challenge prior to
the submission of the proposals. /d. at 513—14.

*1313 On appeal, Blue & Gold asserts that the Court of
Federal Claims erred on both grounds.

1.

[2] While Blue & Gold characterizes this as a challenge
to the evaluation of Hornblower's proposal, we agree with
the Court of Federal Claims that this argument is properly
characterized as a challenge to the terms of the solicitation.
By statute, the Park Service must “evaluate ... proposals
and make an award based solely on the factors specified
in the solicitation.” 10 U.S.C. § 2305(b)(1). In this case, it
is true that the decision not to apply the Service Contract
Act to the contract may have influenced the evaluation of
the proposals; however, the Park Service made this decision
during the solicitation, not evaluation, phase of the bidding
process. The terms of the solicitation prospectus did not
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include any requirement that the bidders consider the Service
Contract Act, and thus, the Park Service could not decide at
the time of the evaluation to apply the Act. Therefore, Blue &
Gold's assertion that the proposals should have been evaluated
according to the Act is a challenge to the solicitation.

2.

[3] We also hold that a party who has the opportunity to
object to the terms of a government solicitation containing
a patent error and fails to do so prior to the close of the
bidding process waives its ability to raise the same objection
subsequently in a bid protest action in the Court of Federal
Claims. This is an issue of first impression for this court.
Section 1491(b) of title 28 U.S.Code provides the Court of
Federal Claims with “jurisdiction to render judgment on an
action by an interested party objecting to a solicitation by a
Federal agency.” 28 U.S.C. § 1491(b)(1). In doing so, the
statute mandates that “the courts shall give due regard to the
interests of national defense and national security and the
need for expeditious resolution of the action.” Id. § 1491(b)
(3) (emphasis added). Recognition of a waiver rule, which
requires that a party object to solicitation terms during the
bidding process, furthers this statutory mandate.

[4] Similarly, we have recognized the doctrine of patent
ambiguity where the party challenging the government

is a party to the government contract. “The doctrine of
patent ambiguity is an exception to the general rule of
contra proferentem, which courts use to construe ambiguities

against the drafter.” E.L. Hamm & Assocs., Inc. v. England,

379 F.3d 1334, 1342 (Fed.Cir.2004). We have applied the

doctrine of patent ambiguity in cases where, as here, a

disappointed bidder challenges the terms of a solicitation

after the selection of another contractor. See Stratos Mobile

Networks USA, LLC v. United States, 213 F.3d 1375, 1381

(Fed.Cir.2000); Statistica, Inc. v. Christopher, 102 F.3d

1577, 1582 (Fed.Cir.1996). Under the doctrine, where a

government solicitation contains a patent ambiguity, the

government contractor has “a duty to seek clarification from

the government, and its failure to do so precludes acceptance

of its interpretation” in a subsequent action against the

government. Stratos, 213 F.3d at 1381 (quoting Statistica, 102

F.3d at 1582). This doctrine

was established to prevent contractors

from taking advantage of the

government, protect other bidders by
assuring that all bidders bid on the
same specifications, and materially
*1314 of

government contracts by requiring

aid the administration

that ambiguities be raised before the
contract is bid, thus avoiding costly
litigation after the fact.

Cmty. Heating & Plumbing Co. v. Kelso, 987 F.2d 1575, 1580
(Fed.Cir.1993).

These reasons underlying the patent ambiguity doctrine apply
with equal force in the bid protest context. In the absence of
a waiver rule, a contractor with knowledge of a solicitation
defect could choose to stay silent when submitting its first
proposal. If its first proposal loses to another bidder, the
contractor could then come forward with the defect to restart
the bidding process, perhaps with increased knowledge of
its competitors. A waiver rule thus prevents contractors
from taking advantage of the government and other bidders,
and avoids costly after-the-fact litigation. Accordingly, the
same reasons underlying application of the patent ambiguity
doctrine against parties to a government contract speak to
recognizing a waiver rule against parties challenging the
terms of a government solicitation.

We find further support, first, in the GAO's adoption of a
similar rule in its bid protest regulations. Specifically, 4 C.F.R.
§ 21.2(a)(1) requires that “[p]rotests based upon alleged
improprieties in a solicitation which are apparent prior to bid
opening or the time set for receipt of initial proposals shall be
filed prior to bid opening or the time set for receipt of initial
proposals.”

We note that several decisions of the Court of Federal Claims
have recognized the utility of the GAO timeliness regulation
and concluded that where there is a “deficiency or problem
in a solicitation ... the proper procedure for the offeror to
follow is not to wait to see if it is the successful offeror before
deciding whether to challenge the procurement, but rather to
raise the objection in a timely fashion.” N.C. Div. of Servs. for
the Blind v. United States, 53 Fed.Cl. 147,165 (2002); see also
Argencord Mach. & Equip., Inc. v. United States, 68 Fed.Cl.
167,175 n. 14 (2005); MVM, Inc. v. United States, 46 Fed.Cl.
126, 130 (2000); Allied Tech. Group, Inc. v. United States,
39 Fed.Cl. 125, 146 (1997); Aerolease Long Beach v. United
States, 31 Fed.Cl. 342, 358 (1994). The reasons expressed
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Blue & Gold Fleet, L.P. v. U.S., 492 F.3d 1308 (2007)

by the Court of Federal Claims mirror those underlying the
patent ambiguity doctrine.

It would be inefficient and costly

to authorize this remedy after

offerors and the agency had
expended considerable time and effort
submitting or evaluating proposals in
response to a defective solicitation.
Vendors cannot sit on their rights
to challenge what they believe is an
unfair solicitation, roll the dice and see
if they receive award [sic] and then,
if unsuccessful, claim the solicitation
was infirm.

Argencord, 68 Fed.Cl. at 175 n. 14.

Second, in the patent context, we have recognized that
analogous doctrines of laches and equitable estoppel operate
to bar relief even though there is no applicable statute
of limitations. See A.C. Aukerman Co. v. R.L. Chaides
Constr. Co., 960 F.2d 1020, 1032 (Fed.Cir.1992) (en banc)
(“Since there is no statute from which to determine the
timeliness of an infringement action, vis-a-vis the patentee's
first knowledge of infringement, courts use the equitable
doctrine of laches.” (quoting Leinoff'v. Louis Milona & Sons,
726 F.2d 734, 741 (Fed.Cir.1984))); id. at 1041 (“Equitable
estoppel to assert a claim is another defense addressed to the
sound discretion of the trial court.”).

With these analogous doctrines as well, we note that several
*1315 of Federal Claims have
recognized their utility in the bid protest context. See, e.g.,
Transatlantic Lines LLC v. United States, 68 Fed.Cl. 48, 52,
57 (2005) (considering “delay in procurement process” in

decisions of the Court

balance of hardships prong of injunctive relief); Wit Assocs.,
Inc. v. United States, 62 Fed.Cl. 657, 662 n. 5 (2004)
(“[IIn some cases, serious delay in raising a claim may
impact the equities in determining whether an injunction
should issue or lead to the imposition of laches.”); CW
Gov't Travel, Inc. v. United States, 61 Fed.Cl. 559, 56869
(2004) (considering delay as part of laches analysis); Sofiware
Testing Solutions, Inc. v. United States, 58 Fed.Cl. 533, 535—
36 (2003) (stating that delay may be “considered in the multi-
factored analysis of whether injunctive relief is warranted”
or in “the application of equitable doctrines such as laches”);

Miss. Dep't of Rehab. Servs. v. United States, 58 Fed.Cl. 371,
372-73 (2003) (same).

Therefore, while it is true that the jurisdictional grant of
28 U.S.C. § 1491(b) contains no time limit requiring a
solicitation to be challenged before the close of bidding, the
statutory mandate of § 1491(b)(3) for courts to “give due
regard to ... the need for expeditious resolution of the action”
and the rationale underlying the patent ambiguity doctrine
favor recognition of a waiver rule. Recognition of this rule
finds further support in the GAO's bid protest regulations and
in our analogous doctrines. Accordingly, a party who has the
opportunity to object to the terms of a government solicitation
containing a patent error and fails to do so prior to the close
of the bidding process waives its ability to raise the same
objection afterwards in a § 1491(b) action in the Court of
Federal Claims.

3.

[5] Having recognized a waiver rule in § 1491(b) bid protest
actions, we must decide whether the Court of Federal Claims
erred in applying it to this case.

Blue & Gold asserts that the government's solicitation was
improper because it did not require compliance with the
Service Contract Act. The Court of Federal Claims concluded
that Blue & Gold knew of the Park Service's “longstanding
policy, codified by regulation, of not applying the prevailing
wage provisions of the Service Contract Act to its concession
contracts.” Judgment on Admin. Record, 70 Fed.Cl. at 513
(citing 36 C.F.R. § 51.3).

Plaintiff knew of this policy for at
least three reasons. First, plaintiff's
existing concession contract with the
Park Service does not contain a wage
determination pursuant to the Service
Contract Act. Second, the Park Service
included in the prospectus a copy
of its regulations, among which was
36 C.F.R. § 51.3. Finally, regulations
require that any prospectus applying
the Service Contract Act include
the applicable, currently effective
wage determination specifying the
minimum wages and fringe benefit
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for service employees to be employed
under the contract. The prospectus
issued by the Park Service did not
include such information, signifying
that the Park Service was not applying
the Act. Despite its awareness that
the Park Service was not applying
the Service Contract Act to the
proposals, plaintiff waited until after
Hornblower's proposal was selected to
protest.

Id. (citations omitted). This court perceives no error in these
findings and therefore, concludes that Blue & Gold waived
its opportunity to raise the issue prior to the closing of the
bidding process.

Moreover, Blue & Gold has not asserted good cause to
excuse its delay in notifying *1316 the government of
its objection. This court also notes that there appears to
be no harm to the intended beneficiaries of the Service
Contract Act. The government asserts, and Blue & Gold
does not dispute, that the Park Service has acquiesced to the
subsequent determination of the Department of Labor that the
Act apply to the awarded contract. Rule 28(j) Letter, Dec. 5,
2006. All parties have also asserted in their briefs that the
intended beneficiaries, i.e., employees furnishing services to

the government, 2 are represented in pending matters 3 with
the Park Service.

See Service Contract Act, Pub.L. No. 89-286, 79
Stat. 1034 (1965) (stating that purpose of Service
Contract Act is to “provide labor standards for
certain persons employed by Federal contractors
to furnish services to Federal agencies, and for
other purposes™); S.Rep. No. 89—798 (1965), as
reprinted in 1965 U.S.C.C.A.N. 3737, 3737 (“The
purpose of this bill is to provide labor standards
for the protection of employees of contractors and
subcontractors furnishing services to or performing
maintenance service for Federal agencies.”).

It appears that the affected employees have brought
two actions in the Northern District of California
asserting that the Service Contract Act applies to
the contract at issue. Inlandboatmen's Union of the
Pac. v. Mainella, No. 06-2152 (N.D.Cal. filed Mar.
23, 2006); Int'l Org. of Masters, Mates & Pilots v.

Nat'l Park Serv., No. 06-2107 (N.D.Cal. filed Mar.
21, 2006).

Under these circumstances, the Court of Federal Claims
properly found that Blue & Gold had failed to object in a
timely fashion to the terms of the prospectus. There was no
error in holding for the defendants on Blue & Gold's challenge
pursuant to the Service Contract Act.

C.

Blue & Gold asserts several other errors in the decision of the
Court of Federal Claims. We find them to be unpersuasive for
the following reasons.

[6] First, Blue & Gold asserts that the Court of Federal
Claims erred in evaluating Hornblower's proposal because
it failed to include the required number of round trips
to Alcatraz. Blue & Gold contends that because of this
error, Hornblower received more points in the Park Service's
evaluation than it should have. The prospectus included
operating plans that specified in table form a number for the
“# BOATS EACH DAY.” It is undisputed that Hornblower's
proposal met this number.

These operating plan tables, however, also specified departure
schedules, which Blue & Gold interprets as requiring more
trips than Hornblower proposed. Assuming arguendo that
Blue & Gold's interpretation is reasonable, Blue & Gold's
challenge relies on a patent ambiguity in interpreting the Park
Service's solicitation prospectus. Under such circumstances,
as discussed supra Part I1.B.2, the government contractor has
“a duty to seek clarification from the government, and its
failure to do so precludes acceptance of its interpretation” in a
subsequent action against the government. Stratos, 213 F.3d
at 1381 (quoting Statistica, 102 F.3d at 1582). Blue & Gold
does not assert that it sought clarification, and thus, the Park
Service's conclusion that Hornblower's proposal satisfied the
requirements of the proposal by including sufficient trips
to satisfy the daily boat requirement was not “arbitrary,
capricious, [or] an abuse of discretion.” See 5 U.S.C. § 706(2)
(A).

Next, Blue & Gold asserts that the Court of Federal Claims
erred because *1317 Hornblower's proposal included
inaccurate information regarding compliance with emission
standards, its ability to operate boats using primarily solar
power, and the date by which it would complete construction

of its departure facilities. This argument requires Blue & Gold
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to show that the misrepresentations were both material and
relied on by the Park Service. See Data Gen. Corp. v. Johnson,
78 F.3d 1556, 1562 (Fed.Cir.1996) (requiring a protestor to
“show not only a significant error in the procurement process,
but also that the error prejudiced it”); see also Bannum, 404
F.3d at 1353; Galen Med. Assocs., Inc. v. United States, 369
F.3d 1324, 1330 (Fed.Cir.2004). Here, the Court of Federal
Claims found that Blue & Gold had not shown that any
of these misrepresentations was material nor that the Park
Service relied on them. We perceive no error in these findings,
and therefore, this argument fails as well.

[7] Lastly, Blue & Gold asserts in its reply brief that
amendments made to the contract subsequent to its award
violate the Concessions Management Improvement Act, 16
U.S.C. §§ 5951-5966, and that the contract is therefore void.
However, this argument concerns the legality of the contract
and is separate and distinct from Blue & Gold's challenge to

the terms of the solicitation. It is not properly before this court,
and we therefore decline to consider it.

III.

For the foregoing reasons, we affirm the decision of the Court
of Federal Claims.

AFFIRMED

Each party shall bear its own costs for this appeal.

All Citations

492 F.3d 1308

End of Document
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Synopsis

Background: Disappointed bidder on contract with Bureau
of Prisons (BOP) for community-based housing for federal
offenders brought action against United States, alleging that
solicitation of bids was defective. Winning bidder intervened.
The United States Court of Federal Claims, Mary Ellen Coster
Williams, J., 115 Fed.Cl. 148, dismissed action for lack of
subject matter jurisdiction. Disappointed bidder appealed. In
another post-award bid protest case on separate contract, the
United States Court of Federal Claims, Nancy B. Firestone, J.,
2014 WL 1373739, granted judgment on the administrative
record against disappointed bidder. Disappointed bidder
appealed.

Holdings: The Court of Appeals, Taranto, Circuit Judge, held
that:

[1] disappointed bidder waived its ability to challenge
solicitations in Court of Federal Claims, and

[2] disappointed bidder failed to preserve its separate
challenges to bid evaluations.

Affirmed on other grounds.

Procedural Posture(s): On Appeal.

West Headnotes (6)

(1]

2]

3]

[4]

Federal Courts é= Questions of Law in
General
Federal Courts @= “Clearly erroneous”

standard of review in general

Court of Appeals reviews the legal conclusions
by the Court of Federal Claims de novo and its
factual findings for clear error. 28 U.S.C.A. §
1491(b).

Federal Courts ¢= Jurisdiction

Where no material facts are in dispute, the Court
of Appeals reviews the determination by the
Court of Federal Claims of its own jurisdiction
without deference.

Public Contracts & Administrative
procedures in general

United States @&= Administrative procedures
in general

A Dbidder that challenges the terms of a
solicitation in the Court of Federal Claims
generally must demonstrate that it objected to
those terms prior to the close of the bidding
process; if it cannot do so, the bidder waives its
ability to raise the same objection afterwards in
a bid protest action in Court of Federal Claims.
28 U.S.C.A. § 1491(b).

28 Cases that cite this headnote

Public Contracts é&= Administrative
procedures in general

United States é= Administrative procedures
in general

Through mere notice of dissatisfaction with
requirement for compliance with Prison Rape
Elimination Act (PREA), disappointed bidder
did not adequately present pre-award objection
to solicitation of contract with Bureau of Prisons
(BOP) for community-based housing for federal
offenders, as required to preserve defective-
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[5]

[6]

solicitation challenge, and thus disappointed
bidder waived its ability to subsequently
challenge solicitation in Court of Federal Claims,
since solicitation and governing regulations
put disappointed bidder on notice of formal
requirements for filing “protest” that would
trigger agency obligation of response and prompt
resolution, disappointed bidder did not comply
with those requirements, and it did not pursue
other available means of formal protest until
after awards, such as protest to Government
Accounting Office or Court of Federal Claims.
28 U.S.C.A. § 1491(b); 31 U.S.C.A. § 3553(c)
(1); 42 U.S.C. §§ 15601 et seq.; 48 C.FR. §
2852.233-70(e), (i), (j).

28 Cases that cite this headnote

Public Contracts é= Administrative
procedures in general

United States é&= Administrative procedures
in general

Disappointed bidder failed to preserve its
separate challenges to bid evaluations, since
disappointed bidder rested its argument for
standing exclusively on its challenge to
solicitation; disappointed bidder did not contend
that it had standing independent of resolicitation
remedy it sought or that resolicitation would
be result of successful challenge to evaluation
processes.

15 Cases that cite this headnote

Federal Courts ¢ Failure to mention or
inadequacy of treatment of error in appellate
briefs

An issue that falls within the scope of the
judgment appealed from but is not raised by the
appellant in its opening brief on appeal properly
may be deemed waived.

1 Cases that cite this headnote

Attorneys and Law Firms

*1377 Justin Huffman, Camardo Law Firm, P.C., Auburn,
N.Y., argued for plaintiff-appellant in 2014-5085 and
20145086. Also represented by Joseph A. Camardo, Jr.

Antonia Ramos Soares, Commercial Litigation Branch, Civil
Division, United States Department of Justice, Washington,
DC, argued for defendant-appellee United States in 2014—
5085 and 2014-5086. Also represented by Russell J. Upton,
Joyce F. Branda, Robert E. Kirschman, Jr., Donald E. Kinner.

Alexander D. Tomaszczuk, Pillsbury Winthrop Shaw Pittman
LLP, McLean, VA, argued for defendant-appellee Dismas
Charities, Inc. in 2014-5085. Also represented by Alexander
Brewer Ginsberg.

Before TARANTO, CLEVENGER, and CHEN, Circuit
Judges.

Opinion
*1378 TARANTO, Circuit Judge.

Bannum, Inc. protests decisions of the Bureau of Prisons
of the United States Department of Justice to award two
contracts to other bidders. In two actions brought in the
Court of Federal Claims, Bannum complained that the awards
were improper, alleging a common defect in the terms of
the solicitations and, also, problems in the evaluation of
competing bids. In each case, the Court of Federal Claims
dismissed Bannum's suit. Finding that Bannum's proposal, by
failing to commit Bannum to a fixed price, was materially
out of compliance with the terms of the solicitation, the court
concluded that Bannum was not an “interested party” entitled
to bring its protest under 28 U.S.C. § 1491(b).

We affirm the dismissals of Bannum's suits, but on a different
basis. We conclude that, because Bannum did not adequately
present its objection to the solicitations before the awards,
Bannum waived its ability to challenge the solicitations in the
Court of Federal Claims. We also conclude that, on appeal,
Bannum failed to preserve its separate challenges to the bid
evaluations. We do not reach the “interested party” ground of
the Court of Federal Claims' decisions.

BACKGROUND
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In the first of the two separately filed protest actions before
us on appeal, Bannum protests the government's award of
a fixed-price, indefinite-delivery, requirements-type contract
to intervenor Dismas Charities, Inc., for the operation of
a residential reentry center for federal offenders in Tupelo,
Mississippi. The government published the solicitation,
Request for Proposals (RFP) No. 200—1168-SE, in February
2012, inviting interested bidders to submit initial proposals by
April 23, 2012. Only Bannum and Dismas submitted offers.

Over the next fifteen months, the government sent notices
to the two bidders altering the contract requirements and
requesting updated proposals. Amendment No. 5, issued in
February 2013, added a requirement that the facility be
operated in compliance with the Prison Rape Elimination
Act of 2003 (PREA), 42 U.S.C. §§ 15601-15609. The
government asked both bidders to sign the amendment and
submit a final proposal revision, including any necessary
changes in price.

Whereas Dismas evidently signed the amendment without
further ado, Bannum responded with a six-page letter labeled
“Final Proposal Revision # 3 and AGENCY PROTEST,” in
which it restated its earlier price proposal and noted that those
prices “do not, and cannot, reflect any consideration for the
effects of Amendment 5 because of the “enormous amount
of information [that] is required prior to pricing this new
contract requirement.” 145085 J.A. 11109. Bannum attached
a signed copy of Amendment No. 5, placing an asterisk next
to the term requiring PREA compliance and stating: “Subject
to and limited by Bannum's response to [Final Proposal] #
3 ... submitted herewith; also, subject to Bannum's reservation
of all rights and protests.” /d. at 11115—16. Bannum repeated
its objection four months later, when the government asked
the bidders for final bids that confirmed their pricing after
incorporating updated wage rates. On July 19, 2013, the
contracting officer evaluated the offers, and on August 26,
2013, the government awarded Dismas the contract.

In September 2013, after the award, Bannum filed a protest
with the Government Accountability Office (GAO), alleging
defects in the government's evaluation of the proposals.
When its GAO protest failed, Bannum filed suit in the Court
of Federal Claims on February 19, 2014, *1379 seeking
a preliminary injunction to prevent implementation of the
contract. Bannum again challenged the bid evaluation as
flawed and added a new allegation that the solicitation itself
was “materially defective” because of the PREA-compliance
requirement and the government's refusal to provide pricing

guidance. 14-5085 J.A. 26. The court denied Bannum's
request for preliminary relief. Bannum, Inc. v. United States,
115 Fed.Cl. 257, 275 (2014). In a memorandum opinion
issued several weeks later, the court granted motions (by
the government and Dismas) to dismiss the case, concluding
that Bannum was not an “interested party” under § 1491(b)
because it submitted a bid that was materially out of
compliance with the terms of the solicitation. Bannum, Inc. v.
United States, 115 Fed.Cl. 148, 155-56 (2014). Accordingly,
the court lacked jurisdiction to hear Bannum's suit. /d. at 156.

Bannum's second action differs from its first only in ways
we deem immaterial. The solicitation, RFP No. 2001182—
SE, involves a different place of performance (Florence,
South Carolina), a different competitor (the Alston Wilkes
Society, Inc.), and several minor differences in the scope of
work and evaluation criteria. But the procurement followed
essentially the same path as the Mississippi procurement.
The government amended the solicitation to require PREA
compliance, and Bannum responded by explaining its
inability to price PREA compliance and clarifying that it
“reserve[d] all rights to [requests for equitable adjustments],
Claims, and Protests,” 14-5086 J.A. 10882, though without
featuring the word “protest” as prominently as in its
correspondence in the Mississippi case, id. at 10876.

On August 8, 2013, the government evaluated the bids and
awarded the contract to Alston Wilkes. Bannum filed a
protest with the GAO on August 20, 2013, asserting only that
the government's evaluation process was flawed. The GAO
denied the protest in November 2013, and Bannum filed suit
in the Court of Federal Claims on January 16, 2014. As in
the Mississippi action, Bannum reasserted its challenge to the
evaluation process and newly argued that the solicitation itself
was materially defective.

Both sides moved for judgment on the administrative record,
and the government moved separately to dismiss for lack of
jurisdiction. The court granted the government's motion to
dismiss, concluding that, because Bannum submitted a non-
compliant proposal, it lacked the economic interest in the
outcome of the award necessary to mount a protest under §
1491(b). Bannum, Inc. v. United States, No. 14-CV—40, 2014
WL 1373739, at ¥4-5 (Fed.Cl. Apr. 8, 2014).

Bannum timely appealed both decisions. We have jurisdiction
under 28 U.S.C. § 1295(a)(3). We consolidated the cases for
oral argument and now decide them together.
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DISCUSSION

121
Claims “jurisdiction to render judgment on an action by
an interested party objecting to” a solicitation or contract
award made by a federal agency. We review the Court of
Federal Claims' legal conclusions de novo and its factual
findings for clear error. Daewoo Eng'g & Const. Co. v. United
States, 557 F.3d 1332, 1335 (Fed.Cir.2009). Where, as here,
no material facts are in dispute, we review the Court of
Federal Claims' determination of its own jurisdiction without
deference. Taylor v. United States, 303 F.3d 1357, 1359
(Fed.Cir.2002).

Because Bannum's two distinct grounds for protesting the
awards—(a) a defect in the solicitations and (b) defects in
the bid-evaluation process—entail different remedies *1380
and are subject to different legal standards, see COMINT
Sys. Corp. v. United States, 700 F.3d 1377, 1382 n. 4
(Fed.Cir.2012), we address them separately.

A

[3] A bidder that challenges the terms of a solicitation in
the Court of Federal Claims generally must demonstrate that
it objected to those terms “prior to the close of the bidding
process.” Blue & Gold Fleet, L.P. v. United States, 492 F.3d
1308, 1315 (Fed.Cir.2007). If it cannot do so, the bidder
“waives its ability to raise the same objection afterwards in a §
1491(b) action.” Id., see also COMINT, 700 F.3d at 1381-82.

[4] It is undisputed that the government received notice
of Bannum's dissatisfaction with the PREA-compliance
requirement before awards were made. We conclude,
however, that mere notice of dissatisfaction or objection
is insufficient to preserve Bannum's defective-solicitation
challenge. The solicitations at issue and the governing
regulations put Bannum on notice of the formal requirements
for filing a “protest” that would trigger an agency obligation
of response and prompt resolution. Bannum did not comply
with those requirements; nor did it pursue other available
means of formal protest (e.g., to the GAO or the Court of
Federal Claims) until after the awards. In these circumstances,
it waived its solicitation challenges.

Our waiver rule implements Congress's directive in the
Administrative Dispute Resolution Act (ADRA) of 1996,

28 U.S.C. § 1491(b) grants the Court of Federal

Pub.L. No. 104-320, § 12, 110 Stat. 3870, 3874, that
courts “shall give due regard to ... the need for expeditious
resolution” of protest claims. 28 U.S.C. § 1491(b)(3); see Blue
& Gold, 492 F.3d at 1313. A waiver rule implements this
statutory mandate by reducing the need for the “inefficient
and costly” process of agency rebidding “after offerors and
the agency ha[ve] expended considerable time and effort
submitting or evaluating proposals in response to a defective
solicitation.” Blue & Gold, 492 F.3d at 1314 (internal
quotation marks and citation omitted). In this context, clarity
is not just readily achievable but important. Requiring that
the prescribed formal routes for protest be followed (to
avoid waiver) reduces uncertainty about whether the issue
is joined and must be resolved, and thereby helps prevent
both the wasted and duplicative expenses (of all bidders
and the government) and the delayed implementation of the
contract that would likely follow from laxer standards of
timely presentation of solicitation challenges.

In COMINT, we suggested that filing a formal, agency-level
protest before the award would likely preserve a protestor's
post-award challenge to a solicitation, 700 F.3d at 1382,
as might a pre-award protest filed with the GAO, id. at
1383 (citing 4 C.F.R § 21.2 (“Protests based upon alleged
improprieties in a solicitation ... shall be filed prior to bid
opening or the time set for receipt of initial proposals.”)
(emphasis added)). The rules applicable to both GAO protests
and agency-level protests make clear why that should be so.
The filing of a protest grants protestors certain remedies (a
stay of award) and ensures that the government will resolve
the matter in a timely fashion.

In the GAO, the act of filing a protest generally triggers an
automatic stay of any award of the contract, 31 U.S.C. §
3553(c)(1), and requires the GAO to issue a decision within
100 days, § 3554(a)(1); see also § 3554(a)(2) (requiring the
Comptroller General to provided expedited review in certain
cases). The Justice Department's acquisition regulations,
promulgated in 1998 after an executive order directed agency
heads to “provide for inexpensive, informal, procedurally
*1381 simple, and expeditious resolution of protests,” Exec.
Order No. 12979, 60 Fed.Reg. 55171, 55171 (Oct. 25,
1995), provide similar guarantees. See 63 Fed.Reg. 16118,
16133 (Apr. 2, 1998). Bidders that file a formal protest are
entitled to a scheduling conference within five days of filing,
an automatic stay of the award pending disposition of the
dispute, and a guarantee of prompt resolution of the protest.
See 48 C.F.R. § 2852.233-70(e), (1), (j)-
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Bannum, Inc. v. U.S., 779 F.3d 1376 (2015)

Bannum does not dispute the availability of those means for
presenting and ensuring responses to solicitation objections
before an award is made, and at least two of the means—
a GAO protest and an agency-level protest—were explicitly
set forth in the solicitations at issue. Nor does Bannum
contend that its objections amounted to a formal protest. Oral
Argument at 11:45-12:05, Bannum, Inc. v. United States,
2014-5085, —5086 (“Bannum did not submit a formal protest
but it did ... multiple times ask for guidance.”). Bannum also
has not challenged any of the procedures made available to
it as unduly burdensome or impractical, or asserted that there
was good cause for excusing its failure to comply with them.
See COMINT, 700 F.3d at 1382 (failure to mount a pre-award
protest may be excusable where doing so “is not practicable”).

Having failed to follow any of the various protest procedures
available to bidders for swiftly resolving objections to the
terms of the solicitation, Bannum cannot raise the same
challenge in the Court of Federal Claims now that an award
has been made. Bannum waived the solicitation challenge by
not properly raising it before the close of bidding. See Blue
& Gold, 492 F.3d at 1314. We therefore need not address
whether, regarding its solicitation challenge, Bannum is an
“interested party” under our case law, which itself has taken
into account, in certain circumstances, whether a party has
timely presented and diligently pressed its protest. See, e.g.,
CGI v. United States, No. 2014-5143, 779 F.3d 1346, 2015
WL 1015678 (Fed.Cir. Mar. 10, 2015).

B

[5] Our conclusion that Bannum waived its challenge to
the terms of the solicitation does not dispose of the separate
question of whether, once we accept the PREA-compliance
requirement as beyond dispute, we should conclude that
Bannum is nevertheless an “interested party” under § 1491(b)
with standing to protest the allegedly defective evaluation
processes. As the government agreed at oral argument, at least
as a general matter, a bidder cannot be expected to challenge
an agency's evaluation of bids, in contrast to the terms of
solicitation, until the evaluation occurs. See Oral Argument at
29:14-29:43. We need not address Bannum's bid-evaluation
challenges, however, because we conclude that Bannum has
failed to preserve those challenges on appeal.

In its complaints, Bannum pleaded grounds for protest that
fall into two categories: a defect in the solicitations; and
defects in the bid-evaluation processes. The Court of Federal
Claims in both cases ruled on Bannum's protest without
treating the two types of grounds for protest separately. It
concluded in both cases that, because Bannum submitted a
materially non-compliant bid, its offer could not form the
basis for a proper award and, consequently, that Bannum
lacked standing to challenge any aspect of the procurement
process.

On appeal, however, Bannum rests its argument for standing
exclusively on its challenge to the solicitation, contending
that, if it were to succeed in that challenge, “the [government]
would be obligated to rebid the contract, and Bannum would
*1382 have the opportunity to compete in the resolicitation.”
14-5085 Appellant Opening Br. 7; 14-5086 Appellant
Opening Br. 10 (identical language); see also 14-5085
Appellant Opening Br. 6, 9 (Bannum seeks “resolicitation
of the contract”); 14-5086 Appellant Opening Br. 11, 12.
Bannum has not argued to us that the denial of standing
must be reversed, in any event, as to its defective-evaluation
challenges, which it did not meaningfully mention in its briefs
on appeal—either in its opening briefs or, when responding
to the government's waiver argument, in its reply briefs.
Bannum has not contended that it has standing independent
of the resolicitation remedy it seeks or that resolicitation
would be the result of a successful challenge to the evaluation
processes. It has focused entirely on the solicitation challenge
and has not asserted that, even if it cannot press that challenge,
it nevertheless is entitled to reversal of the denial of standing
to press its evaluation challenges.

[6] “An issue that falls within the scope of the judgment
appealed from but is not raised by the appellant in its
opening brief on appeal” may properly be deemed waived.
Engel Indus., Inc. v. Lockformer Co., 166 F.3d 1379, 1383
(Fed.Cir.1999); see Becton Dickinson & Co. v. C.R. Bard,
Inc., 922 F.2d 792, 800 (Fed.Cir.1990). We see no reason to
depart from that practice here.

AFFIRMED.

All Citations

779 F.3d 1376
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Harmonia Holdings Group, LLC v. United States, 20 F.4th 759 (2021)

20 F.4th 759
United States Court of Appeals, Federal Circuit.

HARMONIA HOLDINGS
GROUP, LLC, Plaintiff-Appellant
V.

UNITED STATES, Dev Technology
Group, Inc., Defendants-Appellees

2020-1538

Decided: December 7, 2021

Synopsis

Background: Bidder filed pre- and post-award bid protest
challenging evaluation of bids and award decision by
Customs and Border Protection (CBP) for application
development and operations and maintenance support
services for cargo systems program directorate. Following
intervention by awardee, as defendant-intervenor, the Court

of Federal Claims, Loren A. Smith, Senior Judge, e 146
Fed.Cl. 799, denied bidder's motion for judgment on the
administrative record and granted awardee's cross-motion.
Bidder appealed.

Holdings: The Court of Appeals, Reyna, Circuit Judge, held
that:

[1] bidder did not waive its ability to file an action asserting
the same grounds of objection that it asserted in its timely,
formal pre-award protest to CBP, and

[2] bidder's challenge to Court of Federal Claims' decision
that CBP did not act in an arbitrary or capricious manner in
evaluating bidder's proposal and in making an award decision
was moot.

Reversed in part, vacated in part, and remanded.

Procedural Posture(s): On Appeal; Motion for Judgment on
Administrative Record; Review of Administrative Decision.

West Headnotes (7)

(1]

2]

[3]

[4]

[5]

[6]

Federal Courts @& Judgment

Court of Appeals reviews decisions by the Court
of Federal Claims on cross-motions for judgment
on the administrative record de novo, applying
the same standard as the trial court.

United States é= Judgment on administrative
record

In deciding cross-motions for judgment on the
administrative record, the Court of Federal
Claims considers whether, given all the disputed
and undisputed facts, a party has met its burden
of proof based on the evidence of record.

Public Contracts @& Scope of review
United States &= Scope of review
Bid protests are reviewed under Administrative

Procedure Act (APA).
seq.

5 U.S.CA. § 551 et

Administrative Law and
Procedure @= Substantial evidence

Administrative ~ Procedure  Act's  (APA)

substantial evidence standard applies to trial

court's review of agency's findings. 5
U.S.C.A. § 706(2)(E).

Federal Courts @ "Clearly erroneous"
standard of review in general

Where Court of Federal Claims makes factual
findings from administrative record in first
instance, Court of Appeals reviews such findings
for clear error.

Public Contracts &= Administrative
procedures in general
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United States &= Administrative procedures
in general

Bidder did not waive its ability to file an
action asserting the same grounds of objection
that it asserted in its timely, formal pre-
award protest to Customs and Border Protection
(CBP), regarding CBP's evaluation of bids for
application development and operations and
maintenance support services for cargo systems
program directorate.

(7] Public Contracts &= Judicial Remedies and

Review

United States @&= Judicial Remedies and
Review

Bidder's challenge to Court of Federal Claims'
decision that Customs and Border Protection
(CBP) did not act in an arbitrary or capricious
manner in evaluating bidder's proposal and
in making an award decision for application
development and operations and maintenance
support services for cargo systems program
directorate, was moot in light of remand to
consider whether bidder was entitled to relief
with respect to its pre-award bid protest; Court
of Federal Claims, on remand, could determine
that it was appropriate to reopen bidding and
allow offerors to submit wholly new proposals,
which would require a new technical evaluation
by CBP.

*760 Appeal from the United States Court of Federal Claims
in No. 1:19-cv-00674-LAS, Senior Judge Loren A. Smith.
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Before Reyna, Schall, and Wallach, " Circuit Judges.
Opinion
Reyna, Circuit Judge

Harmonia Holdings Group, LLC appeals a decision by the
U.S. Court of Federal Claims granting the defendants United
States and Dev Technology Group, Inc.'s Cross-Motion for
Judgment on the Administrative Record. Harmonia contends
that the Court of Federal Claims erred in determining that
Harmonia waived its right to assert before the court the
same challenges that it asserted in its preaward protest to
U.S. Customs and Border Protection. We agree and reverse
the Court of Federal Claims' decision on waiver; vacate the
Court of Federal Claims' decision that Customs and Border
Protection did not act in an arbitrary or capricious manner
in evaluating Harmonia's proposal and in making an award
decision; and remand for the Court of Federal Claims to
determine in the first instance the merits of Harmonia's
preaward protest to Customs and Border Patrol and what
relief, if any, Harmonia is entitled to based on its preaward
protest. Because the Court of Federal Claims could determine
on remand that Harmonia is entitled to submit a wholly
revised proposal requiring a new technical evaluation by
Customs and Border Protection, we decline, on mootness
grounds, to reach the merits of the Court of Federal Claims'
decision with respect to Customs and Border Protection's
technical evaluation of Harmonia's proposal submitted on
November 13, 2018.

BACKGROUND

U.S. Customs and Border Protection (“CBP”) is an
agency within the U.S. Department of Homeland Security
(“DHS”) with a broad mandate to provide security at

the nation's borders. See, e.g., 6 US.C. § 211(c).
CBP is a law enforcement organization charged with
controlling and monitoring traffic at the borders, including
the flow of vehicles, cargo, and people. See id.; see also
J.A. 10292. CBP's Cargo Systems Program Directorate
(“CSPD”) manages a commercial trade processing system

called the Automated Commercial Environment (“ACE”),
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which “helps reduce the Nation's *761 vulnerability to
changing threats without diminishing economic security, by
providing threat awareness, prevention, and protection for
the homeland.” J.A. 10293. “ACE is the backbone of CBP
trade processing and risk management activities and the key
to implementing many of the agency's trade transformation
initiatives.” Id. ACE provides CBP and DHS automated
tools and information for making admissibility decisions
before shipments reach U.S. borders and supports cargo
revenue collection. /d. Further, ACE “is not a single operating
system but a collection of applications built on diverse multi-
vendor technological platforms.” /d. CPSD manages ACE
by developing and deploying software code, maintaining
existing system architecture, and developing new architecture
to support the expanding ACE environment. /d.

The Competition

On July 12, 2018, CBP issued a solicitation requesting quotes
for “application development and operation and maintenance
support services” as part of CSPD's effort to develop
and support cargo systems applications. J.A. 10292. The

solicitation involved six tasks ' : (1) Contractor Transition
In; (2) Contractor Transition Out; (3) Cargo Systems
Application Development; (4) Dev/Ops Configuration and
Release Management; (5) IT System Security Analysis; and
(6) Operations and Maintenance. J.A. 10297-307, 11274-87.
The solicitation required each offeror to submit a proposal in
two volumes, each containing certain specified information.
See J.LA. 10276-77.

The solicitation explained that the acquisition would be
conducted in two phases. J.A. 10235. In Phase I, titled “Oral
Presentations,” CBP would seek to understand the offerors'
responses to certain questions provided by CBP relating
to CBP's requirements. /d. CBP would evaluate the Phase
I responses “holistically with an overall adjectival quality
rating” and advise the offerors of their likelihood of being
selected. J.A. 10280-81. The intent of this procedure was
“to minimize proposal development costs for those [o]fferors
with little or no chance of receiving an award.” J.A. 10235.
Nevertheless, notwithstanding CBP's advice at Phase I, all
offerors that participated in Phase I could participate in Phase
1L Id.

In Phase I, titled “Written Responses,” CBP would evaluate
the offerors' proposals in accordance with certain evaluation
criteria and could make an award without negotiations to the

proposal deemed the best value to the government. /d. The
evaluation criteria included five factors:

* Factor 1: Technical Excellence
* Sub-Factor 1: Tasks 3, 4, and 6
* Sub-Factor 2: Task 5
* Sub-Factor 3: Risk Mitigation Plan
* Factor 2: Management Approach
* Sub-Factor 1: Staffing Plan/Key Personnel
* Sub-Factor 2: Program Management

* Sub-Factor 3: Sub-Contracting Management/Teaming
Plan

* Factor 3: Quality Assurance

* Sub-Factor 1: Transition-In Plan

* Sub-Factor 2: Transition-Out Plan
* Factor 4: Past Performance
* Factor 5: Price

*762 J.A. 10281-85, 13062—-63. The solicitation also
explained that the factors decreased in importance from factor
1 to factor 5:

Factor 1 is more significantly
important than Factors 2, 3, and 4;
Factors 2 and 3 are of equal importance
and significantly more important than
Factor 4. The sub-factors are hereby
described as follows: all sub-factors
within Factors 1, 2 and 3 are of
equal importance to the other sub-
factors within the same Factor. The
non-Price Factors, when combined,
are significantly more important than

the Price Factor (Factor 5).

J.A. 10286.

For Factors 1-3, the solicitation explained that CBP
would assess whether each offeror's proposal “exhibit[ed]
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a thorough understanding of the complexity and magnitude
of the requirement and [the] likelihood that the [o]fferor
will be successful in performance under each tasking of
the [statement of work].” /d. CBP would assign an overall
adjectival rating for each of the three factors and assign a
risk rating for each of their sub-factors. /d. “[I]f an [o]fferor
receives a high risk rating, regardless of technical ratings or
price, that [o]fferor may not be considered for award.” Id. For
Factor 4, CBP would assess performance risk. /d.

For Factor 5 relating to price, the solicitation stated that
CBP would “evaluate [p]rice [p]roposals to ensure prices
are fair and reasonable,” and that “[t]he importance of
price may increase as the differences between [o]fferor[s']
non-price factors decrease[ ].” J.A. 10287. The solicitation
provided a sample price format and required offerors to
submit pricing for the contract line items (“CLINs”) listed
in the spreadsheet. J.A. 10277, 10334—42. The sample price
format explained how the tasks tied into Time and Materials
(“T&M”) CLINSs, and it showed four CLINs each having a
list of pertinent job titles. J.A. 10334-42. The four CLINs
included (1) Base Development CLIN 001 T&M, (2) On-
Demand Services Department CLIN 002 T&M, (3) Base
[Operations & Management (“O&M”)] CLIN 003 T&M, and
(4) On-Demand Services O&M CLIN 004 T&M. Id. Taken
together, the four CLINS listed over 90 labor categories. See
id. The solicitation specified that offerors must provide labor
rates that are “fully-burdened to include all direct and indirect
costs and profit,” and that the awardee must, “when so ordered
by the Government, provide the necessary management,
labor, facilities, materials and supplies to perform tasks as
stated in the task order contract.” J.A. 10237. Additionally,
in a section titled “Task Order Terms and Conditions,” the
solicitation provided for “Surge CLIN Volume,” meaning
that CBP could purchase additional services during the
performance period. J.A. 10270.

From July through mid-September of 2018, CBP issued
eight amendments to the solicitation. In late September 2018,
Appellant Harmonia Holdings Group, LLC (“Harmonia”),
Appellee Dev Technology Group, Inc. (“Dev Tech”), and
other offerors submitted their initial proposals. J.A. 11699—
2452.

On October 26,2018, CBP issued Amendment 9. Amendment
9 altered the period of performance, J.A. 11576; clarified the
procedures for “Surge” CLIN purchasing, J.A. 11593; revised
Factor 2, Sub-factor 1, by requiring offerors to “provide a
detailed Staffing Plan when the On-Demand/Surge CLINSs are

needed,” J.A. 11589; altered Factor 5 by requiring offerors to
conform their respective staffing plans under Factor 2, Sub-
factor 1, to their price quotations, J.A. 11593-94; provided
a new sample price format spreadsheet that required offerors
to resubmit pricing to comply with new CLIN pricing rules,
J.A. 11593, 11637; and reduced the number of *763 labor
categories from 90 to 10, J.A. 11637, 11475.

On November 1, 2018, CBP issued Amendment 10.
Amendment 10 added Task 4 to CLIN 003, J.A. 11696, 11637,
established estimated ceilings for CLINs 001, 002, and 004,
J.A. 11694; designated CLINs 001 and 003 as “Required
Services,” i.e., work needed at time of award, id.; and added
FAR 52.219-14 Limitations on Subcontracting (Jan. 2017),
J.A. 11645.

Offerors' proposal revisions in response to Amendments
9 and 10 were due on November 13, 2018. J.A. 11537.
CBP specified in both Amendments that offerors would be
permitted to revise their proposals with respect to Factor
2, Sub-factor 1 (Staffing Plan/Key Personnel), and Factor 5
(Price). J.A. 11537, 11638.

On November 12, 2018, Harmonia submitted a preaward
agency-level protest to CBP. J.A. 12490-94. Harmonia
challenged CBP's limitation of revisions to Factor 2,
Sub-factor 1, and Factor 5, arguing that offerors should
be able to update their entire proposals in response to
Amendments 9 and 10. J.A. 12491-93. Harmonia also
challenged Amendment 10's addition of FAR 52.219-14
Limitations on Subcontracting (Jan. 2017), which prohibited
offerors from subcontracting more than 50 percent of the
work, as a material change warranting “major revisions” to
offerors' proposals. Appellant's Br. 9; see also J.A. 12493. The
next day, November 13, 2018, Harmonia submitted to CBP a
proposal with revisions for Factor 2, Sub-factor 1, and Factor
5.J.A. 12561-658.

On December 6, 2018, CBP denied Harmonia's protest.
CBP rejected Harmonia's argument that offerors should
be able to update their entire proposals in response to
Amendments 9 and 10, explaining that those amendments
were intended to merely give offerors “additional flexibility
towards pricing,” “did not change the overall technical
solution to be performed,” and did not “constitute[ ] a material
change to the solicitation.” J.A. 12899. CBP also explained
that FAR 52.215-1, which Harmonia cited as permitting
offerors to update their entire proposals, in fact “d[id] not
apply to this procurement conducted in accordance with
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FAR Part 8.” J.A. 12900. Regarding CBP's limitation on
sub-contracting under FAR 52.219-14, CBP stated that it
would “proceed with evaluations treating all [o]fferors with
neutrality regarding compliance with this clause.” J.A. 12899.

In a memorandum revised on April 23, 2019, CBP performed
a comparative analysis of the proposals and stated that
“Dev Tech is more highly ranked than Harmonia, which is
considered the lowest ranked technical solution.” J.A. 13052.
The memorandum further indicated that Harmonia would not
be considered in CBP's tradeoff analysis. /d.

In an April 25, 2019 letter, CBP informed Harmonia that its
proposal was unsuccessful, that a proposal revision would
not be considered, and that Dev Tech had won the contract
because it had submitted the proposal representing the best
value to the government. J.A. 13060. CBP also informed
Harmonia of the evaluation results, summarized in the
following chart:

*764

Factor 1 - Technical Sat/Low Sub-Factor 1 - SoW Sub-Factor 2 - SoW Sub-Factor 3 - Risk

Excellence Task 3, 4, 6 Task 5 Mitigation Plan
Sat/Med Sat/Low Sat/Low

Factor 2 - Marginal/High Sub-factor 1 - Staffing Sub-factor 2 - Program  Sub-factor 3 -

Management Plan/Key Personnel Management Approach  Subcontractor

Approach Resumes Marginal/High Management Plan/
Marginal/High Teaming Arrangements

Factor 3 - Quality Marginal/ Sub-factor 1 - Transition
Assurance Medium In Plan (Task 1)
Marginal/High
Factor 4 - Past Sat/Low
Performance
J.A. 13063.

For each sub-factor, the chart showed CBP's overall adjectival
rating (e.g., “Sat,” i.e., Satisfactory, or “Marginal”), followed
by the risk level (e.g., “Med,” i.e., Medium, “High,” or
“Low”). According to CBP's evaluation, Harmonia received
high-risk ratings for three sub-factors: Factor 2, Sub-factor 1
(Staffing Plan/Key Personnel Resumes); Factor 2, Sub-factor
2 (Program Management Approach); and Factor 3, Sub-factor
1 (Task 1, Transition In Plan). See id. For all three sub-factors,
CBP explained that Harmonia's proposal omitted certain
“critical applications” that are “major areas of functionality
in O&M”: Cargo Release, Foreign Trade Zone (“FTZ”),
International Trade Data System (“ITDS”), or Automated
Export System (“AES”). J.A. 13064—-65. Regarding Factor
5 (price), CBP also stated that the estimated total price for
Harmonia's proposal was approximately $10 million greater
than that of Dev Tech's proposal. See J.A. 13065, 13060.

The Court of Federal Claims

Sat/Med

Sub-factor 2 - Transition
Out Plan (Task 2)
Sat/Low

On May 7, 2019, Harmonia filed a bid protest with the

U.S. Court of Federal Claims. - Harmonia Holdings Grp.,
LLC v. United States, 146 Fed. Cl. 799, 809 (2020); J.A.
27. In its protest, Harmonia challenged CBP's December
6, 2018 denial of Harmonia's November 12, 2018 pre-

-Harmonz'a, 146 Fed. Cl. at 810, 813.
Harmonia also challenged CBP's evaluation of the proposal
Harmonia submitted on November 13, 2018. In June 2019,
the parties briefed their cross-motions for judgment on the

award protest. See

administrative record and Dev Tech's motion to dismiss.

- Id. at 809; J.A. 27-28. The Court of Federal Claims held

oral argument on October 3, 2019. ™~ Harmonia, 146 Fed. CI.

at 810; J.A. 31.

On January 16, 2020, the Court of Federal Claims issued
a decision on the parties' motions. The court first denied
Dev Tech's motion to dismiss and found that Harmonia had
proven standing by showing it had a substantial chance of

™ armonia, 146 Fed. Cl. at 811-12.
The Court of Federal Claims then denied Harmonia's motion

winning the contract.

for judgment on the administrative record and granted Dev
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Tech's cross-motion. The court first addressed Harmonia's bid
protest insofar as it involved the same grounds raised in its
pre-award protest to the CBP, i.e., the CBP's limitation on

proposal revisions following Amendments 9 and 10. -Id.

at 812—14. The court determined that Harmonia's bid protest
on these grounds failed for untimeliness. - Id. Tt quoted and

relied on the following language from |  COMINT Systems
Corp. v. United States, 700 F.3d 1377, 1382 (Fed. Cir. 2012),

while recognizing that . COMINT involved different facts:

To be
challenge prior to the award is

sure, where bringing the
not practicable, it may be brought
thereafter. But, assuming that there
is adequate time in which to do
so, a disappointed bidder must bring
a challenge to a solicitation *765
containing a patent error or ambiguity
prior to the award of the contract.

-Harmon[a, 146 Fed. Cl. at 813 (emphasis in original).
The court observed that “[n]othing in the record or in
plaintiff's briefing meaningfully explains the five-month
delay in Harmonia filing its pre-award protest with this

Court.” o

that it “cannot conclude that Harmonia diligently or timely
™

Id. at 814. Given that delay, the court explained

pursued its position.” © /d. The court further explained,
“Had Harmonia timely filed a pre-award protest with the
GAO or this Court after its agency-level protest was denied,
it would have avoided asking the Court to concurrently
resolve both pre- and post-award protest grounds months after

-Id. The court concluded

that, “while Harmonia facially met the requirements under

the Agency's award decision.”

@Blue & Gold, Harmonia nevertheless waived its right
to bring those claims before this Court by failing to timely
and diligently pursue its objections to Amendments 9 and 10.”

-

The Court of Federal Claims then addressed Harmonia's post-
award challenges to CBP's evaluation of Harmonia's proposal

under Factors 1-3° and its resulting decision to award the

contract to Dev Tech. See - id. at 814-17. Harmonia had

argued that the CBP's evaluation with respect to Factor 2, Sub-
factor 1 (Staffing Plan/Key Personnel Resumes) and Sub-
factor 2 (Program Management Approach) was “irrational.”
According to Harmonia, “there can be no doubt” that its
proposal was responsive to the solicitation's requirements.

- Id. at 815 (citation omitted). Harmonia contended that the

CBP “unreasonably ignor[ed] [the] context” of Harmonia's
“proposal description of its responsibility for ITDS and Cargo

Release.” . Id. (citation omitted). Harmonia further argued

that the CBP assigned undue importance to previously-
unstated “[c]ore functional areas” of the work, including

Cargo Release, FTZ, ITDS, and AES. -

Id.

The Court of Federal Claims rejected these arguments
because the solicitation made clear that the applications not
addressed in Harmonia's proposal were a necessary part of

the services being procured. -ld. at 816. And, given the
technical nature of the services at issue, the court declined to

7]

substitute its judgment for that of the CBP.
Harmonia also challenged the CBP's high-risk evaluation of
its proposal under Factor 3, Sub-factor 1 (Task 1, Transition
In Plan). Harmonia contended that the solicitation merely
required offerors to outline their approaches to “taking full
ownership of the requirements” and that “there was no

requirement to discuss any applications.” -ld. at 81617

(citation omitted). Harmonia further contended that it met
the solicitation's requirements by “specifically mention[ing]”

the Cargo Release, ITDS and AES applications. -Id. at
817 (citation omitted). The Court of Federal Claims rejected
Harmonia's arguments, agreeing instead with Dev Tech
that the solicitation specifically required those applications
and that Harmonia's mere mention of them in its proposal
supported CBP's high-risk evaluation under Factor 3, Sub-

-[d. (citations omitted). The Court of Federal
Claims determined that, based on its high-risk ratings with

factor 1.

respect to Factor 2, Sub-factors 1-2, and Factor 3, Sub-factor
1, “Harmonia was ineligible for award ... in accordance with

the terms of the Solicitation.” - 1d.

*766 Harmonia appealed. We have jurisdiction under 28
U.S.C. § 1295(a)(3).
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Harmonia Holdings Group, LLC v. United States, 20 F.4th 759 (2021)

STANDARD OF REVIEW

[1] [2] Wereview decisions by the Court of Federal Claims

on cross-motions for judgment on the administrative record
de novo, applying the same standard as the trial court. XOtech,
LLC v. United States, 950 F.3d 1376, 1379 (Fed. Cir. 2020).
In deciding cross-motions for judgment on the administrative
record, the Court of Federal Claims considers “whether, given
all the disputed and undisputed facts, a party has met its
burden of proof based on the evidence of record.” /d. (quoting
Palantir USG, Inc. v. United States, 904 F.3d 980, 989 (Fed.
Cir. 2018)).

Bl 41 [3]
Administrative Procedure Act.” XOtech, 950 F.3d at 1380.
Therefore, an agency action may be set aside if it is “arbitrary,
capricious, an abuse of discretion, or otherwise not in
accordance with law,” or “without observance of procedure

required by law.” Palantir, 904 F.3d at 989 (quoting ' 5
U.S.C. § 706(2)(A), (D)). The substantial evidence standard

of . 5U.S.C. § 706(2)(E) applies to a trial court's review of

an agency's findings. Ie'Blue & Gold Fleet, L.P. v. United
States, 492 F.3d 1308, 1312 (Fed. Cir. 2007). However, where
the Court of Federal Claims makes factual findings from the
administrative record in the first instance, we review such

AJ7]

findings for clear error.

DISCUSSION

Harmonia contends that the Court of Federal Claims erred in

@Blue

& Gold and its progeny, to file an action in the Court

determining that Harmonia waived its right, under

of Federal Claims asserting the same challenges that it
asserted in its preaward protest to the CBP, which the
CBP denied five months earlier. Appellant's Br. 11-13, 15—
18. Harmonia contends that the Court of Federal Claims

improperly extended the law of IEa'Blue & Gold by finding
waiver even though Harmonia had formally pre-served its
challenge by timely submitting its pre-award bid protest to
CBP. Id. Under the proper application of the law, Harmonia
argues, it did not waive, and thus should be permitted to
pursue in the Court of Federal Claims, its challenge to
CBP's limitation on offerors' revisions of their proposals
following Amendments 9 and 10. /d. Dev Tech and the

“Bid protests are reviewed under the

OBlue & Gold waiver should
apply, even though Harmonia timely submitted a formal pre-

government argue that

award protest to CBP, because of Harmonia's delay in filing
an action following CBP's denial of its pre-award protest. We
agree with Harmonia.

The statute establishes a six-year period following claim
accrual during which a party may file suit in the Court of
Federal Claims. 28 U.S.C. § 2501 (“Every claim of which the
United States Court of Federal Claims has jurisdiction shall be
barred unless the petition thereon is filed within six years after

IEa'Blue & Gold, however,
we restricted the time for bringing a bid protest in the Court of

such claim first accrues.”). In

Federal Claims to a shorter period. Specifically, we held that

a party who has the opportunity to
object to the terms of a government
solicitation containing a patent error
and fails to do so prior to the close
of the bidding process waives its
ability to raise the same objection
subsequently in a bid protest action in
the Court of Federal Claims.

eBlue & Gold, 492 F.3d at 1313. We explained that this
waiver rule prevents a bidder who is aware of a solicitation
defect from waiting to bring its challenge after the award in an
attempt to restart the bidding process, “perhaps with increased

@[d_ at 1314. *767 “A
waiver rule thus prevents contractors from taking advantage

knowledge of its competitors.”

of the government and other bidders[ | and avoids costly after-

Ou.

the-fact litigation.”

Subsequently, in | COMINT, we expanded the reasoning of

OBlue & Gold to encompass waiver based on delay that
occurs after the close of bidding, given that the amendment

in that case was adopted after that time. | 700 F.3d at 1382.

In | COMINT, we explained that “[t]here is no question
that Comint could have challenged the solicitation before the

award.” | Id. The protesting party there “d[id] not claim
to have been unaware of the alleged defect in Amendment
5 prior to the award of the contract,” and it had two and

a half months before the award in which to file its protest.
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Id at 1382—-83. We concluded that “[t]hat was more than an
adequate opportunity to object,” and that it was improper for
Comint to seek to restart the bidding process by objecting to

Amendment 5 for the first time after the award. | /d. at 1383.

OBlue & Gold waiver
applies generally involve a failure to timely object to a

[6] Our cases concluding that

known, patent defect in the solicitation. We are not persuaded

@Blue & Gold
waiver rule to this case as the Court of Federal Claims did.

that our precedent supports applying the

In | Bannum, Inc. v. United States, we explained that “a
formal, agency-level protest before the award would likely
preserve a protestor's post-award challenge to a solicitation ...

as might a pre-award protest filed with the GAO.” | 779
F.3d 1376, 1380 (Fed. Cir. 2015). We therefore recognized

that the eBlue & Gold waiver rule is predicated not
only on the notion of avoiding delay that could benefit
the delaying party, but also on the notion of preserving
challenges and providing notice to interested parties. See

id. Harmonia's undisputedly timely, formal challenge of
the solicitation before CBP removes this case from the ambit

of @Blue & Gold and its progeny. Therefore, we reverse
the Court of Federal Claims' decision that Harmonia waived,

under OBlue & Gold, its ability to file an action asserting
the same grounds of objection that it asserted in its earlier,
formal protest before CBP. We remand the case to the Court
of Federal Claims for consideration of the pre-award protest

O'Blue &

-Harmonia, 146 Fed. CI. at 812—14.

that the court previously erroneously denied on

Gold grounds.

Our opinion should not be read as condoning delay in
filing actions in the Court of Federal Claims. Under
certain circumstances, delaying bidders may face adverse
consequences, but we are not persuaded in this case that

OBlue & Gold waiver should be one
of those consequences. The Court of Federal Claims has

imposition of a

relatively broad authority under | 28 U.S.C. § 1491(b)(2) to
fashion a remedy: the court may “award any relief that the
court considers proper, including declaratory and injunctive
relief except that any monetary relief shall be limited to bid
preparation and proposal costs.” On remand, the Court of
Federal Claims might decide under the circumstances of this

case that injunctive relief is appropriate.

[7] Harmonia seeks to submit “a fully revised proposal in
response to the changed requirements in Amendments 9 and
10.” Appellant's Br. 28. Recognizing that the Court of Federal
Claims, on remand, could determine that it is appropriate
to reopen bidding and allow offerors to submit wholly new
proposals, which would require a new technical evaluation
by CBP, we vacate the Court of Federal Claims' decision
with respect to CBP's technical evaluation of Harmonia's
November 13, 2018 proposal on mootness grounds and do

not reach its merits. See *768 Chapman Law Firm Co.
v. Greenleaf Constr. Co., 490 F.3d 934, 939 (Fed. Cir. 2007)
(“When, during the course of litigation, it develops that the
relief sought has been granted or that the questions originally
in controversy between the parties are no longer at issue, the
case should generally be dismissed.”). To the extent that the
Court of Federal Claims determines on remand that Harmonia
is not entitled to submit a wholly revised proposal, the Court
of Federal Claims may decide to reinstate its decision that
CBP's technical evaluation was rational.

CONCLUSION

We hold that the Court of Federal Claims erred in determining

@Blue & Gold, its right to
assert the same challenges that it asserted in its pre-award bid

that Harmonia waived, under

protest before CBP. We therefore reverse the Court of Federal
Claims' waiver decision and vacate its decision that CBP did
not act in an arbitrary and capricious manner in evaluating
Harmonia's proposal and making an award decision. We
remand for the Court of Federal Claims to determine in the
first instance whether Harmonia is entitled to relief with
respect to its pre-award bid protest. We have considered the
parties' remaining arguments and find them unpersuasive.
REVERSED-IN-PART, VACATED-IN-PART AND
REMANDED

COSTS

No costs.

All Citations
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Harmonia Holdings Group, LLC v. United States, 20 F.4th 759 (2021)

Footnotes
* Circuit Judge Evan J. Wallach assumed senior status on May 31, 2021.
1 The original solicitation included seven tasks, but Amendment 4 dated September 7, 2018, eliminated one
task and renumbered the tasks prior to the parties' submission of their initial proposals. See J.A. 11274,
2 The Court of Federal Claims declined to reach the merits of Harmonia's arguments with respect to Factor

1 in light of its findings that the CBP did not irrationally assign Harmon's proposal high-risk evaluations with

respect to Factor 2, Sub-factors 1 and 2 and Factor 3, Sub-factor 1. - Id. at 817.
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V.
UNITED STATES, Defendant-Appellee
FEDITC, LLC, Riverside
Engineering, LLC, Defendants
2019-1933 121
|

Decided: June 15, 2020

Synopsis

Background: Small-business bidder
bid protest against United States, challenging Defense
Information Systems Agency's (DISA) award of information

filed post-award

technology (IT) services contracts after DISA disclosed
information to bidders during debriefing for full-and-open 3]
portion of competition that gave them unfair competitive
advantage over other bidders in pending small-business
portion of competition, allegedly in violation of procurement
regulations due to organizational conflict of interest (OCI)
and disparate treatment of bidders. The Court of Federal
Claims, Loren A. Smith, Senior Judge, 142 Fed.Cl. 678,
granted government judgment on administrative record.

Bidder appealed.

[4]

[Holding:] The Court of Appeals, Taranto, Circuit Judge,
held that bidder forfeited right to challenge unequal
disclosure.

Vacated and remanded.

Reyna, Circuit Judge, filed dissenting opinion.

[5]

Procedural Posture(s): On Appeal; Review of

Administrative  Decision; Motion for Judgment on

Administrative Record.

West Headnotes (13)

Public Contracts &= Parties; standing

United States &= Parties; standing

Under the Tucker Act, Court of Federal Claims
has jurisdiction to render judgment on an action
by an interested party objecting to a solicitation

or contract award made by a federal agency. 28
U.S.C.A. § 1491(b).

Federal Courts é= Questions of Law in
General
Federal Courts é= "Clearly erroneous"

standard of review in general

Court of Appeals reviews the Court of Federal
Claims’ legal conclusions de novo and its factual
findings for clear error.

Public Contracts é= Scope of review

United States &= Scope of review

When making a prejudice analysis for a
post-award bid protest challenging a federal
procurement in the first instance, Court of
Federal Claims is required to make factual

findings.
Public Contracts &= Scope of review
United States &= Scope of review

Whether the Court of Federal Claims applied the
appropriate legal standard to its factual findings
in a post-award bid protest challenging a federal
procurement is a question of law.

1 Cases that cite this headnote

Public Contracts &= Administrative
procedures in general

United States = Administrative procedures
in general

A party who has opportunity to object to the
terms of a government solicitation containing
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Inserso Corporation v. United States, 961 F.3d 1343 (2020)

[6]

(7]

8]

9]

a patent error and fails to do so prior to the
close of the bidding process waives its ability to
raise the same objection subsequently in a bid
protest action in the Court of Federal Claims; this
reasoning applies to all situations in which the
protesting party had the opportunity to challenge
a solicitation before the award and failed to do so.

10 Cases that cite this headnote

Public Contracts & In general; advertising
United States &= In general; advertising

A defect in a federal solicitation is “patent”
if it is an obvious omission, inconsistency, or
discrepancy of significance.

3 Cases that cite this headnote

Public Contracts &= In general; advertising
United States &= In general; advertising

A defect in a federal solicitation is “patent” if it
could have been discovered by reasonable and
customary care.

4 Cases that cite this headnote

Federal Courts é= Public contracts

Whether an ambiguity or defect in a federal
solicitation is patent is an issue of law reviewed
de novo.

Public Contracts &= Administrative
procedures in general

United States &= Administrative procedures
in general

The waiver rule, providing that a party who
has opportunity to object to the terms of a
government solicitation containing a patent error
and fails to do so prior to the close of the bidding
process waives its ability to raise the same
objection subsequently in a bid protest action
in the Court of Federal Claims, is established
under a specific statutory authorization, namely,
the congressional command that bid protest
jurisdiction under the Tucker Act be exercised
with due regard to the need for expeditious

[10]

[11]

[12]

resolution of the action, with support from
longstanding substantive contract law and from
regulations under a related statutory regime
specific to bid protests. 28 U.S.C.A. § 1491(b)

Q).

7 Cases that cite this headnote

Public Contracts é= Administrative
procedures in general

United States @&= Administrative procedures
in general

Small business bidder forfeited its right to
object to Defense Information Systems Agency's
(DISA) unequal disclosure of information
to bidders during debriefing for full-and-
open portion of competition that gave those
bidders unfair competitive advantage over other
bidders in pending small-business portion of
competition for contracts to provide information
technology services; bidder knew, or should
have known, that DISA would disclose
competitive information to bidders in full-
and-open competition at time of, and shortly
after, notification of awards in that competition,
but bidder failed to object to solicitation
for at least four months until after small-
business competition awards were made. 4
C.FR. § 21.2(a)(2); 48 C.F.R. §§ 15.503(b)(1)
(iv), 15.506(a)(2), 15.506(d).

1 Cases that cite this headnote

Public Contracts &= Application of General
Rules of Construction in General

United States &= Application of General
Rules of Construction in General

Offerors in a federal government solicitation
are charged with knowledge of law and fact
appropriate to the subject matter.

1 Cases that cite this headnote

Public Contracts & Administrative
procedures in general

United States @&= Administrative procedures
in general
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Under the waiver rule, interested bidders need to
call the federal procuring agency's attention to
solicitation problems of which they reasonably
should be aware.

[13] Public Contracts &= Administrative

procedures in general

United States &= Administrative procedures
in general

The waiver rule, providing that a party who
has opportunity to object to the terms of a
government solicitation containing a patent error
and fails to do so prior to the close of the bidding
process waives its ability to raise the same
objection subsequently in a bid protest action in
the Court of Federal Claims, serves the interest
in reducing the need for the inefficient and costly
process of agency rebidding after offerors and
the agency have expended considerable time
and effort submitting or evaluating proposals in
response to a defective solicitation.
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Opinion

Dissenting opinion filed by Circuit Judge Reyna.

Taranto, Circuit Judge

The United States Defense Information Systems Agency
(DISA), which is part of the U.S. Department of Defense,
awarded contracts to multiple firms that bid for the
opportunity to sell information technology services to
various federal government agencies. Inserso Corporation
unsuccessfully competed to be one of the firms awarded a
contract. In an action filed against the United States in the
Court of Federal Claims, Inserso alleged that DISA disclosed
information to certain other bidders but not Inserso, giving the
rival bidders an unfair competitive advantage. The Court of
Federal Claims held that DISA's disclosure did not prejudice
Inserso in the competition and on that basis entered judgment
in favor of the government. *1346 [nserso Corp. v. United
States, 142 Fed. CL. 678 (2019).

We agree that judgment in favor of the government is
appropriate, but on a different ground. We conclude that,
because Inserso did not object to the solicitation when it
was unreasonable to disregard the high likelihood of the
disclosure at issue, Inserso forfeited its ability to challenge
the solicitation in the Court of Federal Claims. We do
not reach the prejudice portion of the court's decision. We
therefore vacate that decision and remand for the court to enter
judgment consistent with this opinion.

I

On March 2, 2016, DISA publicly posted Solicitation
No. HC1028-15-R-0030 (Encore III). The solicitation
invited firms to bid for the opportunity to enter into
indefinite-delivery/indefinite-quantity contracts under which
the awardees would provide information-technology services
to the Department of Defense and other federal agencies.
The solicitation states that the contracts would involve fixed-
price and cost-reimbursement task orders and that awards
of contracts would be made to offerors whose proposals
provided the best value to the government and satisfied the
evaluation criteria.

The solicitation lists three criteria for evaluating proposals:
(1) the bidder's technical/management approach, (2) the
bidder's past performance, and (3) cost/price information. For
the evaluation of price, the solicitation states, DISA would
calculate a “total proposed price” and a “total evaluated
price.” J.A. 101918. The total proposed price would be
calculated by applying government-estimated labor hours
for each year of contract performance to each offeror's
proposed fixed-price and cost-reimbursement labor rates;
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in turn, the total evaluated price would be calculated by
adjusting any cost-reimbursement rates that DISA determined
were unrealistic. The proposals with the lowest total evaluated
price would then be evaluated for compliance with the other
terms of the solicitation.

DISA divided the Encore III competition into two
competitions. One competition would award a “suite” of
contracts in a “full and open” competition; the other would
award a suite of contracts to small businesses. J.A. 101891.
DISA anticipated awarding up to twenty contracts in each
competition.

Importantly, the solicitation expressly states that small
businesses could compete in both competitions but could
receive only one award. J.A. 101892. The solicitation also
provides that firms could compete through joint ventures or
partnerships. J.A. 101907. Under those provisions, several
firms that bid in the small-business competition in fact
also competed in the full-and-open competition as part of
joint ventures. Inserso competed only in the small-business
competition.

Bidders in both competitions submitted their proposals by
October 21, 2016. But the timing of the two competitions
quickly diverged. On November 2, 2017, DISA notified
successful and unsuccessful bidders in the full-and-open
competition of their award status. By November 8, 2017, i.e.,
less than a week later, DISA completed the debriefing process
by which it discloses certain details of the agency's selection
decision to winners and losers. See 48 C.F.R. § 15.506.

DISA had not yet completed evaluating the proposals
submitted in the separate small-business competition and
was still communicating with bidders in that competition.
By October 18, 2017, DISA had received responses to the
first round of evaluation notices it had sent to small-business
*1347 bidders. Even after November 2, 2017, DISA sent
several more rounds of evaluation notices to small-business
bidders. DISA did not request final proposal revisions from
the small-business bidders until April 2018. See 48 C.F.R.
§ 15.307. Ultimately, such bidders had until June 20, 2018,
to submit their final revised proposals for the small-business
competition.

DISA notified successful and unsuccessful bidders of its
award decisions for the small-business suite on September
7, 2018. Inserso did not receive an award because its total
evaluated price was the 23rd lowest in a competition for

twenty slots. DISA attached a debriefing document to its
notice to Inserso. The debriefing included—among other
things—the total evaluated price for the twenty awardees and
some previously undisclosed information on how DISA had
evaluated the cost element of the proposals.

In response to its debriefing, Inserso sent follow-up
communications to DISA. Inserso noted that several awardees
in the small-business competition had also competed in
the full-and-open competition as part of joint ventures
or partnerships, and it asked whether those entities had
received similarly detailed debriefings at the conclusion of the
full-and-open competition (in fall 2017). Inserso expressed
concern that, if so, the earlier debriefing would have provided
unequal information giving a competitive advantage to some
of the bidders in the pending small-business competition. In
response, DISA stated that all unsuccessful bidders in both
competitions were given similarly detailed information in
their debriefings.

On September 12, 2018, Inserso filed a protest in the United
States Government Accountability Office (GAO). See 4
C.FR. §§ 21.1-21.2. On October 17, 2018, GAO dismissed
Inserso's protest because another party was challenging the
same solicitation at the Court of Federal Claims. See id., §
21.11(b).

On October 25, 2018, Inserso filed its own complaint in
the Court of Federal Claims, alleging that the full-and-
open debriefing gave certain offerors in the small-business
competition a competitive advantage by providing them,
but not other bidders, the total evaluated price for all full-
and-open awardees and previously undisclosed information
regarding DISA's evaluation methodology. Inserso alleged
that this unequal provision of information created an
organizational conflict of interest in violation of 48 C.F.R. §§
9.504, 9.505 and, in addition, violated at least one regulation
specifically addressed to disparate treatment of bidders, 48
C.FR. § 1.602-2(b). Inserso moved for judgment on the
administrative record, and the government opposed Inserso's
motion and cross-moved for judgment on the administrative
record.

The Court of Federal Claims ruled in favor of the government.
Without definitively finding a violation, the court recognized
that the challenged disclosure of information might have
violated the identified regulatory standards, stating in
particular that the total evaluated prices of the winners of
the full-and-open competition “provided a useful comparison
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tool that [small-business-competition] offerors could utilize
as a benchmark in revising their price proposals.” Inserso,
142 Fed. Cl. at 684. The court also stated that “[p]rejudice
is presumed once a potentially significant [organizational
conflict of interest] is identified.” /d. Here, however, the court
concluded, the government demonstrated lack of prejudice to
Inserso, a conclusion that defeated Inserso's claim as to both
sets of regulations at issue. /d. at 684—85. The court entered
judgment on April 2, 2019. J.A. 6.

*1348 Inserso timely appealed. We have jurisdiction under
28 U.S.C. § 1295(a)(3).

I

On appeal, Inserso argues that the Court of Federal Claims
erred in its treatment of the presumption of prejudice,
including in its determination that the government rebutted
such a presumption. Inserso also argues that, even apart
from a presumption of prejudice, it was entitled to a finding
that it was prejudiced by the challenged unequal disclosure.
The government—in addition to defending the trial court's
analysis—argues in this court, as it did in the trial court, that
Inserso forfeited its right to challenge DISA's disclosure by
not raising the issue in a timely manner.

1 21 Bl
Federal Claims has “jurisdiction to render judgment on an
action by an interested party objecting to” a solicitation or
contract award made by a federal agency. We review the Court
of Federal Claims’ legal conclusions de novo and its factual
findings for clear error. Daewoo Eng'g & Constr. Co. v. United
States, 557 F.3d 1332, 1335 (Fed. Cir. 2009). “When making
a prejudice analysis in the first instance, [the Court of Federal
Claims] is required to make factual findings.” Bannum, Inc. v.
United States, 404 F.3d 1346,1357 (Fed. Cir. 2005). Whether
the court applied the appropriate legal standard to its factual
findings is a question of law. See Shell Oil Co. v. United States,
688 F.3d 1376, 1381 (Fed. Cir. 2012).

A

Inserso alleges that DISA violated two sets of regulations
that are part of the Federal Acquisition Regulation (FAR).
First, it alleges that DISA violated FAR subpart 9.5, which
directs contracting officers to avoid, neutralize, or mitigate
“organizational conflicts of interest.” 48 C.F.R. § 9.505.

Section 9.505 describes the dual aims of “[p]reventing the
existence of conflicting roles that might bias a contractor's
judgment” and “[p]reventing unfair competitive advantage.”
Id., § 9.505(a), (b). An unfair competitive advantage can
exist when a contractor possesses “[p]roprietary information
that was obtained from a Government official without proper
authorization” or “[s]ource selection information (as defined
in [48 C.F.R. §] 2.101) that is relevant to the contract but
is not available to all competitors, and such information
would assist that contractor in obtaining the contract.” /d., §
9.505(b). Second, Inserso alleges that DISA failed to treat it
fairly and equally, as required by several provisions of the
FAR. See, e.g., id., §§ 1.102(b)(3), 1.602-2(b), 3.101-1.

Both of Inserso's regulatory arguments arise from the same
underlying DISA action, having the same alleged wrongful
effect on the small-business competition. Specifically, both
arguments challenge the disclosure of certain information to
firms that (directly or through partnerships or joint ventures)
bid for the full-and-open suite of contracts when some of
those firms (directly or through partnerships or joint ventures)
were still preparing bids for the small-business suite. Because
“the scope of work and evaluation factors are nearly identical
for each suite,” Inserso, 142 Fed. Cl. at 684, and the
information was relevant to the evaluation of bids, Inserso
alleges, DISA's failure to disclose that same information to all
bidders in the small-business competition gave those bidders

[4] Under 28 U.S.C. § 1491(b), the Court of¥ith the information an unfair competitive advantage.

Inserso focuses on two categories of disclosed information:
(1) the total evaluated prices of those firms which won
contracts in the full-and-open competition; and (2) *1349
details of how DISA evaluated the costs built into the
proposals made by bidders in that competition. Inserso
contends, and the trial court recognized, that knowledge of
the winning total evaluated prices from the full-and-open
competition would provide a small-business-competition
bidder a target range in which it could be confident that it
would win an award. Inserso also contends that the cost-
evaluation information would have been useful to a small-
business-competition bidder who was considering how to
reduce the price of its bid in a way that DISA would find
acceptable.

Inserso, however, did not object to the disparity in provision
of competitively advantageous information until after the
awards were made in the small-business competition. We
conclude that, by waiting until the awards were made, Inserso
forfeited the objection.
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B

[5] In Blue & Gold Fleet, L.P. v. United States, we held that
“a party who has the opportunity to object to the terms of
a government solicitation containing a patent error and fails
to do so prior to the close of the bidding process waives
its ability to raise the same objection subsequently in a bid
protest action in the Court of Federal Claims.” 492 F.3d 1308,
1313 (Fed. Cir. 2007). We have since held that this reasoning
“applies to all situations in which the protesting party had the
opportunity to challenge a solicitation before the award and
failed to do so.” COMINT Systems Corp. v. United States, 700
F.3d 1377, 1382 (Fed. Cir. 2012). The Court of Federal Claims
has correctly applied this rule in organizational-conflict-of-
interest cases, including cases dealing with the disclosure
of pricing information during debriefing. See Ceres Envtl.
Services, Inc. v. United States, 97 Fed. Cl. 277,310 (2011).

(61 71 [8]
it is an obvious omission, inconsistency, or discrepancy of
significance. Per Aarsleff A/Sv. United States, 829 F.3d 1303,
1312 (Fed. Cir. 2016). Additionally, a defect is patent if it
could have been discovered by reasonable and customary
care. Id. at 1313; see also K-Con, Inc. v. Secretary of Army,
908 F.3d 719, 722 (Fed. Cir. 2018) (“A patent ambiguity
is present when the contract contains facially inconsistent
provisions that would place a reasonable contractor on
notice.”). “Whether an ambiguity or defect is patent is an issue

of law reviewed de novo.” Per Aarsleff, 829 F.3d at 1312. !

The dissent, but not Inserso, suggests that this
court's Blue & Gold line of authority has been
superseded by the Supreme Court's decision in SCA
Hygiene Products Aktiebolag v. First Quality Baby
Products, LLC, — U.S. ——, 137 S. Ct. 954,
197 L.Ed.2d 292 (2017). We do not read SCA
Hygiene as having the broad implication that the
dissent suggests but rather as holding only that the
general non-statutory equitable timeliness doctrine
of laches does not override the congressionally
enacted statute of limitations applicable to legal
actions for damages. 137 S. Ct. at 959-67.
Blue & Gold, in contrast, establishes a “waiver

tH)

rule” under a specific statutory authorization
—the congressional command that bid-protest

jurisdiction under 28 U.S.C. § 1491(b) be exercised

[9] A defect in a solicitation is patent if

with “due regard to the ... need for expeditious
resolution of the action,” 28 U.S.C. § 1491(b)
(3)—with support from longstanding substantive
contract law and from regulations under a related
statutory regime specific to bid protests. See Blue
& Gold, 492 F.3d at 1313—14 (discussing “patent
ambiguity” and “contra proferentem” doctrines and
General Accountability Office regulations).
The dissent also suggests that we refrain from
ruling on the Blue & Gold issue. But Inserso does
not dispute that the issue was raised in the trial
court, and it is an issue of law that we see no
impediment to resolving ourselves.

*1350 C

[10] Those principles defeat Inserso's claims. Inserso should
have challenged the solicitation before the competition
concluded because it knew, or should have known, that DISA
would disclose information to the bidders in the full-and-open
competition at the time of, and shortly after, the notification of
awards. Inserso knew that the Encore III solicitation process
was divided into two competitions and that small businesses
could compete for both suites, either individually or as part
of a joint venture or partnership. J.A. 101907. It is undisputed
that Inserso knew that the full-and-open competition had
been completed in November 2017. See Appellee Br. 41; see
also Encore III Full & Open, Sam.gov, https://beta.sam.gov/
opp/96e2d2943ebc322905ebf27cf711e158/view#award
(noting that contract award was originally published Nov. 7,
2017).

The FAR indicates that the winning total evaluated prices
would have been provided to all unsuccessful offerors in
the competitive range within three days of the award. 48
C.FR. § 15.503(b)(1)(iv) (“Within 3 days after the date of
contract award, the contracting officer shall provide written
notification to each offeror whose proposal was in the
competitive range but was not selected for award .... The
notice shall include ... [t]he items, quantities, and any stated
unit prices of each award. If the number of items or other
factors makes listing any stated unit prices impracticable at
that time, only the total contract price need be furnished in
the notice.”) (emphasis added). And DISA in fact included
the awardees’ total evaluated prices in its notifications to
unsuccessful full-and-open offerors. See, e.g., J.A. 186838—
39.
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[11] Offerors in a government solicitation are “charged with
knowledge of law and fact appropriate to the subject matter.”
Per Aarsleff, 829 F.3d at 1314 (citing Turner Construction Co.
v. United States, 367 F.3d 1319, 1321 (Fed. Cir. 2004)). Here,
that knowledge includes knowing that the total evaluated
prices would be disclosed to bidders in the full-and-open
competition at or shortly after the announcement of the
awards in that competition. It also includes knowing that
the express terms of the solicitation contemplated overlap
of bidders in the two competitions (directly or through
partnerships or joint ventures), so that Inserso, if it had
taken reasonable care, would have known that recipients of
the information at issue could include bidders in the small-
business competition. The law and facts made patent that
the solicitation allowed, and that there was likely to occur,
the unequal disclosure regarding prices that Inserso now
challenges.

We reach a similar conclusion about the information
regarding DISA's evaluation methodology that Inserso
alleges would have provided a competitive advantage to
bidders in the small-business competition. Although the FAR
does not require disclosing such information in the award
notice, Inserso should have known that disclosure of this
information was likely to be a part of the competitively
valuable information required by the FAR to be included
in the post-award debriefing. For example, post-award
debriefings must include, at a minimum, “[t]he Government's
evaluation of the significant weaknesses or deficiencies in the
offeror's proposal”, “[t]he overall evaluated cost or price ...,
and technical rating, if applicable, of the successful offeror
and the debriefed offeror,” “[t]lhe overall ranking of all
offerors,” and “[a] summary of the rationale for award.” 48
C.F.R. § 15.506(d). Although it may have been impossible to
know the precise contents of the full-and-open competition's
debriefings, Inserso should have known *1351 that those
debriefings were bound to contain information that would
provide a competitive advantage in the small-business
competition, including the “overall evaluated cost or price”
of the successful offerors. /d., § 15.506(d)(2).

In response to the government's forfeiture argument, Inserso
argues that it could not have known that DISA would
debrief the bidders in the full-and-open competition while
the small-business offerors were still revising their proposals.
Appellant's Reply Br. 29-30. Inserso points out that the
regulations do not set a strict time limit on debriefing;
rather, they require only that “[tJo the maximum extent
practicable, the debriefing should occur within 5 days” after

an offeror requests debriefing. 48 C.F.R. § 15.506(a)(2).
Therefore, Inserso argues, DISA should not have conducted
the debriefing for the full-and-open competition before the
small-business competition closed.

[12] We do not think it reasonable for Inserso to have
believed that DISA would delay—for three quarters of a year
—the post-award debriefing of the bidders in the full-and-
open competition. The debriefing process is an important
part of the award process, and the expressly stated baseline
rule of five days demonstrates the very short time scale
understood to be important. The “practicable” qualifier gives
some flexibility: one treatise notes that when there are
many offerors, debriefing may not be completed for weeks.
Government Contract Bid Protests: A Practical & Procedural
Guide § 2:11. But no evidence or authority presented to us
suggests that the “practicable” qualifier has been used, or
could be reasonably counted on by Inserso to be used, to delay
debriefing for many months. Nor could Inserso reasonably
rely on DISA to decide to delay the debriefing based on
a possibility of unequal advantage in the small-business
competition where nobody had called the issue to its attention.
The Blue & Gold forfeiture standard exists in recognition of
the need for interested bidders to call the agency's attention
to solicitation problems of which they reasonably should be
aware.

Moreover, Inserso should have known that DISA had
debriefed the bidders in the full-and-open competition once
the GAO publicly dismissed a post-award protest of the
awards in that competition. GAO's regulations specify that
for “a procurement conducted on the basis of competitive
proposals under which a debriefing is requested ..., the
initial protest shall not be filed before the debriefing date
offered to the protestor, but shall be filed not later than
10 days after the date on which the debriefing was held.”
4 C.FR. § 21.2(a)(2) (emphasis added). On February 21,
2018, GAO dismissed a post-award bid protest challenging
DISA's awards in the full-and-open competition. Planned
Systems Int'l, Inc. B-413028.5, 2018 WL 1898124 (Comp.
Gen. Feb. 21, 2018). Inserso should have known, from the
existence of a relevant protest at GAO, that the bidders in
the full-and-open competition had been debriefed. Indeed, the
GAO decision states as much. /d. at *3. The decision is not
subject to a protective order, and there is no indication that it
would not have been publicly available on the day it issued.
Therefore, Inserso is properly charged with knowing, on or
shortly after February 21, 2018, that the bidders in the full-

and-open competition had been debriefed. 2
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The dissent cites a solicitation provision that states:
“The estimated labor hours used for evaluation
purposes will not be provided to the offerors
until after award.” J.A. 101918. That provision
does not generally negate the expected normal
operation of the debriefing process in the full-
and-open competition. It applies only to estimated
labor hours—thereby highlighting the obviousness
of the defect by omitting mention of any other
competitively advantageous information.

*1352 Because a bidder in the small-business competition

exercising reasonable and customary care would have been
on notice of the now-alleged defect in the solicitation long
before the awards were made, Inserso forfeited its right
to raise its challenge by waiting until awards were made.
Whether starting from the November 2017 award in the
full-and-open competition or from the February 2018 GAO
denial of a protest in that competition, Inserso had months
to notify DISA of this defect before it submitted its final
revised proposals. J.A. 178905. It had an additional two
months before DISA selected the small-business awardees.
J.A. 179528. Our previous cases establish that this amount
of time is more than sufficient. See COMINT, 700 F.3d at
1383 (“Here, Comint had two and a half months between
the issuance of Amendment 5 and the award of the contract
in which to file its protest. That was more than an adequate
opportunity to object.”).

D

[13] Enforcing our forfeiture rule implements Congress's
directive that courts “shall give due regard to ... the need for
expeditious resolution” of protest claims. 28 U.S.C. § 1491(b)
(3). The rule serves the interest in “reducing the need for
the inefficient and costly process of agency rebidding after
offerors and the agency have expended considerable time
and effort submitting or evaluating proposals in response to
a defective solicitation.” Bannum, Inc. v. United States, 779
F.3d 1376, 1381 (Fed. Cir. 2015) (quoting Blue & Gold, 492
F.3d at 1314) (quotation marks and brackets omitted); see also
Per Aarsleff, 829 F.3d at 1317 (Reyna, J. concurring).

The policy behind the forfeiture rule is served in this
case. In its suit in the Court of Federal Claims, Inserso
asked the court to provide all bidders in the small-business
competition access to the unequally disclosed information

and to reopen the competition to accept revised proposals.
Had Inserso objected to the solicitation before the submission
of final proposals, raising its concern that some bidders
might have received information by participating in the full-
and-open competition, DISA could have confirmed that an
unequal disclosure occurred and provided the non-proprietary
debriefing information to all bidders in the small-business
competition. Cf. 48 C.F.R. § 15.507. Inserso is now seeking
the relief it could have gotten from DISA earlier, before DISA
had already expended considerable time and effort evaluating
the bidders’ proposals. Inserso has forfeited its right to this
relief.

I

The Court of Federal Claims entered judgment on the
administrative record “pursuant to the court's Opinion and
Order, filed April 1,2019.” J.A. 6. Because the cited Opinion
and Order relied on the determination that Inserso was not
prejudiced by DISA's disclosure—an issue we do not reach
—we think it appropriate to vacate the judgment and remand
for entry of judgment on the ground of waiver, consistent with
this opinion.

The parties shall bear their own costs.

VACATED AND REMANDED

Reyna, Circuit Judge, dissenting.

The majority decides that appellant's claims are barred under
the Blue & Gold “waiver rule.” This decision rests on shaky,
legal ground and cannot stand. First, the *1353 validity of
the Blue & Gold “waiver rule” is undermined by the reasoning
in SCA Hygiene Products Aktiebolag v. First Quality Baby
Products, LLC, — U.S. ——, 137 S. Ct. 954, 197 L.Ed.2d
292 (2017). Second, the undermined Blue & Gold “waiver
rule” does not apply to appellant's claims, which arise from
latent errors not apparent from the solicitation. Third, the
majority decides to bar appellant's claims under the Blue &
Gold “waiver rule” in the first instance. We should not engage
in such overreach given that the parties did not brief, and the
Claims Court did not discuss, the interplay between Blue &
Gold and SCA Hygiene. I respectfully dissent.
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Inserso Corporation v. United States, 961 F.3d 1343 (2020)

I

First, the majority's opinion turns on the so-called Blue
& Gold “waiver rule,” a hard-and-fast rule that this court
created. This rule runs afoul of the separation of powers
principle articulated in SCA Hygiene Products Aktiebolag v.
First Quality Baby Products, LLC,— U.S.——, 137 S. Ct.
954, 197 L.Ed.2d 292, and for this and other reasons should
not be the deciding factor in this case.

In Blue & Gold, we created a “waiver rule” for claims filed at
the United States Court of Federal Claims (“Claims Court™)
challenging a patent error in a solicitation for a government
contract. Blue & Gold Fleet, L.P. v. United States, 492 F.3d
1308, 1315 (Fed. Cir. 2007). Although we called it a “waiver
rule,” this is a misnomer. Waiver is an equitable defense,
the application of which is left to the trial court's discretion.
Qualcomm Inc. v. Broadcom Corp., 548 F.3d 1004, 1019 (Fed.
Cir. 2008). To prove waiver, the defendant must show that the
plaintiff intentionally relinquished its right. Johnson v. Zerbst,
304 U.S. 458, 464, 58 S.Ct. 1019, 82 L.Ed. 1461 (1938).
Given the draconian effect of waiver, “[t]he determination
of whether there has been an intelligent waiver of right ...
must depend, in each case, upon the particular facts and
circumstances surrounding that case.” /d. The Blue & Gold
waiver rule does not fit this definition. A court applying this
rule gives no regard to the protestor's intent and is afforded no
discretion in its application. These are not the marks of true
waiver.

Rather, the Blue & Gold “waiver rule,” in theory and in
practice, is a judicially-created time bar. See Per Aarsleff
A/S v. United States, 829 F.3d 1303, 131617 (Fed. Cir.
2016) (Reyna J., concurring) (noting that under the Blue
& Gold “timeliness bar” “[d]ismissal is mandatory, not
discretionary” (internal citations omitted)); see also Bannum,
Inc. v. United States, 779 F.3d 1376, 1381 (Fed. Cir. 2015);
Contract Servs., Inc. v. United States, 104 Fed. Cl. 261,
273 (2012); Unisys Corp. v. United States, 89 Fed. Cl. 126,
137 (2009). The bar is triggered solely by the timing of a
protestor's challenge. Specifically, if a protestor files a claim
challenging a patent error in a solicitation prior to the close
of the bidding process, the protestor's claim is deemed timely.
Blue & Gold, 492 F.3d at 1313. If, however, the protestor
files such a claim after the close of bidding, without having
previously objected to such an error, the protestor's claim is
untimely and will be dismissed. /d. at 1315; Bannum, 779 F.3d
at 1380; see Maj. Op. at 1348-49. There are no exceptions

to this rule; its application is hard and fast. See Per Aarsleff,

829 F.3d at 1316. " The Blue & Gold *1354 “waiver rule”
therefore poses as a rule of equitable waiver but is in fact a
timeliness rule.

In creating the “waiver rule,” this court relied on
various analogous timeliness doctrines. First, we
noted that our rule virtually tracks the “timeliness
regulation” for bid protests filed before the
Government Accountability Office (“GAO”), a
federal agency which adjudicates bid protests.
Blue & Gold, 492 F.3d at 1314. The GAO's
timeliness rule is a self-imposed filing deadline
for bid protests, functioning much like a statute of
limitations. See 4 C.F.R. § 21.2(a).

We also found support in A4.C. Aukerman Co. v.
R.L. Chaides Constr. Co., 960 F.2d 1020 (Fed.
Cir. 1992), a patent case where we relied on the
equitable doctrines of laches and estoppel to bar
relief, and in a long line of Claims Court cases
applying the defense of laches. Blue & Gold, 492
F.3d at 1314-15. Notably, SCA Hygiene abrogated
Aukerman. See SCA Hygiene, 137 S. Ct. at 967.
Also, the Claims Court no longer applies laches to
bar bid protests in light of SCA Hygiene. See, e.g.,
ATSC Aviation, LLC v. United States, 141 Fed. Cl.
670, 696 (2019).

In SCA Hygiene, the Supreme Court clarified that: “[w]hen
Congress enacts a statute of limitations, it speaks directly to
the issue of timeliness and provides a rule for determining
whether a claim is timely enough to permit relief.” SCA
Hygiene, 137 S. Ct. at 960 (emphasis added). Specifically,
the Supreme Court “stressed” that “courts are not at liberty to
jettison Congress’ judgment on the timeliness of suit,” even
policy
outcomes.” /d. at 960, 961 n.4 (internal quotation marks

29 ¢

if the statute of limitations gives rise to “undesirable

omitted) (emphasis added). Relying on this principle, the
Supreme Court held that a court cannot rely on the doctrine
of laches, an equitable doctrine primarily focused on the
timelines of a claim, to preclude a claim for damages incurred
within the Patent Act's statute of limitations. /d. at 967; see
also Petrella v. Metro-Goldwyn-Mayer, Inc., 572 U.S. 663,
685, 134 S.Ct. 1962, 188 L.Ed.2d 979 (2014) (“For laches,
timeliness is the essential element.”). Yet this is precisely
what we are doing in this case.

The Supreme Court rejected the same concern we articulated
as the driving force in Blue & Gold—that a plaintiff could sit
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Inserso Corporation v. United States, 961 F.3d 1343 (2020)

on its rights to the detriment of the defendant—as justification
for a timeliness rule distinct and separate from a statute
of limitations. In SCA Hygiene, the dissent argued that
laches filled a “gap” in the statute of limitations which
allowed patentees to “wait until an infringing product has
become successful before suing for infringement.” SCA
Hygiene, 137 S. Ct. at 961 n.4. The Supreme Court explained
that such argument “implies that, insofar as the lack of a
laches defense could produce policy outcomes judges deem
undesirable, there is a ‘gap’ for laches to fill, notwithstanding
the presence of a statute of limitations.” /d. The Supreme
Court explained such gap-filling is “precisely the kind of
legislation-overriding judicial role” a court cannot take on.
Id. (internal quotation marks omitted). Yet, in the face of this
admonition, this court once again assumes such a legislative
role.

Key here, and not discussed in Blue & Gold, is that Congress
has spoken to the timeliness of challenges to patent errors
in the solicitation. Congress provided that “/efvery claim
of which the United States Court of Federal Claims has
jurisdiction,” which includes challenges to patent errors in
the solicitation, “shall be barred unless the petition thereon
is filed within six years after such claim first accrues.”
28 U.S.C. § 2501 (emphasis added); see also 28 U.S.C. §
1491(b)(1); L-3 Commc'ns Integrated Sys., L.P. v. United
States, 79 Fed. Cl. 453, 460-61 (2007) (applying the six-
year statute of limitations to bid protest claims). Congress
also provided that the Claims Court has jurisdiction over
solicitation challenges “without regard to whether suit is
instituted before or after the contract is awarded.” 28 U.S.C. §
1491(b)(1) (emphasis added). Given this clear congressional
directive, we cannot curtail the six-year limitations period
for challenges to patently defective solicitations. See *1355
SCA Hygiene, 137 S. Ct. at 967. Thus, the Blue & Gold time
bar directly conflicts with the reasoning in SCA Hygiene.

Additionally, our interest in reducing costly after-the-fact
litigation and procurement delays does not save the Blue &
Gold time bar from SCA Hygiene’s reach. We cannot override
the Claims Court's six-year statute of limitations based on our
own policy concerns. /d. (“[W]e cannot overrule Congress's
judgment based on our own policy views.”). To do so is to
challenge policy judgments made by Congress in enacting the
six-year statute of limitations. Petrella, 572 U.S. at 686, 134
S.Ct. 1962 (noting that it is “not within the Judiciary's ken to
debate the wisdom” of the applicable statute of limitations).

Instead, we consider the prejudicial effects of delay at the
remedy phase. /d. at 685, 687, 134 S.Ct. 1962 (noting that
in “extraordinary circumstances, ... the consequences of a
delay in commencing suit may be sufficient to warrant ...
curtailment of the relief equitably awarded”). Here, the
Claims Court has the discretion to “award any relief that
the court considers proper,” including declaratory relief,
injunctive relief, and monetary relief limited to bid and
proposal costs. 28 U.S.C. § 1491(b)(2) (emphasis added).
Additionally, the Claims Court “shall give due regard to ...
the need for expeditious resolution of the action.” Id.,
§ 1491(b)(3). Thus, the Claims Court is empowered to
consider a protestor's prejudicial delay when fashioning relief.
Additionally, it is in the public interest that government-
made errors in a solicitation do not go unreviewed, even
if the only feasible remedy given a protestor's delay is a
declaratory judgment that the government erred. See lan,
Evan & Alexander Corp. v. United States, 136 Fed. Cl. 390,
429 (2018) (noting that an “important public interest” is
served through “honest, open, and fair competition” because
such competition “improves the overall value delivered to
the government in the long term” (internal quotation marks
omitted)).

The majority recognizes that Congress imposed a six-year
statute of limitations on bid protests before the Claims Court.
The majority contends, however, that the Blue & Gold time
bar is statutorily authorized because Congress instructed the
Claims Court to give “due regard to the ... need for expeditious
resolution of the action.” Maj. Op. at 1349 (quoting 28 U.S.C.
§ 1491(b)(3)). The majority misreads Section 1491(b)(3).

First, a general and broad “need for expeditious resolution”
of all bid protest claims does not translate into a discrete
statute of limitations for a subset of bid protest claims, namely
solicitation challenges. See Blue & Gold, 492 F.3d at 1315
(noting that “it is true that the jurisdictional grant of 28 U.S.C.
§ 1491(b) contains no time limit requiring a solicitation to be
challenged before the close of bidding”). Specifically, per its
plain language, Section 1491(b)(3) requires the Claims Court
to give “due regard” to expeditious resolution of an action,
not license to override the Claims Court's six-year statute of
limitations.

Additionally, Section 1491(b)(3) must be read in context
with the preceding provision, Section 1491(b)(2), which
gives the Claims Court discretion in affording “any relief
that the court considers proper.” 28 U.S.C. § 1491(b)(2);
see, e.g., McCarthy v. Bronson, 500 U.S. 136, 139, 111
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S.Ct. 1737, 114 L.Ed.2d 194 (1991) (noting that “statutory
language must always be read in its proper context” and
not in isolation (emphasis added)). When both provisions
are read in harmony, the “due regard” provision refers to
the Claims Court's need to consider expeditious resolution
of bid protests when deciding the proper relief. Specifically,
*1356 the Claims Court should consider whether to order
the government to restart the procurement process underlying
the bid protest or to award relief which would not extend
the procurement process, such as bid and proposal costs or
declaratory relief.

Lastly, the majority's reading of Section 1491(b)(3) runs
afoul of the Supreme Court's reasoning in SCA Hygiene.
As the Supreme Court explained, once Congress enacts
a statute of limitations, the statute governs the timeliness
of claims even in the face of other statutory provisions.
SCA Hygiene, 137 S. Ct. at 963. In SCA Hygiene, the
respondent argued that the Patent Act codified a laches
defense, and, thus, laches could apply even in the face of
a statute of limitations. /d. The Supreme Court explained
that even assuming that the statute provided for laches “of
some dimension,” it did not follow that such a statutory
defense could be invoked to bar a claim filed within the
statute of limitations. /d. The Supreme Court explained that
“it would be exceedingly unusual, if not unprecedented,”
for Congress to include both a statute of limitations and a
laches provision. /d. The Supreme Court further explained
that it was not aware of “a single federal statute that provides
such dual protection against untimely claims.” /d. As in
SCA Hygiene, it would be unusual for Congress to provide
dual protection against untimely solicitation-related claims
via the broad discretionary language in Section 1491(b)(3)
and the Claims Court's clear six-year statute of limitations.
If no federal statute provides such dual protection, it would
be unreasonable to impose a court-made timeliness bar to
overcome a statute of limitations imposed by Congress.

For the above reasons, Blue & Gold conflicts with the
reasoning in SCA Hygiene, and, thus, should not decide the
outcome of this case.

I

Second, the majority improperly shoehorns Inserso's claims
into the narrow and now undermined Blue & Gold domain.
The Blue & Gold time bar applies only to challenges of
patent errors in a solicitation. Inserso's claims, which do not

challenge any patent errors in the solicitation, are not subject
to this rule.

The Blue & Gold time bar applies only to challenges against
patent errors in the solicitation. Blue & Gold, 492 F.3d
at 1313. “Latent errors or ambiguities are not, of course,
subject” to the Blue & Gold time bar. COMINT Sys. Corp. v.
United States, 700 F.3d 1377, 1382 n.5 (Fed. Cir. 2012). An
error is “patent” if it is “an obvious omission, inconsistency
or discrepancy of significance.” Per Aarsleff, 829 F.3d at
1312 (internal quotation marks omitted). By contrast, “[a]
latent ambiguity is a hidden or concealed defect which is not
apparent on the face of the document, could not be discovered
by reasonable and customary care, and is not so patent and
glaring as to impose an affirmative duty on plaintiff to seek
clarification.” /d.

Here, Inserso brought two claims before the Claims Court:
an organizational conflict of interest (“OCI”) claim and,
in the alternative, a claim alleging that the government
unequally treated offerors. Both of these claims arise from
the government's disclosure of allegedly competitive pricing
information to only the bidders in the Full & Open suite—

one of two suites at issue. > This unequal disclosure occurred

*1357 only as a result of a divergence in the timing of the
competitions of both suites. This timing discrepancy between
the two suite competitions developed well after the release of
the solicitations.

The competition at issue was divided into two
“suites”: one in which businesses of any size could
compete (the “Full & Open” suite), and one in
which businesses which qualify as “small business
concerns” could compete (the “Small Business”
suite). J.A.
compete in the Small Business suite as part of a

101891. Large businesses could

joint venture with a small business. The solicitation
also noted that Full & Open and Small Business
suite competitions would begin simultaneously. As
it played out, the agency completed the Full &
Open suite competition months before the Small
Business suite competition. Inserso competed in
the Small Business suite competition.

There is no obvious error, inconsistency, or discrepancy from
the face of the solicitation indicating that the government
would unequally disclose competitive pricing information.
To the contrary, the solicitation informed bidders that the
government (a) recognized that pricing information from
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one suite could be competitively valuable in the other suite,
and (b) would take necessary measures to prevent unequal
disclosure of such information. For example, the solicitation
provided that the government would not release its estimated
labor hours, a key pricing data point, until the competition
for both suite competitions concluded. J.A. 101918. The
solicitation also provided that the government would identify
any potential OCIs. J.A. 101815 (“If any [conflicts of
interests] become known to the Government, as defined by
FAR Part 9.5, they will be identified.” (emphasis added)).

To hold otherwise places an undue and unjustified burden
on contractors to actively investigate, anticipate, and
preemptively challenge all conflicts of interest that could
potentially arise under a solicitation. Inserso is not the
government's keeper. See NetStar-1 Gov't Consulting, Inc.
v. United States, 101 Fed. Cl. 511, 523 n.17 (2011) (“No
doctrine or case requires a potential protestor to be clairvoyant
or to police an agency's general noncompliance with the
FAR on the possibility that such misfeasance might become
relevant in a protest.”). Additionally, for small business
contractors, like Inserso, such a burden could disincentivize
entry to the federal procurement market. Rather, it is the
government's burden to thoroughly investigate OCIs. For
all federal government procurements, “contracting officers
... [1]dentify
and evaluate potential organizational conflicts of interests as

shall analyze planned acquisitions in order to

early in the acquisition process as possible; and ... [a]void,
neutralize, or mitigate significant potential conflicts before

contract award.” 48 C.F.R. § 9.504(a); id., § 9.504(e). 3

Courts should exercise caution in applying the
Blue & Gold time bar to OCI claims, if at all.
An OCI is a significant error that undermines the
integrity of the procurement process. See NKF
Eng'g, Inc. v. United States, 805 F.2d 372,380 (Fed.
Cir. 1986) (explaining that an “unfair competitive
advantage ... damages the integrity of the proposal
system”). Given this gravity, and in light of SCA
Hygiene, a court should review the merits of an OCI
claim rather than bar such claim due to timeliness
concerns.

The majority argues that Inserso should have known
that the government would disclose competitive pricing
information, specifically, details regarding its price evaluation
methodology, to Full & Open competitors during the

*1358 Maj. Op. at 1350-51. Thus,
the majority reasons, Inserso should have challenged such

debriefing process. 4

disclosure from the outset of the competition. See id. The
majority misunderstands the nature of agency debriefings.
Apart from certain baseline required disclosures not at issue
here, a government agency has discretion as to what it will
disclose in a debriefing. See 48 C.F.R. § 15.506(d). Agencies
can fail to provide any meaningful information to bidders. See
Anna Sturgis, The Illusory Debriefing: A Need for Reform, 38
Pub. Cont. L.J. 469, 470, 2009. Thus, Inserso could not have
reasonably known that the government would release detailed
price evaluation methodology information in the Full & Open
suite debriefings. The majority reaches a contrary conclusion
through the lens of 20/20 hindsight.

Once a competition concludes, a bidder may
request a debriefing. See 48 C.F.R. § 15.506(a)(1).
A debriefing is an opportunity for the government
to discuss certain aspects of the competition and
its evaluation of the bidder's proposal. If requested,
the government is required to debrief the bidder.
Id. Generally, bidders request a debriefing as a
matter of course. Here, the government completed
the Full & Open suite competition before the Small
Business suite competition. Thus, the government
debriefed the Full & Open suite competitors before
the Small Business suite competitors.

The majority also suggests, without any articulated principled
rationale, that the Blue & Gold time bar can extend to non-
solicitation challenges. The majority's sole support is a non-
binding Claims Court case. See Maj. Op. at 1348-49 (citing
Ceres Envtl. Servs., Inc. v. United States, 97 Fed. Cl. 277,
310 (2011)). We have never previously extended Blue &
Gold beyond challenges to the solicitation. See, e.g., Bannum,
779 F.3d at 1380; Sys. Application & Techs., Inc. v. United
States, 691 F.3d 1374, 1385 (Fed. Cir. 2012); COMINT, 700
F.3d at 1382; Weeks Marine, Inc. v. United States, 575 F.3d
1352, 1363 (Fed. Cir. 2009). We should not do so today.
Specifically, such an extension is contrary to the express
reasoning in Blue & Gold. In Blue & Gold, we relied on
a determination that the defect at issue pertained to the
“decision during the solicitation, not evaluation, phase of the
bidding process.” 492 F.3d at 1313. We also noted that a
time bar against post-award challenges stemmed from the
Claims Court's jurisdiction to adjudicate claims “objecting to
a solicitation by a Federal agency.” Id. (quoting 28 U.S.C. §
1491(b)(1)) (emphasis added). Therefore, Blue & Gold made
clear that any bar applies strictly to solicitation challenges
only.


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026358053&pubNum=0000613&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&fi=co_pp_sp_613_523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_613_523
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026358053&pubNum=0000613&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&fi=co_pp_sp_613_523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_613_523
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=48CFR9.504&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=48CFR9.504&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_7fdd00001ca15
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012545398&pubNum=0000506&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986155372&pubNum=0000350&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&fi=co_pp_sp_350_380&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_350_380
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986155372&pubNum=0000350&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&fi=co_pp_sp_350_380&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_350_380
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986155372&pubNum=0000350&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&fi=co_pp_sp_350_380&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_350_380
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041261864&pubNum=0000708&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041261864&pubNum=0000708&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1017185&cite=48CFR15.506&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0343206335&pubNum=0001223&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=LR&fi=co_pp_sp_1223_470&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_1223_470
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0343206335&pubNum=0001223&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=LR&fi=co_pp_sp_1223_470&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_1223_470
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1017185&cite=48CFR15.506&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012545398&pubNum=0000506&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024875880&pubNum=0000613&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&fi=co_pp_sp_613_310&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_613_310
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024875880&pubNum=0000613&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&fi=co_pp_sp_613_310&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_613_310
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012545398&pubNum=0000506&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012545398&pubNum=0000506&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035601621&pubNum=0000506&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&fi=co_pp_sp_506_1380&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_506_1380
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035601621&pubNum=0000506&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&fi=co_pp_sp_506_1380&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_506_1380
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028474590&pubNum=0000506&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&fi=co_pp_sp_506_1385&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_506_1385
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028474590&pubNum=0000506&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&fi=co_pp_sp_506_1385&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_506_1385
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029361030&pubNum=0000506&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&fi=co_pp_sp_506_1382&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_506_1382
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029361030&pubNum=0000506&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&fi=co_pp_sp_506_1382&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_506_1382
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019570819&pubNum=0000506&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&fi=co_pp_sp_506_1363&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_506_1363
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019570819&pubNum=0000506&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&fi=co_pp_sp_506_1363&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_506_1363
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012545398&pubNum=0000506&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012545398&pubNum=0000506&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012545398&pubNum=0000506&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&fi=co_pp_sp_506_1313&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_506_1313
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012545398&pubNum=0000506&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1491&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_3fed000053a85
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1491&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_3fed000053a85
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012545398&pubNum=0000506&originatingDoc=Ibbb998f0af3d11eabb6d82c9ad959d07&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)

Inserso Corporation v. United States, 961 F.3d 1343 (2020)

I

Lastly, the majority acts with improper haste when it bars in
the first instance Inserso's claims pursuant to the undermined
Blue & Gold time bar. As a general matter, a federal appellate
court “does not consider an issue not passed upon below.”
TriMed, Inc. v. Stryker Corp., 608 F.3d 1333, 1339 (Fed. Cir.
2010). There are, however, “circumstances in which a federal
appellate court is justified in resolving an issue not passed on
below, as where the proper resolution is beyond any doubt,
or where injustice might otherwise result.” Singleton v. Wullf,
428 U.S. 106, 121, 96 S.Ct. 2868, 49 L.Ed.2d 826 (1976)
(internal quotation marks and citations omitted). This is not
such a case.

Here, the parties narrowly briefed the applicability of Blue &
Gold below and on appeal. Specifically, neither party briefed

Blue & Gold post-SCA Hygiene and instead primarily focused
on the merits of Inserso's claims. Most notably, the Claims
Court did not address whether Inserso's claims were time-
barred under Blue & Gold but instead reached the merits of
Inserso's claims. Thus, given this backdrop, we should not
apply Blue & Gold in the first instance. See Wood v. Milyard,
566 U.S. 463, 473, 132 S.Ct. 1826, 182 L.Ed.2d 733 (2012)
(noting that appellate “restraint is all the more appropriate
when the appellate court itself spots an issue the parties did
not air below, and therefore would not have anticipated in
developing their arguments on appeal”). We should instead
reach the merits of Inserso's claims.

I respectfully dissent.

All Citations

961 F.3d 1343
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VS2, LLC v. United States, 155 Fed.Cl. 738 (2021)

155 Fed.Cl. 738
United States Court of Federal Claims.

VS2, LLC, Plaintiff,
V.
The UNITED STATES, Defendant,
and
Vectrus Mission Solutions
Corporation, Defendant-Intervenor.

No. 21-1028C

|
(Filed Under Seal: September 1, 2021)

(Reissued: September 14, 2021)

Synopsis

Background: Disappointed bidder filed post-award bid
protest challenging Department of Army's decision to
switch award of logistics support services contract from
bidder to awardee as corrective action after awardee's
successful administrative bid protest before Government
Accountability Office (GAO). Parties cross-moved for
judgment on administrative record.

Holdings: The Court of Federal Claims, Matthew H.
Solomson, J., held that:

[1] bidder's claims challenging corrective action were not
waived;

[2] Army unreasonably switched contract award;

[3] bidder waived challenge to awardee's labor category
substitutions;

[4] Army reasonably evaluated awardee's past performance;
and

[5] permanent injunction was warranted preventing award of
current contract.

Plaintiff's motion granted.

Procedural Posture(s): Review of Administrative Decision;
Motion for Judgment on Administrative Record; Motion for
Permanent Injunction.

West Headnotes (66)

[1] Public Contracts @= Parties; standing
United States &= Parties; standing

An “interested party,” within the meaning of the
Tucker Act, has standing to pursue a bid protest
as an actual or prospective bidder whose direct
economic interest would be affected by the award

of the federal contract.

(D).

28 U.S.C.A. § 1491(b)

[2] Public Contracts é= Parties; standing
United States &= Parties; standing

To satisfy the direct economic interest
requirement for standing to pursue a post-award
bid protest, under the Tucker Act, a plaintiff
must show that there was a substantial chance
it would have received the contract award but

for the alleged error in the federal procurement

process. | 28 U.S.C.A. § 1491(b)(1).
[3] United States &= Judgment on administrative
record

Judgment on the administrative record is
properly understood as intending to provide for
expedited trial on the record. RCFC, Rule 52.1.

[4] United States = Judgment on administrative
record

The rule governing a motion for judgment on
the administrative record requires the Court of
Federal Claims to make factual findings from the
record evidence as if it were conducting a trial on
the record. RCFC, Rule 52.1.

[5] United States ¢= Judgment on administrative
record
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VS2, LLC v. United States, 155 Fed.Cl. 738 (2021)

[6]

(7]

8]

9]

On a motion for judgment on the administrative
record, Court of Federal Claims asks whether,
given all the disputed and undisputed facts, a
party has met its burden of proof based on the
record evidence. RCFC, Rule 52.1.

Public Contracts &= Scope of review

United States &= Scope of review

Generally, in a bid protest action brought
pursuant to the Tucker Act, the Court of Federal

Claims reviews the agency's actions according
to the standards set forth in the Administrative

Procedure Act (APA). 5 US.C.A. § 706;

28 U.S.C.A. § 1491(b)(1).

Public Contracts &= Scope of review
United States &= Scope of review

Under the Administrative Procedure Act (APA),
Court of Federal Claims must determine in a
bid protest whether (1) the federal procurement
official's decision lacked a rational basis, or (2)
the procurement procedure involved a violation

of regulation or procedure.
706(2).

5 US.CA. §

Public Contracts &= Scope of review
Public Contracts = Evidence
United States @& Scope of review
United States @&= Evidence

When a bid protest is brought on the ground that
the federal procurement official's decision lacked
arational basis, the test is whether the contracting
agency provided a coherent and reasonable
explanation of its exercise of discretion, and the
disappointed bidder bears a heavy burden of
showing that the award decision had no rational

basis.
Public Contracts é= Scope of review
United States é= Scope of review

[10]

[11]

[12]

[13]

In a bid protest challenging a federal
procurement, Court of Federal Claims must
determine whether the agency entirely failed to
consider an important aspect of the problem,
offered an explanation for its decision that runs
counter to the evidence before the agency, or the
decision is so implausible that it could not be
ascribed to a difference in view or the product of
agency expertise.

Public Contracts &= Scope of review
United States &= Scope of review

An agency's procurement decision may
be arbitrary and capricious, under the
Administrative Procedure Act (APA), if the
agency has relied on factors which Congress

has not intended it to consider.
706(2).

5US.CA.§

Public Contracts ¢ Rights and Remedies of
Disappointed Bidders; Bid Protests

United States &= Rights and Remedies of
Disappointed Bidders; Bid Protests

When bid protest is brought on ground that
the federal procurement procedure involved
a violation of statutes or regulations, the
disappointed bidder must show clear and
prejudicial violation.

Public Contracts &= Scope of review
United States &= Scope of review

When applying the arbitrary and capricious
standard of review, under the Administrative
Procedure Act (APA), in the context of reviewing
an agency's decision to follow a recommendation
of the Government Accountability Office
(GAO), an agency's procurement decision lacks
a rational basis if it implements a GAO

recommendation that is itself irrational. 5
U.S.C.A. § 706(2).

Public Contracts @ Scope of review
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VS2, LLC v. United States, 155 Fed.Cl. 738 (2021)

[14]

[15]

[16]

United States &= Scope of review

When applying the arbitrary and capricious
standard of review, under the Administrative
Procedure Act (APA), in the context of reviewing
an agency's decision to follow a recommendation
of the Government Accountability Office
(GAO), the controlling inquiry is whether the

GAO's recommendation was itself rational. | 5
U.S.C.A. § 706(2).

Public Contracts &= Administrative
procedures in general

United States &= Administrative procedures
in general

Unless the Supreme Court or an en banc decision
of the Federal Circuit decides otherwise, binding
precedent requires Court of Federal Claims to
continue to apply the waiver rule in accordance
with the broadly applicable logic that underlies
the rule, requiring that a party object to patently
erroneous solicitation terms during the bidding
process.

Public Contracts ¢ Administrative
procedures in general

United States &= Administrative procedures
in general

Under the “waiver rule,” a party who has
the opportunity to object to the terms of a
government solicitation containing a patent error
and fails to do so prior to the close of the
bidding process waives its ability to raise the
same objection subsequently in a bid protest
action in the Court of Federal Claims.

Public Contracts &= Administrative
procedures in general

United States &= Administrative procedures
in general

The waiver rule, which requires that a party
object to patently erroneous terms of a federal
solicitation during the bidding process, furthers
the statutory mandate, under the Tucker Act,
requiring that Court of Federal Claims shall give

[17]

[18]

[19]

[20]

due regard to the need for expeditious resolution

of the action. | 28 U.S.C.A. § 1491(b)(3).

Public Contracts &= Scope of review
United States &= Scope of review

While the Tucker Act commands that the
Court of Federal Claims consider the need for
expeditious resolution of the bid protest action,
that does not, by its plain terms, dictate dismissal
of an action, but rather limits the relief that can

be granted. | 28 U.S.C.A. § 1491(b)(3).

Public Contracts &= Administrative
procedures in general

United States @= Administrative procedures
in general

A waiver rule prevents contractors from taking
advantage of the government and other bidders,
and avoids costly after-the-fact litigation.

Public Contracts &= Administrative
procedures in general

United States @= Administrative procedures
in general

The waiver rule does not articulate a rigid
deadline that inescapably applies whenever an
offeror might possibly have lodged its bid protest
before the federal contract award.

Public Contracts & Administrative
procedures in general

United States @&= Administrative procedures
in general

Disappointed bidder did not waive its post-award
bid protest claims challenging Department of
Army's corrective action in switching award
of logistics support services contract from
bidder to awardee after awardee's successful
bid protest before Government Accountability
Office (GAO), since bidder could not have
immediately filed suit challenging GAO's
decision and subsequent contract award before


http://www.westlaw.com/Browse/Home/KeyNumber/393/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393k605/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NB66076C0A84311D885E288E02FD16EE7&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=3&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS706&originatingDoc=Ib606846015bf11ec8aabc101dd28eb2c&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_58730000872b1
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS706&originatingDoc=Ib606846015bf11ec8aabc101dd28eb2c&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_58730000872b1
http://www.westlaw.com/Browse/Home/KeyNumber/316H/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316Hk159/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316Hk159/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393k600/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393k600/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316H/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316Hk159/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316Hk159/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393k600/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393k600/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316H/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316Hk159/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316Hk159/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393k600/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393k600/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N980BA480485711E19316A1D19F058999&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=3&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1491&originatingDoc=Ib606846015bf11ec8aabc101dd28eb2c&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d801000002763
http://www.westlaw.com/Browse/Home/KeyNumber/316H/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316Hk164/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393k605/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N980BA480485711E19316A1D19F058999&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=3&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1491&originatingDoc=Ib606846015bf11ec8aabc101dd28eb2c&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d801000002763
http://www.westlaw.com/Browse/Home/KeyNumber/316H/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316Hk159/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316Hk159/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393k600/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393k600/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316H/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316Hk159/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316Hk159/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393k600/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393k600/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316H/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316Hk159/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316Hk159/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393k600/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393k600/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

VS2, LLC v. United States, 155 Fed.Cl. 738 (2021)

[21]

[22]

[23]

submission of final bids because GAOQ's
recommendation of corrective action did not
guarantee that Army would implement that
action, and bidder did not sit on its rights, but
rather, protested award at GAO within seven
days and then filed suit within one week after

GAO's decision. | 28 U.S.C.A. § 1491(b).

Public Contracts &= Administrative
procedures in general

United States &= Administrative procedures
in general

Any waiver doctrine should be applied in
narrowly defined circumstances, in particular,
where a bid protestor can determine a precise
filing deadline for its complaint; a totality of the
circumstances test is not predictable or workable
and, most importantly, not required.

Injunction &= Award of contract; bids and
bidders

The totality of the circumstances is appropriately
considered in terms of the propriety of injunctive
relief in any given bid protest case challenging a

federal procurement. | 28 U.S.C.A. § 1491(b)

3).
Public Contracts &= Reconsideration
United States &= Reconsideration

Department of Army's decision to switch award
of logistics support services contract from bidder
to awardee, as corrective action after awardee's
successful administrative bid protest before
Government Accountability Office (GAO),
was arbitrary and capricious; although GAO
correctly recommended that Army remove its
upward most probable cost (MPC) adjustment
to awardee's bid due to its proposed internal
absorption of labor costs, GAO's decision
recommending that Army flip award was
erroneous as matter of law in that GAO ignored
procurement regulations, solicitation, and GAO's
own precedent requiring cost realism analysis,
as GAO essentially directed Army to ignore

[24]

[25]

[26]

[27]

unrealistic costs and performance risk that Army
already had assessed against awardee due to cost

caps.
Public Contracts &= Determinative Factors in
Making Award

United States é&= Determinative Factors in
Making Award

The primary purpose of a cost realism analysis
prior to awarding a federal contract is to
prevent offerors from gaining an advantage over
competitors by proposing an unrealistically low
estimated cost.

Public Contracts &= Determinative Factors in
Making Award

United States @&= Determinative Factors in
Making Award

In evaluating bids for a federal contract, the
concern of the cost realism analysis is that
since the contractor will be reimbursed on the
basis of costs incurred, the contractor will not
suffer economic consequences by proposing an
estimated cost lower than its expected cost of
performance; thus, the proposal offering the
lowest estimated cost may not necessarily be the
proposal which will result in the lowest cost of

performance.

Public Contracts &= Determinative Factors in
Making Award

United States @= Determinative Factors in
Making Award

In evaluating bids for a federal contract, a
cost realism analysis is used as a means of
determining the probable cost of performance of
the work proposed by offerors, and this probable
cost is used as the evaluation factor in making the
source selection decision.

Public Contracts &= Determinative Factors in
Making Award


https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N980BA480485711E19316A1D19F058999&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=3&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1491&originatingDoc=Ib606846015bf11ec8aabc101dd28eb2c&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76
http://www.westlaw.com/Browse/Home/KeyNumber/316H/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316Hk159/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316Hk159/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393k600/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393k600/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212k1356/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/212k1356/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N980BA480485711E19316A1D19F058999&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=3&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1491&originatingDoc=Ib606846015bf11ec8aabc101dd28eb2c&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d801000002763
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1491&originatingDoc=Ib606846015bf11ec8aabc101dd28eb2c&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d801000002763
http://www.westlaw.com/Browse/Home/KeyNumber/316H/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316Hk146/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393k587/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316H/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316Hk147/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316Hk147/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393k588/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393k588/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316H/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316Hk147/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316Hk147/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393k588/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393k588/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316H/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316Hk147/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316Hk147/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393k588/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/393k588/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316H/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316Hk147/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/316Hk147/View.html?docGuid=Ib606846015bf11ec8aabc101dd28eb2c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

VS2, LLC v. United States, 155 Fed.Cl. 738 (2021)

[28]

[29]

[30]

United States &= Determinative Factors in
Making Award

In evaluating bids for a federal contract, cost
realism is used to determine whether offerors
understand the contract requirements, and a
finding of lack of understanding leads to
downgrading of the proposal.

Public Contracts &= Determinative Factors in
Making Award

United States &= Determinative Factors in
Making Award

Where a federal procuring agency determines
that an offeror's proposed or estimated cost is
unrealistically low, the agency may not only
make an upward most probable cost (MPC)
adjustment, but also may determine that the
offeror's proposal represents an unacceptable
risk to performance.

Public Contracts &= Scope of review
United States &= Scope of review

Interpretation of a bid solicitation is a question
of law that is reviewed by the Court of Federal
Claims de novo.

Public Contracts &= Determinative Factors in
Making Award

United States é= Determinative Factors in
Making Award

While an offeror may propose contractually
binding cost caps to avoid an upward most
probable cost (MPC) adjustment, the offeror for
a federal solicitation cannot rely upon such caps
to escape the required risk assessment; that is
because where an offeror proposes to cap its cost
for one or more cost-reimbursement contract line
items (CLINSs), the offeror effectively converts
them to firm-fixed price CLINs, that is, where
the actual costs of expected performance are
otherwise projected to exceed the cost cap.

[31]

[32]

[33]

[34]

Public Contracts é&= Determinative Factors in
Making Award

United States é= Determinative Factors in
Making Award

In a case in which a bidder for a federal contract
relies on binding cost caps to escape a required
risk assessment, the concern of the procurement
regulations is that the selected bidder ultimately
will attempt to achieve profitability via
substandard performance; therefore, a cost
realism analysis must assess that risk.

Public Contracts &= Cost-plus contracts
United States &= Cost-plus contracts

Where a firm offers a cap or ceiling on a
particular cost that limits the government's
liability and shifts liability for the cost to the
offeror for a federal contract, and no other issue
calls into question the effectiveness of the cap,
any upward adjustment to the capped cost is

improper.

Public Contracts &= Determinative Factors in
Making Award

United States @&= Determinative Factors in
Making Award

The federal procurement regulations' required
cost realism analysis involves the assessment of
performance risk, particularly where an offeror
proposes to cap its costs such that it risks
incurring a significant loss.

Public Contracts &= Determinative Factors in
Making Award

United States &= Determinative Factors in
Making Award

Where an agency determines that an offeror's
proposed costs are unrealistically low for
the contemplated performance of the federal
contract, the agency must account for that
assessment in at least two ways: the agency
must consider whether to adjust the proposed
costs upwards for evaluation purposes, and it
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VS2, LLC v. United States, 155 Fed.Cl. 738 (2021)

[35]

[36]

[37]

[38]

must consider whether the proposed costs are
indicative of performance risk.

Public Contracts & Cost-plus contracts
United States &= Cost-plus contracts

With respect to a most probable cost (MPC)
adjustment to a bid for a federal contract,
the agency cannot simply accept the offeror's
proposed costs because, an offeror's proposed
costs are not dispositive in a cost-reimbursement
environment since, regardless of the costs
proposed, the government generally will be
liable to the contractor for all allowable and
allocable costs incurred in connection with the
performance of the contract.

Public Contracts &= Determinative Factors in
Making Award

United States &= Determinative Factors in
Making Award

A federal procuring agency must assess not only
whether a most probable cost (MPC) adjustment
is necessary to cure unrealistically low proposed
costs but also whether such unrealistically
low costs reflect a deficiency in the offeror's
understanding of the solicitation's requirements.

Public Contracts &= Determinative Factors in
Making Award

United States &= Determinative Factors in
Making Award

Where an offeror for a federal contract agrees to
cap costs during performance and suggests the
possibility of having to absorb a significant loss,
an agency cannot ignore potential performance
risks; if anything, an agency's concerns should be

exacerbated.

Public Contracts &= Determinative Factors in
Making Award

United States @&= Determinative Factors in
Making Award

[39]

[40]

[41]

[42]

Any question concerning a bidder's ability to
perform the federal contract in light of a
capped cost is not per se only a matter of the
bidder's responsibility rather than a matter to
be considered by the agency in its cost realism

evaluation.

Public Contracts é= Determinative Factors in
Making Award

United States ¢ Determinative Factors in
Making Award

Where the federal solicitation expressly instructs
offerors not to submit unrealistically low costs
or prices, the risk stemming from an offeror's
decision to propose unrealistically low capped
rates is a matter for the agency's consideration
in the context of its evaluation of proposals and
source selection decision process.

Public Contracts &= Form and requisites;
responsiveness

United States = Form and requisites;
responsiveness

Court of Federal Claims will not apply a different
rule depending upon whether or not applicable
language in a federal solicitation is written in a
certain font or style.

United States = Evidence and Affidavits

A lawyer's statements may constitute a binding
admission of a party before the Court of Federal
Claims if the statements are deliberate, clear, and

unambiguous.

Public Contracts = Determinative Factors in
Making Award

United States ¢= Determinative Factors in
Making Award

When an offeror proposes unrealistically low
costs for a particular performance of a federal
contract, the agency must consider whether
it will actually obtain such low costs during
performance or whether the offeror has proposed
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VS2, LLC v. United States, 155 Fed.Cl. 738 (2021)

[43]

[44]

[45]

[46]

low costs because it does not in fact understand
the work to be performed; the first question goes
to cost risk, and the second to performance risk.

Public Contracts &= Determinative Factors in
Making Award

United States @&= Determinative Factors in
Making Award

When an offeror for a federal contract projects
costs realistically, but then agrees to cap the costs
actually billed to the government, the cost risk
itself may go away, but the performance risk
either remains or is even amplified.

Public Contracts &= Scope of review
United States &= Scope of review

What is different in cases when a procuring
agency follows a Governmental Accountability
Office (GAO) recommendation is not that a
decision is being reviewed for rationality, but
whose decision matters in review by the Court of
Federal Claims.

Public Contracts &= Scope of review
United States &= Scope of review

When the relevant procurement official, usually
the contracting officer, decides to adopt the views
of the Government Accountability Office (GAO)
after a protest has been heard by that body,
this agency decision is not considered inherently
unreasonable for departing from the agency's
previous position nor invulnerable under the
shield of GAO authority, but is instead measured
by the rationality of the recommendation it

follows.
Public Contracts &= Scope of review
United States &= Scope of review

When the federal procurement official decides
to adopt the views of the Government
Accountability Office (GAO) after an
administrative protest, instead of deferring to
the initial agency decision, and re-reviewing

[47]

[48]

[49]

[50]

the protest that was brought in the GAO by
scrutinizing the rationality of the initial decision,
Court of Federal Claims defers to the second
agency decision, and scrutinizes the rationality of
the GAO's resolution of the protest it heard; but
the review standard does not change because of
the GAO's involvement.

Public Contracts &= Scope of review
United States &= Scope of review

Since the amount of deference given by
the Court of Federal Claims to an agency's
procurement decision under the arbitrary and
capricious standard of review does not change
when Government Accountability Office (GAO)
denies a protest of the decision, or when
GAO sustains a protest but its recommendation
is not followed, this deference is not altered
by an agency's decision to follow a GAO
recommendation; thus, no special amount of
deference, covering questions of law as well as
the ultimate decision being reviewed, applies to
review of such corrective actions.

Public Contracts @= Scope of review
United States &= Scope of review

Court of Federal Claims is not required to
defer to Government Accountability Office's
(GAO) views on questions of law, such as the
interpretation of a solicitation or provisions of
the federal procurement regulations.

Public Contracts @ Scope of review

United States &= Scope of review

Court of Federal Claims does not find the
numerous references in opinions to the deference
to be given Government Accountability Office
(GAO) decisions in the procurement area as
supporting ceding to the GAO the court's normal
role in deciding questions of law.

Public Contracts &= Scope of review

United States &= Scope of review
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VS2, LLC v. United States, 155 Fed.Cl. 738 (2021)

[51]

[52]

[53]

[54]

Court of Federal Claims has the duty to
determine independently any questions of law,
such as the correct interpretation of a solicitation,
that must be addressed in bid protests.

Public Contracts &= Scope of review
United States @&= Scope of review

Court of Federal Claims should not conduct 55
its own determination of a bidder's financial [55]
responsibility, an exercise within the purview of

the procuring agency, not the court.

Public Contracts &= Reliability and
responsibility of bidder

United States @= Reliability and
responsibility of bidder

In a bid protest challenging a federal
procurement, the lack of documentation in
support of a bidder's responsibility determination

ordinarily is not fatal to the bid.
[56]

Public Contracts &= Scope of review
United States &= Scope of review

Notwithstanding the wide discretion afforded

to a contracting officer's responsibility
determination, pursuant to the Administrative
Procedure Act (APA) standard of review, a
contracting officer's decision must be rational;

the choice is committed to discretion, not whim.

5U.S.C.A. § 706(2).

[57]
Public Contracts &= Administrative
procedures in general

United States &= Administrative procedures
in general

Disappointed bidder for Army's award of

logistics support services contract waived

challenge to awardee's shifting of required labor [58]
categories specified in solicitation to lower-
paying categories, since solicitation contained
patent ambiguity regarding whether offerors
labor category

were permitted to make

substitutions, but bidder had opportunity to
object to that ambiguity in solicitation yet failed
to do so prior to close of bidding process,
and instead, bidder likewise also substituted
certain labor categories for those specified in
solicitation.

1 Cases that cite this headnote

Public Contracts @= Rights and Remedies of
Disappointed Bidders; Bid Protests

United States &= Rights and Remedies of
Disappointed Bidders; Bid Protests

Any error in awardee of Army's logistics support

services contract shifting labor categories

specified in solicitation to lower-paying
categories was not prejudicial to disappointed
bidder,

substantial chance of different outcome in cost

since there would not have been

ranking among bidders even absent such error.

Public Contracts &= Scope of review
United States é= Scope of review

In the context of a bid protest challenging
a federal procurement, the assignment of a
past performance rating is reviewed only to
ensure that it was reasonable and consistent
with the stated evaluation criteria and applicable
statutes and regulations, since determining the
relative merits of the offerors’ past performance
is primarily a matter within the contracting
agency's discretion.

Public Contracts @ Scope of review
United States &= Scope of review

Court of Federal Claims affords great deference
to a federal procurement agency's evaluation of
an offeror's past performance.

Public Contracts @ Reliability and
responsibility of bidder

United States &= Reliability and
responsibility of bidder
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[59]

[60]

[61]

Army reasonably evaluated past performance of
awardee of logistics support services contract
in compliance with solicitation; awardee's
bid identified prior task order for which it
received Level III Corrective Action Reports
(CARs), including information on areas of
concern, mitigating actions, and current status/
verification of effectiveness for resolving
identified issues, as required by solicitation,
Army also reasonably relied on three positive
contractor performance assessment reports
(CPARS) related to same task order, in which
assessing official recommended awardee for
similar requirements in future, and Army
further explained that awardee had significant
amount of recent and relevant experience
successfully performing work comparable to
logistics contract.

Public Contracts &= Scope of review
United States &= Scope of review

In a bid protest challenging a federal
procurement, Court of Federal Claims is not
empowered to substitute its judgment for that of
the agency, where the agency's conclusions find
support in the record.

Injunction &= Award of contract; bids and
bidders

In evaluating whether permanent injunctive
relief is warranted in a bid protest challenging
a federal procurement, Court of Federal Claims
must consider: (1) whether the plaintiff has
succeeded on the merits, (2) whether the plaintiff
has shown irreparable harm without the issuance
of the injunction, (3) whether the balance of
the harms favors the award of injunctive relief,
and (4) whether the injunction serves the public
interest.

Injunction &= Award of contract; bids and
bidders

The loss of potential profits from a government
contract constitutes irreparable harm required

[62]

[63]

[64]

for issuance of a permanent injunction in a bid
protest challenging a federal procurement.

Injunction @& Award of contract; bids and
bidders

Bid protestor would suffer irreparable harm
absent permanent injunction preventing award
of current contract to provide logistics support
services for Army; protestor would suffer more
than simply economic harm from loss of
contract, as protestor would have retained its
original award, along with attendant benefits
of experience and future past performance
reference, but for Army's implementation
of irrational recommendation by Government
Accountability Office (GAO) to switch award
of contract from protestor as corrective action
after another bidder's successful administrative
bid protest before GAO.

Injunction &= Award of contract; bids and
bidders

Economic harm, without more, does not rise
to the level of irreparable injury required to
grant permanent injunctive relief in a bid protest
challenging a federal procurement.

Injunction @& Award of contract; bids and
bidders

Balance of hardships weighed in favor
of granting permanent injunction preventing
Army's award of current contract to
provide logistics support services, after Army
implemented irrational recommendation by
Government Accountability Office (GAO) to
switch award of contract from bid protestor
as corrective action after another bidder's
successful administrative bid protest before
GAO, since Army intended to issue bridge
contract, so Army would not have to halt
or somehow unwind any current contract
performance upon grant of injunction, and there
was no evidence that Army would be harmed by
reconsidering implications of risk assessment it

had already performed.
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[65] Injunction é= Award of contract; bids and
bidders

In analyzing a request for permanent injunctive

relief in a bid protest challenging a

federal procurement, there is an overriding
integrity
of the procurement process by requiring

public interest in preserving the

the government to follow its procurement

regulations.

[66] Injunction &= Award of contract; bids and
bidders
Public interest in preserving integrity of
procurement process by requiring Army to
follow procurement regulations would be
served by granting permanent injunction

preventing Army's award of current contract
to provide logistics support services, after
Army implemented irrational recommendation
by Government Accountability Office (GAO)
to switch award of contract from bid protestor
as corrective action following another bidder's
successful administrative bid protest before
GAO, since irrational corrective action tainted
procurement process.
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OPINION AND ORDER

SOLOMSON, Judge.

Plaintiff, VS2, LLC (“VS2”) challenges the decision of
Defendant, the United States, acting by and through the
Department of the Army (“Army” or the “Agency”), to switch
the award of the Fort Benning Logistics Support Services
contract from VS2 to Defendant-Intervenor, Vectrus Mission
Solutions Corporation (“Vectrus”), following Vectrus's
successful bid protest before GAO. VS2 contends not only
that GAO's recommendation was flawed — and, thus, that
the Agency should not have followed it — but also that
Vectrus's proposal failed to comply with material terms of the
solicitation and otherwise was not awardable.

In response, the government and Vectrus attempt to land a

eBlue

& Gold waiver argument, that would have the effect of
rendering VS2's entire protest untimely. That argument,

massive knock-out punch, in the form of a novel

IEa'Blue & Gold from a
sensible shield against gamesmanship and unjustifiable delay

however, threatens to reforge

into a broadsword capable of cutting down even meritorious
arguments in a manner our appellate court, the United States
Court of Appeals for the Federal Circuit, has never *746
sanctioned. This Court declines to engage in such creative
metallurgy. Unless and until the Federal Circuit compels us to

eBlue & Gold cannot be expanded past the factual
and procedural circumstances in which the Federal Circuit has

do so,
applied it.

On the merits, the Court rejects most of VS2's arguments as
unsupported, but nevertheless concludes that GAO's decision
in this case, recommending award to Vectrus, is clearly
erroneous as a matter of law. The result is that, at least on
this record, the Agency has failed to support its decision to
switch the contract award from VS2 to Vectrus. Accordingly,
and for the reasons explained below, the Court GRANTS
VS2's motion for judgment on the administrative record
and DENIES the government's and Defendant-Intervenor's
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respective cross-motions for judgment on the administrative
record.

I. FACTUAL BACKGROUND >

A. The Solicitation

On September 18, 2019, the Army issued Solicitation
W52P1J-19-R-0070 (“the Solicitation” or “RFP”) for
logistics support services at Fort Benning, Georgia to
holders of the Army's Enhanced Army Global Logistics
Enterprise (“EAGLE”) basic ordering agreement. AR 67.
The anticipated contract covered maintenance, supply, and
transportation support services. /d. The Solicitation informed
potential offerors that the Army intended to award a single,
cost plus fixed fee task order, with certain firm fixed priced
contract line items (“CLINs”), with a period of performance
of one base year and four option years. AR 67.

The Solicitation established four evaluation criteria: (1)
technical; (2) past performance; (3) cost/price; and (4)
small business participation. AR 144 (RFP § M.4.1). The
technical and small business participation factors were rated
for acceptability only, while the past performance factor had
a range of qualitative confidence ratings. Id. The Solicitation
required the Army to award a contract to the offeror with
the lowest total evaluated price that also was determined
to be technically acceptable, with substantial confidence in
past performance and an acceptable rating in small business
participation. AR 67, 143 (RFP § M.1.1).

The Solicitation's instructions clarified that, in order to submit
a compliant proposal, “[i]t is the offeror's obligation to
submit an unambiguous proposal that clearly reflects the
offeror's intended technical approach and establishes cost
credibility. Any inconsistency, whether real or apparent,
between promised performance and proposed cost must be
adequately explained in the proposal.” AR 125 (RFP §
L.4.1.3). In evaluating the cost/price factor, the Solicitation
required the Army to conduct a cost realism analysis, as well
as evaluate price reasonableness. AR 149 (RFP § M.5.3.2).
The Solicitation expressly warned offerors to avoid proposing
unrealistically low costs:

Offerors are cautioned that the
Government has concerns with the

potential for post-award performance

Offerors
unrealistically low costs. Therefore,

problems if propose
the Government reserves the option
of rejecting a proposal if, in the
exercise of its judgment, it determines
that an Offeror's cost proposal is
unrealistically low, regardless of

technical merit and/or evaluated costs.

AR 149 (RFP § M.5.3.2.1). The Solicitation further provided
that “failure of the Offeror to establish the credibility of its
proposed costs may result in a MPC adjustment being made
to the costs proposed, and/or the proposal being rejected as
unrealistically low and not further considered for award.”
Id. (emphasis added). In that regard, the Solicitation made
clear that:

[I]1f a business policy decision to
absorb a portion of the estimated cost
was made, that approach must be
stated within the proposal (including
any associated calculations). Failure
to adequately explain an inconsistency
between promised performance and
cost may result in a finding of
Technical Unacceptability or a finding
that *747
unrealistic for work to be performed.

a proposed cost is

AR 125 (RFP § L.4.1.3) (emphasis added).

With respect to the past performance factor, the Solicitation
directed that the offeror should “identify all recent contracts
where it ... experienced any performance problems that
occurred within three years prior to the closing date of this
RFP” and provide corrective action reports, cure notices,
nonconformance reports, or show cause letters. AR 135 (RFP

§L.5.3.5.1).

For the technical factor, the Solicitation required offerors to
submit a “Staffing and Management Plan,” to be evaluated
by the Agency to determine if the plan “adequately details a
realistic and feasible approach to delivering services required

in the PWS.” AR 146 (RFP § M.5.1.2). 3 Relatedly, offerors
had to complete Solicitation Attachment 002 — Staffing/
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Labor Mix, as part of “present[ing] a staffing approach which
demonstrates a thorough understanding of the effort and
provides the expected skill sets / skill level of each position, to
include level of responsibility in order to successfully perform
the specific workload requirements identified at Exhibit A
TD-01 Workload and meet all the PWS requirements.” AR
129 (RFP § L.5.2.1.1(c)).

The Army provided offerors with an opportunity to submit
questions to the Agency to attempt to clarify any ambiguities
in, or to raise other issues with, the Solicitation. AR 627-29.
An offeror posed a question regarding the type of full-time
equivalents (“FTEs”) it was permitted to propose:

The Government instructed industry
that all minimum hours requirements
within TD-01
utilizing CBA positions. We noted the

must be met by

following position was not included
in the updated CBA-SCA Crosswalk
issued with Amendment 1: (1) Truck
Driver, Medium. Can the government
update the CBA-SCA crosswalk to
include the omitted position?

AR 627.% The government responded: “Not omitted. TD-01
accurately reflects the workload.” Id.

B. Proposals, Evaluations, and Initial Award

In response to the Solicitation, several offerors, including
VS2 and Vectrus, submitted timely proposals. See generally
AR Tab 7, AR Tab 9. The Army reviewed and evaluated
the proposals, established a competitive range, and opened
discussions with the three offerors in that range: VS2, Vectrus,
and Vanquish Worldwide, LLC (“Vanquish”). See generally
AR Tabs 10-12. As part of these discussions, the Army issued
evaluation notices (“ENs”) to each of the offerors, requiring
them to address particular proposal deficiencies the Agency
identified. AR 2810-12, 2837-39, 2850-52. In one such notice
to Vectrus, the Army identified an “inconsistency between
the costs/prices proposed in the Cost/Price Volume and the
promised performance in the Technical Volume.” AR 2854.
The Army explained:

Based on review of [Vectrus's
proposal] it appears Vectrus has
reduced the labor rate for [* * *]
FTE to $[* * *]. As required at
RFP paragraph L.5.2.12(a)(2) Offerors
are instructed that compliance with
the SCA/CBA is required. Based
on the narrative rationale and cost
proposal it would appear the Offeror
has discounted the CBA labor rates
which is not in compliance with
the RFP. It also appears that the
Offeror has failed to explain how it
intends to compensate the proposed
FTE in accordance with the CBA
and still perform the requirements at
an acceptable level. Therefore, the
Government has concerns with the
potential for post-award performance
problems as the proposed costs appear
unrealistically low. The burden of
persuasion as to the cost credibility
rests with the Offeror.

AR 2857-58. The Army informed Vectrus that if it failed
to explain or remedy the proposed labor rate discounts,
“the Government intends to apply an upward Most Probable
Cost (MPC) adjustment to ensure that all proposed labor
rates comply with the SCA/CBA requirements and all hours
proposed *748 in the Technical Volume are priced in the
Cost/Price Volume.” AR 2858.

In response to the Army's notice, Vectrus submitted several
questions, including the following inquiry:

(b) ... [I]s it also an acceptable
Business Policy Decision to propose
to forgo hiring such deeply discounted
FTEs, with the understanding that:
(1) mission support would not be
negatively impacted, (2) we are
basing our Business Policy Decision
on documented, historical experience
providing equivalent support at Fort

Bragg, and (3) should Vectrus at some



VS2, LLC v. United States, 155 Fed.Cl. 738 (2021)

point need to hire any or all of these
FTEs that Vectrus would bear the full
cost of compensating such employees
IAW the SCA or CBA?

AR 2886. The Army replied that Vectrus “has not established
cost credibility and/or shown that the proposed costs are
realistic for the promised performance,” adding that “based
on question (b) it appears there is an inconsistency between
the promised performance in the technical volume and the
costs proposed as the offeror refers to forgoing the hiring of
these FTE.” AR 2887. The Army also stated that “Offerors
are required to meet the minimum requirements of the RFP.
Additionally, question (b) refers to forgoing the hiring of
the FTE in question, which is not reflected in the Offeror's
Technical Volume.” AR 2887.

Vectrus ultimately submitted a revised proposal in which
Vectrus represented that it would absorb the labor costs of
[* * *] FTEs. AR 4600. Vectrus described this decision as
providing a “no-risk cost savings of $22,176,308” to the
Army. Id. Vectrus explained its ability to absorb the costs, as
follows:

sound
traded
cash

Vectrus is a financially

and transparent publicly

corporation with a strong
position; as such, our company is
fully capable of absorbing the cost
of this Business Policy Decision.
Vectrus formally acknowledges and
accepts the risks and responsibilities
associated with this decision. This
decision will not impact our
operational approach to managing and
executing the Fort Benning Task Order
(TO) PWS technical requirements
and achieving the associated

performance standards.

AR 4600.

After receiving revised proposals, the Army conducted a
final evaluation. AR 5606-5611 (Final Evaluation Summary).
The Army concluded that all three offerors were technically
acceptable, and had submitted an acceptable small business

participation plan. AR 5611. The Army also assigned both
VS2 and Vectrus “substantial confidence” past performance
ratings. AR 5611. When evaluating cost/price, however, the
Army — based on concerns with Vectrus's revised Business
Policy Decision — adjusted Vectrus's proposed price upwards
by $19,719,898, for a total MPC of $270,551,185. AR 5540.
The Army's cost-realism analysis determined that Vectrus's
proposed business policy decision — promising a cost credit
— was unrealistic because: (1) based on Vectrus's questions
regarding the evaluation notice, Vectrus would likely forego
the hiring of [* * *] FTEs, creating an inconsistency with
the technical volume, as well as posing a risk to the
government in the form of post-award performance problems;
and (2) the proposed cost credit is higher than the proposed
fee ($17,839,964 for the cost credit versus $[* * *] for
the fee) and, therefore, the proposed credit is unrealistic
because it would not be covered by the proposed fee if
issues were to arise during performance of the contract. AR
5566. With this MPC adjustment, Vectrus's final proposed
price of $270,551,185 was higher than VS2's proposed
price of $257,097,548. AR 5467, AR 5540. The Army
concluded that VS2 submitted the proposal with the lowest
total evaluated price that was technically acceptable, with
substantial confidence in past performance (and an acceptable
small business participation plan); the Agency selected VS2
for the award. AR 5590-91.

Vectrus requested a post-award debriefing, which the Army
provided. AR 5923-32. In response to Vectrus's questions,
the Army reiterated that it viewed Vectrus's proposed cost
absorption as unrealistic:

The offeror lacked cost credibility
IAW L.5.4.1.3 as the proposed cost
credit well exceeded the amount of
fixed-fee proposed. *749 The offeror
did not establish credibility with its
final proposal revision with rationale
explaining how the offeror would fund
the delta in cost. The offeror simply
states that corporate proceeds would
be used to absorb the costs for the
[* * *] FTE for which a credit is
applied; however, did not explain why
it feels this is a realistic approach or
how the offeror would still perform
at an acceptable level; therefore, the
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proposed credit was determined to be
unrealistic.

AR 5928 (emphasis added). The Army also explained that
Vectrus's “proposed costs do not reflect the true cost or
performance and in the face of competitive pressure [ Vectrus]
submitted an unrealistically low price in order to win the
contract (buying in); with the expectation of recouping all or
most of the costs related to cost overrun or on change orders.”
AR 5929.

C. Vectrus's GAO Protest

On July 9, 2020, Vectrus filed a protest with GAO, in
which Vectrus alleged that the Army “unreasonably rejected
one of Vectrus's compliant and legally binding business
policy decisions” to absorb labor costs; in a nutshell, Vectrus
challenged the Army's assessment of the MPC adjustment

to Vectrus's proposed cost/price. > AR 5763, 5775. Vectrus
contended that “[i]t was unreasonable and a violation of the
terms of the Solicitation and the regulations governing cost-
realism analysis for the Agency to apply an MPC adjustment.”
AR 5764.

On October 27, 2020, GAO sustained Vectrus's protest,
concluding that the Army had improperly made an upward
MPC adjustment to Vectrus's proposed cost. AR 6382-92.
GAO concluded that the cost evaluator had made an
“unwarranted assumption about Vectrus's potential behavior
during contract performance” — i.e., that Vectrus may forego
hiring the [* * *] FTEs — based on an exchange with
Vectrus during discussions. AR 6390. GAO also concluded
that the Agency made the cost adjustment based on an
“unsubstantiated belief about the fiscal wherewithal of
Vectrus[,]” despite Vectrus's express assumption of legal
liability for its cost reduction. AR 6390. GAO explained that:

[Wlhere a firm offers a cap or
ceiling on a particular cost that limits
the government's liability and shifts
liability for the cost to the offeror--and
no other issue calls into question the
effectiveness of the cap--any upward
adjustment to the capped cost is
improper. Any question concerning a

firm's ability to perform the contract
in light of a capped cost that is below
the actual cost is a matter of the firm's
responsibility rather than a matter to
be considered by the agency in its cost
realism evaluation.

AR 6386 (citing Affordable Eng'g Servs., Inc., B-407180.4,
2015 CPD 9§ 334, 2015 WL 7450123, *5-*6 (Aug. 21,
2015)); see also AR 6391 (concluding that “where, as
here, a firm offers a cap or ceiling on a particular cost
that effectively limits the government's liability and shifts
liability for the cost to the offeror ..., the only appropriate
consideration for the agency is whether the offeror may be
found responsible in light of the proposed assumption of
liability””). GAO determined that without the improper cost
adjustment, Vectrus's total evaluated cost/price would have
been $250,831,287, which was lower than VS2's cost/price.
AR 6391. As a result, GAO recommended that the Army
terminate the task order issued to VS2 and issue the award,
instead, to Vectrus, “if otherwise proper.” AR 6392.

Following GAO's decision, the Agency considered its

elected to follow GAQ's
recommendation to award *750 the task order to Vectrus.
AR 6393, 6396-97. On November 10, 2020, the Army
notified VS2 that its contract award would be terminated for
convenience. AR 5675. On December 4, 2020, the Army
officially awarded the contract to Vectrus. AR 5686.

options6 and, ultimately,

On December 11, 2020, VS2 filed a protest at GAO
challenging the Army's decision to award the contract to
Vectrus. AR 6472. On February 25, 2021, GAO dismissed
VS2's protest, holding that it was an untimely request for
reconsideration of the Vectrus protest decision and that at least
one argument, regarding past performance, should have been
raised in that earlier GAO proceeding. AR 6765-72.

II. PROCEDURAL HISTORY
On March 4, 2021, VS2 filed its complaint in this Court.
ECF No. 1. On April 15, 2021, VS2 filed a motion
to amend its complaint, which this Court granted. ECF
No. 26 (“Am. Compl.”). VS2 asserts in its amended
complaint that: (1) the Army implemented corrective action
based on a GAO decision and recommendation that were
irrational; (2) the Army irrationally failed to consider the
performance risk resulting from Vectrus's proposal to absorb
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a significant sum of the performance costs; (3) the Army
never considered how the proposed cost absorption impacted
Vectrus's responsibility; (4) Vectrus should not have received
a past performance rating sufficient to have been considered
for award in the first place because of poor performance
on other Army contracts; and (5) Vectrus should not have
been considered for award because its proposal deviated
from the terms of the Solicitation by substituting lower-cost
labor categories for those specified in the TD-01 Solicitation
spreadsheet offerors were required to complete. Am. Compl.
at 2-5. Vectrus filed an unopposed motion to intervene, which
this Court granted. ECF No. 10, Minute Order (Mar. 5, 2021).

On March 25, 2021, the government filed the administrative
record. ECF No. 24. On May 3, 2021, the parties filed their
motions for judgment on the administrative record. ECF Nos.
29-2 (“PL. MJAR”), 30 (“Intv. MJAR”), 31 (“Def. MJAR?”).
On June 14, 2021, the parties filed their responses. ECF Nos.
37 (“Pl. Resp.”), 38 (“Def. Resp.”), 39 (“Intv. Resp.”). On
July 13, 2021, the Court held oral argument on the parties’
pending motions. ECF Nos. 40, 42 (“Oral Arg. Tr.”).

II1. JURISDICTION AND STANDING

[1] [2] The Tucker Act, as amended by the Administrative

Dispute Resolution Act of 1996, Pub. L. No. 104-320, 110
Stat. 3870, provides this Court with “jurisdiction to render
judgment on an action by an interested party objecting to a
solicitation by a Federal agency for bids or proposals for a
proposed contract or to a proposed award or the award of a
contract or any alleged violation of statute or regulation in
connection with a procurement or a proposed procurement.”

28 U.S.C. § 1491(b)(1). “An interested party is an actual
or prospective bidder whose direct economic interest would

be affected by the award of the contract.” | Digitalis Educ.
Sols., Inc. v. United States, 664 F.3d 1380, 1384 (Fed. Cir.
2012). To satisfy the “direct economic interest” requirement
in a post-award bid protest, a plaintiff “must show that there
was a ‘substantial chance’ it would have received the contract
award but for the alleged error in the procurement process.”

Info. Tech. & Applications Corp. v. United States, 316

F.3d 1312, 1319 (Fed. Cir. 2003) (quoting Alfa Laval
Separation, Inc. v. United States, 175 F.3d 1365, 1367 (Fed.
Cir. 1999)).

Neither the government nor Vectrus contends that VS2 lacks
standing to maintain its amended complaint.

IV. STANDARD OF REVIEW

31 4]
to RCFC 52.1 “is properly understood as intending to provide

for an expedited trial on the record.” ' Bannum, Inc. v.
United States, 404 F.3d 1346, 1356 (Fed. Cir. 2005). The rule
requires the Court “to make factual findings from the record

evidence as if it were conducting a trial on the record.” | Id.
at 1354. The Court asks whether, given all the disputed and
undisputed facts, a party has met its burden of proof based on

the record evidence. | Id. at 1356-57.
[6] [7] Generally, in an action brought pursuant to
§ 1491(b) of the Tucker Act, the Court reviews “the
agency's actions according to the standards set forth in the

Administrative Procedure Act, ' 5 U.S.C. § 706.” *751
Nat'l Gov't Servs., Inc. v. United States, 923 F.3d 977, 981
(Fed. Cir. 2019). Pursuant to the APA standard of review,
the Court asks “whether the agency's action was arbitrary,
capricious, an abuse of discretion, or otherwise not in

accordance with law.” Id. (quoting | 5 U.S.C. § 706(2)). The
Court must “determine whether ‘(1) the procurement official's
decision lacked a rational basis; or (2) the procurement

5 9

procedure involved a violation of regulation or procedure.

Id. (quoting Weeks Marine, Inc. v. United States, 575 F.3d
1352, 1358 (Fed. Cir. 2009)).

81 91 [10] [11]
the first ground, the test is whether the contracting agency
provided a coherent and reasonable explanation of its exercise
of discretion, and the disappointed bidder bears a heavy
burden of showing that the award decision had no rational

basis.” | Banknote Corp. of Am., Inc. v. United States,
365 F.3d 1345, 1351 (Fed. Cir. 2004) (internal citations
omitted). The Court thus must determine whether “the agency
entirely failed to consider an important aspect of the problem,
offered an explanation for its decision that runs counter
to the evidence before the agency, or [the decision] is so
implausible that it could not be ascribed to a difference in

view or the product of agency expertise.” | Ala. Aircraft
Indus., Inc.—Birmingham v. United States, 586 F.3d 1372,

1375 (Fed. Cir. 2009) (quoting | Motor Vehicle Mfrs. Ass'n
of the United States v. State Farm Mut. Auto. Ins. Co., 463
U.S. 29, 43, 103 S.Ct. 2856, 77 L.Ed.2d 443 (1983)). An
agency's decision also may be arbitrary and capricious “if
the agency has relied on factors which Congress has not

[S] Judgment on the administrative record pursuant

“When a challenge is brought on
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VS2, LLC v. United States, 155 Fed.Cl. 738 (2021)

intended it to consider.” Technica LLC v. United States, 142

Fed. Cl. 149, 154 (2019) (quoting |  Motor Vehicle Mfrs.
Ass'n, 463 U.S. at 43, 103 S.Ct. 2856). “When a challenge is
brought on the second ground, the disappointed bidder must
show a clear and prejudicial violation of applicable statutes

or regulations.” | Impresa Construzioni Geom. Domenico
Garufi v. United States, 238 F.3d 1324, 1333 (Fed. Cir. 2001)

(citing Kentron Hawaii, Ltd. v. Warner, 480 F.2d 1166,
1169 (D.C. Cir. 1973)).

12]
capricious] standard of review in the context of reviewing
an agency's decision to follow a GAO recommendation, [the
Federal Circuit has] stated that an agency's decision lacks a
rational basis if it implements a GAO recommendation that

is itself irrational.” Turner Const. Co. v. United States,

645 F.3d 1377, 1383 (Fed. Cir. 2011) (citing Centech
Grp. v. United States, 554 F.3d 1029, 1039 (Fed. Cir. 2009),

and Honeywell, Inc. v. United States, 870 F.2d 644, 648

(Fed. Cir. 1989)). The controlling inquiry is thus “whether the
GAO's recommendation was itselfrational.” ' Raytheon Co.

v. United States, 121 Fed. Cl. 135, 151, aff'd,
(Fed. Cir. 2015).

809 F.3d 590

V. THE BLUE & GOLD WAIVER RULE DOES NOT
GENERALLY PRECLUDE VS2's PROTEST
[14] Vectrus argues at length that the Federal Circuit's

decision in eBlue & Gold Fleet, L.P. v. United States,
492 F.3d 1308, 1313 (Fed. Cir. 2007), “binds the Court
of Federal Claims” and “applies equally to solicitation
defects and conflicts of interest as [well as] to corrective
action challenges.” Intv. MJAR at 16. Vectrus thus maintains

that IEa'Blue & Gold requires the dismissal of all of
VS2's claims in this case because VS2 “objected” to the
Agency's actions at issue “only after the Agency completed its
corrective action ....” Id. at 19-20. This Court is in complete
agreement with Vectrus that “[u]nless the Supreme Court or
an en banc decision of the Federal Circuit” decides otherwise,
“binding precedent requires this Court to continue to apply

the eBlue & Gold waiver rule in accordance with the
broadly applicable logic that underlies it.” Id. at 17. In that
regard, there is no question that the Federal Circuit repeatedly

has applied and affirmed the vitality of the eBlue & Gold

[13] Further, “[w]hen applying [the arbitrary and

waiver rule.” *752 While this Court ultimately disagrees
with the government and Vectrus regarding just how “broadly

applicable” the IEa'Blue and Gold waiver rule is, Intv.

MIJAR at 17, the parties’ O'Blue & Gold argument
deserves a more detailed analysis here.

[15] [16] In O'Blue & Gold, the Federal Circuit held,
for the first time, “that a party who has the opportunity to
object to the terms of a government solicitation containing
a patent error and fails to do so prior to the close of the
bidding process waives its ability to raise the same objection
subsequently in a bid protest action in the Court of Federal

0'492 F.3d at 1313. Although this “waiver rule”
has been criticized as “a judicially-created time bar[,]” see

Claims.”

Inserso Corp. v. United States, 961 F.3d 1343, 1353 (Fed.
Cir. 2020) (Reyna, J., dissen‘ting),8 the Federal Circuit's

eBlue & Gold is rooted (albeit somewhat
loosely) in the statutory text providing this Court with

holding in
jurisdiction to decide procurement-related actions:

Section 1491(b) of title 28 U.S. Code provides the Court
of Federal Claims with “jurisdiction to render judgment on
an action by an interested party objecting to a solicitation

by a Federal agency.” | 28 U.S.C. § 1491(b)(1). In doing
so, the statute mandates that “the courts shall give due
regard to the interests of national defense and national
security and the need for expeditious resolution of the

action.” ' Id. § 1491(b)(3) (emphasis added). Recognition
of a waiver rule, which requires that a party object to
solicitation terms during the bidding process, furthers this

statutory mandate.

eBlue & Gold, 492 F.3d at 1313 (emphasis in original). ?

eBlue & Gold did
nothing more than operationally-define the nebulous statutory

In essence, then, the Federal Circuit in

command in | § 1491(b)(3) as imposing a per se deadline

IED'Ia’. at 1315
(explaining that “while it is true that the jurisdictional grant

for challenges to the terms of a solicitation.

of . 28 U.S.C. § 1491(b) contains no time limit requiring a
solicitation to be challenged before the close of bidding, the

statutory mandate of = § 1491(b)(3) for courts to ‘give due

regard to ... the need for expeditious resolution of the action’
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VS2, LLC v. United States, 155 Fed.Cl. 738 (2021)

and the rationale underlying the patent ambiguity doctrine
favor recognition of a waiver rule”).

O'Blue & Gold
should apply “to corrective action challenges” and, more

The government and Vectrus contend that

broadly, to any “alleged problem in the procurement process.”
Intv. MJAR at 14-15 (Vectrus arguing that “[i]f an offeror
identifies an alleged problem in the procurement process,
it is not permitted to wait for the Government and other
parties to incur time and effort to undertake that allegedly
flawed process, to wait and see who wins the contract”);
see also Def. MJAR at 11 (government arguing that “both
the Court of Appeals for the Federal Circuit and this Court

have expanded the reasoning of @Blue & Gold beyond
its original scope” and that “this Court has frequently *753

O'Blue & Gold applies to a
protestor who waits to contest a corrective action until after

held that waiver pursuant to

the agency has issued a new award”). VS2 counters that “[t]he

O'Blue & Gold have been
incremental, addressing solicitation defects and anchored in

Federal Circuit's expansions of
considerations of efficiency and fairness.” P1. Resp. at 5.
[17] In resolving the parties’ disagreement regarding

whether VS2's action is timely, the Court begins with the plain
language of our jurisdictional statute — the Tucker Act, as

amended, see | 28 U.S.C. § 1491 — and its related statute of
limitations, see 28 U.S.C § 2501. If this Court were writing
on a tabula rasa, the issue presented would be an easy call,
as there is simply no language in either statute that makes
VS2's action here untimely; even according to the government
and Vectrus, VS2 is nowhere near the six-year statute of
limitations. 28 U.S.C. § 2501 (“Every claim of which the
United States Court of Federal Claims has jurisdiction shall be
barred unless the petition thereon is filed within six years after

such claim first accrues.”). While | 28 U.S.C. § 1491(b)(3)
commands that the Court consider “the need for expeditious
resolution of the action[,]” that does not, by its plain terms,

dictate dismissal of an action, but rather “limits the relief that

can be granted.” = SEKRI, 152 Fed. Cl. at 753 (“The court,
for example, cannot grant relief to a protestor who challenges
the terms of a solicitation years after the proposal deadline,
even if the protestor's complaint is filed before the statute of
limitations.”).

[18] Notwithstanding the absence of plain statutory language
precluding VS2's claims here as untimely, this Court is,

of course, bound to follow the Federal Circuit's decisions,

IEa'Blue & Gold waiver rule and its later

OBlue &

Gold waiver rule — albeit based upon the statutory command

including its

applications of that rule. The rationale for the

in’ 28 U.S.C. § 1491(b)(3) — is narrow:

In the absence of a waiver rule,
a contractor with knowledge of a
solicitation defect could choose to
stay silent when submitting its first
proposal. If its first proposal loses
to another bidder,
could then come forward with the

the contractor

defect to restart the bidding process,
perhaps with increased knowledge
of its competitors. A waiver rule
thus prevents contractors from taking
advantage of the government and
other bidders, and avoids costly after-
thefact litigation. Accordingly, the
same reasons underlying application
of the patent ambiguity doctrine
against parties to a government
contract speak to recognizing a waiver
rule against parties challenging the
terms of a government solicitation.

eBlue & Gold, 492 F.3d at 1314.

[19] As noted above, the Federal Circuit thus limited its
holding to a bright-line deadline for challenging the terms of a
solicitation: “a party who has the opportunity to object to the
terms of a government solicitation containing a patent error
and fails to do so prior to the close of the bidding process
waives its ability to raise the same objection afterwards in a

§ 1491(b) action in the Court of Federal Claims.” eld.
at 1315 (emphasis added). Indeed, there is no suggestion

whatsoever in e'Blue & Gold that its waiver rule applies

to anything other than an action challenging the terms of a

solicitation. See | Weeks Marine, Inc. v. United States, 575

F.3d 1352, 1363 (Fed. Cir. 2009) (“In ItE"Blue & Gold
Fleet we held ‘that a party who has the opportunity to object
to the terms of a government solicitation containing a patent
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error and fails to do so prior to the close of the bidding process
waives its ability to raise the same objection subsequently in a
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bid protest action in the Court of Federal Claims.” ” (quoting
gBlue & Gold, 492 F.3d at 1313)); Eskridge, 955 F.3d at

DBlue & Gold, 492 F3d at 1313,
as “holding that a party waives the ability to object to the

1345 n.5 (explaining

terms of a solicitation if it fails to do so before the close of the
bidding process”). Accordingly, the Court agrees with VS2

that “ OBlue & Gold does not articulate a rigid deadline
that inescapably applies whenever an offeror might possibly
have lodged its protest before contract award.” P1. Resp. at 5.

But what about the Federal Circuit's subsequent applications

of IC:'Blue & Gold? At oral argument, the Court expressed
skepticism — prematurely, as it turns out — of the notion

that the IEa'Blue & Gold waiver rule might apply in
situations where there is no bright-line, date-certain filing
deadline that a plaintiff could determine in advance (e.g.,
the proposal *754 due date for solicitation protests). Oral
Arg. Tr. 38-39. In that regard, the Court challenged the
government to identify precisely “[w]hen did Plaintiff have
to file this protest with this Court?” /d. at 38:21-22. The
government conceded that “[t]here was not a specific date[,]”
id. at 38:25, but asserted that the government was not “arguing
for anything per se here” and that “the lack of a ... concrete
firm deadline is not prohibitive.” /d. at 39:11-14. In response
to a follow-up question from the Court, the government

COMINT and
Circuit decisions that best support the government's position

relied upon Inserso as the two Federal

eBlue & Gold to the facts
and circumstances of this case. Id. at 39:16-20.

regarding the application of

COMINT and
agrees with the government that the lack of a determinate,

After further review of Inserso, the Court

date-certain deadline does not preclude the application of the

IEﬁl}?lue & Gold waiver rule. Put differently, the fact that
VS2 did not know precisely when the government was going
to award the contract at issue here to Vectrus — following

the first GAO decision — does not preclude the application
of the IED’Blue & Gold waiver rule. Indeed, there is

COMINT and
that generally favors the government's and Vectrus's view.

a fair amount of language in Inserso

See, e.g., | COMINT, 700 F.3d at 1382 (“The same policy

underlying eBlue & Gold supports its extension to all

pre-award situations.”); | id. at 1383 (citing 4 C.F.R § 21.2
for the position that “[u]nless the basis for the protest becomes
apparent later than ten days before the award, the GAO does
not permit a disappointed bidder to wait until after the award”

and that “[i]t would be incongruous to bar later GAO protests

but to permit a later court challenge”); | Inserso, 961 F.3d
at 1352 (“Because a bidder in the small-business competition
exercising reasonable and customary care would have been on
notice of the now-alleged defect in the solicitation long before
the awards were made, Inserso forfeited its right to raise its
challenge by waiting until awards were made.” (emphasis

added)).

After further consideration, however, the Court stands
by its initial conclusion, expressed during oral argument,

that @Blue & Gold does not preclude VS2's action.

In Inserso, the Federal Circuit explained its previous
decisions as follows:

In @Blue & Gold Fleet, L.P. v. United States, we held
that “a party who has the opportunity to object to the terms
of a government solicitation containing a patent error and
fails to do so prior to the close of the bidding process
waives its ability to raise the same objection subsequently
in a bid protest action in the Court of Federal Claims.”

IE33'492 F.3d 1308, 1313 (Fed. Cir. 2007). We have
since held that this reasoning “applies to all situations in
which the protesting party had the opportunity to challenge
a solicitation before the award and failed to do so.”

COMINT Systems Corp. v. United States, 700 F.3d
1377, 1382 (Fed. Cir. 2012). The Court of Federal Claims
has correctly applied this rule in organizational-conflict-of-
interest cases, including cases dealing with the disclosure

of pricing information during debriefing. See Ceres
Envtl. Services, Inc. v. United States, 97 Fed. Cl. 277, 310
(2011).

Inserso, 961 F.3d at 1349 (emphasis added to
quote).

COMINT

As the Court understands these cases applying OBlue &
Gold, all the Federal Circuit did was shift, until the contract
award date, the cut-off for a challenge to a solicitation that
would not have been possible prior to the proposal due date.
See P1. Resp. at 5-6 (VS2 arguing that “this solicitation-only
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VS2, LLC v. United States, 155 Fed.Cl. 738 (2021)

scope has remained from | COMINT to the more recent

Inserso™).

For example, in COMINT, an agency amended the
solicitation “after the bidding process closed,” but the plaintiff

waited until after contract award to protest the amendment.

COMINT, 700 F.3d at 1382. The Federal Circuit held:
“[W]here bringing the challenge prior to the award is not
practicable, it may be brought thereafter. But, assuming that
there is adequate time in which to do so, a disappointed bidder
must bring a challenge to a solicitation containing a patent

error or ambiguity prior to the award of the contract.” | /d.

Thus,
which a solicitation challenge may be filed in this Court where

COMINT may be read as expanding the time in

the grounds for the protest did not exist prior to the proposal
due date — a common sense proposition given that a plaintiff
could not, without the advantage of a time machine *755 or
crystal ball, have known about the basis for its action. On the
other hand, the fact that the award date is not known to the
offerors does not mean that a prospective plaintiff may adopt
a wait-and-see posture. Hence, the Federal Circuit moved
the deadline for such solicitation challenges (arising after the
proposal due date) to the contract award date even though that
precise date may not be known to a would-be plaintiff.

Inserso similarly involved a solicitation challenge.

Inserso, 961 F.3d at 1350 (holding that “Inserso should
have challenged the solicitation before the competition

concluded”); | id. at 1352 (“Because a bidder in the small-
business competition exercising reasonable and customary
care would have been on notice of the now-alleged defect in
the solicitation long before the awards were made, Inserso
forfeited its right to raise its challenge by waiting until awards

were made.”).

Finally, in | Ceres — a decision the Federal Circuit cited

with approval in | [nserso —this Court clearly addressed

a solicitation protest. | Ceres Envtl. Servs., 97 Fed. Cl. at
310 (2011) (“If Plaintiff believed that the procedure for the
recompetition had to be amended to ensure that all offerors’
pricing be released, it had an obligation to raise this argument
prior to the closing date for receipt of proposals. Plaintiff's
attempt to challenge the ground rules of the bidding process

@Blue

after award is untimely.” (emphasis added) (citing
& Gold, 492 F.3d at 1313)).

Although the government understandably points to other
decisions from this Court putatively involving protests other

than those based upon a challenge to a solicitation, 10" the

@Blue & Gold any further
than the Federal Circuit already has. In that regard, all of these

QBlue & Gold,! COMINT, and even
— are nothing more than per se rules implementing what is

undersigned will not expand

cases — Inserso
otherwise broad, hortatory statutory language that is more
appropriately read as generally placing weight on specific
considerations in the context of the trial court's deciding
whether to issue equitable relief — a decision within its sound
discretion — and not as a per se restriction on a plaintiff's

ability bring claims in the first instance. 1

None of that is to say that this Court takes any issue

eBlue & Gold waiver rule, in
general, or any of its Federal Circuit progeny. Indeed, even

whatsoever with the

putting aside that this Court is bound to follow all of those
decisions — reading them in harmony as best as possible —
the waiver rule as applied in the context of a solicitation
challenge is, in this Court's view, an eminently practical and

a reasonable instantiation of = 28 U.S.C. § 1491(b)(3). 12

But, there is an untraversable *756 gulf between that rule,

on the one hand — even as implemented in | COMINT and

Inserso — and the wholesale adoption of GAO's timeliness
rules, on the other. The latter is what the government, in
essence, appears to be asking the Court to do in this case. See

Def. Resp. at 4; PI. Resp. at 11. 13 But, the mere fact that
the Federal Circuit has cited such GAO timeliness regulations
on occasion to explain the policy considerations underlying

the eBlue & Gold waiver rule does not mean that | 28
U.S.C. § 1491(b)(3) may be read to import those regulations,
verbatim, into the Tucker Act (as amended by ADRA). If
Congress wanted to enact such timing constraints, thereby
imposing the same or similar GAO rules on this Court,
Congress surely knows how to do so. In the absence of such
duly enacted legislation, signed into law by the President, this

Court will not take an editor's red pen to our jurisdictional

statute or the applicable statute of limitations. 14
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[20] Finally, the factual circumstances at issue here are

readily distinguishable from those in COMINT and

Inserso. VS2, in this case, could not have immediately
filed suit challenging GAO's October 2020 decision because,
as VS2 points out, “GAQ's recommending corrective action
did not, on its own, guarantee that the Army would implement
it.” P1. Resp. at 4. And, while GAO held that VS2's challenge
to the Agency's subsequent contract award to Vectrus —
i.e., as a result of implementing GAO's recommendation —
was untimely, VS2 cannot be said to have sat on its rights.
To the contrary, VS2 protested that award at GAO within
seven days, on December 11, 2020. AR 6472. This Court
agrees with VS2 that the fact that GAO ultimately determined
that VS2's protest of that award was untimely does not
mean that VS2 forfeited its cause of action in this Court

pursuant to - 28 U.S.C. § 1491(b). In that regard, GAO's
timeliness issue must not have been so straightforward, given
that, as VS2 points out, GAO's decision was not issued

until “much later,” P1. Resp. at 9, on February 25, 2021.

AR 6765-72. 1 Following that decision, VS2 proceeded to
this Court almost immediately, filing its original complaint
here within a week, on March 4, 2021. That is a far cry

COMINT, in which the
plaintiff “had two and a half months between the issuance

from the factual scenario in

of Amendment 5 and the award of the contract in which
to file its protest[,]” which the Federal Circuit held “was
more than an adequate opportunity to object” and where
the consequence of a successful protest would have been to

COMINT, 700 F.3d at 1383.
Here, there is no point at which VS2 unduly delayed pursuing

“restart the bidding process.”

its claim — let alone by any duration approaching two and
half months — nor does VS2 seek an order restarting the
bidding process. ATSC Aviation, 141 Fed. Cl. at 696 (rejecting

application of eBlue & Gold waiver rule and noting that
plaintiff's “protest, if *757 successful, would neither restart
the bidding process nor interrupt a contract execution”).

Similarly, in | Inserso, the Federal Circuit concluded that

the plaintiff in that case could have objected to the terms of

the solicitation before proposals were even due. | Inserso,
961 F.3d at 1352 (“Had Inserso objected to the solicitation
before the submission of final proposals, raising its concern
that some bidders might have received information by
participating in the full-and-open competition, DISA could
have confirmed that an unequal disclosure occurred and
provided the non-proprietary debriefing information to all

bidders in the small-business competition.”). In marked
contrast, VS2's action in this Court, challenging the Agency's
corrective action (and the subsequent contract award), could
not have been raised “before the submission of final

proposals.” | Id.
[21]

“the Court to weigh the totality of the circumstances,” Oral
Arg. Tr. 90:2-4, in deciding whether to hold VS2's claims

eBlue & Gold, the Court
concludes that, aside from the limited circumstances in which

here waived pursuant to

the Federal Circuit has done otherwise, any waiver doctrine
should be applied in narrowly defined circumstances: in
particular, where a prospective plaintiff can determine a
precise filing deadline for its complaint. A “totality of the
circumstances” test is not predictable or workable and, most
importantly, not required by the Federal Circuit. That said, the
“totality of the circumstances” are appropriately considered

— pursuant to | 28 U.S.C. § 1491(b)(3) — in terms of the
propriety of injunctive relief in any given case. In declining
to find VS2's action here waived, the Court is not suggesting

that timing issues are irrelevant. Rather, all the Court holds

is that the eBlue & Gold waiver rule does not apply
here. To the extent that the timing of VS2's protest may have
an insalubrious impact on the procurement process, that is a
question for this Court to consider with regard to permanent
injunctive relief, but does not require the Court to find VS2's
claims waived.

VI. GAO's VECTRUS DECISION IS ERRONEOUS

AS A MATTER OF LAW
As described above, GAO, in sustaining Vectrus's protest,
concluded that where “a firm offers a cap or ceiling on a
particular cost that effectively limits the government's liability
and shifts liability for the cost to the offeror, any upward
adjustment to the capped cost is improper.” AR 6391 (citing
Affordable Engineering Services, Inc., B-407180.4, 2015
CPD ¢ 334, 2015 WL 7450123 (Aug. 21, 2015)). Rather,
according to GAO, “the only appropriate consideration for
the agency is whether the offeror may be found responsible in
light of the proposed assumption of liability.” /d. In this case,
GAO determined that the Agency “made what amounts to two
unwarranted assumptions: first that Vectrus was not actually
offering what it had proposed; and second, that Vectrus was
not financially capable of absorbing the cost savings it had
proposed, even though there is nothing in the record to show
that the agency ever made a responsibility determination with

[22] Although both Vectrus and the government invite
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respect to Vectrus.” Id. Accordingly, GAO held that “the
agency improperly added $19,719,898 to the Vectrus cost/
price proposal for evaluation and source selection purposes”
and that, “absent the agency's error, Vectrus offered the
lowest evaluated cost/price among the three competitive
range offerors[.]” Id.

Instead of recommending that the Agency both reevaluate its
award decision “absent the agency's evaluation error” (i.e.,
after removing the cost adjustment) and consider the assessed
performance risk triggered by the proposed cost absorption,
GAO “recommend[ed] that the agency issue the task order
to Vectrus as the apparent lowcost/price acceptable offer| ]”
— thereby effectively flipping the award. AR 6392; see
also AR 6766-67 (GAO explaining its earlier decision “that
Vectrus was entitled to receive the task order based on the
express terms of the RFP”). In GAO's view, “[a]ny question
concerning a firm's ability to perform the contract in light of
a capped cost that is below the actual cost is a matter of the
firm's responsibility.” AR 6771 (citing GAO decisions).

*758 [23] VS2argues that the Agency improperly switched
awardees due to a flawed GAO decision that, in effect,
“irrationally foisted back onto the Army the risk from
Vectrus's Business Policy Decision that the Army had
reasonably identified and taken measures to mitigate.” PI.
Resp. at 13. According to VS2, “[t]he result was a near-
bright-line rule that barreled over considerations such as the
Solicitation's instructions and whether the Army even found
the absorption desirable or feasible.” PI. MJAR at 26. The
Court agrees with VS2 and concludes that GAO's decision
was erroneous as a matter of law, that the Agency thus
irrationally reversed its position based upon GAO's decision,
and that the resulting contract award to Vectrus failed to
comply with the Solicitation.

To understand where, in the Court's view, GAO and the
Agency went wrong, the Court must first explain the rationale
underlying the FAR's requirement for a cost realism analysis
generally, as well as the specific implications of the analysis
performed in this case.

The FAR defines the term “Cost realism” as meaning that an
offeror's proposed costs:

(1) Are realistic for the work to be performed;

(2) Reflect a clear understanding of the requirements; and

(3) Are consistent with the various elements of the offeror's
technical proposal.

FAR 2.101. The requirement to conduct a cost realism
analysis is contained in several FAR provisions. FAR
15.305, for example, provides that “[w]hen contracting on
a cost-reimbursement basis, evaluations shall include a cost
realism analysis to determine what the Government should
realistically expect to pay for the proposed effort, the offeror’s
understanding of the work, and the offeror's ability to perform
the contract.” FAR 15.305(a)(1) (emphasis added). Similarly,
FAR 15.404-1 provides that “[c]ost realism analysis” is used
“to determine whether the estimated proposed cost elements
are realistic for the work to be performed; reflect a clear
understanding of the requirements; and are consistent with the
unique methods of performance and materials described in the
offeror's technical proposal.” FAR 15.404-1(d)(1) (emphasis
added).

The Solicitation reflected the FAR's requirements for a
cost realism analysis in numerous provisions. Section M.4
(“Evaluation Methodology™), for example, provides that
“[t]he Cost/Price Factor will be evaluated for cost realism
and price reasonableness.” AR 145 (RFP § M.4.1). The
Solicitation further provides:

The proposal must clearly and
unambiguously reflect the Offeror's
establish

cost credibility. Any inconsistency,

intended approach and
whether real or apparent, between
promised performance and proposed
cost must be adequately explained in
the proposal. An offeror's failure to
adequately explain an inconsistency
between promised performance and
cost may result in a finding of
Technical Unacceptability or a finding
that a proposed cost is unrealistic for
the work to be performed.

AR 145 (RFP § M.4.2); see also AR 125 (RFP § L.4.1.3),
AR 135 (RFP § L.5.4.1.3), AR 135-136 (RFP § L.5.4.1.6
(requiring that “[t]he cost/price proposed must be consistent
with the Offeror's Technical Proposal” and cautioning that
while “[c]onsistency between the Offeror's Cost/Price and
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Technical Proposals reflects the Offeror's ability to perform

[a]ny
significant inconsistencies, if not adequately explained in the

ER I3

the effort required at the proposed amount],]

proposal, raise a fundamental question as to the Offeror's
inherent understanding of the work required and its ability to
perform the contract™)).

There are a number of other references to cost realism in
the Solicitation. See, e.g., AR 145-46 (RFP § M.4.4.2) (“The
Cost/Price Factor will be evaluated for price reasonableness
and cost realism, but it will not be assigned an adjectival
rating.”). Section M.5.3.2 specifically covers “Cost Realism
Analysis” and, reflecting the FAR's language, provides that
it “is the process of independently reviewing and evaluating
specific elements of the Offeror's proposed cost elements to
determine the following: whether the estimated proposed cost
elements are realistic for the work to be performed; whether
the proposed cost elements reflect a clear understanding of
the requirements; and whether the proposed cost elements are
consistent with the unique methods of performance described
in the Technical Proposal.” AR 149.

*759 Of particular significance here, the Solicitation
warned offerors “that the Government has concerns with the
potential for post-award performance problems if Offerors
propose unrealistically low costs” and that “[t]herefore, the
Government reserves the option of rejecting a proposal
if, in the exercise of its judgment, it determines that an
Offeror's cost proposal is unrealistically low, regardless of
technical merit and/or evaluated costs.” AR 149 (RFP §
M.5.3.2.1). Indeed, the Solicitation contemplated precisely
what happened in this procurement:

For example, if as a result of the
Cost Realism analysis it becomes
clear to the Government that any
necessary upward MPC adjustments
are so substantial that they present
an unacceptable risk (notwithstanding
an assessed rating of acceptable under
the technical factor), the proposal may
be rejected and not further considered
for award. Therefore, failure of the
Offeror to establish the credibility of
its proposed costs may result in a MPC
adjustment being made to the costs
proposed, and/or the proposal being

rejected as unrealistically low and not
further considered for award.

Id. (emphasis added).

Thus, pursuant to both the FAR and the Solicitation, there are
two purposes of a cost realism analysis, necessitating distinct,
albeit related, assessments.

24]  [25]
realism analysis ... is to prevent offerors from gaining an
advantage over competitors by proposing an unrealistically
low estimated cost.” R. Nash & J. Cibinic, Cost Realism
Analysis in Negotiated Fixed Price Contracts: Confusion at
the GAO or a New Limitation on Buy-Ins?, 4 No. 10 Nash &
Cibinic Rep. 61 (Oct. 1990). The concern is that “[s]ince the
contractor will be reimbursed on the basis of costs incurred, an
offeror will not suffer economic consequences by proposing
an estimated cost lower than its expected cost of performance.
Thus, the proposal offering the lowest estimated cost may not
necessarily be the proposal which will result in the lowest cost

of performance.” Id. (emphasis in original). 16

[27] Second, cost realism is “used to determine whether
offerors understand the contract requirements and a finding
of lack of understanding leads to downgrading of the
proposal.” R. Nash & J. Cibinic, Cost Realism Analysis in
Cost Reimbursement Contracts: What are the Rules of the
Game?, 5 No. 7 Nash & Cibinic Rep. q 40 (July 1991)
(emphasis in original).

[28] [29] Accordingly, and just as the Solicitation provides

here, see AR 149 (RFP § M.5.3.2.1),'” where an agency
determines that an offeror's proposed or estimated cost is
unrealistically low, an agency may not only make an upward
“most probable cost” adjustment — referred to as an “MPC” —
but also may determine that the offeror's proposal represents
an unacceptable risk to performance.

[30] [31] But, what about a case in which an offeror
proposes to cap its costs? While an offeror may, indeed,
propose contractually binding cost caps to avoid an upward
MPC adjustment, the offeror cannot rely upon such caps to
escape the required risk assessment. That is because where
an offeror proposes to cap its cost for one or more cost-
reimbursement CLINS, the offeror effectively converts them
to firm-fixed price CLINs (i.e., where the actual costs of
expected performance are otherwise projected to exceed the

[26] First, “[t]he primary purpose of cost
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cost cap). "% In such a case, the FAR's *760 concern is
that the selected contractor ultimately will attempt to achieve
profitability via substandard performance; a cost realism
analysis must assess that risk. Advanced Tech. Sys., Inc., B-
215124, 85-1 CPD 9§ 315, 64 Comp. Gen. 344, 348 (Mar.
18, 1985) (“Assuming that higher skilled, and presumably
higher paid, contractor personnel can perform tasks at a
higher speed, we think that a contractor, who submitted
unrealistically low proposed costs, would be forced by the
caps to propose less skilled, lower paid and slower personnel
in order to stay within the ceilings.”); ¢f. R. Nash & J.
Cibinic, Cost Realism Analysis in Negotiated Fixed Price
Contracts: Confusion at the GAO or a New Limitation on
Buy-Ins?,4 No. 10 Nash & Cibinic Rep. 61 (Oct. 1990) (“In
fixed price contracts, the purpose to be served by conducting
a cost realism analysis is to protect the Government from
encountering problems in performance caused by awarding a
contract based on an unrealistically low price.... Award of a
contract at an unrealistically low price should only be made
with a knowledge of the risks involved.”); V. Edwards, Price
Realism: A Primer, 28 Nash & Cibinic Rep. NL q 1 (Jan.
2014) (“There are two parts to price realism analysis: (1)
the analysis done to determine whether the proposed price
is high enough to cover the cost of performance and (2) the
assessment of the risk arising from a below-cost price and the

effect of that risk on nonprice value.”). 19

In this case, the Agency, during discussions, expressed
significant concerns with the lack of consistency between
Vectrus's (and its proposed subcontractors’) cost/price and
technical volumes. See, e.g., AR 2853-58 (EN 1 & EN
2); AR 2868-75 (EN 7 — EN 9). In response, Vectrus
submitted questions to the Agency, including several to better
understand the Agency's view of Vectrus's proposal to cap [*
* *] FTEs at a cost to the government of $[* * *] per hour.
AR 2886. In particular, Vectrus asked:

(a) If adequately explained by Vectrus in our revised
Assumptions narrative and Cost/Price model, is it
an acceptable Business Policy Decision to propose a
selected number of FTEs that will be invoiced to the
Government at the deep discount described above (and
recognizing that Vectrus would still compensate all
employees IAW the SCA and CBAs?

(b) With regard to (a) above, is it also an acceptable
Business Policy Decision to propose to forgo hiring such
deeply discounted FTEs, with the understanding that:
(1) mission support would not be negatively impacted,

(2) we are basing our Business Policy Decision on
documented, historical experience providing equivalent
support at Fort Bragg, and (3) should Vectrus at some
point need to hire any or all of these FTEs that Vectrus
would bear the full cost of compensating such employees
IAW the SCA or CBA[s]?

AR 2886 (Question #2).

The Agency answered Vectrus's questions, expressing, in
the process, several concerns regarding the implications of
Vectrus's proposed approach to the ENs. For example, the
Agency noted that while Vectrus “has *761 proposed a cost
credit [that] well exceeds the amount of fee proposed[,]” it
“has not established cost credibility and/or shown that the
proposed costs are realistic for the promised performance.”
AR 2887. The Agency further observed that there was an
apparent “inconsistency between the promised performance
in the technical volume and the costs proposed[.]” Id. The
Agency particularly focused on the fact that the offeror
suggested “forgoing the hiring of these [* * *] FTE[s].” Id.
With respect to question (b), above, the Agency responded in
the negative (and in no uncertain terms). Id. (“No, Offerors
are required to meet the minimum requirements of the RFP.”).

In addressing the ENs in a new “Cost/Price Volume 1V,”
Vectrus revised its “Cost proposal so that the staffing priced
in the Cost/Price Volume now aligns with the staffing in
the Technical Volume ....” AR 4400. In particular, Vectrus
“adjusted [its] Cost proposal to reflect that the SCA/CBA
labor rates ... are in accordance with ... the RFP by increasing
the labor rate ... from $[* * *] to the full CBA wage.”
Id.; see AR 4401 (“Vectrus further acknowledges that all
employees will be paid the SCA/CBA labor rate as published
in the current SCA/CBA.”). Instead of proposing select
labor rates reduced to near zero, Vectrus instead made a
“Business Policy Decision” in the form of “a cost-reduction
benefit to the Government, wherein Vectrus [proposed to]
absorb[ ] a portion of the costs, and the associated financial
risk.” AR 4401. Thus, according to Vectrus, “there is no
disconnect between our Cost/Price Volume and Technical
Volume.” Id. Vectrus asserted that “[tJo absorb these costs
internally, Vectrus will use our Corporate proceeds.” Id.; see
AR 4402 (“Vectrus is a financially sound and transparent
publicly traded corporate with a strong cash position; as
such, our company is fully capable of absorbing the cost
of this Business Policy Decision.”); see also AR 4404
(“Vectrus formally acknowledges and accepts the risks
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and responsibilities associated with this decision.”). Vectrus

assessed a total cost reduction of more than $22 million. 20

Notwithstanding Vectrus's apparently bald assertion that
its Business Policy Decision “will not impact our
operational approach to managing and executing the ...
PWS technical requirements and achieving the associated ...
performance standards[,]” AR 4421, the Agency's cost
realism analysis reasonably reached a different conclusion.
See AR 5536-5568. That analysis “determined the proposed
Business Policy Decision Cost Credit to be unrealistic for
this effort” for several reasons. AR 5566. First, the Agency
was reasonably concerned about whether Vectrus intended
to “forgo[ ] hiring the [* * *] FTE[s] associated with
[the] Cost Credit proposed[,]” noting that “[t]his creates an
inconsistency with the technical volume” and that such a
“significant” inconsistency “raise[s] a fundamental question
as [to] the Offeror's inherent understanding of the work
required and its ability to perform the contract.” Id. In that
regard, the Agency's cost realism analysis correctly cited
section M.5.3.2.1 of the RFP in assessing “the potential
for post-award performance problems if Offerors propose
unrealistically low costs.” Id. Second, and in line with
that same Solicitation provision, the Agency reasonably
concluded that Vectrus's Business Policy Decision posed
risks of performance problems: “If the Offeror does in fact
plan on forgoing the hiring of [* * *] FTE[s] ... this poses
a risk to the government and a concern for post-award
performance problems.” Id. (emphasis added). Third, the
Agency found “the proposed credit unrealistic as it would
not be covered by the Offeror's proposed fee if issues arose
during execution.” Id. This, too, is properly understood as
a concern with performance risks, as the point is that the
proposed credit — or cost caps — likely will place Vectrus in a
significant loss position unless Vectrus negatively adjusts its
performance to stay profitable, hardly an unreasonable or far-
fetched concern.

*762
Decision, the Agency made “a probable cost adjustment ...
in the amount of the entire credit, $17,839,964.” AR 5566;
see AR 5589 (“Vectrus [sic] proposal contained a discount

[32] To account for the risks of the Business Policy

labeled as a Business Decision Cost Credit that exceeded
the fee from the entire contract. It was determined that the
Government needed a Probable Cost Adjustment to make

their offer more realistic.”). 2! The upward MPC adjustment
is not itself at issue here, as the Court agrees with GAO that
the Agency erred in initially making that adjustment. That is
because, as GAO correctly explained, “where a firm offers a

cap or ceiling on a particular cost that limits the government's
liability and shifts liability for the cost to the offeror — and
no other issue calls into question the effectiveness of the cap
— any upward adjustment to the capped cost is improper.”
AR 6386. GAO, however, further concluded — incorrectly —
that “[a]ny question concerning a firm's ability to perform the
contract in light of a capped cost that is below the actual cost
is a matter of the firm's responsibility rather than a matter to
be considered by the agency in its cost realism evaluation.” /d.
Regarding that second conclusion, the Court holds that GAO
erred as a matter of law.

[33] [34] As demonstrated above, the FAR's required cost
realism analysis involves the assessment of performance risk,
particularly where an offeror proposes to cap its costs such
that it risks incurring a significant loss. In other words, where
an agency determines that an offeror's proposed costs are
unrealistically low for the contemplated performance, the
agency must account for that assessment in at least two ways:
the agency must consider whether to adjust the proposed
costs upwards for evaluation purposes, and it must consider
whether the proposed costs are indicative of performance risk.
See AR 149 (RFP § M.5.3.2.1).

[35] With respect to an MPC adjustment, the agency cannot
simply accept the offeror's proposed costs because, as GAO
explained, “an offeror's proposed costs are not dispositive in
a cost-reimbursement environment since, regardless of the
costs proposed, the government generally will be liable to the
contractor for all allowable and allocable costs incurred in
connection with the performance of the contract.” AR 6386.

[36]
is not the FAR's only concern. Thus, an agency must

[37] But the risk of higher costs during performance

assess not only whether an MPC adjustment is necessary
to cure unrealistically low proposed costs but also — as
GADO itself acknowledged in passing in this case — whether
such unrealistically low costs reflect a deficiency in the
offeror's “understanding of the requirements.” AR 6385
(citing FAR 15.404-1). Where an offeror agrees to cap costs
during performance and suggests the possibility of having to
absorb a significant loss, an agency cannot ignore potential
performance risks; if anything, an agency's concerns should
be exacerbated. That is exactly what occurred here: the
Agency raised distinct concerns about Vectrus's performance
risk. See AR 6385 (GAO's acknowledging the Agency's
concern that Vectrus's “assumption of liability would be
borne out during contract performance, especially in view
of the fact that the amount of the costs to be absorbed by
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Vectrus exceeded the amount of the firm's proposed fee”).
GAO's ultimate decision and recommendation, however, all
but compelled the Agency to ignore those findings in the
administrative record. See AR 6392.

Moreover, while GAO ‘s decision at issue in this case relied
upon Affordable Eng'g Servs., Inc., B-407180.4, 2015 CPD
9 334, 2015 WL 7450123 (Aug. 21, 2015), VS2 correctly
observes that GAO erroneously omitted a key aspect of
that precedent. P1. MJAR at 26-27 (“The result was a near-
bright-line rule that barreled over considerations such as
the Solicitation's instructions and whether the Army even
found the absorption desirable or feasible.”). In Affordable
Engineering, the protester (“AES”) argued that “the Navy's
*763 cost realism analysis was improper because it failed to
consider the performance risk associated with [the awardee's]
proposing indirect rate caps that could result in a loss
contract.” Affordable Eng'g, 2015 WL 7450123 at *4. In
rejecting AES’ argument, GAO explained as follows:

Our Office has long held that as
a general matter, a decision about
an awardee's ability to perform a
contract at rates capped below actual
costs is a matter of an offeror's
responsibility. See, e.g., Highmark
Medicare Servs., Inc., et al, B—
401062.5 et al., Oct. 29, 2010, 2010
CPD 9285 at 28; MCT JV, supra,
at 13. It is only where a solicitation
provision expressly instructs offerors
not to submit unrealistically low
costs that the risk stemming from an
offeror's decision to propose capped
rates is a matter for the agency's
consideration in the context of its
evaluation of proposals and source
selection decision process. See MCT
JV, supra.

Id. at *4-*5 (footnote omitted) (discussing MCT JV,
B-311245.2, 2008 CPD 9 121, 2008 WL 2907033, *12-*13
(May 16, 2008)). GAO further distinguished “the solicitation
at issue” in Affordable Engineering as “not contain[ing] any
of the express and unique warnings and language set forth
in the solicitation at issue in MCT JV.” Id. at *5 (noting that
“AES has not alleged that the RFP contained any express

warnings or instructions not to submit unrealistically low
costs as were present in MCT JV”’). Thus, GAO “disagree[d]
with AES that the agency was required to consider the
performance risk associated with [the] capped indirect rates,
and [found] that the agency properly treated the matter of [the]
indirect rate caps as a matter of responsibility.” /d. In GAO's
Vectrus decision at issue here, none of that language from
Affordable Engineering is mentioned, let alone applied. AR
6386-92.

[38] Contrary to GAO's decision in Vectrus, GAO's
Affordable Engineering decision simply does not stand for the
proposition that “[a]ny question concerning a firm's ability to
perform the contract in light of a capped cost” is per se only
“a matter of the firm's responsibility rather than a matter to be
considered by the agency in its cost realism evaluation.” AR
6386 (citing Affordable Eng'g, 2015 WL 7450123 at *6). The
Court is at a total loss as to how GAO in Vectrus extracted
such a per se rule.

[39] To make matters worse, GAO's decision in MCT JV
demonstrates, if anything, that GAO erred in Vectrus. In MCT
JV, the awardee similarly proposed cost or rate caps, and
GAO correctly held that “when offerors propose such caps,
and no other issue calls into question the effectiveness of
the cap, upward adjustments to capped costs are improper.”
MCT JV, 2008 WL 2907033 at *10. On the other hand, GAO
concluded:

[TThe agency could not simply ignore the risk presented
by these capped rates in concluding that [the awardee's]
proposal was the best value. As noted previously, the
solicitation expressly admonished offerors not to propose
unrealistically low costs because of [the Navy's] concern
that a proposal with unrealistically low costs due to an
offeror's decision to submit a proposal below its anticipated
costs “may cause problems for the Navy as well as the
contractor during contract performance.”

Id. at *11 (quoting the RFP at issue in that case). While
the Navy argued that the awardee's “ability to perform
at its capped rates was solely a matter concerning [its]
responsibility,” GAO rejected that argument, holding that
“where, as here, the solicitation expressly instructs offerors
not to submit unrealistically low costs or prices, the risk
stemming from an offeror's decision to propose unrealistically
low capped rates is a matter for the agency's consideration in
the context of its evaluation of proposals and source selection
decision process.” Id. Accordingly, GAO determined that the

13

agency erred in failing to consider the awardee's “capping of
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its rates in that context” as “inconsistent with the terms of the
solicitation.” Id.

[40]
in MCT JV is nearly identical to the Solicitation language

Critically, the RFP language upon which GAO relied

contained in the RFP at issue in this case. Compare
MCT JV, 2008 WL 2907033 at *3 (“[A] contract awarded
to a contractor submitting an unrealistically low cost/price
proposal (whether resulting from a decision on the part of
the contractor to submit a price below anticipated costs ...
or other circumstances) may cause problems for the Navy as
*764 well as the contractor during contract performance....
Accordingly, Offerors are cautioned that SHOULD
THE GOVERNMENT, IN THE EXERCISE OF ITS
JUDGMENT, DETERMINE THAT A COST PROPOSAL
SUBMITTED IN RESPONSE TO THIS SOLICITATION
IS UNREALISTICALLY LOW, THE GOVERNMENT
MAY REJECT THE PROPOSAL, REGARDLESS OF ITS
TECHNICAL MERIT AND/OR EVALUATED COST TO
THE GOVERNMENT.” (capitalization in original)), with
AR 149 (RFP § M.5.3.2.1) (warning offerors “that the
Government has concerns with the potential for post-award
performance problems if Offerors propose unrealistically
low costs” and that “[t]herefore, the Government reserves
the option of rejecting a proposal if, in the exercise of
its judgment, it determines that an Offeror's cost proposal
is unrealistically low, regardless of technical merit and/or
evaluated costs”); see also Oral Arg. Tr. 13:9-10 (government
agreeing that RFP § M.5.3.2.1 “is substantially similar” to the
solicitation language at issue in GAO's MCT JV decision);
id. at 14:24-25 — 15:2 ([Government Counsel]: “We do think
that the solicitation provision in MCT JV is much closer the
solicitation provision in this case. In Affordable, there was

not ... a very similar situation.”). 2

The Court rejects, as a matter of law, the per se rule articulated
in GAOQO's decision in Vectrus that would limit an agency's
consideration of cost or rate caps only under the rubric of
responsibility. Such a rule is inconsistent with the FAR's
plain language — not to mention of the primary purposes of
a cost realism analysis — and improperly restricts an agency
with otherwise reasonable concerns about the impact of cost
caps upon performance. The Court further finds that the
Solicitation at issue in this case is nearly identical to the
RFP language at issue in the MCT JV decision and, thus,
at a minimum, it was irrational for GAO to ignore its own
compelling reasoning in MCT JV.

GAO in Vectrus further concluded that the Agency erred
in making “an unwarranted assumption about what Vectrus
might do during performance based on the informal — clearly
non-binding — exchange with Vectrus ... that occurred during
discussions.” AR 6389. According to GAO, the Agency's
assumption was “directly contradicted by the actual contents
of the Vectrus revised proposal.” Id., see also AR 6390 (GAO
concluding that the Agency “erred in making an unwarranted
assumption about Vectrus's potential behavior during contract
performance that was directly at odds with the contents
of Vectrus's proposal”). But GAQO's determination that “[i]t
necessarily follows that this rationale does not provide a
reasonable basis for the application of the upward cost
adjustment” is a non-sequitur because the assessed probable
cost clearly was not the only concern the Agency articulated.
AR 6390. Rather, the Agency was reasonably concerned
about Vectrus's performance risk due to the cost caps.

[41] If anything, GAO erroneously concluded that Vectrus's
proposal somehow committed Vectrus, during performance,
to hire all of the FTEs for which Vectrus originally proposed
[* * *] costs and then — when the Agency challenged
that strategy during discussions — proposed a cost cap to
mitigate the impact of the actual costs of those same FTEs.
The Agency's assessment of whether such cost caps would
incentivize Vectrus to simply cut corners during performance
in order to avoid the caps — and thereby maintain profitability
— was not only reasonable but required pursuant to the FAR,
the terms of the Solicitation, and GAO's own precedent.
That is particularly true given the government's admission
that “there is no actual requirement [for Vectrus] to use all”

of the proposed FTEs. 23 Oral Arg. Tr. 29:15-17. *765
That is precisely the concern the Agency had — i.e., that,
as government counsel conceded, if Vectrus “do[esn't hire
[* * *] FTEs, and their performance is still
satisfactory, then maybe they don't have to absorb that cost
after all....” Id. at 30:3-5 (emphasis added). Both Vectrus
and now the government are trying to have their cake and

those ...

eat it too, but neither adequately reconciles the idea that
Vectrus will perform at the required level — consistent with
the government's response to Vectrus's EN question, see AR
2887 — and the fact that nothing compels Vectrus to do so, a

problem compounded by the negative financial incentive of

the proposed cost caps. 2

[42]
offeror proposes unrealistically low costs for a particular

[43] The basic point is straightforward. When an

performance, the agency must consider whether it will
actually obtain such low costs during performance or whether


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016640372&pubNum=0000999&originatingDoc=Ib606846015bf11ec8aabc101dd28eb2c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016640372&pubNum=0000999&originatingDoc=Ib606846015bf11ec8aabc101dd28eb2c&refType=RP&fi=co_pp_sp_999_3&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_999_3
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016640372&pubNum=0000999&originatingDoc=Ib606846015bf11ec8aabc101dd28eb2c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016640372&pubNum=0000999&originatingDoc=Ib606846015bf11ec8aabc101dd28eb2c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037663033&pubNum=0000999&originatingDoc=Ib606846015bf11ec8aabc101dd28eb2c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016640372&pubNum=0000999&originatingDoc=Ib606846015bf11ec8aabc101dd28eb2c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016640372&pubNum=0000999&originatingDoc=Ib606846015bf11ec8aabc101dd28eb2c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

VS2, LLC v. United States, 155 Fed.Cl. 738 (2021)

the offeror has proposed low costs because it does not in
fact understand the work to be performed. The first question
goes to cost risk, the second to performance risk. When, on
the other hand, an offeror projects costs realistically, but then
agrees to cap the costs actually billed to the government,
the cost risk itself may go away (i.e., an upward MPC
adjustment is improper), but the performance risk either
remains or is even amplified. GAQO's decision in Noblis, Inc.,
B-414055,2017 CPD § 33,2017 WL 549174 (Feb. 1, 2017),
is particularly instructive. In that case, the protester argued
“that it was improper for the [source selection authority]
to consider performance risk beyond making a cost realism
adjustment.” /d. at *11. In particular, the protester complained
“that the agency penalized it twice when it upwardly adjusted
the protester's proposed costs to account for the firm's low
labor rates and when the SSA considered the firm's low labor
rates as evidence of the protester's performance risk.” /d. In
the protester's view, the agency's cost adjustment “eras[ed]
any risk in [the protester's] alleged low labor rates.” Id. GAO
disagreed, concluding that “[t]he agency's upward adjustment
of Noblis’ proposed costs did not erase the performance
risk associated with low labor rates. As provided for in the
solicitation, the agency used the results of the cost analysis to
consider performance risk.” /d. If an upward MPC adjustment
does not erase performance risk, a fortiori such risks remain
— if, indeed, they are not exacerbated — where, as here, no
upward adjustment is permitted, and the offeror essentially
proposes to perform the contract at a significant loss.

While GAO effectively tied the Agency's hands in
recommending that a new award be made to Vectrus, the
government argues that “here, the Army did consider the
risk stemming from Vectrus's proposed cost absorption and
did not consider it necessary to remove Vectrus from the
competition for unacceptable performance risk.” Def. MJAR
at 24 (emphasis in original) (citing AR 5958). There are at
least three problems with that contention. The first is the
government's citation in support of that assertion: the cite is
to the Agency's GAO brief. /d. The government (correctly)
conceded at oral argument that the GAO brief constitutes
non-contemporaneous, post hoc documentation, see Oral Arg.
Tr. at 18:21-23, and thus the Court would discount it even
if it tended to support the government's position, which it
does not. The second problem, in that regard, is that while
the Agency in its GAO brief asserted that “Vectrus has not
shown that the Army removed Vectrus from the competition
for unacceptable performance risk[,]” AR 5958 — which
apparently is the part of the brief the government intended
to rely upon, see Oral Arg. Tr. at 19:1-6 — that merely

begs the question whether the Agency would have removed
Vectrus from the competition for unacceptable performance
risk in lieu of the MPC adjustment that GAO found improper
*766 (and concluded could be considered only under
responsibility). Indeed, on the very same page of the Agency's
GAO brief, the Agency asserts that it made the adjustment,
in part, as a measure of, or to compensate for, performance
risk. AR 5958 (Agency noting several concerns with Vectrus's
proposal, including that the “acceptance of a loss ‘would not
be covered by the Offeror's proposed fee if issues arose during
execution[,]” ” and that its “concerns were both supported by
the procurement record and reasonable” (quoting AR 5566)).
The third problem with the government's contention is that
GAO's second decision in this matter undermines it entirely,
insofar as GAO rejected VS2's argument “that the agency was
required to take into consideration the risk that VS2 maintains
is inherent in Vectrus's proposed approach to absorb some of
the costs of performance.” AR 6771. In other words, GAO
implicitly concluded that the Agency did not take such risk
into consideration when following GAO's recommendation to
award the contract to Vectrus, and GAO explicitly concluded
that the Agency did not have to do so. /d. (clarifying that,
in its first decision, GAO held that capped costs may be
considered only as “a matter of the firm's responsibility” and
that [a]pplying that rule in the Vectrus case, we concluded
that ... in the absence of the upward cost adjustment, Vectrus
was entitled to issuance of the task order under the express
terms of the RFP”).

The upshot is that, contrary to GAO's decisions in this
procurement, the Agency must consider whether Vectrus may
receive a contract award pursuant to Section M.5.3.2.1 of the
Solicitation and any other applicable cost realism or related
provisions, e.g., AR 145 (RFP § M.4.2) (“An offeror's failure
to adequately explain an inconsistency between promised
performance and cost may result in a finding of Technical
Unacceptability” (emphasis added)). In undertaking that
analysis, the Agency must consider not only its previous cost
realism findings already in the administrative record, but also
the magnitude of the MPC adjustment to the Vectrus proposal
that GAO correctly found that the Agency was not permitted
to make when comparing the offerors’ likely costs. To the
extent findings in the technical evaluation are inconsistent
with the assessed performance risks, the Agency must revisit
the former or otherwise reconcile the findings.

sk k ok ok


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040924080&pubNum=0000999&originatingDoc=Ib606846015bf11ec8aabc101dd28eb2c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040924080&pubNum=0000999&originatingDoc=Ib606846015bf11ec8aabc101dd28eb2c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040924080&pubNum=0000999&originatingDoc=Ib606846015bf11ec8aabc101dd28eb2c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

VS2, LLC v. United States, 155 Fed.Cl. 738 (2021)

[44]  [45] [46]
and contrary to the government's argument, see Def. MJAR at
24, Federal Circuit precedent does not require that this Court
simply defer to GAOQO's decision in Vectrus or the Agency's
reliance upon it. In that regard, the Court agrees with (now-

Senior) Judge Wolski's decision in
v. United States:

CBY Design Builders

What is different in cases when
GAO
recommendation is not that a decision

an agency follows a
is being reviewed for rationality,
but whose decision matters in
this review. When the relevant
official
contracting officer) decides to adopt
the views of the GAO after a protest
has been heard by that body, this

agency decision is not considered

procurement (usually the

inherently unreasonable (for departing
from the agency's previous position)
nor invulnerable (under the shield
of GAO authority), but is instead
measured by the rationality of the
recommendation it follows. Instead of
deferring to the initial agency decision,
and re-reviewing the protest that was
brought in the GAO by scrutinizing the
rationality of the initial decision, we
defer to the second agency decision,
and scrutinize the rationality of the
GAO's resolution of the protest it
heard. But the review standard does
not change because of the GAO's
involvement.

105 Fed. CI. 303, 339 (2012) (emphasis in original).
“Since the amount of deference given to an agency decision
under the ‘arbitrary and capricious’ standard of review does
not change when GAO denies a protest of the decision, or
when GAO sustains a protest but its recommendation is not
followed, it is hard to see how this deference would be altered
by an agency's decision to follow a GAO recommendation.”

Id. at 340. Thus, “[n]o ‘special’ amount of deference,
covering questions of law as well as the ultimate decision
being reviewed, can be gleaned from the three Federal Circuit

[47] Given the Court's conclusions aboveprecedents concerning the review of such corrective actions.”

Id. (citing | Turner Constr., 645 F.3d at 1383-87, *767

Centech Grp., Inc., 554 F.3d at 1036-40,
870 F.2d at 647-49).

Honeywell,

[48]  [49]
Court must defer to GAQO's views on questions of law, such
as the interpretation of a solicitation” or FAR provisions.

CBY Design Builders, 105 Fed. Cl. at 340 (discussing

Honeywell). As in | CBY Design Builders, the Court
“does not find the numerous references in opinions to the
‘deference’ to be given GAO decisions in the procurement

area as supporting the ceding to GAO of our normal role in

deciding questions of law.” | 105 Fed. Cl. at 341. »
[51]  [52]
GAOQO's decision in Vectrus is erroneous as a matter of
law insofar as GAO ignored binding FAR and Solicitation
provisions, in addition to GAO's own precedent. While GAO
correctly recommended that the Agency remove its upward
MPC adjustment to Vectrus's proposal, GAO unreasonably
recommended an award to Vectrus, essentially directing the
Agency to ignore the performance risk the Agency reasonably
already had assessed against Vectrus due to its proposed
cost caps. GAO's recommendation that the Agency simply
flip the award to Vectrus was, at a minimum, irrational
and cannot stand. Finally, given the magnitude of the loss
Vectrus may incur if it were awarded the contract — something
GAO all but precluded the Agency from considering in
the Vectrus decision — the Court concludes that the Agency

must revisit and reconsider its “check-the-box” responsibility

determination in light of the Court's findings, supra. 26

VII. VS2 WAIVED ITS CHALLENGE

TO VECTRUS's LABOR CATEGORY

SUBSTITUTIONS AND SUFFERED NO

PREJUDICE IN ANY EVENT
VS2 argues that Vectrus improperly shifted required labor
categories specified in the Solicitation “to lower-paying
categories.” Pl. MJAR at 34. As a result, according to VS2,
“the Army should have rejected Vectrus's proposal as an
unacceptable deviation from the Solicitation's material terms
or at least adjusted Vectrus's probable costs to erase the
implausible savings.” Id. (concluding that “[e]ither choice
would have left VS2 as the lowest-price offeror and winner
of the competition”).

[50] In sum, “one cannot conclude that the

[53] To reiterate, the Court concludes that
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To be sure, VS2 — in its briefs and during oral argument
— helpfully explained how Vectrus selected and substituted
lower-cost labor categories in lieu of those specified in the
RFP's spreadsheets that offerors were required to complete.
Pl. MJAR at 35-37; Oral Arg. Tr. 59:4-61:9; AR 4598.
While the Court agrees that a number of RFP provisions
*768 appear to preclude the substitution of specified labor
categories with those of an offeror's choosing, see, e.g., AR
129-30 (RFP § L.5.2.1.1(c)), AR 135 (RFP § L.5.4.1.2),
Vectrus asserts that it only had to “propose[ ] the required
minimum hours for the effort” but was otherwise free to alter
the labor mix so long as its proposed staffing approach was
adequately explained. Intv. Resp. at 19-22.

[54] After reviewing the various relevant Solicitation
provisions the parties cited, the Court concludes that, at a
minimum, the RFP contained a patent ambiguity regarding
whether offerors were permitted to make labor category
substitutions. To the extent that the Agency ultimately
decided that Vectrus's approach was permissible, VS2's
challenge essentially seeks to vindicate its (now-)preferred
reading of the Solicitation and, therefore, is untimely.

@Blue & Gold, 492 F.3d at 1313.

Moreover, the Court agrees with Vectrus that “if what
[it] did was impermissible, then VS2's own proposal did
the impermissible” as “VS2 also proposed variations to
the staffing requirements outlined in [the RFP's] TD-01
[spreadsheet].” Intv. Resp. at 22 (emphasis in original) (citing
AR 3118); see also id. at 24 (arguing that “VS2 casts stones
in a glass house such that if Vectrus's approach shatters, so
too must VS2's”). Indeed, VS2's counsel conceded during
oral argument that VS2 likewise substituted certain labor
categories for those specified in the Solicitation. /d. at
67:4-20. At least one such substitution was substantively
indistinguishable from the approach Vectrus took. Id. at
68:25-69:4. VS2 responds that what matters is the degree of
substitutions; that is, Vectrus did it more. Id. at 68:25-69:8.
There is some facial appeal to VS2's point insofar as Vectrus
appears, in fact, to have benefited from the substitution
strategy a great deal more than VS2. But VS2's attempt to steal
a base — that is, skipping over an essential (but faulty) premise
of its argument — must be rejected. The simple fact is that VS2
cannot now complain about Vectrus's and the government's
interpretation of the Solicitation when VS2 relied upon the
very same interpretation when preparing its proposal. /d. at
71:19 — 74:5 (discussing VS2's substitutions).

Whether that defect in VS2's argument is characterized as
waiver or lack of prejudice — either way — the Court rejects
VS2's position with regard to labor category substitutions. See
Fairbanks Assocs.-Request for Reconsideration, B-221374,
86-2 CPD q 172, 1986 WL 63875, *5 (Aug. 11, 1986) (“Thus,
it is clear from the record that the protester did not rely
on its interpretation of the cost ceiling in calculating its
proposed price. Accordingly, the protester's contention that it
was prejudiced due to its interpretation of the cost ceiling is

without merit.”); ¢f. | Edward R. Marden Corp. v. United
States, 803 F.2d 701, 705 (Fed. Cir. 1986) (“Here it is obvious
that in the preparation of its bid, which was accepted by
the Government, Marden did not rely on an interpretation
that composition or latex flooring was unnecessary in the
mechanical rooms. Therefore, adherence to well established
principles of contract law precludes the contractor's right to
recover.”).

[55] Finally, Vectrus submitted the unrebutted expert
declaration of Mr. Christopher W. Foux, a consultant with

LitCon Group, LLC.?” ECF No. 39-1. A certified public
accountant, Mr. Foux was tasked with calculating an “[MPC]
adjustment to Vectrus's proposed cost that would result from
the Government determining Vectrus's first business policy
decision ..., which involved a change to the labor mix for
[* * *] [FTEs], was inconsistent with the Solicitation's
requirements.” Id. 9 3, 5. Mr. Foux concluded “that the
MPC adjustment to Vectrus's proposed cost would be $[* *
*]. In other words, ... if the Government determined Vectrus
should not have implemented this change to the labor mix, the
Government's MPC of Vectrus's total evaluated cost would
have been $[* * *], which is [still] $[* * *] less than VS2's
total evaluated *769 cost.” Id. § 7 (footnote omitted). The
Court finds Mr. Foux's analysis and calculations credible,
and thus concludes that VS2 has failed to carry its burden
to demonstrate that — even assuming VS2 should not have
been permitted to lower its projected via less expensive
labor substitutions — the outcome of the cost ranking had
a substantial chance of being different. /d. § 9. While VS2
claimed that “the cost impact to Vectrus's proposal was $[*
* *] [,]” the Court agrees with Mr. Foux that “[i]t is unclear
how exactly VS2 calculated this” sum given that “VS2 did not
include any supporting documentation or further explanation
of how it computed $[* * *] figure, the assumptions it made,
or the various elements it considered.” Id. 4 11-12 (explaining
that Vectrus itself erroneously claimed nearly $[* * *] in cost
savings).
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Given Mr. Foux's unopposed declaration, and the unrebutted
analysis detailed therein, VS2 cannot demonstrate that it
suffered prejudice either as a result of Vectrus's having
proposed lower cost labor categories in lieu of those specified
in the Solicitation or the government's acceptance of that

approach. | Bannum, 404 F.3d at 1358; ' Info. Tech., 316

F3dat1319; " Alfa Laval, 175 F.3d at 1367.

VIII. THE AGENCY REASONABLY EVALUATED

VECTRUS's PAST PERFORMANCE IN

COMPLIANCE WITH THE SOLICITATION
VS2 alleges that “Vectrus was undeserving of a ‘Substantial
Confidence’ rating [for past performance] because it has
adverse past performance on two prior task orders.” Am.
Compl. § 61. VS2 thus asserts that “the Agency's decision to
take corrective action by awarding to Vectrus was arbitrary
and capricious because a reasonable evaluation of Vectrus's
past performance would have kept Vectrus from being in line
for award.” Id.

In submitting information regarding the past performance
factor, the Solicitation required each offeror to “identify all
recent contracts where it ... experienced any performance
problems that occurred within three years prior to the closing
date of this RFP.” AR 135 (RFP § L.5.3.5.1). For each contract
identified, the Solicitation instructed the offeror to “provide
copies of all Level III Corrective Action Reports (CARs),
Cure Notices, Level III Nonconformance Reports (NCRs)
or Show Cause letters received regardless of whether or
not the contract was provided as a contract reference in the
Offeror's task order proposals to date” and include further
information, such as “the contract number, a brief description
of the issue, the corrective actions taken to avoid recurrence of
the problem, the extent to which the corrective action has been
successful, a mitigation plan of how to prevent similar future
issues, and [contacts to] confirm the success of the corrective
measures.” Id.

Concerning the government's evaluation of each offeror's past
performance, the Solicitation provided that:

The Government may consider
the recency, relevancy, source and
context of the past performance
as well

information it evaluates,

as general trends in performance,

and demonstrated corrective actions.
A significant achievement, problem,
problem resolution or lack of relevant
data in any element can become
an important consideration in the
assessment process. An adverse
finding in any element or a lack
of relevant data in regards to a
performance issue may result in an
overall lower confidence assessment

rating.

AR 148 (RFP § M.5.2.5). The Solicitation defined “recency”
as “any contract under which any performance, delivery,
or corrective action has occurred within the following time
standards: three (3) years prior to this RFP closing date,
regardless of the award date.” AR 148 (RFP § M.5.2.7).

[S6] [57] Our Court has explained that “[i]n the bid protest
context, the assignment of a past performance rating is
reviewed ‘only to ensure that it was reasonable and consistent
with the stated evaluation criteria and applicable statutes
and regulations, since determining the relative merits of
the offerors’ past performance is primarily a matter within
the contracting agency's discretion.” ” Glenn Def. Marine
(Asia), PTE Ltd. v. United States, 105 Fed. Cl. 541, 564
(2012) (quoting Todd Constr., L.P. v. United States, 88 Fed.Cl.
235, 247 (2009)), aff'd, 720 F.3d 901 (Fed. Cir. 2013). Put
differently, the Court affords great deference to an Agency's

evaluation *770 of an offeror's past performance. | Am.
Auto Logistics, LP v. United States, 117 Fed. CI. 137, 185
(2014), aff'd, 599 F. App'x 958 (Fed. Cir. 2015); see also
Torres Advanced Enter. Sols., LLC v. United States, 133
Fed. CL 496, 531 (2017) (“When a protestor challenges
a procuring agency's evaluation of past performance, the
court's review is limited to ensuring that the evaluation was
reasonable and performed in accordance with the solicitation;
in other words, the procuring agency's evaluation is entitled
to great deference.”).

[58] [59] In the instant case, Vectrus's proposal identified
a Fort Bragg, North Carolina task order and included
a Level III CAR, which — in compliance with the
Solicitation's requirements concerning past performance —
included information such as areas of concern, mitigating
actions, and the current status/verification of effectiveness for
resolving the identified issues. AR 2375-88. VS2 argues that
the Agency failed to rationally consider Vectrus's “ “critical’
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” non-compliance recognized in Level III CAR, especially
in light of the similarities between the PWS requirements
in the Fort Bragg task order and the task order at issue
here. PI. MJAR at 40-42 (quoting AR 2380). While the
Court concurs with VS2 that issues identified in the Level
IIT CAR are real and severe, “the court is not empowered
to substitute its judgment for that of the agency” where the

Agency's conclusions find support in the record. Navarro
Rsch. & Eng'g, Inc. v. United States, 151 Fed. Cl. 184,
192 (2020) (citations omitted). In assessing Vectrus's past
performance, the Agency reasonably relied on three positive

CPARS specifically related to the Fort Bragg task order: 28

Contract: W52P1J-13- CPAR CPAR CPAR
G-0027_0001

Last Date of Assessment Period 6/29/2017 6/29/2018 6/29/2019
Quality Very Good Very Good Very Good
Schedule Very Good Very Good Very Good
Cost Control Satisfactory Very Good Satisfactory
Management Very Good Very Good Satisfactory
Utilization of Small Business Exceptional Exceptional Exceptional
Regulatory Compliance Very Good Very Good Satisfactory

AR 5446. Further, the assessing official concluded that “they
would recommend Vectrus for similar requirements in the
future.” 1d.
In the Agency's evaluation of Vectrus, the Agency further
explained:

Vectrus and subcontractor DA Defense
has a significant amount of recent
and relevant experience. Vectrus has
and is successfully performing an
EAGLE effort that is very comparable
to this effort. DA Defense provided
references in which they performed
as successful subcontractor. Based on
the overall performance record of the
proposed team, the Government has
a high expectation that the Offeror
will successfully perform the required
effort.

AR 5447. The Agency made this assessment while in
possession of the Level III CARS *771 Vectrus provided
and after considering the positive CPARS from that very same

task order. The record thus belies VS2's assertion that “[t]he
Army did not consider, let alone analyze, the performance
problems reported in the Level III CAR[.]” Pl. MJAR at
41. Consequently, the Court concludes that the Agency's
assessment of Vectrus's past performance was reasonable.

IX. INJUNCTIVE RELIEF
[60] The Tucker Act vests this Court with authority to
award “any relief that the court considers proper, including ...

injunctive relief.” " 28 U.S.C. § 1491(b)(2); see RCFC 65.In
evaluating whether permanent injunctive relief is warranted
in a particular case, the Court must consider: (1) whether
the plaintiff has succeeded on the merits; (2) whether the
plaintiff has shown irreparable harm without the issuance of
the injunction; (3) whether the balance of the harms favors

the award of injunctive relief; and (4) whether the injunction

serves the public interest. PGBA, LLC v. United States,
389 F.3d 1219, 1228-29 (Fed. Cir. 2004). As discussed supra,
VS2 has succeed on the merits of its claim that the Army
improperly switched the contract award from VS2 to Vectrus
based on a GAO decision that is erroneous as a matter of law.

[61] [62]
a permanent injunction must demonstrate that it will suffer

irreparable harm without the desired relief.” Turner

[63] Under the second factor, “a party seeking
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Const. v. U.S., 94 Fed. Cl. 561, 585 (2010). Our Court
“ ‘has repeatedly held that the loss of potential profits
from a government contract constitutes irreparable harm.’
” WavelLink, Inc. v. United States, No. 20-749C, 154 Fed.
Cl. 245, 288 (June 24, 2021) (quoting BINL, Inc. v. United
States, 106 Fed. Cl. 26, 49 (2012)); see also Akal Sec., Inc.
v. United States, 87 Fed. Cl. 311, 319 (2009) (“[1]f a litigant
has no action against the United States for lost profits, as
is the case here, the harm to the litigant can be considered
irreparable.”). Here, VS2 will suffer such irreparable harm
should the Army's new award to Vectrus be permitted to
proceed at this juncture. Although this Court on occasion has
noted that economic harm, “without more, does not seem

to rise to the level of irreparable injury,” ' Minor Metals,
Inc. v. United States, 38 Fed. Cl. 379, 381-82 (1997) (citing

Zenith Radio Corp. v. United States, 710 F.2d 806, 810
(Fed. Cir. 1983)), here there is more than simply economic
harm — VS2 would have retained its original award, along
with the attendant benefits of experience and a future past
performance reference, but for the Army's implementation
of an irrational GAO recommendation. VS2 will thus suffer
irreparable harm in the absence of an injunction.

[64] In balancing the harms, the Court notes that the
government does not assert it will be harmed by an injunction,
but rather focused only on the merits of VS2's claims. Def.
MJAR at 33 (“[A]s explained above, VS2 cannot establish
that either GAO or the Army acted irrationally or unlawfully.
Therefore, there is no reason for the Court to intervene in
the procurement process.”); see also Oral Arg. Tr. 94:16-19
(government agreeing that “since you don't know what they
would have done” in the absence of the MPC adjustment, “if
you want the agency to make that assessment again, they will
certainly do so”). Given that the parties informed the Court
at the start of this case that the Agency intended to issue a
bridge contract through September 10, 2021, there is nothing
in the record indicating that the Agency would have to halt or
somehow unwind any current contract performance should an
injunction be issued, nor is there any evidence that the Agency
would be harmed by reconsidering the implications of a risk
assessment it has already performed. See, e.g., Oral Arg. Tr.
42:19-24. The Court concludes that the balance of hardships
favors VS2.

[65]
injunction because “[t]here is an overriding public interest
in preserving the integrity of the procurement process
by requiring the government to follow its procurement

[66] Finally, the public interest favors granting an

regulations.” Hospital Klean of Tex., Inc. v. United States,
65 Fed. Cl. 618, 624 (2005); see also CW Gov't Travel,
Inc. v. United States, 110 Fed. Cl. 462, 496 (2013) (“ ‘The
public interest in honest, open, and fair competition in the
procurement process is compromised whenever an agency

EER T

abuses its discretion.” ” (quoting *772 PGBA, LLC v.
U.S., 57 Fed. CI. 655, 663 (2003))). The record demonstrates
that the Agency's decision to cancel VS2's award and instead
award the contract to Vectrus was based on an irrational
GAO recommendation, which taints the procurement process.
That is particularly true where, as here, the Solicitation itself
required the Agency to consider performance risk due to the
cost caps as part of the Agency's cost realism analysis. Thus,
the Court concludes that the fourth factor favors VS2, as well.

Accordingly, the Court will issue a permanent injunction.

CONCLUSION

For the above reasons, the Court: GRANTS VS2's motion
for judgment on the administrative record; DENIES the
government's motion for judgment on the administrative
record; and DENIES Vectrus's motion for judgment on the
administrative record. The Clerk shall enter JUDGMENT for
Plaintiff, VS2.

Given the Court's findings on the injunctive relief factors, the
Agency is further directed as follows:

1. The Court permanently enjoins the current contract
award to Vectrus.

2. The Agency must reconsider its contract award
decision, taking into account not only the corrected cost
evaluation, after removing the upward MPC adjustment,
but also the Agency's prior risk assessment performed as
part of its cost realism analysis (as well as any related
findings in the technical evaluation, if warranted), as
detailed in this Opinion and Order, supra. See, e.g.,
AR 149 (RFP § M.5.3.2.1). In so doing, the Agency
must consider the magnitude of the quantitative MPC
adjustment as a measure of performance risk, even
though the sum itself cannot be added to Vectrus's
evaluated cost.

3. Relatedly, the Agency also must reconsider its
responsibility determination, specifically with regard to
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the fact that Vectrus might incur a substantial loss if it precludes the Agency from issuing anew contract award

were awarded the contract at issue. to Vectrus.
4. In issuing this equitable relief, the Court does notreverse ~ I'T IS SO ORDERED.
the Agency's award decision, but rather gives due regard
to the Agency's discretion in the first instance. The Court

thus neither orders the contract to be awarded to VS2 nor All Citations

155 Fed.ClI. 738

Footnotes

1 On September 1, 2021, the Court filed, under seal, this opinion and order and provided the parties the
opportunity to propose redactions. On September 9, 2021, the parties filed joint proposed redactions, ECF
No. 45, which this Court adopts, in part, and accordingly reissues this public version of this opinion and order.

2 This background section constitutes the Court's findings of fact drawn from the administrative record. See
infra Section IV. Other findings of fact are contained in the discussion sections of this opinion. See infra
Sections V-VIII. Citations to the administrative record (ECF No. 24, as completed and amended by ECF Nos.
32, 36) are denoted as “AR.”

3 “PWS” stands for performance work statement.

“CBA" refers to a collective bargaining agreement, and “SCA” refers to the Service Contract Act. See | 41
U.S.C. 88 6701, et seq. Pursuant to the SCA, contractors may be required to pay employees pursuant to

aCBA.  41U.S.C.8§6703.

5 Vanquish also filed a protest at GAO, which GAO dismissed on the grounds that Vanquish was not an
interested party. AR 6382, 6385.
6 Following GAQ's decision, the Army was faced with two options:

COA 1: Accept GAOs recommendation. Take corrective action by T4Cing VS2 Task Order and issue the
task order to Vectrus as the apparent low- cost/price acceptable offeror with a substantial confidence rating
for past performance, if otherwise proper.
COA 2: Not accept/disregard GAO's recommendation. Proceed with award to VS2 which would require:
1. a reasonable rationale as to why the GAO got its decision wrong, or 2. compelling reasons. To move
forward with this approach, the Sec Army must approve, with AMC Concurrence.

AR 6393. “T4Cing” presumably refers to the issuance of a termination for convenience.

7 Moore's Cafeteria Servs. v. United States, 314 F. App'x 277, 279 (Fed. Cir. 2008) (“[W]e agree with the trial
court that [plaintiff] waived the ability to challenge the terms of the solicitation by failing to object prior to the
close of bidding.”); Burney v. United States, 499 F. App'x 32, 34 (Fed. Cir. 2012) (“But if the solicitation or

Amendment 1 was flawed, then Burney was required to object before the award.”); . Bannum, Inc. v. United
States, 779 F.3d 1376, 1380 (Fed. Cir. 2015) (“A bidder that challenges the terms of a solicitation in the
Court of Federal Claims generally must demonstrate that it objected to those terms ‘prior to the close of the
bidding process.’ If it cannot do so, the bidder ‘waives its ability to raise the same objection afterwards in a

§ 1491(b) action.” ” (quoting @Blue & Gold, 492 F.3d at 1315)); | Per Aarsleff A/S v. United States,
829 F.3d 1303, 1313 (Fed. Cir. 2016) (“A patent defect triggers the obligation to challenge the solicitation
language and failure to do so generally constitutes waiver.”); Eskridge & Assocs. v. United States, 955 F.3d
1339, 1345 n.5 (Fed. Cir. 2020) (“To the extent that Eskridge is protesting the terms of the 2018 Solicitation,
such a challenge is untimely.”); Land Shark Shredding, LLC v. United States, 842 F. App'x 589, 593 (Fed. Cir.
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2021) (citing eBIue & Gold, 492 F.3d at 1313, in support of holding that plaintiff-appellant “has forfeited
any challenge to the application of FAR 13.106-3 to this solicitation by not raising it while the procurement
was pending”).

See ATSC Aviation, LLC v. United States, 141 Fed. Cl. 670, 693 (2019) (addressing the government's

argument “that |  COMINT Systems Corp. v. United States, 700 F.3d 1377 (Fed. Cir. 2012), expanded the
judicially-created [ eBIue & Gold] waiver rule”).

Inserso, 961 F.3d at 1349 n.1 (explaining that IEEBBIue & Gold “establishes a ‘waiver rule’ under a
specific statutory authorization—the congressional command that bid-protest jurisdiction under ' 28 U.S.C.
§ 1491(b) be exercised with ‘due regard to the ... need for expeditious resolution of the action’” (quoting ' 28

U.S.C. § 1491(b)(3))); | Bannum, 779 F.3d at 1380 (“Our waiver rule implements Congress's directive in
the Administrative Dispute Resolution Act (ADRA) of 1996, Pub. L. No. 104-320, § 12, 110 Stat. 3870, 3874,

that courts ‘shall give due regard to ... the need for expeditious resolution’ of protest claims.” (quoting ' 28
U.S.C. §1491(b)(3))); r~ SEKRI, Inc. v. United States, 152 Fed. Cl. 742, 753 (2021) (noting that “the majority

in I Inserso firmly grounded IEﬁBlue & Gold Fleet's waiver rule in the statutory text of | 28 U.S.C. §
1491(b)(3)").

See, e.g., Def. Resp. at 2-4 (discussing, among other decisions, | Sonoran Tech. & Pro. Servs., LLC v.
United States, 135 Fed. CI. 28, 35 (2017)).

See ' Inserso, 961 F.3d at 1355 (Reyna, J., dissenting) (“When both provisions are read in harmony, the
‘due regard’ provision refers to the [Court of Federal Claims’] need to consider expeditious resolution of bid
protests when deciding the proper relief.”). The Court thus agrees with Judge Hertling's proposed approach to

reconciling ItaBIue & Gold, the statutory basis for its waiver rule, and Judge Reyna's dissentin ' Inserso:

Given the waiver rule's statutory underpinning (¢ 28 U.S.C. § 1491(b)(3)) and the six-year statute of
limitations of 28 U.S.C. § 2501, the waiver rule may support a different outcome if the protestor seeks bid

preparation costs. See ' Inserso, 961 F.3d at 1352-56 (Reyna, J., dissenting) (raising objections to the

@Blue & Gold Fleet waiver rule). Because protesters are primarily interested in securing the contract
award, the cases have focused on claims for injunctive relief. The distinction between the type of relief

sought in the application of IEa'BIue & Gold Fleet appears to remain unexplored territory. One possible
course through which the Federal Circuit will resolve the various strands of precedent, including its labeling

of the waiver rule in ' Inserso, 961 F.3d at 1352, as a limitation on relief, and wrestle with the substance

of Judge Reyna's dissent would be to hold that waiver under IE:>Blue & Gold Fleet ultimately does not
compel dismissal, under either RCFC 12(b)(1) or (b)(6). Instead, the Federal Circuit could determine that
the waiver rule forecloses a court's ability to grant injunctive relief. That approach, which seems most

consistent with the language of | § 1491(b)(3) on which the waiver rule is based, would leave open the

possibility that plaintiffs could still obtain bid preparation costs, even in the face of a Ica'Blue & Gold Fleet

waiver. In any event, the Federal Circuit has not yet even started down this path....
]

I~ SEKRI,152 Fed. Cl. at 753 n.5; cf. | DGR Assocs., Inc. v. United States, 690 F.3d 1335, 1343 (Fed. Cir.
2012) ( ItaBlue & Gold waiver rule is not jurisdictional).

DGR Assocs., 690 F.3d at 1343 (“In IEa'Blue & Gold Fleet the point made is straight-forward—if there
is a patent, i.e., clear, error in a solicitation known to the bidder, the bidder cannot lie in the weeds hoping to
get the contract, and then if it does not, blindside the agency about the error in a court suit.”).
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See also Oral Arg. Tr. 89:13-25 (suggesting application of GAQO's ten day rule); but see id. at 40:3-5
(government counsel acknowledging “that this Court has not adopted GAQO's specific 10-day rule”).

In the interest of complete candor, this Court agrees with Judge Reyna's dissentin | Inserso at least insofar

as applied to the government's argument in favor of yet further expansion of the eBlue and Gold waiver
rule. See ATSC Aviation, 141 Fed. Cl. at 695 (“The waiver rule generally operates against challenges to
the solicitation, against which ATSC makes no challenge. The Federal Circuit has never addressed the
applicability of the waiver rule outside the context of a protest to a solicitation.”).

According to at least one commentator, GAO's timeliness decision in this case raises yet further difficulties. E.
Ransom & R. Sneckenberg, FEATURE COMMENT: Speak Now Or Forever Hold Your Protest: Intervenor's
Silence Waives Future Protest Grounds, 63 No. 15 Government Contractor § 107 (Apr. 14, 2021) (“Does this
mean an awardee must, while defending its award, preemptively challenge every negative finding about its
own proposal—e.g., every weakness, every negative comment about its past performance, every arguably
too-low adjectival rating—as well as assert every possible additional weakness or negative comment that
the protester's proposal may have warranted? One would hope not, as doing so could needlessly complicate
protests and resultin a significant waste of resources on protective challenges never intended to be litigated....
VS2 does not seem to go so far, as it emphasized the unique evaluation scheme and the threshold standing
and jurisdictional issues that could have been raised. Going forward, however, these waiver issues are
considerations that counsel for intervenors will have to makel[.]").

Put differently, “cost realism analysis is ... used as a means of determining the probable cost of performance
of the work proposed by offerors and this probable cost is being used as the evaluation factor in making the
source selection decision.” R. Nash & J. Cibinic, Cost Realism Analysis in Cost Reimbursement Contracts:
What are the Rules of the Game?, 5 No. 7 Nash & Cibinic Rep. 1 40 (July 1991) (emphasis in original).

“ ‘Interpretation of [a bid] solicitation is a question of law’ that is reviewed de novo.” | Per Aarsleff A/S v.

United States, 829 F.3d 1303, 1309 (Fed. Cir. 2016) (quoting |  Banknote, 365 F.3d at 1353).
Vitro Corp., B- 247734, 92-2 CPD 1 202, 1992 WL 251700, *5 (Sept. 24, 1992) (“a cap, by definition, converts
at least some portion of a cost-type contract to a fixed-price contract”); Halifax Tech. Servs., Inc., B-246236,
94-1 CPD 1 30, 1994 WL 20801, *7 (Jan. 24, 1994) (“[S]ince the effect of a cap like the one here is to convert
a portion of this cost-type contract to a fixed-price contract, ... we agree that [a cost] cap may be analogous
to a below-cost bid or offer in a fixed-price environment.”).
V. Edwards, Price Realism: A Primer, 28 Nash & Cibinic Rep. NL 1 1 (Jan. 2014) (“Note that FAR does not use
the term price realism, but that in common usage a cost realism analysis performed in a fixed-price acquisition
is called a price realism analysis.... In short, cost realism analysis is done in cost-reimbursement acquisitions
to determine whether a proposed estimated cost is unrealistically low and, if so, what it really should be. Price
realism analysis is done in fixed-price acquisitions to determine whether a price is unrealistically low and to
what degree, and to figure out why it is low so that risk can be properly assessed.”). Thus, for example, and
by way of analogy, the FAR generally discourages the use of uncompensated overtime and provides that
contracting officers:
[M]ust ensure that the use of uncompensated overtime in contracts to acquire services on the basis of the
number of hours provided will not degrade the level of technical expertise required to fulfill the Government's
requirements (see 15.305 for competitive negotiations and 15.404-1(d) for cost realism analysis). When
acquiring these services, contracting officers must conduct a risk assessment and evaluate, for award on
that basis, any proposals received that reflect factors such as: (1) Unrealistically low labor rates or other
costs that may result in quality or service shortfalls].]
FAR 37.115-2.
To avoid an upward MPC adjustment for Vectrus's subcontractors, Vectrus instructed them “to remove its
proposed labor rate discounts and instead fully price” FTEs “by pricing each FTE in accordance with the
applicable CBA and the pricing guidance in the solicitation.” AR 4411; see also 4408 (noting that “the total
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amount proposed by DA Defense has increased from a fiveyear total of $[* * *] to $[* * *]” and asserting that
“this resolves this EN and precludes an MPC adjustment by the Government”).

There were two upward cost adjustments to Vectrus's proposal for a total amount of $19,719,898. AR 6385
(“The principal upward adjustment was in the amount of $17,839,964 ... to account for certain costs that
Vectrus had proposed to absorb ... during the primary base and option periods of performance” while “[a]
second, smaller, upward adjustment was made in the amount of $1,879,933 ... to account for the same costs,
but was allocable to a 6-month optional extension to the period of performance[.]").

Vectrus's counsel, at oral argument, posited that the salient provision in MCT JV is distinguishable because it
“was stated in all caps and it was [thus] very explicit.” Oral Arg. Tr. 86:13-16. The Court will not apply a different
rule depending upon whether or not applicable solicitation language is written in a certain font or style.

“‘[A] lawyer's statements may constitute a binding admission of a party[ ]’ if the statements are ‘deliberate,

clear, and unambiguous[.]' | Minter v. Wells Fargo Bank, N.A., 762 F.3d 339, 347 (4th Cir. 2014) (quoting
Fraternal Order of Police Lodge No. 89 v. Prince George's Cty., Md., 608 F.3d 183, 190 (4th Cir. 2010)); see

Checo v. Shinseki, 748 F.3d 1373, 1378 n.5 (Fed. Cir. 2014) (questioning the Veterans Court's “reluctance
to accept [a] concession” made at oral argument and citing case law for the proposition that admissions are

generally binding on the parties); see also 7 Chemehuevi Indian Tribe v. United States, 150 Fed. Cl. 181,
204 (2020).
Oral Arg. Tr. 31:4-14 (government counsel agreeing with the Court that “there is evidence in the record that
the government believed it was a performance risk to not hire the [* * *] FTE, or maybe because of the fact
that there is no requirement, per se, to hire the [* * *] ... because the government doesn't dictate the way the
plaintiff performs the contract, the concern is that the way you get profitable is by cutting corners”); see also
id. at 32:3-6 (government counsel agreeing that the cost realism analysis found that, “if the offeror does, in
fact, plan on foregoing the hiring [of] [* * *] FTEs, ... that this could pose a risk to the government and the
concern for post-award performance problems”).
As particularly relevant in this case, then-Judge Wolski correctly explained:

There is nothing about interpreting a solicitation that makes it a question of law only in the hands of

the Federal Circuit. Indeed, in | Banknote Corp., ... the Federal Circuit explained that “judgment on
the administrative record is often an appropriate vehicle” for our use—since protests “typically involve”
such questions of law as “the correct interpretation of the solicitation issued,” rather than disputes of

material fact. | Banknote Corp., 365 F.3d at 1352. The Federal Circuit has described its “ ‘task’ ” of “
‘address[ing] independently any legal issues, such as the correct interpretation of a solicitation,” ” as part of

its reapplication of the same APA standard used by our court in bid protests. See | Galen Med. Assocs.,

Inc. v. United States, 369 F.3d 1324, 1329 (Fed. Cir. 2004) (quoting |  Banknote Corp., 365 F.3d at 1353).
The Court concludes that it has the duty to determine independently any questions of law, such as the
correct interpretation of a solicitation, that must be addressed in bid protests.

CBY Design Builders, 105 Fed. CI. at 342.
In ordering the Agency to revisit its responsibility determination, the Court agrees with the government that
the Court should not “conduct its own determination of Vectrus's financial responsibility, an exercise within the
purview of the agency, not the Court[.]” Def. Resp. at 7 & n.4. Moreover, although the lack of documentation
in support of a responsibility determination ordinarily is not fatal to it, see Def. Resp. at 7 & n.4, Def. MJAR
at 20-22, Def. Int. Resp. at 14-15, the Court concludes that, given the specific facts of this case, the Agency
must revisit its previous responsibility determination. In that regard, and notwithstanding the “wide discretion”

afforded to a contracting officer's responsibility determination, | Impresa, 238 F.3d at 1334-35 (quoting

John C. Grimberg Co. v. United States, 185 F.3d 1297, 1303 (Fed. Cir. 1999)), pursuant to the APA
standard of review, “[O]f course, a contracting officer's [decision] must be rational: the choice is committed
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to discretion, not whim.” DynCorp Int'l, LLC v. United States, No. 2020-2041, 10 F.4th 1300, 1312 (Fed. Cir.
Aug. 25, 2021).

27 VS2 neither moved to strike the expert's opinion nor otherwise opposed the Court's consideration of it. See
FirstLine Transportation Sec., Inc. v. United States, 116 Fed. Cl. 324, 326-27 (2014) (permitting expert
declaration “not [to] substitute [his] judgment for the agency's judgment” but rather where the testimony
contained “calculations based on data already contained in the administrative record, so that the Court can

better understand the record”); see also ! Naval Sys., Inc. v. United States, 153 Fed. Cl. 166, 181 (2021).
28 According to the Army's evaluation of Vectrus's past performance, “[flor recent reference W52P1J-13-G-0027
0001 Vectrus performs services as the Prime Contractor on the EAGLE Fort Bragg, North Carolina Task

Order that includes Maintenance, Supply and Transportation services under a standardized EAGLE PWs.”
AR 5443,

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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153 Fed.Cl. 602
United States Court of Federal Claims.

AMAZON WEB SERVICES, INC., Plaintiff,
V.
The UNITED STATES, Defendant,
and
Microsoft Corp., Intervenor-defendant.

No. 19-1796C
|
(E-filed: April 29, 2021) !

Synopsis

Background: Disappointed bidder filed post-award bid
protest challenging Department of Defense's (DOD) award
of joint enterprise defense infrastructure (JEDI) contract
to upgrade and consolidate cloud computing infrastructure
across DOD. Following intervention by awardee, as
intervenor-defendant, government and intervenor moved to
dismiss for failure to state claim.

[Holding:] The Court of Federal Claims, Patricia Elaine
Campbell-Smith, J., held that waiver doctrine did not apply
to bias claim.

Motions denied.

Procedural Posture(s): Review of Administrative Decision;
Motion to Dismiss for Failure to State a Claim.

West Headnotes (6)

[1] United States &= Construction and
presumptions as to pleadings

When considering a motion to dismiss for failure
to state a claim, Court of Federal Claims must
presume that the facts are as alleged in the
complaint and make all reasonable inferences in
favor of the plaintiff. RCFC, Rule 12(b)(6).

2] United States &= Pleading

[3]

[4]

[5]

A complaint should be dismissed for failure to
state a claim when the facts asserted by the
claimant do not entitle him to a legal remedy.
RCFC, Rule 12(b)(6).

United States &= Pleading

To survive a motion to dismiss, a complaint must
contain sufficient factual matter, accepted as true,
to state a claim to relief that is plausible on its
face. RCFC, Rule 12(b)(6).

Public Contracts = Administrative
procedures in general

United States &~ Administrative procedures
in general

Under the waiver doctrine, a party that has
the opportunity to object to the terms of a
government solicitation containing a patent error
and fails to do so prior to the close of the
bidding process waives its ability to raise the
same objection subsequently in a bid protest
action in the Court of Federal Claims.

Public Contracts é= Administrative
procedures in general

United States &= Administrative procedures
in general

Waiver doctrine, providing that bid protestor
that had opportunity to object to terms of
solicitation containing patent error and failed
to do so prior to close of bidding waived its
ability to later raise same objection in bid protest
action in Court of Federal Claims, did not apply
to bar bid protestor's claims that Department
of Defense's (DOD) execution of corrective
action resulting in re-award of joint enterprise
defense infrastructure (JEDI) contract to upgrade
and consolidate cloud computing was product
of bias, bad faith, improper influence, and/or
conflicts of interest, since bidder was challenging
execution of corrective action, not its terms,
structure, or scope, and challenge could not be
mounted before corrective action was executed.
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[6] Public Contracts é= Scope of review
United States é= Scope of review

When evaluating the credibility of plaintiff's
claim requires the Court of Federal Claims to
look beyond the factual allegations as presented
in the amended complaint, such an analysis
would contravene the standard the court is
required to apply to a motion to dismiss the bid
protest for failure to state a claim.
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Bid-Protest; Motion to Dismiss; RCFC 12(b)(6).

OPINION AND ORDER

CAMPBELL-SMITH, Judge.

On November 6, 2020, defendant and intervenor-defendant
filed motions to dismiss plaintiff's amended complaint, in
part. See ECF No. 237 (defendant's motion); ECF No. 238

(intervenor-defendant's motion). On November 20, 2020,
plaintiff filed its response to both motions, ECF No. 239,
and on December *604 1, 2020, defendant and intervenor-
defendant filed replies in support of their motions, see
ECF No. 240 (defendant's reply), ECF No. 241 (intervenor-
defendant's reply). By leave of court, plaintiff filed a sur-
reply to intervenor-defendant's reply on January 4, 2021, see
ECF No. 256, and intervenor-defendant filed a sur-response
on January 13, 2021, see ECF No. 258. The motions are ripe
for ruling, and the court deems oral argument unnecessary.
The court has considered all of the parties’ arguments and
addresses the issues that are pertinent to the court's ruling
in this opinion. For the following reasons, defendant's and
intervenor-defendant's motions are DENIED.

I. Background 2

Plaintiff filed this case on November 22, 2019, to protest
the United States Department of Defense's (DOD) decision
to award the Joint Enterprise Defense Infrastructure (JEDI)
contract to intervenor-defendant, under Solicitation No.
HQO0034-18-R-0077 (solicitation). See ECF No. 1 at 1.
On February 13, 2020, the court granted plaintiff's motion
for a preliminary injunction, enjoining performance of the
JEDI contract. See ECF No. 164 (opinion). On March 12,
2020, defendant filed a motion for voluntary remand to
take corrective action, see ECF No. 177, which the court
granted, see ECF No. 203. The DOD confirmed its award
to intervenor-defendant on September 2, 2020. See ECF No.
221-1 at 15 (Source Selection Decision Document).

Following the conclusion of the remand proceedings and
several updates to the administrative record, see ECF No.
227, ECF No. 235, plaintiff filed an amended complaint, see
ECF No. 236. The amended complaint is very lengthy, at
175 pages, see id., but the motions to dismiss now before the
court address only one count in the amended complaint. Both
defendant and intervenor-defendant ask the court to dismiss
the plaintiff's fourth count, which is titled “Bias, Bad Faith,
Improper Influence, and/or Conflict of Interest.” See id. at
169; see also ECF No. 237 at 9-10; ECF No. 238 at 5-7.

According to plaintiff,

[plrior to the original award, President
Trump repeatedly made clear to
the highest echelons of [the DOD],
including those directly responsible
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for overseeing the JEDI award, his
desire that [plaintiff] not receive
the JEDI Contract. [The DOD's]
reevaluations on remand reveal that
[the DOD] continued to succumb to
presidential pressure to steer the JEDI
Contract away from [plaintiff], and
that the re-award was the product of
bias, bad faith, improper influence,
and/or conflicts of interest.

ECF No. 236 at 170. The statements that plaintiff alleges
improperly influenced the procurement are numerous and
varied. See, e.g., id. at 33-39. The content of those statements,
however, is not relevant to the issue now before the court, and
thus, requires no further discussion at this time.

Defendant and intervenor-defendant move to dismiss the
fourth count of plaintiff's complaint on the basis of waiver.
Specifically, defendant argues that plaintiff waived its
argument related to bias before the first award decision was
issued by not challenging the procurement prior to award. See
ECF No. 237 at 23-28. And both defendant and intervenor-
defendant insist that, even assuming plaintiff did not waive
the issue prior to the initial award, it waived the issue by
failing to challenge the corrective action before the second
award decision. See id. at 28-33; ECF No. 238 at 24-32.

II. Legal Standards
1 121
under Rule 12(b)(6) of the Rules of the United States Court
of Federal Claims (RCFC), the court “must presume that
the facts are as alleged in the complaint, and make all

reasonable inferences in favor of the plaintift.” @Cary V.
United States, 552 F.3d 1373, 1376 (Fed. Cir. 2009) (citing

Gould, Inc. v. United States, 935 F.2d 1271, 1274 (Fed. Cir.
1991)). It is well-settled that a complaint should be dismissed
under *605 RCFC 12(b)(6) “when the facts asserted by the

claimant do not entitle him to a legal remedy.” | Lindsay
v. United States, 295 F.3d 1252, 1257 (Fed. Cir. 2002).
“To survive a motion to dismiss, a complaint must contain
sufficient factual matter, accepted as true, to ‘state a claim

to relief that is plausible on its face.” ” | Ashcroft v. Igbal,
556 U.S. 662, 678, 129 S.Ct. 1937, 173 L.Ed.2d 868 (2009)

[3] When considering a motion to dismiss brought

(quoting | Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570,
127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)).

II1. Analysis

The parties make nuanced and wide-ranging arguments in
the briefs now before the court. The fundamental question
presented by both defendant and intervenor-defendant,
however, is a straightforward one: does the waiver doctrine
articulated by the United States Court of Appeals for the

Federal Circuit in 'e'Blue & Gold Fleet, L.P. v. United
States, 492 F.3d 1308 (Fed. Cir. 2007), and its progeny bar

plaintiff's bias claims as stated in its amended complaint. 3
See ECF No. 237 at 8; ECF No. 238 at 7. The court finds that
it does not.

A. The Court Declines to Extend the @Blue & Gold

Waiver Doctrine

[4] In IEE’Blue & Gold, the Circuit held that:

[A] party who has the opportunity to
object to the terms of a government
solicitation containing a patent error
and fails to do so prior to the close
of the bidding process waives its
ability to raise the same objection
subsequently in a bid protest action in
the Court of Federal Claims.

0492 F.3d at 1313. According to defendant, the Federal
Circuit extended this waiver doctrine beyond the confines of

patent errors in the terms of a solicitationin | COMINT Sys.
Corp. v. United States, 700 F.3d 1377 (Fed. Cir. 2012) and

Inserso Corp. v. United States, 961 F.3d 1343 (Fed. Cir.

2020). See ECF No. 237 at 16. In | COMINT, the Circuit
held that the plaintiff had waived its ability to challenge an
amendment to the solicitation that was issued sufficiently in
advance of the award decision to have given the plaintiff an

opportunity to do so. See | COMINT, 700 F.3d at 1383.
The Circuit further held that “[t]he same policy underlying

IEa'Blue & Gold supports its extension to all pre-award

situations.” | Id. at 1382.
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Defendant acknowledges that “both IEa'Blue & Gold Fleet

and | COMINT involved challenges to solicitation terms,”
in contrast to the case at bar, but argues that the Circuit “has
made clear ... that when an interested party is aware of a basis
to challenge the terms of a competition—even if that basis
is not, strictly speaking, the terms of the solicitation—and
has the opportunity to raise the challenge before award or the
close of bidding, it must do so or waive its challenge.” ECF
No. 237 at 16. In support of this argument, defendant cites

to | Inserso, 961 F.3d at 1343. See id. The Circuit applied

the eBlue & Gold waiver doctrine in
concluded that the plaintiff had waived its right to challenge

Inserso when it

the “disclosure of certain information” in the course of two

related procurements. | Inserso, 961 F.3d at 1348.

The procurement at issue in Inserso, which was for

information technology services, had a unique structure.

Id. at 1345-46. Specifically, after issuing one solicitation,
the agency:

divided the ...
competitions. One competition would

competition into two

award a “suite” of contracts in a
“full and open” competition; the other
would award a suite of contracts to
small businesses. ... Importantly, the
solicitation expressly states that small
businesses could compete in both
competitions but could receive only
one award.

Id. at 1346. The two competitions proceeded on different
timelines, and the agency made awards and debriefed
offerors in the full and open competition while it continued
communicating with, and receiving revisions from, offerors
in the small business competition for approximately seven
additional months before accepting final proposal revisions.

See | id. at 1346-47.

*606 After the agency made an award decision in the
small business competition, the plaintiff, a disappointed
bidder, filed a bid protest in this court challenging the small

business award on the basis that the agency's debriefing
after the award decision for the full and open competition
“gave certain offerors in the small-business competition a
competitive advantage by providing them, but not other
bidders, the total evaluated price for all full-and-open
awardees and previously undisclosed information regarding

Id. at 1347. According
to plaintiff, “this unequal provision of information created an

DISA's evaluation methodology.”

organizational conflict of interest, ... and, in addition, violated
at least one regulation specifically addressed to disparate

treatment of bidders.” | Id.

The Federal Circuit concluded that plaintiff had waived its
opportunity to challenge the alleged unequal provision of

information. See | id. at 1350. The Circuit explained that,
due to the structure of the competitions, the plaintiff “knew,
or should have known, that [the agency] would disclose
information to the bidders in the full-and-open competition
at the time of, and shortly after, the notification of awards.”

Id. The Circuit noted that both the applicable regulations
and the express terms of the solicitations, “made patent that
the solicitation allowed, and that there was likely to occur,
the unequal disclosure regarding prices” challenged by the

plaintiff. | Id.

Defendant admits that
time that the Federal Circuit had occasion to apply the

Inserso “was perhaps the first

IEa'Blue & Gold Fleet rule to claims not expressly directed
at solicitation terms,” but argues that this court has done so

in a number of cases. ECF No. 237 at 17; see also id. at

17-20 (citing | Peraton, Inc. v. United States, 146 Fed. Cl.

94, 101-103 (2019); | Jacobs Tech. Inc. v. United States,

131 Fed. CI. 430 (2017); | Synergy Sols., Inc. v. United

States, 133 Fed. Cl. 716, 740 (2017); | Jacobs Tech. Inc. v.
United States, 100 Fed. CI. 179, 182 n.4 (2011)). Defendant

@Blue & Gold
waiver rule in the context of challenges to organizational
conflicts of interest (OCIs), which it asserts is relevant here.

also claims that this court has applied the

See id. at 19-20 (citing CRAssociates, Inc. v. United
States, 102 Fed. Cl. 698, 712 (2011), aff'd, 475 F. App'x 341

(Fed. Cir. 2012); I Concourse Grp., LLC v. United States,

131 Fed. Cl. 26, 29-30 (2017); ©  Commc'n Constr. Servs. v.
United States, 116 Fed. Cl. 233, 263-64 (2014)).



https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Idc7cbc1b23e411dcaba8d9d29eb57eff&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Idc7cbc1b23e411dcaba8d9d29eb57eff&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012545398&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7709d740409311e2a531ef6793d44951&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029361030&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ibbb998f0af3d11eabb6d82c9ad959d07&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051255869&pubNum=0000506&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&fi=co_pp_sp_506_1343&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1343
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Idc7cbc1b23e411dcaba8d9d29eb57eff&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Idc7cbc1b23e411dcaba8d9d29eb57eff&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012545398&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ibbb998f0af3d11eabb6d82c9ad959d07&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051255869&pubNum=0000506&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ibbb998f0af3d11eabb6d82c9ad959d07&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051255869&pubNum=0000506&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&fi=co_pp_sp_506_1348&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1348
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ibbb998f0af3d11eabb6d82c9ad959d07&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051255869&pubNum=0000506&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ibbb998f0af3d11eabb6d82c9ad959d07&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051255869&pubNum=0000506&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&fi=co_pp_sp_506_1345&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1345
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ibbb998f0af3d11eabb6d82c9ad959d07&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051255869&pubNum=0000506&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&fi=co_pp_sp_506_1346&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1346
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ibbb998f0af3d11eabb6d82c9ad959d07&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051255869&pubNum=0000506&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&fi=co_pp_sp_506_1346&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1346
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ibbb998f0af3d11eabb6d82c9ad959d07&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051255869&pubNum=0000506&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&fi=co_pp_sp_506_1347&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1347
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ibbb998f0af3d11eabb6d82c9ad959d07&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051255869&pubNum=0000506&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ibbb998f0af3d11eabb6d82c9ad959d07&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051255869&pubNum=0000506&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&fi=co_pp_sp_506_1350&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1350
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ibbb998f0af3d11eabb6d82c9ad959d07&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051255869&pubNum=0000506&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ibbb998f0af3d11eabb6d82c9ad959d07&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051255869&pubNum=0000506&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ibbb998f0af3d11eabb6d82c9ad959d07&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051255869&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Idc7cbc1b23e411dcaba8d9d29eb57eff&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Idc7cbc1b23e411dcaba8d9d29eb57eff&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012545398&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5fc53f10211a11eaa49a848616f1a2d2&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049864233&pubNum=0000613&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&fi=co_pp_sp_613_101&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_613_101
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049864233&pubNum=0000613&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&fi=co_pp_sp_613_101&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_613_101
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I96e8bc701c1711e79de0d9b9354e8e59&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041402285&pubNum=0000613&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041402285&pubNum=0000613&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I2ed605a0afbc11e7bc0fbf089db8b755&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042874216&pubNum=0000613&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&fi=co_pp_sp_613_740&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_613_740
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042874216&pubNum=0000613&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&fi=co_pp_sp_613_740&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_613_740
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ibe210876931f11e0a8a2938374af9660&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025431578&pubNum=0000613&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&fi=co_pp_sp_613_182&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_613_182
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025431578&pubNum=0000613&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&fi=co_pp_sp_613_182&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_613_182
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Idc7cbc1b23e411dcaba8d9d29eb57eff&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Idc7cbc1b23e411dcaba8d9d29eb57eff&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012545398&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I2b773d2945d911e1aa95d4e04082c730&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026903601&pubNum=0000613&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&fi=co_pp_sp_613_712&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_613_712
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026903601&pubNum=0000613&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&fi=co_pp_sp_613_712&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_613_712
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028399567&pubNum=0006538&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028399567&pubNum=0006538&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Iaae13b4008c011e79277eb58f3dd13cc&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041219625&pubNum=0000613&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&fi=co_pp_sp_613_29&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_613_29
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041219625&pubNum=0000613&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&fi=co_pp_sp_613_29&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_613_29
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I22ff4090e85311e38530bc161e58ce0c&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=5&ppcid=b9e6e31ee05048f1a9cf29bb4615a767&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033497932&pubNum=0000613&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&fi=co_pp_sp_613_263&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_613_263
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033497932&pubNum=0000613&originatingDoc=I99cd6bf0a94b11eb81d8fe3253d6e72a&refType=RP&fi=co_pp_sp_613_263&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_613_263

Amazon Web Services, Inc. v. United States, 153 Fed.Cl. 602 (2021)

The court has carefully reviewed the Circuit's decisions
and the persuasive authority presented by the parties, and
concludes that none of the cited cases support the application
of a requirement that a protestor challenge a biased award
decision—based on allegations not directly related to the
terms or structure of the solicitation itself—before that

decision is rendered by the agency. See, e.g., | Peraton,
146 Fed. Cl. at 103 (finding that plaintiff's bad faith claim
raised in its initial complaint was moot following corrective

action and that the claim was waived due to plaintiff's
attempted procedural maneuver of “simultaneously [seeking]
to supplement the complaint and stay proceedings” so that
it knew whether it was the awardee before prosecuting its

claim); ©  Jacobs Tech., 131 Fed. Cl. at 447 (finding that
plaintiff's challenge to “the scope of the [agency's] corrective

action” was properly brought before the final award decision

following corrective action was rendered); | Synergy Sols.,
133 Fed. Cl. at 739-40 (finding that the protestor had waived
its right to challenge the agency's failure to reopen discussions
regarding a significant weakness in its proposal when it
failed to challenge the scope of subsequent corrective action);

Jacobs Tech., 100 Fed. Cl. at 182-83 (finding that the
protestor's challenge to the re-solicitation, including a claim
related to an alleged OCI arising from the participation of
a certain offeror, was ripe even though the agency had not

yet made an award); | CRAssociates, 102 Fed. CI. at 712
(finding that a protestor waived its challenge to an OCI
arising from the participation of an offeror that had partially
performed on a related contract that was later set aside when

the protestor failed to raise the OCI issue prior to the close

of the bidding process); |  Concourse Grp., 131 Fed. CI. at
30 (finding that the protestor had waived its OCI challenge
because the protestor was on notice of the alleged OCI prior
to the award decision and had “easy access to the knowledge

upon which it” relied); and *607 Commc'n Constr.
Servs., 116 Fed. ClL. at 262-63 (finding that the protestor
waived its OCI claim when it knew the allegedly-conflicted
party was participating in the procurement, and reiterating
the rule that “if there is a patent ambiguity or error in the
solicitation, a plaintiff must seek redress in court prior to
award”).

Even if the court were convinced that a further extension of

the eBlue & Gold waiver doctrine was warranted based

on the facts in this case, it is not empowered to stray from the
confines of binding precedent.

B. The Blue and Gold Waiver Doctrine Does Not Apply
Here
[5] Inits amended complaint, plaintiff alleges as follows:

After [DOD] resolved the initial
improprieties in the implementation
of its corrective action through the
issuance of Amendment 0009, the
scope and form of [DOD]’s corrective
action with respect to Pricing Scenario
6 appeared designed to facilitate a
fair and impartial corrective action on
remand. [DOD], in effect, had a clean
slate from which it could reevaluate
proposals in accordance with the
RFP and remove any semblance
bad faith, or
influence from the evaluation process.
And, [plaintiff] and

defendant] could finally compete on

of bias, improper

[intervenor-

a level playing field with a common
understanding of the Price Scenario 6
requirements. The debriefing materials
and administrative record, however,
reveal that the execution of [DOD]’s
corrective action was anything but fair
and impartial.

ECF No. 236 at 169-70. Thus, plaintiff is explicitly
challenging the “execution” of the corrective action, not its
terms, its structure, or its scope. Id. at 170. The court is
unconvinced that a challenge to the execution of the corrective
action could be mounted before the corrective action was, in
fact, executed.

Defendant and intervenor-defendant contest plaintiff's claim
that it seeks to challenge the agency's evaluation, and
instead argue that plaintiff's true intention is to challenge
the procurement process because plaintiff was aware of
the alleged facts supporting its bias claim in advance of
any award decisions. See, e.g., ECF No. 237 at 25; ECF
No. 238 at 24-26. A fundamental disbelief that plaintiff
expected the agency to conduct the corrective action in
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an unbiased, good faith manner underlies defendant's and
intervenor-defendant's waiver arguments. See ECF No. 237
at 30 (questioning whether plaintiff was “truly concerned
that [DOD] evaluators and source selection officials were
biased”); ECF No. 238 at 31 (arguing that plaintiff “cannot
salvage its untimely bias allegations by the self-serving
contention that it only realized that bias had infected the
procurement when [DOD] disclosed the outcome of the
second evaluation”); ECF No. 240 at 16 (claiming that
plaintiff “attempts to avoid the consequences of its waiver
by painting its bias claims as challenges not to a competition
tainted by bias, but rather to the manifestation of that bias
in the remand evaluations and source selection decision”);
ECF No. 241 at 14 (stating that plaintiff's “assertion that
Count IV arises from the reevaluation is flatly contradicted
by its own oft-repeated theory of the case—that [DOD's]
source selection team was ‘consciously or unconsciously’
biased due to the President's ‘public statements and explicit
and implicit directives to senior [DOD] officials’ that ‘made
known his unapologetic bias against [plaintiff] and Mr. Bezos
and his fervent desire that [plaintiff] not be awarded the
JEDI Contract”); ECF No. 258 at 6 (insisting that the court
“need not accept [plaintiff's] implausible assertion that it
believed the remand would proceed in good faith,” because
it is inconsistent with plaintiff's claim that the DOD's “entire
source selection team was infected by systemic bias and
improper influence”), 7 (characterizing plaintiff's stated belief
that the corrective action would be conducted in good
faith as “implausible and inconsistent with [plaintiff's] own
statements”). In making these arguments, defendant and
intervenor-defendant repeatedly rely on matters beyond the
allegations in the amended complaint. See generally id.

[6] Because evaluating the credibility of plaintiff's claim
requires the court to look beyond the factual allegations as
presented in the amended complaint, such an analysis *608
would contravene the standard the court is required to apply

to the present motions to dismiss. See QCary, 552 F.3d at
1376 (stating that the court “must presume that the facts are as
alleged in the complaint, and make all reasonable inferences

in favor of the plaintiff”) (citing | Gould, 935 F.2d at 1274).
Whether plaintiff can ultimately prevail on its bias claim is
another matter entirely—the court makes no findings of fact

or determination on the merits at this time.

Intervenor-defendant urges the court to consider two
exceptions to the court's duty to accept the facts as alleged

[T33

in the complaint as true. It first argues that “ ‘it is well-

established that a court need not accept as true allegations
contained in a complaint that are contradicted by matters on
which the court may take judicial notice.” ” ECF No. 258 at
12 (quoting Commonwealth Edison Co. v. United States, 46
Fed. CI. 158, 160 n.3 (2000)). It also argues that the court
is not required to “accept as true ‘pleading allegations that

are contradicted ... by other allegations.” ” Id. (quoting 5C
Charles Alan Wright & Arthur R. Miller, Federal Practice and
Procedure § 1363 (3d ed. 2020)). According to intervenor-
defendant, plaintiff's “claim that it believed [DOD] would
cure its bias concerns is contradicted by its own allegations
and its blog post.” Id. at 13.

With regard to intervenor-defendant's argument that the court
should take judicial notice of plaintiff's blog post, the court
finds that, even assuming it may do so, the post does little
to support intervenor-defendant's position. Plaintiff published
the post to which intervenor-defendant refers, titled “JEDI:
Why we will continue to protest this politically corrupted
contract award,” on September 4, 2020, two days after the
agency announced the second award to Microsoft. See ECF
No. 241-1 (blog post); ECF No. 221-1 at 15 (agency's second
award to Microsoft, dated September 2, 2020). Intervenor-
defendant insists that the post is evidence that plaintiff never
believed the agency would conduct an unbiased corrective
action. See ECF No. 241 at 7-8. Specifically, intervenor-
defendant highlights plaintiff's statement in the post that it
objected to the corrective action on the basis that it “was
likely to result in another contract award based on politics
and improper influence and not based on the relative strengths
of the two offerings.” ECF No. 241-1 at 2; see also ECF
No. 241 at 7. This statement, however, was preceded by
plaintiff's statement that “[t]aking corrective action should
have provided the [DOD] an opportunity to address the
numerous material evaluation errors outlined in our protest,
ensure a fair and level playing field, and ultimately, expedite
the conclusion of litigation,” ECF No. 241-1 at 2, and was
followed by a statement that plaintiff “strongly disagree[s]
with the [DOD's] flawed evaluation,” id. at 3 (emphasis
added). Thus, considered in context, plaintiff's statements: (1)
indicate that its disagreement is with the agency's evaluation,
and (2) do not preclude plaintiff's belief that the agency would
act in good faith, despite its initial, and admittedly serious,
reservations.

Intervenor-defendant's second argument, that the court is not
required to “accept as true ‘pleading allegations that are

contradicted ... by other allegations,’ ” is equally unavailing.
ECF No. 258 at 12 (quoting 5C Charles Alan Wright &
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Arthur R. Miller, Federal Practice and Procedure § 1363
(3d ed. 2020)). Intervenor-defendant argues that plaintiff's
theory of the case has evolved over time in contradictory
ways. See ECF No. 258 at 7-13. As a result, intervenor-
defendant contends, the court is not obligated to credit the
facts underlying those contradictions. See id. at 12. To support
this argument, intervenor-defendant refers generally to “all
of the reasons explained above” in its sur-response. Id. This
imprecise style of argument makes it difficult for the court
to identify exactly which of plaintiff's allegations intervenor-
defendant believes are subject to this exception to the standard
the court generally applies to a motion brought pursuant
to RCFC 12(b)(6). Nevertheless, the court reviewed the
section of intervenor-defendant's argument that preceded this
statement and concludes that the contradictions to which
intervenor-defendant refers are not between allegations, but
rather are between allegations and argument. See id. at 7-13.
As such, the court declines to apply the exception urged by
intervenor-defendant.

*609 For the foregoing reasons, the court concludes

that the '@Blue & Gold waiver doctrine does not bar
the fourth count in plaintiff's complaint. This ruling is
restricted to the contours of plaintiff's challenge to the
execution of the corrective action, as alleged in the amended
complaint. Should plaintiff's case diverge from the confines
of the allegations in its amended complaint, defendant
and intervenor-defendant may assert waiver arguments if
they deem such arguments to be appropriate. Because both

defendant's and intervenor-defendant's motions to dismiss
rely entirely on the premise that plaintiff has waived its bias

claim under eBlue & Gold and its progeny, the motions
are both denied.

IV. Conclusion
Accordingly, for the foregoing reasons:

(1) Defendant's motion to dismiss plaintiff's complaint, in
part, ECF No. 237, is DENIED;

(2) Intervenor-defendant's motion to dismiss plaintiff's
complaint, in part, ECF No. 238, is DENIED;

(3) On or before May 28, 2021, the parties are directed to
CONFER and FILE a joint status report proposing a
plan for further proceedings in this case; and

(4) On or before May 28, 2021, the parties are
directed to CONFER and FILE a notice of filing
attaching a proposed redacted version of this opinion,
with any competition-sensitive or otherwise protectable
information blacked out.

IT IS SO ORDERED.

All Citations

153 Fed.Cl. 602

Footnotes

1 This opinion was filed under seal on April 28, 2021, in order to allow the parties an opportunity to propose
appropriate redactions. See ECF No. 264. On April 29, 2021, the parties filed a notice in which they report
that no redactions are required. See ECF No. 265. Accordingly, this public version of the opinion is identical
to the sealed opinion with the exceptions of the filing date and the content of this footnote.

2 The case involves considerable detail, but for purposes of deciding these motions, the court will relate only
those details that are necessary to the instant analysis.
3 Intervenor-defendant's arguments track closely with defendant's arguments. See ECF No. 238; ECF No. 241,

ECF No. 258. Accordingly, the court will not separately discuss intervenor-defendant's arguments unless
they are both pertinent to this decision and different from the arguments made by defendant.
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§ 3551. Definitions, 31 USCA § 3551

United States Code Annotated
Title 31. Money and Finance (Refs & Annos)
Subtitle III. Financial Management
Chapter 35. Accounting and Collection
Subchapter V. Procurement Protest System (Refs & Annos)

31 U.S.C.A. § 3551
§ 3551. Definitions

Effective: October 28, 2009
Currentness

In this subchapter:

(1) The term “protest” means a written objection by an interested party to any of the following:

(A) A solicitation or other request by a Federal agency for offers for a contract for the procurement of property or services.

(B) The cancellation of such a solicitation or other request.

(C) An award or proposed award of such a contract.

(D) A termination or cancellation of an award of such a contract, if the written objection contains an allegation that the
termination or cancellation is based in whole or in part on improprieties concerning the award of the contract.

(E) Conversion of a function that is being performed by Federal employees to private sector performance.

(2) The term “interested party”--

(A) with respect to a contract or a solicitation or other request for offers described in paragraph (1), means an actual or
prospective bidder or offeror whose direct economic interest would be affected by the award of the contract or by failure
to award the contract; and

(B) with respect to a public-private competition conducted under Office of Management and Budget Circular A-76 with
respect to the performance of an activity or function of a Federal agency, or a decision to convert a function performed by
Federal employees to private sector performance without a competition under Office of Management and Budget Circular
A-76, includes--

(i) any official who is responsible for submitting the agency tender in such competition; and


http://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=N353AF4DF9A6A4E65962D0C118B6BB063&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(31USCAD)+lk(31USCAR)&originatingDoc=N3A272720E05511DE8566B75547AC2FAE&refType=CM&sourceCite=31+U.S.C.A.+%c2%a7+3551&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000546&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=N8E9D18B0DBB94074A0450A09A9E53799&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=N994E083E64414DDF8652E91A4BE7C000&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=NE3A344374DF8427CA1153A4B56A9D937&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(31USCASUBTIIIC35SUBCVR)&originatingDoc=N3A272720E05511DE8566B75547AC2FAE&refType=CM&sourceCite=31+U.S.C.A.+%c2%a7+3551&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000546&contextData=(sc.UserEnteredCitation)

§ 3551. Definitions, 31 USCA § 3551

(ii) any one individual who, for the purpose of representing the Federal employees engaged in the performance of the
activity or function for which the public-private competition is conducted in a protest under this subchapter that relates
to such public-private competition, has been designated as the agent of the Federal employees by a majority of such

employees.
(3) The term “Federal agency” has the meaning given such term by section 102 of title 40.

CREDIT(S)

(Added Pub.L. 98-369, Div. B, Title VII, § 2741(a), July 18, 1984, 98 Stat. 1199; amended Pub.L. 99-145, Title XIII, §
1304(d), Nov. 8, 1985, 99 Stat. 742; Pub.L. 103-272, § 4(f)(1)(K), July 5, 1994, 108 Stat. 1362; Pub.L. 103-355, Title I, § 1401,
Oct. 13, 1994, 108 Stat. 3287; Pub.L. 104-106, Div. D, Title XLIIL, § 4321(d)(1), Feb. 10, 1996, 110 Stat. 674; Pub.L. 107-217,
§ 3(h)(6), Aug. 21, 2002, 116 Stat. 1300; Pub.L. 108-375, Div. A, Title III, § 326(a), Oct. 28, 2004, 118 Stat. 1848; Pub.L.
110-161, Div. D, Title VIL, § 739(c)(1)(A), Dec. 26, 2007, 121 Stat. 2030; Pub.L. 110-181, Div. A, Title III, § 326(a), Jan. 28,
2008, 122 Stat. 62; Pub.L. 111-84, Div. A, Title II, § 327(a), (b), Oct. 28, 2009, 123 Stat. 2255.)

Notes of Decisions (70)

31 U.S.C.A. § 3551, 31 USCA § 3551
Current through P.L. 117-57. Some statute sections may be more current, see credits for details.
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§ 1491. Claims against United States generally; actions involving..., 28 USCA § 1491

KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

United States Code Annotated
Title 28. Judiciary and Judicial Procedure (Refs & Annos)
Part IV. Jurisdiction and Venue (Refs & Annos)
Chapter 91. United States Court of Federal Claims (Refs & Annos)

28 U.S.C.A. § 1491
§ 1491. Claims against United States generally; actions involving Tennessee Valley Authority

Effective: December 31, 2011
Currentness

(a)(1) The United States Court of Federal Claims shall have jurisdiction to render judgment upon any claim against the United
States founded either upon the Constitution, or any Act of Congress or any regulation of an executive department, or upon
any express or implied contract with the United States, or for liquidated or unliquidated damages in cases not sounding in
tort. For the purpose of this paragraph, an express or implied contract with the Army and Air Force Exchange Service, Navy
Exchanges, Marine Corps Exchanges, Coast Guard Exchanges, or Exchange Councils of the National Aeronautics and Space
Administration shall be considered an express or implied contract with the United States.

(2) To provide an entire remedy and to complete the relief afforded by the judgment, the court may, as an incident of and collateral
to any such judgment, issue orders directing restoration to office or position, placement in appropriate duty or retirement status,
and correction of applicable records, and such orders may be issued to any appropriate official of the United States. In any case
within its jurisdiction, the court shall have the power to remand appropriate matters to any administrative or executive body
or official with such direction as it may deem proper and just. The Court of Federal Claims shall have jurisdiction to render
judgment upon any claim by or against, or dispute with, a contractor arising under section 7104(b)(1) of title 41, including
a dispute concerning termination of a contract, rights in tangible or intangible property, compliance with cost accounting
standards, and other nonmonetary disputes on which a decision of the contracting officer has been issued under section 6 of
that Act.

(b)(1) Both the Unites I States Court of Federal Claims and the district courts of the United States shall have jurisdiction to
render judgment on an action by an interested party objecting to a solicitation by a Federal agency for bids or proposals for a
proposed contract or to a proposed award or the award of a contract or any alleged violation of statute or regulation in connection
with a procurement or a proposed procurement. Both the United States Court of Federal Claims and the district courts of the
United States shall have jurisdiction to entertain such an action without regard to whether suit is instituted before or after the
contract is awarded.

(2) To afford relief in such an action, the courts may award any relief that the court considers proper, including declaratory and
injunctive relief except that any monetary relief shall be limited to bid preparation and proposal costs.

(3) In exercising jurisdiction under this subsection, the courts shall give due regard to the interests of national defense and
national security and the need for expeditious resolution of the action.
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§ 1491. Claims against United States generally; actions involving..., 28 USCA § 1491

(4) In any action under this subsection, the courts shall review the agency's decision pursuant to the standards set forth in section
706 of title 5.

(5) If an interested party who is a member of the private sector commences an action described in paragraph (1) with respect to
a public-private competition conducted under Office of Management and Budget Circular A-76 regarding the performance of
an activity or function of a Federal agency, or a decision to convert a function performed by Federal employees to private sector
performance without a competition under Office of Management and Budget Circular A-76, then an interested party described
in section 3551(2)(B) of title 31 shall be entitled to intervene in that action.

(6) Jurisdiction over any action described in paragraph (1) arising out of a maritime contract, or a solicitation for a proposed
maritime contract, shall be governed by this section and shall not be subject to the jurisdiction of the district courts of the United
States under the Suits in Admiralty Act (chapter 309 of title 46) or the Public Vessels Act (chapter 311 of title 46).

(¢) Nothing herein shall be construed to give the United States Court of Federal Claims jurisdiction of any civil action within
the exclusive jurisdiction of the Court of International Trade, or of any action against, or founded on conduct of, the Tennessee
Valley Authority, or to amend or modify the provisions of the Tennessee Valley Authority Act of 1933 with respect to actions
by or against the Authority.

CREDIT(S)

(June 25, 1948, c. 646, 62 Stat. 940; July 28, 1953, c. 253, § 7, 67 Stat. 226; Sept. 3, 1954, c. 1263, § 44(a), (b), 68 Stat. 1241;
Pub.L. 91-350, § 1(b), July 23, 1970, 84 Stat. 449; Pub.L. 92-415, § 1, Aug. 29, 1972, 86 Stat. 652; Pub.L. 95-563, § 14(i), Nov.
1, 1978, 92 Stat. 2391; Pub.L. 96-417, Title V, § 509, Oct. 10, 1980, 94 Stat. 1743; Pub.L. 97-164, Title I, § 133(a), Apr. 2, 1982,
96 Stat. 39; Pub.L. 102-572, Title IX, §§ 902(a), 907(b)(1), Oct. 29, 1992, 106 Stat. 4516, 4519; Pub.L. 104-320, § 12(a), Oct.
19, 1996, 110 Stat. 3874; Pub.L. 110-161, Div. D, Title VIL, § 739(c)(2), Dec. 26, 2007, 121 Stat. 2031; Pub.L. 110-181, Div. A,
Title I1L, § 326(c), Jan. 28, 2008, 122 Stat. 63; Pub.L. 110-417, [Div. A], Title X, § 1061(d), Oct. 14, 2008, 122 Stat. 4613; Pub.L.
111-350, § 5(2)(7), Jan. 4, 2011, 124 Stat. 3848; Pub.L. 112-81, Div. A, Title VIII, § 861(a), Dec. 31, 2011, 125 Stat. 1521.)

Notes of Decisions (4141)

Footnotes

1 So in original.
28 U.S.C.A. § 1491, 28 USCA § 1491
Current through P.L. 117-57. Some statute sections may be more current, see credits for details.
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Asset Protection & Security Services, L.P. v. United States, 5 F.4th 1361 (2021)

KeyCite Yellow Flag - Negative Treatment
Distinguished by Agile-Bot II, LLC v. United States, Fed.Cl., September
4,2021

5 F.4th 1361
United States Court of Appeals, Federal Circuit.

ASSET PROTECTION & SECURITY
SERVICES, L.P., Plaintiff-Appellant
V.

UNITED STATES, Akima Global
Services, LLC, Defendants-Appellees

2021-1008

|
Decided: July 19, 2021

Synopsis

Background: Unsuccessful bidder for contract with United
States Immigration and Customs Enforcement (ICE) brought
bid protest action against United States and successful bidder,
challenging award to successful bidder. The Court of Federal
Claims, Marian Blank Horn, Senior Judge, 150 Fed.Cl.
441, determined that unsuccessful bidder lacked standing to
challenge award. Unsuccessful bidder appealed.

[Holding:] The Court of Appeals, Dyk, Circuit Judge, held
that unsuccessful bidder's proposal was not responsive to
solicitation.

Affirmed.

Procedural Posture(s): On Review  of

Administrative Decision.

Appeal;

West Headnotes (8)

[1] Federal Courts & Standing

Court  of
determinations de novo and any underlying

Appeals  reviews  standing

factual findings for clear error.

2] United States &= Standing

3]

[4]

[5]

The Court of Federal Claims, while an Article
I court, applies the same constitutional standing
requirements enforced by other federal courts
created under Article III. U.S. Const. art. 1; U.S.
Const. art. 3, § 2, cl. 1.

Public Contracts &= Parties; standing
United States &= Parties; standing

Plaintiff protesting award of government
contract, in order to establish standing, must first
show that it is an interested party, which requires
plaintiff to show that it is an actual or prospective
bidder and has a direct economic interest in
the procurement or proposed procurement. 28
U.S.C.A. § 1491(b)(1).

1 Cases that cite this headnote

Public Contracts &= Rights and Remedies of
Disappointed Bidders; Bid Protests

United States é= Rights and Remedies of
Disappointed Bidders; Bid Protests

Plaintiff protesting award of government
contract, after showing that it is an interested
party, must show that it was prejudiced
by significant error in procurement process,
meaning that but for the error, it would have
had a substantial chance of securing the contract,
in order to establish standing. 28 U.S.C.A. §
1491(b)(1).

Public Contracts &= Form and requisites;
responsiveness

United States = Form and requisites;
responsiveness

Proposal of unsuccessful bidder for contract
with United States Immigration and Customs
Enforcement (ICE) was not responsive to
solicitation, which made it ineligible for
contract award, and thus unsuccessful bidder
did not have substantial chance of winning
lacked
action against United States and successful

contract and standing to bring
bidder; unsuccessful bidder's bid contradicted

material terms of solicitation, which had
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been amended to indicate government could
not provide tax-exempt certificate, and while
unsuccessful bidder essentially argued that
error in referencing, in description of pricing,
that it was expecting to receive certificate
was harmless, compliance with amendments
concerning certificate constituted material term
of solicitation without which there would have
been ambiguity in agreement terms. 28 U.S.C.A.
§ 1491(b)(1).

1 Cases that cite this headnote

Public Contracts &= Form and requisites;
responsiveness

United States &= Form and requisites;
responsiveness

A government contract proposal that fails to
conform to the material terms and conditions of
a solicitation should be considered unacceptable
and a contract award based on such an
unacceptable proposal violates the procurement
statutes and regulations.

1 Cases that cite this headnote

Public Contracts &= Relief of contractors in
general; misrepresentation and mistake

United States @= Relief of contractors in
general; misrepresentation and mistake

In limited circumstances, if government has
knowledge, or constructive knowledge, that
contractor's bid is based on mistake, and
government accepts bid and awards contract
despite knowledge of this mistake, then trial
court may reform or rescind contract; such relief
may be appropriate to prevent the government
from overreaching when it knows the contractor
has made a significant mistake during the
bidding process.

Public Contracts &= Relief of contractors in
general; misrepresentation and mistake

United States @= Relief of contractors in
general; misrepresentation and mistake

Remedy of reformation or rescission of contract
if government accepts contract bid, despite
knowledge or constructive knowledge that bid is
based on mistake, is not available for errant bid
caused by bidder's gross negligence in failing to
read and consider specifications thoroughly.

*1362 Appeal from the United States Court of Federal
Claims in No. 1:20-cv-00449-MBH, Senior Judge Marian
Blank Horn.
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David Thomas Ralston, Jr, Foley & Lardner LLP,
Washington, DC, argued for plaintiff-appellant. Also
represented by Julia Di Vito, Frank S. Murray, George
Ellsworth Quillin.

Daniel B. Volk, Commercial Litigation Branch, Civil
Division, United States Department of Justice, Washington,
DC, argued for defendant-appellee United States. Also
represented by Brian Matthew Boynton, Robert Edward
Kirschman, Jr., Douglas K. Mickle.

Che Peter Dungan, Miles & Stockbridge P.C., Washington,
DC, argued for defendant-appellee Akima Global Services,
LLC. Also represented by Roger V. Abbott; Alfred Wurglitz,
Rockville, MD.

Before Dyk, Prost : , and Hughes, Circuit Judges.
' Circuit Judge Sharon Prost vacated the position of
Chief Judge on May 21, 2021.

Opinion
Dyk, Circuit Judge.

The U.S. Immigration and Customs Enforcement (ICE)
awarded a contract to Akima Global Services, LLC to provide
services at one of ICE's detention facilities in Arizona. Asset
Protection and Security Services, L.P., an unsuccessful bidder,
brought a bid protest action in the Court of Federal Claims
(“Claims Court”), challenging the award. The Claims Court
held that Asset was without standing to challenge the award.
We affirm.
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BACKGROUND

The pertinent facts are not in dispute. In 2016, ICE
issued a solicitation for a contractor to provide detention,
food, and transportation services at its Florence Detention
Center in Arizona. Asset was the incumbent contractor.
The solicitation went through various modifications and
amendments and provided several evaluation *1363 factors.
Under the original solicitation, ICE indicated that proposals
would “be evaluated for price realism, completeness, and
reasonableness.” J.A. 430.

While this version of the solicitation was pending, ICE
received a question from a prospective offeror asking,
“Arizona charges 4.5% ‘business tax’; will the Federal
Government issue a tax exemption certificate to the successful
offeror?” Id. at 528. ICE responded, “Yes.” Id. Given ICE's
answer, Asset's initial proposal included an explanation of the
cost estimates factored into its pricing, stating that “[s]ales
taxes were not charged due to the government's expressed
intent to provide Team Asset with a tax-exempt certificate,
where applicable.” Id. at 2022.

Ultimately, ICE selected Akima for the contract award
because the government determined that it offered the
best value. Asset filed a bid protest with the Government
Accountability Office (GAO). Rather than proceed with the
bid protest, ICE decided to take voluntary corrective action.

ICE then issued Amendment 17, which made several changes
to the solicitation, and required offerors to supply ICE with
specific pricing information in their proposals. Amendment
17 also changed the way that ICE was to analyze prospective
offerors’ pricing. Rather than evaluate proposals for price
realism as well as reasonableness, ICE required offerors to
submit a firm fixed price proposal and explained that it
would “assess the reasonableness of the proposed prices” and
“conduct its price analysis using one or more of the techniques
specified in FAR 15.404-1(b).” Id. at 779. These techniques
include the “[c]omparison of proposed prices received in
response to the solicitation,” 48 C.F.R. § 15.404-1(b)(2)
(1), and the “[c]omparison of proposed prices to historical
prices paid, whether by the Government or other than the
Government, for the same or similar items,” id. § 15.404-1(b)
(2)(i1), among other techniques, see id. § 15.404-1(b)(2)

(iii)—~(vii) (outlining other price analysis techniques). "' In
other words, ICE would determine whether the prices were
not unreasonably high (reasonable) but would not determine

whether they were unreasonably low (price realism). Asset
submitted its updated proposal on May 30, 2019.

See also 48 C.F.R. § 15.404-1(b)(3) (explaining
that “[t]he first two techniques at 15-404-1(b)(2)
are the preferred techniques™).

After discussions with offerors, ICE issued Solicitation
Amendment 19 on May 31, 2019. In this Amendment,
ICE corrected its earlier response to the tax-exempt status
question. ICE clarified that it “CANNOT delegate its
tax exempt status to contractors for the performance of
government services.” J.A. 1281. In light of this change,
ICE instructed that offerors “review their price proposals and
provide their best and final prices.” /d.

Asset's Vice President for Contract Administration &
Business Development, Ron Gates, responded to the
Amendment the same day and stated that he had “reviewed,
signed and attached Amendment 19 hereto. Asset's proposal
does not require further revision.” Id. at 1278. Asset did not
remove the tax-exempt certificate language from its proposal
despite receipt of this Amendment.

ICE again clarified the tax-exempt status question via
Amendment 20, which issued on June 4, 2019, adding
the word “no” to its response. Id. at 1285 (“No, the
*1364 Government CANNOT delegate its tax exempt
status to contractors for the performance of government
services.” (emphasis added)). In the amendment, the
government again instructed that offerors “review their price
proposals and provide their best and final prices.” /d.

Mr. Gates again responded to the Amendment on behalf of
Asset, stating that “Asset has reviewed it [sic] price proposal
in response to Amendment 20. No changes are deemed
necessary. I have attached a signed copy of Amendment 20
herewith.” Id. at 1282. The tax-exempt certificate language
remained in Asset's proposal.

Thereafter, ICE again selected Akima for the contract award.
Asset again filed a protest with the GAO, challenging ICE's
evaluation of its proposal under the factors outlined in the
solicitation and challenging ICE's best-value analysis. ICE
again decided that it was best to take corrective action on its
own by reevaluating the proposals and making a new source
selection and requested that the GAO dismiss the protests,
which the GAO did.
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On reevaluation, ICE once again selected Akima for the
contract award. The government utilized FAR 15.404-1(b)
(2)(1) in its price analysis, comparing the prices proposed
by the bidders. ICE concluded that Asset was ineligible to
receive the contract award because Asset's proposal included
the tax-exempt certificate language, rendering it a contingent
price. In response, Asset filed another bid protest at the
GAO, arguing that ICE improperly concluded that its bid
contained contingency pricing and again disputing ICE's best-
value analysis. This bid protest went forward. The GAO
agreed that ICE improperly determined that Asset's bid
contained contingency pricing but concluded that Asset “was
not prejudiced by the agency's error,” finding ICE's best-value
analysis “to be reasonable,” J.A. 1469, and denying Asset's
protest.

Asset then filed a bid protest complaint at the Claims Court.
The government and Akima (the successful bidder) argued
that Asset lacked standing to bring the bid protest. The
Claims Court “determined that Asset's price proposal ... was
non-responsive to the requirements of the Solicitation, as
explicitly amended more than once, and, therefore, ... Asset's
price proposal was non-compl[ia]nt,” making it ineligible for
the contract award. J.A. 35. Because Asset submitted a non-
responsive bid, the Claims Court held that Asset “lack[ed]
standing to bring the ... protest.” Id. at 36.

Asset appeals. We have jurisdiction under 28 U.S.C. § 1295(a)
(3).

DISCUSSION

[1] We review standing determinations de novo and any
underlying factual findings for clear error. CliniComp Int'l,
Inc. v. United States, 904 F.3d 1353, 1357 (Fed. Cir. 2018).

[2] The Claims Court, while an Article I court, “applies
the same [constitutional] standing requirements enforced by
other federal courts created under Article I11.” Weeks Marine,
Inc. v. United States, 575 F.3d 1352, 1359 (Fed. Cir. 2009)
(quoting Anderson v. United States, 344 F.3d 1343, 1350 n.1
(Fed. Cir. 2003)). The standing issue in this case, however, is
framed by 28 U.S.C. § 1491(b)(1), which provides the Claims

Court's jurisdiction over bid protests. *1365 > We have
explained that § 1491(b)(1) “imposes more stringent standing
requirements than Article II1.” Weeks Marine, 575 F.3d at
1359.

2 Section

1491(b)(1) grants the Claim's Court

jurisdiction over
an action by an interested party objecting to
a solicitation by a Federal agency for bids
or proposals for a proposed contract or to a
proposed award or the award of a contract or
an alleged violation of statute or regulation in
connection with a procurement of a proposed
procurement.

28 U.S.C. § 1491(b)(1).

[3] Section 1491(b)(1) requires a protestor to make two
showings to establish standing: “First, it must show that it
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is an ‘interested party,” ” which “requires the plaintiff to
show that it is ‘an actual or prospective bidder’ and has a
‘direct economic interest’ in the procurement or proposed
procurement.” CliniComp, 904 F.3d at 1358 (quoting Diaz v.

United States, 853 F.3d 1355, 1358 (Fed. Cir. 2017)).

[4] “Second, the plaintiff must show that it was prejudiced
by a significant error in the procurement process,” meaning
that, “but for the error, it would have had a substantial
chance of securing the contract.” CliniComp, 904 F.3d at 1358
(emphasis in original) (first quoting Diaz, 853 F.3d at 1358;
and then quoting Labatt Food Serv., Inc. v. United States, 577
F.3d 1375, 1378 (Fed. Cir. 2009)).

[5] We conclude that Asset did not have a substantial
chance of winning the contract because its proposal was

not responsive to the solicitation, making it ineligible for

the contract award. Asset's bid included information that

expressly contradicted the solicitation's material terms. Thus,

Asset was without standing to challenge ICE's award of the

contract to Akima.

Asset admits that its bid includes an error. ICE's solicitation
required bidders to “[e]xplain in detail all pricing and
estimating techniques.” J.A. 779. Asset's description of its
pricing, explaining that it was expecting the government to
provide a tax-exempt certificate, was not consistent with the
solicitation as amended. Asset essentially argues that this
error was harmless. First, it argues that its bid price was
unaffected by the error given that the solicitation, “through
its firm fixed price requirement, established that an offeror's
firm fixed price proposal made an offeror responsible for
all costs of contract performance, irrespective of whether or
not the offeror factored a specific cost into its calculation
of its firm fixed price.” Appellant's Br. 28. Asset points
out that a firm fixed price contract places “maximum risk
and full responsibility for all costs and resulting profit or
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loss” on the offeror. /d. at 26 (quoting 48 C.F.R. § 16.202-1;
then citing /7T Fed. Servs. Corp. v. Widnall, 132 F.3d 1448,
1451 (Fed. Cir. 1997)). Second, Asset contends that its bid
did not set a contingent price. Third, Asset argues that
the solicitation did not require a price-realism analysis. On
appeal, the government does not appear to dispute any of
these three points. Instead, it argues that “Asset's proposal
was unacceptable on its face” and, as a result, could not have
been selected and was ineligible for award of the contract.
Appellee's Br. 9. Asset thus “lack[ed] standing to challenge
the agency's decision to award the contract to Akima.” /d.

[6] Under our cases, “a proposal that fails to conform to the
material terms and conditions of [a] solicitation should be
considered unacceptable and a contract award *1366 based
on such an unacceptable proposal violates the procurement
statutes and regulations.” Allied Tech. Grp. v. United States,
649 F.3d 1320, 1329 (Fed. Cir. 2011) (quoting E.W. Bliss
Co. v. United States, 77 F.3d 445, 448 (Fed. Cir. 1996)).
The government argues that compliance with the amendments
relating to the unavailability of a tax-exempt certificate
constituted a material term of the solicitation because,
absent compliance, there would be a significant ambiguity
in the terms of any purported agreement. We agree. Given
the mismatch between the terms of ICE's solicitation and
Asset's bid, any agreement formed would fail to “satisfy the
requirement of reasonable certainty applicable to the essential
terms of all contracts.” Pac. Gas & Elec. Co. v. United States,
838 F.3d 1341, 1355-56 (Fed. Cir. 2016); see also United Pac.
Ins. Co. v. Roche, 401 F.3d 1362, 1366 (Fed. Cir. 2005) (“In
the absence of ... sufficiently definite terms, no contractual
obligations arise.” (quoting Modern Sys. Tech. Corp. v. United
States, 979 F.2d 200, 202 (Fed. Cir. 1992))).

[71 [8] This ambiguity was significant. If ICE had selected

Asset's bid, that would have created a risk of future
litigation on the theory that the government knew of the
error in Asset's bid and did not require its correction. “[I]n
limited circumstances,” “if the government has knowledge,
or constructive knowledge, that a contractor's bid is based on
a mistake, and the government accepts the bid and awards
the contract despite knowledge of this mistake, then a trial

court may reform or rescind the contract.” Giesler v. United

States, 232 F.3d 864, 869 (Fed. Cir. 2000) (citing United
States v. Hamilton Enters., Inc., 711 F.2d 1038, 1046 (Fed.
Cir. 1983)); see also Hunt Constr. Grp. v. United States,
281 F.3d 1369, 1376 (Fed. Cir. 2002) (explaining that, in
certain circumstances, “[w]hen the government has notice
of a mistake in a particular bid,” “fairness and good faith
dealing” prevents “the government from knowingly awarding
a contract to a bidder whose bid contained a mistake of which
the government was aware”). “Such relief may be appropriate
to prevent the government from overreaching when it knows
the contractor has made a significant mistake during the
bidding process.” Giesler, 232 F.3d at 869. The remedy,
however, is not available for an “errant bid” caused by a
bidder's “gross negligence in failing to read and consider the
specifications thoroughly.” Liebherr Crane Corp. v. United
States, 810 F.2d 1153, 1157 (Fed. Cir. 1987).

Although such a claim of government liability in the
circumstances of this case could not have succeeded because
Asset could not plausibly claim that it misread the amended
solicitation, the government has a substantial interest in not
creating opportunities for litigation based on an erroneous bid
and was not obligated to accept a bid that was contrary to the
amended terms of its solicitation.

While ICE could have exercised its discretion to conduct
another round of discussions with the prospective bidders to
permit Asset to cure the error in its bid, ICE was under no
obligation to do so. See JWK Int'l Corp. v. United States, 279
F.3d 985, 988 (Fed. Cir. 2002) (“[ W]hether discussions should
be conducted lies within the discretion of the contracting
officer.” (citing 48 C.F.R. § 15.306(d)(3))).

Thus, because of the error in Asset's bid, Asset was an
ineligible bidder, did not have a substantial chance of winning
the ICE contract, and was without standing to challenge ICE's
award of the contract to Akima.

AFFIRMED

All Citations

5 F.4th 1361
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COMPTROLLER GENERAL
Matter of: Accenture Federal Services, LLC

January 29, 2021
*1 Amy Laderberg O'Sullivan, Esq., Anuj Vohra, Esq., Olivia L. Lynch, Esq., William B. O'Reilly, Esq., and Zachary H.
Schroeder, Esq., Crowell & Moring LLP, for the protester.
Robyn A. Littman, Esq., and Lucy G. MacGabhann, Esq., Department of Health and Human Services, for the agency.

Glenn G. Wolcott, Esq., and Christina Sklarew, Esq., Office of the General Counsel, GAO, participated in the preparation of
the decision.

DIGEST
1. Procuring agency is responsible for defining its needs and determining the best methods for meeting its requirements, and
this extends to matters involving the relevance of offerors' performance history.

2. Protester's assertion that the terms of a solicitation should be more restrictive fails to state a basis for protest.

3. Protester's speculation that the agency will evaluate proposals in an unreasonable manner is premature.

DECISION

Accenture Federal Services, LLC, of Arlington, Virginia, protests the provisions of task order request for proposals (TORP)
No. 191606, issued by the Department of Health and Human Services, seeking services to support operation of the Center

for Medicare and Medicaid Services' (CMS) federally facilitated exchange. (FFE). ! Accenture, the incumbent contractor,
challenges the solicitation provisions regarding evaluation of corporate experience.

We dismiss the protest.
BACKGROUND

In July 2019, pursuant to Federal Acquisition Regulation subpart 16.5, the agency issued the solicitation to firms holding
indefinite-delivery indefinite-quantity contracts under CMS's Strategic Partner Acquisition Readiness program. The solicitation
contemplates award of a task order for a one-year base period and four 1—year option periods, and provides that source selection
will be based on a best-value tradeoff between the following evaluation factors: relevant corporate experience; technical
demonstration; technical approach/understanding; staffing plan/key personnel; small business utilization; and cost/price. Protest
exh. 5, TORP amend. 3 at 15-17.

The solicitation provides for a two-phase evaluation, with phase I limited to evaluation of corporate experience. More
specifically, the solicitation provides that, in phase I, each offeror must provide information regarding its corporate experience,
and states that such information will be evaluated to determine the extent of an offeror's experience performing contracts “of
similar size, scope and complexity to [these] requirement[s].” /d. at 15. Following evaluation of corporate experience, the agency
“will advise offerors to participate in Phase II ... or, based on the information submitted, that it is unlikely the offeror(s) is/are

a viable competitor.”2 Id. at 1.



Matter of: Accenture Federal Services, LLC, B- 418321.4 (2021)

On November 17, the agency amended the solicitation, 3 providing specific information regarding the type of experience the
agency will consider to be similar, stating:

*2 A system is of similar size to the FFE if it requires a similar amount of work to build and operate. This includes the
entire software development lifecycle, including post-launch operations and maintenance. As such, a system of similar size
also has multiple complex components, including external interfaces. A system of similar size does not necessarily process
a similar number of transactions or serve a similar number of users, since an automated system should have largely fixed
operating costs (except, for example, things like hosting.)

A system is of similar scope to the FFE if it contains similar functional components. Specifically, the FFE includes a
public-facing eligibility application; interfaces and logic for verifications; multi-stage eligibility logic; notice generation; and
interfaces to external entities that support the provision of benefits.

A system is of similar complexity to the FFE if it contains multi-stage decision logic and multiple external interfaces, which
are delivered in part through a public-facing interface with a required 24/7/365 uptime and ability to accommodate policy
changes.

Protest exh. 5, TORP amend. 3 at 15-16.

The solicitation required submission of proposals by 2:00 pm on December 7, 2020. Shortly before that time, Accenture filed
this protest with our Office. 4

DISCUSSION

Accenture primarily challenges the amended solicitation's provision regarding assessing experience that is similar in size,
focusing on the language stating that the agency may consider prior experience with another system to be similar in size

even if it “does not necessarily process a similar number of transactions or serve a similar number of users.” > Protest at 9—
13. More specifically, Accenture asserts that the agency may not reasonably consider an offeror's operation of state-based
health exchanges to be similar in size because “user and transaction volume[s]” of state-based exchanges are significantly
lower than the volumes experienced and anticipated under the FFE. Id. Accordingly, Accenture asserts that the amended
solicitation's provision regarding similarity of size is “unreasonable on its face,” and further complains that the provision

improperly “conflates” consideration of size with considerations of scope and complexity. % 1d. at 9-14.

In responding to Accenture's protest, the agency notes that the solicitation's size provision does not limit the ability of Accenture-
the incumbent contractor-to compete. Agency Request for Dismissal, Dec. 11, 2020, at 2—4. Accordingly, the agency maintains
that Accenture does not qualify as an interested party to challenge this provision. Further, the agency responds that Accenture's
complaints merely reflect its attempt to restrict competition and provide a greater advantage for Accenture's incumbency. /d.
More specifically, the agency asserts that Accenture's protest merely reflects a desire to diminish the competitiveness of offerors
whose experience is limited to operating state-based health insurance exchanges.

*3 As a general matter, a procuring agency is responsible for defining its needs and identifying the best method for
accomplishing them, see, e.g., Watershed Security, LLC, B-417178.4, B-417178.6, July 11, 2019, 2020 CPD 93 at 4; this
principle extends to consideration of an offeror's experience and past performance, and includes the agency's determinations
regarding the relevance of an offeror's performance history. Honeywell Tech. Solutions, Inc., B-407159.4, 2013 CPD q110 at
3-4; MFM Lamey Group, LLC, B-402377, Mar. 25, 2010, 2010 CPD 981 at 10. In this context, an agency may reasonably
provide for an evaluation that fosters competition by increasing the viability of proposals being submitted by non-incumbent
offerors. See, e.g., New Mexico State Univ., B-409566, June 16, 2014, 2014 CPD 9228 at 4.

In addition, a prospective offeror does not generally qualify as an interested party to protest the terms of a solicitation where the
protester meets the challenged requirements and, accordingly, is not prejudiced by the allegedly defective solicitation provisions.
See, e.g., Government & Military Certification Sys., Inc., B-409420, Apr. 2, 2014, 2014 CPD 116 at 4; Westinghouse Elec.
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Corp., B-224449, Oct. 27, 1986, 862 CPD 9479 at 2. In this regard, the role of our Office in reviewing bid protests is to
ensure that the statutory requirements for full and open competition are met-not to protect a protester's interest in restricting
competition. See, e.g., Honeywell Tech. Solutions, Inc., supra. Finally, a protester's speculation that a procuring agency will
evaluate proposals in an unreasonable manner is premature and will not be considered by our Office. See, e.g., DGC Int'l, B—
410364.2, Nov. 26, 2014. 2014 CPD 9343 at 3.

Here, we view Accenture's complaints regarding the terms of the solicitation as assertions that the solicitation should be more
restrictive of competition. As noted above, a procuring agency is responsible for defining its needs, and determining the best
methods for meeting its requirements; this extends to matters involving the relevance of offerors' performance history; and an
agency may reasonably provide for an evaluation that fosters competition by increasing the feasibility of proposals submitted
by non-incumbent offerors. In this context, Accenture has not identified any procurement statute or regulation that establishes
parameters for determining the relevance of an offeror's experience with which the agency has failed to comply. Additionally,
it is not lost on this Office that, to the extent Accenture's protest repeatedly references and relies upon its unique experience
performing the current FFE contract, its protest is attempting to limit the agency's meaningful consideration of offerors that
appear to be no less experienced than Accenture was upon its award of the incumbent contract. In this context, we see no basis
to question the manner in which the agency states it will evaluate experience.

*4 Further, there is no question that Accenture is capable of complying with the solicitation provision regarding size
similarity; that is, Accenture is not prejudiced by this provision-other than the “prejudice” of potentially facing more meaningful
competition. On this record, we do not view Accenture as qualifying as an interested party to challenge the provision. Finally,
to the extent Accenture is speculating that the agency will subsequently apply the stated evaluation factors in an unreasonable
manner, its protest is premature and not for our consideration.

The protest is dismissed.

Thomas H. Armstrong
General Counsel

The FFE is a health insurance exchange, the public-facing component of which is known as “Healthcare.gov.” The
FFE is operated by CMS pursuant to the Patient Protection and Affordable Care Act, and allows individuals and small-
business employers to compare and shop for private health insurance options.

Offerors that choose to continue will submit phase II technical and business proposals.

Accenture has filed two previous protests challenging the agency's prior evaluations and source selection decisions.
Among other things, Accenture has complained that the agency's evaluation of corporate experience was contrary to
the solicitation's stated evaluation factors in that Accenture's experience as the incumbent contractor “did not serve as
a vast discriminator in [Accenture's] favor.” Accenture Protest, June 22, 2020, at 3. Following the prior protests, the
agency advised our Office that it would amend the solicitation, request and evaluate revised proposals, and make a new
award determination. Protest exh. 2, Agency Letter to GAO, Sept. 22,2020, at 1. The agency's November 17 solicitation
amendment was part of its action following the prior protests.

Because the value of the task order is in excess of $10 million, this protest is within our jurisdiction to consider protests
regarding civilian agency indefinite-delivery, indefinite-quantity task order contracts. See 41 U.S.C. § 4106(f)(1)(B);
Alliant Sols., LLC, B-415994, B-415994.2, May 13, 2018, 2018 CPD 173 at 4 n.8.

As noted above, the solicitation provides that, in assessing similarity of size, the agency will consider whether the
prior effort required “a similar amount of work to build and operate,” including consideration of “the entire software


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986031370&pubNum=0005303&originatingDoc=I307a1bec650211eb9103e61873f647a5&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034897002&pubNum=0005303&originatingDoc=I307a1bec650211eb9103e61873f647a5&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034897002&pubNum=0005303&originatingDoc=I307a1bec650211eb9103e61873f647a5&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=41USCAS4106&originatingDoc=I307a1bec650211eb9103e61873f647a5&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_51e6000097e17
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044604792&pubNum=0005303&originatingDoc=I307a1bec650211eb9103e61873f647a5&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

Matter of: Accenture Federal Services, LLC, B- 418321.4 (2021)

development lifecycle,” and/or requirements for “multiple complex components, including external interfaces.” Protest
exh. 5, TORP amend. 3 at 15.

Accenture also protests that the solicitation fails to reflect a “surge of new customers” that Accenture maintains will
occur “due to the coronavirus pandemic.” Protest at 14—17. In its December 7 filing, although Accenture designated
the protest as protected on GAO's electronic protest docketing system (EPDS), it still redacted significant portions of
this argument-precluding GAO's review of the redacted portions. On December 17, several days after the solicitation
closing date, Accenture submitted the complete protest on EPDS, thereby disclosing to GAO, for the first time, all of its
allegations regarding this issue. There is no dispute that all of the information submitted on December 17 was available
to Accenture at the time it filed its December 7 protest. Our Bid Protest Regulations require a protester to timely set
forth all of the known legal and factual grounds supporting its allegations; that is, piecemeal presentation of evidence
or information is prohibited. 4 C.F.R. § 21.2(a)(2); see XTec, Inc., B-418619 et al., July 2, 2020, 2020 CPD 9253 at
25; Raytheon Blackbird Techs., Inc., B-417522, B—417522.2, July 11, 2019, 2019 CPD 9254 at 4; Ellwood Nat'l Forge
Co.-Protests and Costs, B-416582 et al., Oct. 22,2018, 2018 CPD 9362 at 11. Here, Accenture's untimely submission
on December 17 is not for our consideration.

B- 418321.4 (Comp.Gen.), 2021 WL 322130

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Land Shark Shredding, LLC v. United States, 842 Fed.Appx. 589 (2021)

842 Fed.Appx. 589
This case was not selected for
publication in West's Federal Reporter.

See Fed. Rule of Appellate Procedure 32.1
generally governing citation of judicial
decisions issued on or after Jan. 1, 2007.
See also U.S.Ct. of App. Fed. Cir. Rule 32.1.
United States Court of Appeals, Federal Circuit.

LAND SHARK SHREDDING,
LLC, Plaintiff-Appellant
V.
UNITED STATES, Defendant-Appellee

2020-1231

Decided: January 11, 2021

Synopsis

Background: Bidder on service-disabled veteran-owned
small business (SDVOSB) set-aside contract for document
shredding services for the Department of Veterans Affairs
(VA) filed pre-award bid protest challenging agency's
cancellation of the solicitation. The Court of Federal
Claims, Marian Blank Horn, Senior Judge, 145 Fed.Cl. 530,
dismissed. Bidder appealed.

Holdings: The Court of Appeals, Hughes, Circuit Judge, held
that:

[1] bidder had standing to protest agency's withdrawal of the
solicitation, but

[2] VA was entitled to cancel solicitation, given that bids were
over the budget agency had allocated for the project.

Affirmed.

Procedural Posture(s): On Review  of

Administrative Decision.

Appeal,

West Headnotes (2)

[1] Public Contracts &= Parties; standing

United States &= Parties; standing

Bidder on service-disabled veteran-owned small
business (SDVOSB) set-aside contract for
document shredding services for the Department
of Veterans Affairs (VA) had a substantial chance
of receiving the contract, as the lowest bidder, but
for agency's alleged errors, and thus had standing
to protest agency's withdrawal of the solicitation.
28 U.S.C.A. § 1491(b)(1).

1 Cases that cite this headnote

[2] Public Contracts @ Failure to enter into
contract; cancellation of solicitation

United States &= Failure to enter into
contract; cancellation of solicitation

Even if there were two responsive bidders on
service-disabled veteran-owned small business
(SDVOSB) set-aside contract for document
shredding services for the Department of
Veterans Affairs (VA), VA was entitled to
cancel solicitation, given that bids were over
budget VA had allocated for the project; nothing
in Veterans Affairs Acquisition Regulations
(VAAR) or “Rule of Two,” under which VA
contracting officer awarded contracts on the
basis of competition restricted to certain small
business concerns, required contracting officer
to make award when no acceptable proposals
were received. 38 U.S.C.A. § 8127(d); 48 C.F.R.
13.106-3.

1 Cases that cite this headnote

Appeal from the United States Court of Federal Claims in No.
1:19-cv-00508-MBH, Senior Judge Marian Blank Horn.

Attorneys and Law Firms

Joseph Anthony Whitcomb, Whitcomb, Selinsky, PC,
Denver, CO, argued for plaintiff-appellant. Also represented
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Land Shark Shredding, LLC v. United States, 842 Fed.Appx. 589 (2021)

Counsel, United States Department of Veterans Affairs,
Portland, OR.

Before Prost, Chief Judge, Reyna and Hughes, Circuit Judges.
Opinion
Hughes, Circuit Judge.

*590 The Department of Veterans Affairs withdrew a
solicitation for bids that was set aside for service-disabled
veteran-owned small businesses after determining that no
qualifying businesses bid a price that was fair and reasonable.
Land Shark, the lowest bidder on the solicitation, challenged
the withdrawal of the solicitation. The Court of Federal
Claims granted the government's motion to dismiss on the
grounds that Land Shark lacked standing to challenge the
withdrawal of the solicitation and that Land Shark failed to
state a claim. Because we agree that Land Shark failed to state
a claim, we affirm.

I

Land Shark Shredding, LLC is a service-disabled veteran-
owned small business (SDVOSB) that bid unsuccessfully on
a contract for document destruction services at White River
Junction VA Medical Center and its associated clinics in
Vermont and New Hampshire.

In December 2018, the VA issued the solicitation at issue
on the Federal Business Opportunities (FBO) website as an
SDVOSB set-aside. The decision to issue the solicitation as
an SDVOSB set-aside was based on the contracting officer's
determination under 38 U.S.C. § 8127(d), which requires that
the VA provide certain preferences to veteran-owned small
businesses in its award of contracts:

officer of the
Department shall award contracts on

[A] contracting

the basis of competition restricted
to small business concerns owned
and controlled by veterans or

small business concerns owned

and controlled by veterans with
service-connected disabilities if the
contracting officer has a reasonable
expectation that two or more

small business concerns owned

and controlled by veterans or
small business concerns owned and
controlled by veterans with service-
connected disabilities will submit
offers and that the award can be made
at a fair and reasonable price that offers

best value to the United States.

In accordance with the threshold requirement, known as the
“Rule of Two,” the contracting officer conducted market
research to determine whether there were two or more
SDVOSBs that were likely to submit offers at fair and
reasonable prices. Based on this research, the contracting
officer concluded that “there are two SDVOSB vendors that
may be able to provide the services,” but that “[i]t is unknown
if the prices would be fair and reasonable due to the location
of the vendors.” J.A. 47. The contracting officer therefore
decided that “[a] solicitation will be posted on FBO as an
SDVOSB set aside and a fair and reasonable determination
will be made prior to award.” Id. The contracting officer then
issued the solicitation as an SDVOSB set-aside.

During the solicitation response period, a contractor asked:
“Is it safe to assume if an offeror bids a per container price for
this solicitation, that has been accepted as fair and reasonable
per the [General Services Administration] GSA Schedule,
and that the VA has recently awarded in other shredding
contracts — that said price per container will be considered
inherently fair and reasonable and therefore competitive?”
J.A. 173. The contracting officer replied: “No, this is an
open market solicitation; price reasonableness shall be in
accordance with FAR 13.106-3.” J.A. 179. This answer was
made an amendment to the original solicitation. J.A. 178-79.

Two SDVOSBs bid on the solicitation. Land Shark's bid
was the lower of the two quotes. J.A. 303. However, the
contracting officer determined that neither of the two bids
was fair and reasonable because both *591 quotes were
significantly higher than the incumbent company's pricing for
these services, as well as the independent government cost
estimate (IGCE). J.A. 343. Because the contracting officer
determined that the quotes were not fair and reasonable, the
contracting officer canceled the solicitation and notified the
offerors that the solicitation would be reissued. J.A. 308—13.

Land Shark filed a protest with the VA, challenging the
withdrawal of the solicitation. Land Shark argued that
the IGCE was flawed for relying on the non-SDVOSB
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incumbent's pricing and that it was unfair to compare
Land Shark's pricing to that of the incumbent because the
incumbent was not an SDVOSB. J.A. 316-19. Land Shark
also argued that its GSA pricing had already been determined
to be reasonable, and thus its current pricing was per se
reasonable because it was lower than it's GSA pricing. /d. The
contracting officer denied Land Shark's protest, and the VA
reissued the solicitation as a small business set-aside rather
than an SDVOSB set-aside. Land Shark Shredding, LLC v.
United States, 145 Fed. CI. 530, 543 (2019) (Decision).

In February 2019, Land Shark filed a bid protest with the
Court of Federal Claims. Subsequently, the contracting officer
withdrew her original decision on the agency level protest
and canceled the second solicitation pending corrective
action. J.A. 341. In March 2019, the contracting officer
memorialized the corrective action taken, explaining that the
IGCE was flawed and was no longer considered. J.A. 342—
46. Nonetheless, the contracting officer found once again that
Land Shark's pricing was not fair and reasonable because the
quote was significantly higher than the historical pricing and
exceeded the VA's available funding for the solicitation. /d.

Land Shark again challenged the cancellation of the
solicitation in the Court of Federal Claims. The Court of
Federal Claims granted the government's motion to dismiss,
holding that Land Shark lacked standing to challenge the
withdrawal of the solicitation, and that Land Shark failed to
state a claim upon which relief could be granted.

II

“Whether a party has standing to sue is a question of law that
we review de novo.” Rex Serv. Corp. v. United-States, 448
F.3d 1305, 1307 (Fed. Cir. 2006). Similarly, “[t]he question
of whether a complaint was properly dismissed for failure to
state a claim upon which relief could be granted is one of
law, which we review [without deference].” Highland Falls-
Fort Montgomery Cent. Sch. Dist. v. United States, 48 F.3d
1166, 1170 (Fed. Cir. 1995). “In order to avoid dismissal
for failure to state a claim, a complaint must allege facts
plausibly suggesting (not merely consistent with) a showing
of entitlement to relief.” Acceptance Ins. Cos., Inc. v. United
States, 583 F.3d 849, 853 (Fed. Cir. 2009) (quoting Bell Atl.
Corp. v. Twombly, 550 U.S. 544, 545, 127 S.Ct. 1955, 167
L.Ed.2d 929 (2007)).

I

The trial court concluded that Land Shark lacked standing to
challenge the VA's cancellation of the solicitation because it
was not an “interested party” under the Tucker Act. Decision,
145 Fed. CL. at 553-54. The Tucker Act grants the Court of
Federal Claims “jurisdiction to render judgment on an action
by an interested party objecting to a solicitation by a Federal
agency for bids or proposals for a proposed contract or to a
proposed award or the award of a contract.... ” 28 U.S.C. §
1491(b)(1).

*592 “[T]o come within the Court of Federal Claims's §
1491(b)(1) bid protest jurisdiction, [the plaintiff] is required
to establish that it (1) is an actual or prospective bidder
and (2) possess[es] the requisite direct economic interest.”
Weeks Marine, Inc. v. United States, 575 F.3d 1352, 1359
(Fed. Cir. 2009) (quoting Rex Serv. Corp., 448 F.3d at 1308)
(alteration in original). “[T]o prove a direct economic interest
as a putative prospective bidder, [the bidder] is required to
establish that it had a ‘substantial chance’ of receiving the
contract.” Id. (quoting Rex Serv. Corp., 448 F.3d at 1308)
(second alteration in original).

The government argues that Land Shark did not have a
substantial chance of winning the contract award because
Land Shark's bid exceeded the VA's designated funding for
the solicitation, and because an award to Land Shark would
have violated the Anti-Deficiency Act provision disallowing
contracting officers from authorizing expenditures that
exceed appropriated amounts. See 31 U.S.C. § 1341(a)(1)(A).

To counter, Land Shark argues that it had a substantial chance
of winning the contract based on the Rule of Two. Because
this contract was issued as an SDVOSB set-aside, and because
Land Shark was the lowest bidder, Land Shark argues that the
government was required to award the contract to Land Shark.

[1] Simply exceeding the agency's target allocation does not
deprive a party of the requisite direct economic interest as
a matter of law. See Land Shark Shredding, LLC v. United
States, No. 20-1230, 842 Fed.Appx. 594 (Fed. Cir. 2021)
(“We decline to establish a bright line rule that a bid in
excess of an agency's targeted allocation per se fails the
direct economic interest prong of § 1491(b)(1) bid protest
jurisdiction”). Because Land Shark had a substantial chance
of receiving the contract as the lowest bidder on the SDVOSB
set-aside solicitation but for alleged errors, we conclude that


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049541161&pubNum=0000613&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RP&fi=co_pp_sp_613_543&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_613_543
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049541161&pubNum=0000613&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RP&fi=co_pp_sp_613_543&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_613_543
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049541161&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009118596&pubNum=0000506&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RP&fi=co_pp_sp_506_1307&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1307
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009118596&pubNum=0000506&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RP&fi=co_pp_sp_506_1307&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1307
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995048723&pubNum=0000506&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RP&fi=co_pp_sp_506_1170&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1170
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995048723&pubNum=0000506&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RP&fi=co_pp_sp_506_1170&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1170
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995048723&pubNum=0000506&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RP&fi=co_pp_sp_506_1170&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1170
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019924860&pubNum=0000506&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RP&fi=co_pp_sp_506_853&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_853
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019924860&pubNum=0000506&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RP&fi=co_pp_sp_506_853&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_853
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012293296&pubNum=0000780&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RP&fi=co_pp_sp_780_545&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_545
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012293296&pubNum=0000780&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RP&fi=co_pp_sp_780_545&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_545
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012293296&pubNum=0000780&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RP&fi=co_pp_sp_780_545&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_545
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049541161&pubNum=0000613&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RP&fi=co_pp_sp_613_553&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_613_553
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049541161&pubNum=0000613&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RP&fi=co_pp_sp_613_553&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_613_553
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1491&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_3fed000053a85
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1491&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_3fed000053a85
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1491&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_3fed000053a85
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1491&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_3fed000053a85
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019570819&pubNum=0000506&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RP&fi=co_pp_sp_506_1359&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1359
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019570819&pubNum=0000506&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RP&fi=co_pp_sp_506_1359&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1359
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009118596&pubNum=0000506&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RP&fi=co_pp_sp_506_1308&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1308
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019570819&pubNum=0000506&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009118596&pubNum=0000506&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RP&fi=co_pp_sp_506_1308&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1308
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=31USCAS1341&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a5e1000094854
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1491&originatingDoc=I6a5e58e0543511eba075d817282e94c2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_3fed000053a85

Land Shark Shredding, LLC v. United States, 842 Fed.Appx. 589 (2021)

Land Shark had standing to protest the withdrawal of the
solicitation and proceed to the merits.

v

On the merits, Land Shark argues that (1) the contracting
officer should have awarded the contract to Land Shark based
on 38 U.S.C. § 8127(d) regardless of the reasonableness of
its bid and (2) the contracting officer did not properly analyze
the bids received for price reasonableness. We agree with the
trial court that Land Shark failed to state a claim upon which
relief could be granted. Decision, 145 Fed. Cl. at 563.

[2] Land Shark's first argument is based on the premise that,
the requirements of 38 U.S.C. § 8127(d) were triggered here
—i.e., the contracting officer had a reasonable expectation
that two or more veteran-owned concerns would bid and
that an award could be made at a fair and reasonable
price—and that, once the Rule of Two is triggered, the
government is required to award the contract, regardless of
the actual reasonableness of the bids themselves. We note
that this premise is far from established. It is unclear that
the requirements of 38 U.S.C. § 8127(d) were met here
so as to invoke the Rule of Two, given the contracting
officer's explicit determination that “[i]t is unknown if the
prices would be fair and reasonable.” J.A. 47. We also have
previously held that the VA can cancel SDVOSB set-aside
solicitations where there are no reasonable bids, which would
be impossible if Land Shark's reading of § 8127(d) were
correct. See Veterans Contracting Grp., Inc. v. United States,
920 F.3d 801, 806—-07 (Fed. Cir. 2019).

Even if Land Shark's premise was established, because
the government incorporated *593 by amendment to the
solicitation the statement that “price reasonableness shall be
in accordance with FAR 13.106-3,” J.A. 179, the contracting
officer had to perform an analysis after the fact to “determine
that the proposed price is fair and reasonable.” FAR 13.106-3.
To the extent that Land Shark disagrees, it must either
challenge the validity of FAR 13.106-3 in light of 38 U.S.C.
§ 8127(d) or challenge the application of FAR 13.106-3 to
this solicitation. Challenges to the validity of a regulation
governing a procurement must be brought in federal district
court under the Administrative Procedure Act. Southfork
Sys., Inc. v. United States, 141 F.3d 1124, 1135 (Fed.
Cir. 1998). Therefore, this argument exceeds the Court of
Federal Claims’ jurisdiction. And Land Shark has forfeited
any challenge to the application of FAR 13.106-3 to this

solicitation by not raising it while the procurement was
pending, as it was clear from the solicitation's terms that
a price reasonableness determination would be performed
accordingly. See Blue & Gold, Fleet, L.P. v. United States,
492 F.3d 1308, 1313 (Fed. Cir. 2007) (“[A] party who has the
opportunity to object to the terms of a government solicitation
containing a patent error and fails to do so prior to the close
of the bidding process waives its ability to raise the same
objection subsequently in a bid protest action in the Court of
Federal Claims.”).

Land Shark's second argument is that the contracting officer's
price reasonableness analysis was improper. Land Shark
argues that the contracting officer did not follow the method
for analyzing SDVOSB posted on the VA website. This
argument is unavailing because the VA website is not
a regulation that the contracting officer was required to
follow and because the discussion that Land Shark refers
to concerned FAR Part 15, not FAR 13.106-3. Land Shark
also argues that the contracting officer erred because “the
CO also did not administer the three prongs of the FAR
13.106-2(b).” Appellant's Br. at 26. But FAR 13.106-2(b)
does not have three prongs. It is true that the solicitation stated
that the VA would perform reasonableness analysis based on
three factors: price, past performance, and technical factors.
J.A. 78-79. However, nowhere was there a requirement
that the contracting officer continue through the other
evaluation factors after determining that price was not fair and
reasonable.

Land Shark has failed to state a claim because it has not
alleged facts “plausibly suggesting (not merely consistent
with)” entitlement for relief. Twombly, 550 U.S. at 557, 127
S.Ct. 1955 (2007). Land Shark has waived part of its first
argument, and the Court of Federal Claims did not have
jurisdiction to hear the part of Land Shark's first argument that
has not been waived. And Land Shark has not alleged facts
that plausibly support its second argument. For these reasons,
we agree with the trial court that Land Shark failed to state a
claim upon which relief could be granted.

v

We have considered the parties’ remaining arguments and
find them unpersuasive. Because Land Shark has failed to
state a claim upon which relief could be granted, we affirm
the Court of Federal Claims’ decision.
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COMPTROLLER GENERAL
Matter of: Gulf Civilization General Trading & Contracting Company

June 10, 2021
*1 Gabriel Grillo, Gulf Civilization General Trading & Contracting Company, and Fred A. Joshua, Esq., Fred A. Joshua
P.C., for the protester.
Ahmad Al-Far, Asahi General Trading & Contracting Company, for the intervenor.
Robin E. Walters, Esq., and Michael J. Kerrigan, Esq., Defense Logistics Agency, for the agency.

Evan D. Wesser, Esq., and Edward Goldstein, Esq., Office of the General Counsel, GAO, participated in the preparation of
the decision.

DIGEST

1. Protest alleging that the agency's evaluation of proposals and basis for award were inconsistent with the solicitation's
requirements is denied where the agency's evaluation was consistent with the solicitation's unambiguous requirements, and the
protester's objections otherwise constitute untimely challenges to the terms of the solicitation.

2. Protester is not an interested party to challenge the evaluation of the awardee's proposal and resulting award decision where
the protester fails to demonstrate that it would have a substantial chance of receiving the award even if our Office were to
sustain its protest.

DECISION

Gulf Civilization General Trading and Contracting Company, of Al Salhiya, Kuwait, protests the award of a contract to
Asahi General Trading & Contracting Company, of Al Ahmadi Governorat, Kuwait, under request for proposals (RFP) No.
SP4510-21-R-0001, which was issued by the Defense Logistics Agency (DLA), for excess personal property management
services, material handling equipment repair and maintenance services, and janitorial services in support of DLA's Disposal
Support Office at Camp Arifjan, Kuwait. The protester generally challenges the methodology used to evaluate proposals, the
specific evaluation of the awardee's proposal, and the resulting award decision.

We deny the protest.
BACKGROUND

The RFP, which was issued on December 15, 2020, and subsequently amended twice, sought proposals for excess personal
property management services, material handling equipment repair and maintenance services, and janitorial services in support
of DLA's Disposal Support Office at Camp Arifjan, Kuwait. The RFP was issued pursuant to Federal Acquisition Regulation
(FAR) part 12 and the streamlined acquisition procedures of FAR subpart 13.5. The RFP contemplated the award of a single
indefinite-delivery, indefinite-quantity (IDIQ) contract against which the agency can award fixed-price orders. Agency Report
(AR), Tab 1, RFP, at 38, 62. The RFP contemplated that the IDIQ contract would have a 12-month base period, and two, 12-
month option periods. /d. at 20. Award was to be on a best-value tradeoff basis, considering (1) past performance and (2) price;
past performance was significantly more important than price. AR, Tab 1, RFP, amend. 2, at 28.
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*2 As to past performance, offerors were required to provide relevant information for up to six references regarding the level
of performance, in terms of delivery and quality achieved, under either U.S. government or commercial contracts for the same
or similar services for performance in the U.S. Central Command area of responsibility during the last five years. Id. at 27.
The information submitted was required to be sufficient to allow the agency to qualitatively review the offeror's performance,
and/or the offeror's record of performance in the areas of: conforming to specifications; adhering to contract schedule; history
of reasonable and cooperative behavior; commitment to customer satisfaction; and business-like concern for the interest of
the customer. Id. Offerors were also required to provide to their respective past performance references the past performance
questionnaire included as attachment 8 to the RFP. /d.

DLA was to evaluate the offeror's past performance and experience. For past performance, the agency was to evaluate:
conformance to specifications and standards of good workmanship; adherence to contract schedules, including the
administrative aspects of performance; history of reasonable and cooperative behavior; commitment to customer satisfaction;
and business-like concern for the interests of the customer. /d. at 28. As to experience, DLA would evaluate whether the offeror
had performed the same or similar contracts in terms of complexities of the services provided. /d.

As to price, the RFP provided that “[p]rice will not be numerically scored, but it will be fully evaluated using price analysis
techniques.” Id. at 28.

Although the RFP contemplated a best-value tradeoff between past performance and price, the RFP did not guarantee that the
agency would evaluate all proposals. Rather, the RFP incorporated an “Efficiency Competition” provision that provided that:

Offerors are advised that the US Government may not evaluate the past performance proposals of
all offerors under this RFP. The US Government will first review the total evaluated price of all
proposals received. The past performance proposals of those offerors whose pricing is determined by the
Contracting Officer to be most competitive may be reviewed prior to, or instead of, other past performance
proposals received. Based on the initial review of these past performance proposals, the US Government
may not evaluate the past performance proposals of other offerors, whose total evaluated pricing was
higher than that of one already evaluated and already assigned the highest possible past performance
rating. This would occur when the Contracting Officer determines that any possible past performance
superiority of an unevaluated (and higher priced) past performance proposal, over (a lower priced) one
that was already evaluated and assigned the highest possible past performance rating, would not warrant
any additional price premium.

*3 1d.

DLA ultimately received 25 proposals in response to the RFP. AR, Tab 2, Simplified Acq. Award Documentation, at 3.
Consistent with the efficiency competition provision, DLA first ranked the proposals by price. Relevant here, Asahi submitted
the second lowest-proposed price, and Gulf Civilization's proposed price ranked twelfth. Id. at 4-5. DLA then proceeded to
evaluate the past performance of the two lowest-priced proposals. Based on that evaluation, DLA evaluated those proposals

as follows:
Total Evaluated Price (Rank) Past Performance
Offeror $1,317,324 (1) Unknown
A

Asahi $1,978,552 (2) Substantial Confidence
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1d. at 4 (prices rounded to nearest whole dollar).

The contracting officer then conducted a tradeoff between the two lowest-priced proposals. Consistent with the RFP's evaluation
criteria, where past performance was significantly more important than price, the contracting officer determined that Asahi's
substantial confidence past performance rating warranted the associated price premium, and, therefore, presented the best value
to the government. /d. at 5. Based on Asahi proposing the second lowest proposed price and receiving the highest possible
confidence rating, the contracting officer declined to consider the past performance for the remaining offerors in accordance
with the RFP's efficiency competition provision. /d.

DISCUSSION

Gulf Civilization raises a number of challenges to the agency's evaluation of proposals and resulting award decision. First,
the protester challenges the agency's methodology for evaluating proposals. In this regard, Gulf Civilization argues that
DLA deviated from the RFP's requirements by failing to evaluate proposed prices for realism, and improperly converted this
procurement to a de facto lowest-priced, technically acceptable (LPTA) procurement by limiting the agency's evaluation of
proposals to the lowest-priced offerors. Second, Gulf Civilization challenges the agency's evaluation of Asahi's proposal. The
protester primarily alleges that DLA erred in assessing the awardee's past performance as warranting a substantial confidence
assessment because the awardee did not present past performance demonstrating the same or similar contracts in terms of
complexities as to each of the RFP's required services. For the reasons that follow, we find no basis on which to sustain the

protest.
Challenges to the RFP's Evaluation Scheme

*4 Gulf Civilization raises a number of challenges to the agency's methodology for evaluating proposals. For the reasons that
follow, we find no merit to these arguments because they are inconsistent with the unambiguous evaluation scheme set forth in
the RFP or otherwise present untimely challenges to the RFP's express terms.

First, Gulf Civilization alleges that DLA failed to conduct a price realism evaluation as required by the solicitation. Specifically,
the protester argues the RFP contemplated that the agency would conduct a price realism evaluation when it directed that price
would be “fully evaluated using price analysis techniques.” AR, Tab 1, RFP, amend. 2, at 28. We disagree.

As a general matter, when awarding a fixed-price contract, an agency is only required to determine whether offered prices are
fair and reasonable. FAR 15.402(a). An agency's concern in making a price reasonableness determination focuses primarily on
whether the offered prices are higher than warranted, as opposed to lower. Louis Berger Power, LLC, B-416059, May 24, 2018,
2018 CPD 9 196 at 8. An agency may also provide in the solicitation for the use of a price realism analysis for the purpose of
measuring the vendor's understanding of the requirements or to assess price risk in its proposal. Gulf Civilization Gen. Trading
& Contracting Co., B-417586, Aug. 23, 2019, 2019 CPD 9 300 at 7. However, absent a solicitation provision providing for a
price realism evaluation--or expressly stating that the agency will review prices to determine whether they are so low that they
reflect a lack of technical understanding, and a proposal can be rejected for offering low prices--agencies are neither required
nor permitted to conduct one in awarding a fixed-price contract. /d.

Here, the RFP did not provide for a price realism evaluation. Rather, the RFP merely provided that price would “be fully
evaluated using price analysis techniques.” AR, Tab 1, RFP, amend. 2, at 28. To the extent that the protester contends that
“price analysis” implied that the agency would conduct a price realism analysis, we disagree. Indeed, the term “price analysis”
as used in the FAR relates to price reasonableness, not price realism. See FAR 15.404-1(a)(3) (“Price analysis should be used
to verify that the overall price offered is fair and reasonable.”) (emphasis added). In any event, consistent with the decisions
discussed above, absent a provision expressly requiring a price realism evaluation--or a clear direction that the agency would
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evaluate proposed prices to evaluate technical understanding and could reject proposals with low prices--DLA was prohibited
from conducting a price realism evaluation under these circumstances.

*5 Furthermore, to the extent that the protester is arguing that the solicitation should have required a price realism analysis,
such an argument is an untimely challenge to the terms of the solicitation. Our Bid Protest Regulations contain strict rules for
the timely submission of protests. Our timeliness rules specifically require that a protest based upon alleged improprieties in a
solicitation that are apparent prior to the closing time for receipt of initial proposals be filed before that time. 4 C.F.R. § 21.2(a)
(1); Gulf Civilization Gen. Trading & Contracting Co., supra, at 8 n.9.

Next, Gulf Civilization challenges DLA's decision to evaluate the past performance of only the two lowest-priced proposals
under the RFP's efficiency competition provision. The protester contends that the agency's decision not to evaluate additional
proposals effectively and improperly converted this procurement to a de facto LPTA procurement in contravention of the RFP's
stated best-value basis of award. In this regard, the protester contends that, even assuming Asahi's past performance warranted
a substantial confidence assessment, the agency nevertheless failed to consider qualitative differences among proposals that
could--and should--have been rated substantial confidence (including the protester's relevant incumbent past performance). As
with its challenge to the agency's alleged failure to conduct a price realism evaluation, the protester's challenge to the agency's
use of the efficiency competition provision is without merit.

First, we disagree with the protester that the efficiency competition provision improperly converted the basis of award from best
value to LPTA. This procurement, conducted pursuant to streamlined procedures under FAR subpart 13.5, did not contemplate a
traditional best-value tradeoff as contemplated under the requirements of FAR part 15. In this regard, unlike a FAR part 15 best-
value tradeoff, where the agency would generally be required to consider qualitative differences among all proposals (including
those with the same overall adjectival ratings), the RFP here explicitly provided that DLA could limit its best-value tradeoff to
the lowest priced offeror(s) and the offeror with the lowest total proposed price and substantial past performance. As addressed
above, DLA's source selection was consistent with the RFP's stated streamlined procedures when it conducted a tradeoff between
Offeror A's lower-priced proposal and Asahi's higher-priced proposal and substantial confidence past performance. Thus, the
protester's allegation that DL A made award on a LPTA basis is plainly belied by the record.

In any event, even assuming that DLA's use of the efficiency competition provision resulted in a de facto LPTA basis of
award, Gulf Civilization's post-award protest is patently untimely where the RFP's proscribed evaluation scheme unambiguously
reserved DLA's right to conduct the procurement in the exact manner that it did here. In this regard, the RFP unambiguously
provided that: “[b]ased on the initial review of these past performance proposals, the US Government may not evaluate the past
performance proposals of other offerors, whose total evaluated pricing was higher than that of one already evaluated and already
assigned the highest possible past performance rating.” AR, Tab 1, RFP, amend. 2, at 28. Thus, to the extent the protester is
displeased that DLA conducted its procurement in the exact manner outlined by the RFP, the protester's objections are untimely
raised. 4 C.F.R. § 21.2(a)(1); Gulf Civilization Gen. Trading & Contracting Co., supra, at 8 n.10 (dismissing as untimely a

similar post-award challenge to DLA's decision to limit its evaluation of past performance to the lowest-priced proposals). 2
Interested Party

*6 As a consequence of the efficiency competition provision allowing DLA to limit its evaluation of proposals and Gulf
Civilization's twelfth ranked price, we find that under the unique circumstances presented in this case, the protester has failed
to establish that it had a substantial chance of receiving the award, and, therefore, it is not an interested party to pursue the
remainder of its protest allegations.

Under the bid protest provisions of the Competition in Contracting Act of 1984,31 U.S.C. §§ 3551-3557, only an interested party
may protest a federal procurement. That is, a protester must be an actual or prospective bidder or offeror whose direct economic
interest would be affected by the award of a contract or the failure to award a contract. 4 C.F.R. § 21.0(a)(1). Determining
whether a party is interested involves consideration of a variety of factors, including the nature of the issues raised, the benefit
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or relief sought by the protester, and the party's status in relation to the procurement. DNC Parks & Resorts at Yosemite, Inc.,
B-410998, Apr. 14, 2015, 2015 CPD 9 127 at 12. Whether a protester is an interested party is determined by the nature of the
issues raised and the direct or indirect benefit of the relief sought. /d.

In a post-award context, we have generally found that a protester is an interested party to challenge an agency's evaluation
of proposals only where there is a reasonable possibility that the protester would be next in line for award if its protest were
sustained. CACI, Inc.-Fed., B-419499, Mar. 16, 2021, 2021 CPD 9§ 125 at 5; OnSite Sterilization, LLC, B-405395, Oct. 25,
2011,2011 CPD 9 228 at 4. In this regard, we have explained that where there are intervening offerors who would be in line for
the award even if the protester's challenge was sustained, the intervening offeror has a greater interest in the procurement than
the protester, and we generally consider the protester's interest to be too remote to qualify as an interested party. HCR Constr.,
Inc.; Southern Aire Contracting, Inc., B-418070.4, B-418070.5, May 8, 2020, 2020 CPD | 166 at 6-7 n.6; Automated Power
Sys., Inc.--Recon., B-246795.2, Feb. 20, 1992, 92-1 CPD 9 208 at 2.

As an initial matter, we note that DLA, consistent with the RFP's efficiency competition provision, did not evaluate the past
performance for any offerors beyond the lowest-priced proposal, which received an unknown confidence past performance
rating, and Asahi's second lowest-priced proposal, which received a substantial confidence past performance rating. See AR,
Tab 2, Simplified Acq. Award Documentation, at 4-5. In its legal memorandum responding to the protest, DLA argued that
at least two intervening proposals demonstrated relevant experience in each of the types of services required by the RFP, and
received favorable customer evaluations. See Legal Memorandum at 5. We note that we have previously declined to consider
an agency's arguments that a protester is not an interested party to challenge an intervening offer where the agency did not
contemporaneously evaluate the intervening offer. See Lawson Envt'l Servs. LLC, B-416892, B-416892.2, Jan. §, 2019, 2019
CPD 9 17 at 3 n.3. Notwithstanding that DLA did not contemporaneously evaluate the past performance of the intervening nine
proposals, we conclude that Gulf Civilization has failed to reasonably establish that it would be next in line for award if we
were to otherwise sustain its protest.

*7 In this regard, the United States Court of Appeals for the Federal Circuit's recent decision in HVF West, LLC v. United
States, 846 F. App'x 896 (Fed. Cir. 2021), emphasized a protester's obligation to affirmatively demonstrate its direct economic
interest in order to establish that it is an interested party. In that case, the procuring agency issued a solicitation for the purchase
and destruction of surplus government military property, including the requirement to demilitarize or mutilate the property. The
solicitation contemplated the award to the firm presenting the highest price per pound for the property, and that met certain non-
price criteria (e.g., technical ability to perform the work). /d. at 897. The procuring agency received four bids, including from
the awardee and the protester (who offered the lowest proposed-price). After ranking the four offers by price, the contracting
officer only evaluated the technical acceptability of the offeror that proposed the highest bid. /d. The protester challenged the
technical acceptability of the awardee, as well as raising collateral challenges to the agency's evaluation of the two intervening
offerors. /d. at 897-898.

The United States Court of Federal Claims sustained the protest, finding that the awardee failed to satisfy all of the non-price
criteria. /d. at 898. On appeal, the Federal Circuit reversed the Court of Federal Claims's decision, holding that the protester
did not demonstrate that it was an interested party where it failed to advance non-speculative allegations with respect to the
technical acceptability of the two intervening offerors. In this regard, the Federal Circuit emphasized that to succeed in showing
that it has a direct economic interest to be an interested party, a protester must make a sufficient showing that it had a “substantial
chance” of winning the contract. /d. at 898 (quoting Eskridge & Assocs. v. United States, 955 F.3d 1339, 1345 (Fed. Cir. 2020)).
The Federal Circuit explained that to demonstrate a substantial chance of winning the award, the protester had to sufficiently
challenge the eligibility of not only the awardee, but also the intervening offerors. HVF West, 846 F. App'x at 898 (citations
omitted). Notwithstanding that the procuring agency had not contemporaneously evaluated the technical acceptability of the
intervening offers, the Federal Circuit held that the protester failed to establish that it was an interested party to challenge the
agency's award decision where it failed to mount any credible challenges to the technical acceptability of the better price-ranked
offers in line and in front of the protester. /d. at 899.
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*8 Consistent with the Federal Circuit's HVF decision, we find that the protester has failed to establish that it had a substantial
chance of winning the contract where it failed to advance any credible protest grounds challenging the standing of the nine
intervening offerors. Specifically, the agency provided the protester with sufficient information upon which it could-- and should
have--challenged its relevant standing with respect to the intervening offerors. Specifically, DLA's agency report disclosed
the identities of the nine intervening offerors, as well as produced the complete past performance proposal volumes and past
performance questionnaires for at least two of the intervening offerors. AR, Tab 2, Simplified Acq. Award Documentation, at
4; Tabs 9 and 10, Past Performance Proposals & Past Performance Questionnaires. Gulf Civilization obtained the assistance
of outside counsel, who requested and was granted admission to a protective order permitting him access to the unredacted
record, including the above information. Further, the protester also indicated that it was otherwise aware of the identity (and
price ranking) of the offeror that proposed the third-lowest proposed price. See Protester's Comments at 20-21.

Thus, here, upon receipt of the agency report, the protester knew: (1) that its proposed price was the twelfth highest, (2) that the
RFP allowed DLA to limit its evaluation to those proposals offering the lowest proposed prices and substantial past performance;
(3) the identities of all the intervening offerors; and (4) the content of past performance volumes and past performance
questionnaires for at least two intervening firms that DLA's post hoc evaluation argued also demonstrated substantial past
performance.

Notwithstanding this information, the protester did not argue in its comments or a supplemental protest that none of the
intervening firms could have obtained a rating of substantial confidence. Nor did the protester demonstrate how a firm with
the twelfth highest price would have had a substantial chance for award if we sustained its protest challenging the evaluation
of only Asahi's proposal. Similar to the Federal Circuit's holding in HVF, our Bid Protest Regulations require that a protest
include a detailed statement of the legal and factual grounds of protest including either evidence or allegations sufficient, if
uncontradicted, to establish the likelihood that the protester will prevail in its claim of improper agency action. 4 C.F.R. §§
21.1(c)(4) and (f); CDO Techs., Inc., B-416989, Nov. 1, 2018, 2018 CPD q 370 at 5. Under the unique circumstances presented
here, we find that the protester has failed to demonstrate a sufficient showing that it is an interested party to pursue its challenge
of the award to Asahi, and, therefore, we dismiss the remaining protest allegations.

*9 The protest is denied.

Thomas H. Armstrong
General Counsel

! Gulf Civilization raises a number of collateral arguments. Although our decision does not address each of these
arguments, we have reviewed all of the protester's arguments and find that none provides a basis on which to sustain
the protest. For example, Gulf Civilization alleges that DLA improperly relaxed the RFP's anticipated March 2021
contractual start date when the contract as awarded commenced in April 2021. See Protest at 7. DLA responds that
the delay was primarily required due to additional time needed to complete the Joint Contingency Contracting System
(JCCS) process to allow the contractor to access the U.S. base. DLA asserts, however, that the delayed commencement
date did not change the scope of work, the evaluation scheme, or the length of time the contractor will be obligated
to perform. See Legal Memorandum at 4, 16. DLA asserts that the same delay would have similarly impacted Gulf
Civilization's ability to timely begin performance if it had been selected for award. /d. at 16.

Additionally, the agency notes that this is an IDIQ contract, and the government is not obligated to issue any orders
beyond the contract's minimum guarantee, so any delay in the commencement of the IDIQ ordering period could not
reasonably have prejudiced the protester. /d. We find no basis to sustain the protest on this basis. As we have explained,
even if a contract as awarded has a later start date (and thus a later potential end date), when the different start date
does not change the statement of work, the evaluation scheme, or the length of time for which the contractor would be
obligated, there is no requirement that new offers be obtained from offerors. Avar Consulting, Inc., B-417668.3, et al.,
June 10, 2020, 2020 CPD 9 191 at 7; Mark Dunning Indus., Inc., B-405417.2, Nov. 19, 2013, 2013 CPD 9 267 at 4.
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Absent any evidence that the delayed commencement of the IDIQ ordering period had any impact on the evaluation
or scope of work solicited by the agency, such a delay provides us with no basis to question the agency's underlying
evaluation and award.

Gulf Civilization also alleges that the RFP's efficiency competition provision is based on the application of FAR section
15.306(c)(2)'s principles for establishing a competitive range among “the greatest number that will permit an efficient
competition among the most highly rated proposals.” See Protester's Comments at 3. This argument fails for at least
two independent reasons. First, this procurement was not conducted using FAR part 15 procedures for negotiated
procurements. Rather, it was conducted on the basis of the streamlined acquisition procedures of FAR subpart 13.5.
Thus, FAR part 15 principles are inapplicable. In this regard, we note that Gulf Civilization raised--and we previously
rejected-- a nearly identical argument in an earlier, unrelated protest. See Gulf Civilization Gen. Trading & Contracting
Co., supra, at 8 n.10. Second, even assuming for the sake of argument that FAR part 15 principles did or should apply
by analogy, as explained above, the protester's post-award objections to the RFP's unambiguous reservation of DLA's
right not to evaluate proposals in a manner consistent with a FAR part 15 procurement are patently untimely. 4 C.F.R.

§ 21.2(a)(1).
B- 419754 (Comp.Gen.), B- 419754.2, 2021 CPD P 208, 2021 WL 2394669

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis

Background: Disappointed bidder filed post-award bid
protest challenging Defense Logistics Agency's (DLA) award
of contract for purchase and destruction of government
military property, and seeking permanent injunction to
prevent continued performance of contract until sales
contracting officer (SCO) obtained information concerning
other bidders and evaluated them according to terms
of solicitation. Following intervention by awardee, as
defendant-intervenor, parties cross-moved for judgment on
administrative record, and defendants moved to dismiss for
lack of subject matter jurisdiction and for lack of standing.
The Court of Federal Claims, Margaret M. Sweeney, Chief
Judge, 146 Fed.Cl. 314, granted plaintiff's motion and denied
defendants' motions. Defendants appealed.

[Holding:] The Court of Appeals, Clevenger, Circuit Judge,
held that plaintiff lacked standing because it was not an
“interested party” with direct economic interest in the
contract.

Reversed and remanded.

Procedural Posture(s): On Appeal; Motion to Dismiss for
Lack of Subject Matter Jurisdiction; Motion for Judgment
on Administrative Record; Motion to Dismiss for Lack of
Standing.
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Opinion
Clevenger, Circuit Judge.

*897 The United States (“Government”) and Lamb
Depollution, Inc. (“Lamb”) appeal the final judgment of
the United States Court of Federal Claims (“Claims Court™)
in this bid protest case holding that it had subject matter
jurisdiction to hear HVF West, LLC's (“HVF”) bid protest
claim and that HVF had standing to bring the claim,
and further granting HVF's motion for judgment on the
administrative record. HVFE West, LLC v. United States, 146
Fed. Cl. 314 (2019). For the reasons set forth below, we
reverse.

I

The contract in suit stems from a solicitation issued by the
Defense Logistics Agency Disposition Services (“agency”)
for the purchase and destruction of surplus Government
military property. Prior to taking title of the purchased
property, the contractor was required to demilitarize or
mutilate the property to prevent design information from
being released. The contractor would then own the scrap
residue resulting from the property's destruction.

The solicitation described itself as a “sales contract,” but
clearly called for the performance of demilitarization or
mutilation services for the agency by the winning bidder. The
solicitation requested that sealed bids include only the price
that the contractor would pay per pound for the property.
Although bidders were required to meet certain non-price
criteria (e.g., technical ability to perform the work), the
solicitation did not clearly indicate whether all bidders would
be evaluated together under the criteria or whether only the
highest bidder's non-price qualifications would be evaluated.
The agency's contracting officer (“CO”) received four bids in
total. Lamb had the highest bid and HVF had the lowest bid
with two other bidders in between. The CO only evaluated
the non-price criteria for Lamb, and awarded the contract
to Lamb after finding it met all the non-price criteria. HVF
unsuccessfully protested the award to Lamb, first at the
agency, and then at the Government Accountability Office
(“GAQO”), and finally filed a bid protest suit in the Claims
Court.

28 U.S.C. § 1491(b)(1) vests the Claims Court with
jurisdiction to hear bid protest claims by an interested party

in connection with a procurement contract. In order to have
standing to bring the bid protest, a losing bidder must show
that it had a substantial chance of winning the contract but for
the alleged error. HVF argued that the contract at issue called
for a procurement of services and thus satisfied § 1491(b)(1).
Although HVF was fourth in line on price, it asserted that it
had standing to protest the contract award based upon detailed
allegations in the complaint that Lamb had failed to satisfy
specific non-price criteria required under the “pre-award
survey,” and that the two other intervening bidders “failed
to meet the standards for a successful pre-award survey.”
J.A. 59. In its motion for judgment on the administrative
record, HVF further alleged that two intervening bidders were
ineligible to receive the contract either because they lacked
experience in demilitarization services or had never received
a federal contract with a money obligation as great as the
one for the contract at issue. By challenging the qualification
of the *898 price winner, Lamb, and questioning the two
intervening and better-priced bidders, HVF claimed that it had
a substantial chance of receiving the award. Thus, according
to HVEF, the Claims Court had subject-matter jurisdiction over
its complaint, it had standing to protest the contract award,
and it could show that the CO had erred in finding that Lamb
satisfied all the non-price criteria required for the award of the
contract. Lamb and the Government challenged the subject-
matter jurisdiction of the Claims Court on the ground that the
contract was in connection to a sale of property, rather than
procurement of property or services, and alleged that HVF
lacked standing to bring the claim. Lamb further alleged that
the CO had correctly determined that Lamb met all the non-
price criteria.

In its final judgment on the administrative record, the Claims
Court held that the solicitation's procurement of services
provided more than a de minimis value to the agency
sufficient to meet the jurisdictional statute, that HVF satisfied
the legal test for standing, and that HVF successfully showed
that the CO erred in finding Lamb satisfied all non-price
criteria in the solicitation. Accordingly, the Claims Court
ordered the agency to cancel the contract awarded to Lamb.

II

Lamb and the Government timely appeal from the final
decision of the Claims Court. We have jurisdiction under
28 U.S.C. § 1295(a)(3) and review questions of standing de
novo. Am. Fed'n of Gov't Emps. v. United States, 258 F.3d
1294, 1298 (Fed. Cir. 2001).
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Lamb and the Government argue that the solicitation does
not satisfy the jurisdictional requirements of § 1491(b)(1)
because it is for a contract for sale of property rather than
for a procurement of property or services, and any services
required in the solicitation are merely a condition to sale
that does not transform the underlying nature of the contract.
Lamb also challenges HVF's standing and asserts error in
the Claims Court's finding that Lamb failed to satisfy all the
non-price criteria. Because we hold that HVF lacks standing
to bring the protest, we reverse on that ground and do not
reach the other grounds for reversal argued by Lamb and the
Government.

I

Standing under § 1491(b)(1) “imposes more stringent
standing requirements than Article I1I” by requiring the losing
bidder to be an “interested party.” Weeks Marine, Inc. v.
United States, 575 F.3d 1352, 1359 (Fed. Cir. 2009). We have
held that an interested party is an actual or prospective bidder
whose “direct economic interest would be affected by the
award of the contract or by failure to award the contract.”
Am. Fed'n, 258 F.3d at 1302. To succeed in showing that it
had a direct economic interest, HVF had to make a sufficient
showing that it had a “substantial chance” of winning the
contract. Eskridge & Assocs. v. United States, 955 F.3d 1339,
1345 (Fed. Cir. 2020).

In order for HVF to show that it had a substantial chance of
winning the award for this solicitation, it had to sufficiently
challenge the eligibility of Lamb and both of the intervening
bidders. See, e.g., United States v. Int'l Bus. Machines Corp.,
892 F.2d 1006, 1010 (Fed. Cir. 1989); Eskridge, 955 F.3d at
1344 (protesting party lacked standing upon failure to “make
a credible challenge to the technical acceptability of four
lower [price] bids”). However, HVF only proffers allegations
based upon conjecture that are insufficient to show it had a
substantial chance of winning the award. See *899 Bannum,
Inc. v. United States, 404 F.3d 1346, 1358 (Fed. Cir. 2005)
(“There is nothing besides Bannum's conjecture to support
the contention that another review ... would provide it a
substantial chance of prevailing in the bid.”). In its complaint,
HVF alleged only that the intervening bidders “failed to meet
the standards for a successful pre-award survey.” J.A. 59. This
conclusory statement is insufficient to question the eligibility
of the intervening bidders.

In an attempt to support its allegation with extrinsic
evidence, HVF purported that the website of one intervening
bidder made no mention that the company performed
demilitarization work or would be capable of performing
such work. However, these speculative assertions do not
account for the fact that the solicitation stated that non-price
considerations, such as experience, could be demonstrated
through the facilities of a subcontractor and need not be
shown through a bidder's own facilities. HVF also alleged
that the individual representing the other intervening bidding
entity had never received a federal contract that was close to
the value of the contract at issue. But this does not indicate
on its own that the intervening bidding entity, rather than its
associated individual, would have been unable to fulfill the
contract.

Again, HVF's speculative conclusions fail to provide a
sufficient reason to question the eligibility of the intervening
bidders. See Orbital Maint. & Constr. Co. v. United States,
145 Fed. CI. 71, 76 (2019) (determining that plaintiff failed
to challenge the two other offerors’ eligibility because its
arguments were highly speculative and thus, it had no
standing); see also Esilux Corp., B-234689, 89-1 CPD 9§
538, (Comp. Gen. June 8, 1989) (protester had no standing
because it failed to provide support for bare allegations
that the second-lowest offeror was not responsible and its
offer unacceptable). Without more, HVF falls short of the
threshold to establish it had a substantial chance of winning
the award. Cf. Hyperion, Inc. v. United States, 115 Fed. CL
541, 550 (2014) (plaintiff had standing because it adequately
alleged that three lower-priced proposals were improperly
considered technically acceptable); Bluewater Mgmt. Grp.,
LLC v. United States, 150 Fed. Cl. 588, 608-09 (2020)
(plaintiff substantively alleged with detailed reference to
specific contract requirements that two lower-priced bidders
had non-compliant or deficient bids, which was sufficient to
establish that it had a substantial chance of winning).

The Claims Court's decision, entered on November 22, 2019,
did not have the benefit of our subsequent decision in
Eskridge. In that case, we made clear that even when an
agency assesses price-ranked bidders together for technical
compliance to select the bid most advantageous to the
Government, as HVF asserts the agency should have done
in this solicitation, the least favored price-ranked bidder has
standing only upon mounting a credible challenge to the
technical acceptability of the better price-ranked bidders in
line and in front of the protesting party. In this case, HVF
failed to mount such a challenge.
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HVF West, LLC v. United States, 846 Fed.Appx. 896 (2021)

v

For the foregoing reasons, we reverse the Claims Court's
judgment that HVF had standing to bring its bid protest suit.
This case is remanded to the Claims Court for dismissal of
HVF's complaint.

REVERSED AND REMANDED

COSTS

No costs.

All Citations
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441 G St. N.W.
Washington, DC 20548

May 10, 2018

Congressional Committees

Defense Contracting: Use by the Department of Defense of Indefinite-Delivery Contracts
from Fiscal Years 2015 through 2017

The National Defense Authorization Act for 2017 contained a provision for us to report on the
use by the Department of Defense (DOD) of indefinite-delivery contracts during fiscal years
2015 through 2017. Indefinite-delivery contracts are awarded to one or more contractors to
acquire products and/or services when the government does not know at the time of award the
exact times and/or exact quantities of future deliveries. The government then places orders
through the indefinite-delivery contract when it knows the timing and quantity of its needs. This
report identifies (1) policies and guidance DOD uses regarding indefinite-delivery contracts; (2)
characteristics of DOD indefinite-delivery contracts for fiscal years 2015 through 2017, including
the number of contracts, obligations on orders, and extent of competition; and (3) the extent to
which selected DOD indefinite-delivery contracts may have limited future opportunities for
competition.

In summary, DOD largely relies on subpart 16.5 of the Federal Acquisition Regulation (FAR)
and subpart 216.5 of the Defense Federal Acquisition Regulation Supplement regarding
indefinite-delivery contracts, with supporting guidance at the military department level. Roughly
40 percent of DOD contract obligations in fiscal years 2015 through 2017 were on indefinite-
delivery contracts. Of the DOD awards for the indefinite-delivery / indefinite-quantity (IDIQ)
contract type during this period, about three-quarters were made to a single contractor, rather
than multiple contractors." In general, for the IDIQ contracts we reviewed, DOD included
ordering provisions that contemplated competition among the contract holders for subsequent
orders.? However, nearly all of the contracts we reviewed contained provisions that, while not
explicitly limiting competition, may have the potential, under certain circumstances, to reduce
the number of contractors who are eligible to compete for the orders. Generally these provisions
were in service of some other goal, such as increasing federal contracting opportunities for
small businesses by setting aside certain task or delivery order competitions among these firms.
We are not making any recommendations in this report. The enclosure contains our detailed
analysis.

'with limited exceptions, the FAR requires contracting officers, to the maximum extent practicable, to give preference
to making multiple awards of IDIQ contracts. Under this approach, the government seeks to award multiple contracts
under a single solicitation for the same or similar supplies or services. However, the FAR also establishes that there
are times where contacting officers must not use the multiple award approach — including when it is not in the best
interest of the government.

2When multiple indefinite-delivery contracts have been awarded, the competition requirements of FAR part 6 do not
apply when placing orders; however, the government generally must provide each awardee a fair opportunity to be
considered for each order. FAR § 16.505 (b)(1) describes the competitive procedures to be used, as well as
exceptions to the fair opportunity process. For the purposes of this report, we refer to orders awarded using the fair
opportunity procedures to be “competitive” and those that were awarded using one of the exceptions as “non-
competitive.”
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To conduct this work, we collected DOD policies and guidance relevant to indefinite-delivery
contracts from DOD officials and reviewed them. To identify the characteristics of DOD
indefinite-delivery contracts for fiscal years 2015 to 2017, we collected and analyzed data on the
number of contracts and extent of competition on indefinite-delivery contracts and orders under
them in fiscal years 2015 through 2017 from the Federal Procurement Data System—Next
Generation (FPDS-NG). We also analyzed FPDS-NG data on obligations on task and delivery
orders under indefinite-delivery contracts for fiscal years 2015 through 2017.3 We assessed the
reliability of the data we used by electronically testing for missing data, outliers, and inconsistent
coding. We determined the data to be sufficiently reliable for the summary-level data provided in
this report. To identify the extent to which selected DOD contracts may have limited future
opportunities for competition, we selected a non-generalizable set of nine of the largest DOD
multiple-award IDIQ contracts for review (one each awarded by the Air Force, Army, and Navy
in fiscal years 2015, 2016, and 2017). We focused on IDIQ contracts for this analysis because
they represent more than three-quarters of all indefinite-delivery contracts at DOD. We excluded
IDIQ contracts awarded to a single contractor since the task orders under a single-award
contract can only be issued to one contractor. We analyzed the ordering procedures from the
selected contracts and assessed the extent to which these procedures may limit future
opportunities for competition. We also reviewed GAQO’s recent work on IDIQ contracts.* In April
2017, we found that from fiscal years 2011 through 2015, agencies obligated more than $130
billion annually on IDIQ contracts, with DOD accounting for more than two-thirds of those
obligations.

We conducted this performance audit from January 2018 through May 2018 in accordance with
generally accepted government auditing standards. Those standards require that we plan and
perform the audit to obtain sufficient, appropriate evidence to provide a reasonable basis for our
findings and conclusions based on our audit objectives. We believe that the evidence obtained
provides a reasonable basis for our findings and conclusions based on our audit objectives.

Agency Comments

We are not making any recommendations in this report. The Department of Defense had no
comments on a draft of this report.

3The indefinite-delivery contracts under which orders were placed were not necessarily awarded in fiscal years 2015
to 2017, but they had obligations on orders during those fiscal years. Our report also provides information on the
number of indefinite-delivery contracts DOD entered into in fiscal years 2015 to 2017 based on information in FPDS-
NG. However, the overall value of these contracts cannot be reliably obtained through FPDS-NG.

4GAO, Federal Contracts: Agencies Widely Used Indefinite Contracts to Provide Flexibility to Meet Mission Needs,
GAO-17-329 (Washington, D.C.: Apr. 13, 2017).
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We are sending copies of this report to the appropriate congressional committees; the Secretary
of Defense; and other interested parties. In addition, the report is available at no charge on the
GAO website at http://www.gao.gov.

If you or your staff have any questions concerning this report, please contact me at (202) 512-
4841 or by e-mail at woodsw@gao.gov. Contact points for our Office of Congressional Relations
and Public Affairs may be found on the last page of this report. GAO staff who made key
contributions to this report were Janet McKelvey (Assistant Director); Scott Purdy (Analyst-in-
Charge); Pete Anderson; Matthew T. Crosby; Lorraine Ettaro; Julia M. Kennon; Roxanna Sun;
and Alyssa Weir.

Vil T bl

William T. Woods
Director, Contracting and National Security Acquisitions

Enclosure
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Background

The federal government obligates
nearly $200 billion each year
through the use of indefinite-
delivery contracts, with DOD
representing more than half of
these dollars. Federal regulations
define three types of indefinite-
delivery contracts, each of which
involves the placement of orders
under the contract to meet
individual requirements:

o definite-quantity contracts,
which provide for the delivery
of a definite quantity of specific
products or services for a fixed
period;

e requirements contracts, under
which a contractor fulfills all
requirements of a designated
government activity for
products or services over a
specified period; and

¢ indefinite-quantity contracts,
which provide for an indefinite
quantity, within stated limits, of
products or services during a
fixed period.

Federal regulations establish a
general preference for making
multiple awards of IDIQ contracts.
When multiple awards of such
contracts are made, the
government generally must provide
each contractor a fair opportunity to
be considered for each subsequent
order. However, in certain
circumstances, agencies can, and
in some cases must, award
indefinite-delivery contracts to a
single contractor, in which case all
subsequent orders are placed
without additional opportunities for
competition.

View GAO-18-412R. For more information,
contact William T. Woods at (202) 512-4841 or
woodsw@gao.gov

Defense Contracting

Use by the Department of Defense of Indefinite-
Delivery Contracts from Fiscal Years 2015 through
2017

Findings ..

Policies and Guidance

Department of Defense (DOD) officials told us they primarily rely on
subpart 16.5 of the Federal Acquisition Regulation (FAR) when using
indefinite-delivery contracts. The FAR describes the three different
indefinite-delivery contract types and establishes rules for ordering,
including certain competitive procedures to be followed when placing
orders under multiple-award contracts.

Additionally, DOD officials noted that there are supplemental regulations
in the Defense Federal Acquisition Regulation Supplement (DFARS),
which, for example, identify procedures for contracting officers to follow
when they receive only one offer on task orders above a certain
threshold. DOD’s Procedures, Guidance, and Information established
guidance for certain follow-on task orders awarded without competition.

Military department officials also indicated they primarily relied on the
FAR and DFARS, and in some cases they identified limited supplemental
guidance at the military department level. For example, both the Navy
and Air Force provided additional guidance regarding approval authority
for single-award indefinite-delivery contracts. In general, the policies and
guidance we reviewed did not contain specific provisions on the
appropriate number of contractors that should receive multiple-award
indefinite-delivery contracts. However, the FAR provides factors to be
considered when determining the appropriate number of indefinite-
delivery / indefinite-quantity (IDIQ) contracts to be awarded.
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Characteristics of Indefinite-Delivery Contracts

Orders under indefinite-delivery contracts comprised roughly 40 percent
of DOD obligations in fiscal years 2015 through 2017 totaling more than
$100 billion each year (see figure 1).

Figure 1: DOD Obligations on Orders under Indefinite-Delivery Contracts in
Comparison with Total DOD Contract Obligations, Fiscal Years 2015 through 2017

Dollars (in billions)
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Source: GAO analysis of Federal Procurement Data System - Next Generation. | GAO-18-412R

Figure 1 reflects all obligations on orders under indefinite-delivery
contracts in each fiscal year, whether or not the contract itself was
entered into during that fiscal year. In terms of contracts entered into by
DOD during fiscal years 2015 through 2017, DOD mostly awarded single-
award indefinite-delivery contracts, and most of these contracts were
reported as having been competed (see table 1).

Table 1: Number of Indefinite-Delivery Contracts Entered into by the Department of
Defense, Fiscal Years 2015 through 2017

2015 2016 2017
Single-award indefinite-delivery contracts 5603 4985 6262
(competed)
Single-award indefinite-delivery contracts 1999 2074 2069
(not competed)
Multiple-award indefinite-delivery contracts 1984 1948 1423
(all competed)
Total indefinite-delivery contracts 9586 9007 9754

Source: GAO analysis of Federal Procurement Data System — Next Generation data. | GAO-18-412R
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While there are three types of indefinite-delivery contracts, DOD obligated
most of its dollars (more than 80 percent each year) on the IDIQ contract
type. IDIQ contracts are used when the exact quantities and timing for
future deliveries of products and/or services are not known at the time of
award.

Pursuant to statute, the FAR establishes a general preference for
multiple-award IDIQs but also states that there are times this approach
should not be used. From fiscal years 2015 through 2017, DOD obligated
about two-thirds of its IDIQ contract obligations on single-award IDIQ
contracts (see figure 2). This proportion is consistent with our past
findings on IDIQ contracts for fiscal years 2011 through 2015.

Figure 2: Department of Defense Single- and Multiple-Award Indefinite-Delivery /
Indefinite-Quantity Contract Order Obligations, Fiscal Years 2015 through 2017
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Source: GAO analysis of Federal Procurement Data System - Next Generation. | GAO-18-412R
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Multiple-award IDIQ contracts are awarded to more than one contractor,
and the contractors may then compete for subsequent orders issued
under the contract. There are situations, however, where an agency may
not compete a subsequent order based on certain exceptions (such as
urgency). These exceptions are outlined in the FAR. In fiscal years 2015
through 2017, roughly 90 percent of DOD obligations on orders under
multiple-award IDIQ contracts were competed (see figure 3).

Figure 3: Competition on Department of Defense Multiple-Award Indefinite-Delivery
I/ Indefinite-Quantity Order Obligations, Fiscal Years 2015 through 2017
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Provisions Potentially Affecting Future Competition

The nine DOD multiple-award IDIQ contracts we reviewed all contained
ordering provisions that contemplated competition among the contract
holders for future orders. At the same time, eight of the nine contracts
included provisions that, while not explicitly limiting competition, have the
potential, in certain circumstances, to reduce the number of contractors
who are eligible to compete for the orders. Based on our analysis, these
provisions were generally intended to provide best value to the
government or to serve other goals of government contracting, such as
increasing federal contracting opportunities for small businesses, where
appropriate. The provisions we identified, based on our review of the nine
contracts, include:

o Six of the nine contracts contained provisions establishing that task or
delivery order competitions would be set aside for small businesses
under certain circumstances, such as a requirement below a certain
dollar value or staffing threshold. Competition may still occur between
small businesses.

¢ Six of the nine contracts contained provisions permitting DOD to
eliminate a contractor from consideration for future orders—known as
off-ramping—for reasons such as poor performance or infrequent
responses on opportunities for task or delivery orders. While off-
ramping could reduce competition by reducing the number of
contractors eligible to compete for orders, these contracts generally
also included procedures for on-ramping of additional contractors. In
some instances, the use of on/off ramping may increase opportunities
for competition, for example, when a contractor that was not
responding to government requests for proposals is replaced by one
who does.

¢ One contract included a provision stating that the agency reserved the
right to issue the same order to all contract holders without holding a
competition. Read in context with other provisions of the contract,
however, this provision appeared to be part of a process that would
allow the agency to select the most capable equipment through a
down-select.
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Matter of: Aegis Defense Services, LLC, B- 412755 (2016)

KeyCite Yellow Flag - Negative Treatment
Distinguished by PROTEST OF: AETNA LIFE INSURANCE COMPANY AND AETNA HEALTH, INC., D.C.C.A.B., December 30, 2019

B- 412755 (Comp.Gen.), 2016 CPD P 98, 2016 WL 1237962

COMPTROLLER GENERAL
Matter of: Aegis Defense Services, LLC

DOCUMENT FOR PUBLIC RELEASE The decision issued on the date below was subject
to a GAO Protective Order. This redacted version has been approved for public release.
March 25, 2016

*1 J. Scott Hommer, 111, Esq., Keir X. Bancroft, Esq., Randall K. Miller, Esq., Nathaniel S. Canfield, Esq., and Michael T.
Francel, Esq., Venable LLP, for the protester.
Thomas G. Ward, Esq., C. Bryan Wilson, Esq., Lucas E. Beirne, Esq., and Shaun P. Mahaffy, Esq., Williams & Connolly,
LLP; William K. Walker, Esq., Walker Reausaw; James H. Lister, Esq., Zacharia Olson, Esq., and Adam W. Cook, Esq.,
Birch Horton Bittner & Cherot; and Daniel S. Ward, Esq., Ward & Ward, PLLC, for the intervenor, Chenega—Patriot Group,
LLC.
Kathleen D. Martin, Esq., Department of State, for the agency.

Elizabeth Witwer, Esq., and Jennifer Westfall-McGrail, Esq., Office of the General Counsel, GAO, participated in the
preparation of the decision.

DIGEST
Protest challenging award under a multiple award indefinite-delivery, indefinite-quantity contract is dismissed where the
protester is also an awardee and has not established that it is an interested party to protest.

DECISION

Aegis Defense Services, LLC (Aegis), of McLean, Virginia, protests the award of an indefinite-delivery, indefinite-quantity
(IDIQ) contract to Chenega—Patriot Group, LLC (CPG), of Chantilly, Virginia, under request for proposals (RFP) No.
SAQMMA-15-R—-0282, which was issued by the United States Department of State for protective security services to support
the agency's global protective and security mission. Aegis alleges that the agency unreasonably awarded the contract to CPG
after inadequately or incompletely investigating alleged violations of the Procurement Integrity Act (PIA) on the part of CPG.

We dismiss the protest.

The RFP, issued on May 15, 2015, contemplated the award of multiple IDIQ contracts, referred to as the Worldwide Protective
Services (WPS) 2 contracts. RFP §B.2. Both Aegis and CPG were among the seven offerors that received an award of a
WPS 2 IDIQ contract. Protest at 2; Contracting Officer's Statement, Feb. 24, 2016, at 4. In its protest, Aegis alleges that CPG
improperly used Aegis's confidential, proprietary and trade secret information to secure an award. Protest at 2-3. Specifically,
Aegis alleges that one of Aegis's former employees misappropriated Aegis's information and used that information to aid CPG
in the development of its proposal in response to the WPS 2 RFP. /d.

On June 26, Aegis notified the contracting officer of CPG's potential violation of the PIA and requested that the agency
investigate the matter and take necessary remedial action. Protest at 6; Contracting Officer's Statement at 5. The contracting
officer represents that he conducted an investigation into Aegis's allegations and concluded that “there is no basis [to] determine
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a PIA violation has occurred.” Contracting Officer's Statement at 6, 9. On February 18, 2016, Aegis filed the subject protest
challenging the sufficiency of the agency's investigation.

*2 On February 24, the agency requested dismissal of the protest, alleging that Aegis had failed to assert or demonstrate
that it was competitively harmed, as required to support a challenge to an award based upon an allegation of a PIA violation.
Agency Req. for Dismissal, Feb. 24, 2016. On February 25, our Office declined to dismiss the protest on the grounds asserted
by the agency, but asked the protester to address whether, as an awardee under a multiple-award IDIQ contract, it possesses the
requisite direct economic interest to pursue a protest against an award to another contractor.

Before Aegis could respond to our inquiry, however, CPG filed a request for dismissal based upon four independent grounds:
(1) Aegis, as an awardee, is not an interested party; (2) Aegis's complaints are the subject of ongoing litigation in a court of
competent jurisdiction; (3) Aegis's complaints have already been decided on the merits by a court of competent jurisdiction;
and (4) Aegis's protest is untimely. CPG Req. for Dismissal, Feb. 29, 2016.

On March 4, Aegis filed a consolidated response to our inquiry and to CPG's request for dismissal. CPG filed a reply on March

7, and Aegis and the agency filed replies on March 8. ! We have reviewed the parties' submissions and, for the reasons below,
we dismiss the protest.

DISCUSSION
Aegis Lacks Standing to Challenge the WPS 2 IDIQ Contract

Aegis lacks standing to bring a bid protest because, as an awardee, it is not an interested party and any harm alleged is conjectural
or hypothetical. Under the Competition in Contracting Act of 1984 (CICA), which governs the bid protest jurisdiction of our
Office, only an “interested party” may protest a federal procurement. 31 U.S.C. §3551(1); Banknote Corp. of Am., Inc. v. United
States, 365 F.3d 1345, 1351-52 (Fed. Cir. 2004); Nat'l Air Cargo Grp., Inc., B-411830.2, Mar. 9, 2016, 2016 CPD §__ at 4.
CICA defines an interested party as “an actual or prospective bidder or offeror whose direct economic interest would be affected

by the award of the contract or by failure to award the contract[.]” 231US.C. §3551(2)(A). Our Bid Protest Regulations employ
the same definition. 4 C.F.R. §21.0(a)(1). Accordingly, to meet the interested party standard under CICA and our Regulations, a
protester must (a) be an actual or prospective bidder or offeror, and (b) demonstrate that it possesses a direct economic interest
in the contract award. Aegis fails on both counts.

First, Aegis, as an awardee, by definition, is not an actual or prospective offeror. Although prior decisions of our Office have
relied primarily on an awardee's lack of direct economic interest to dismiss similar protests, see e.g., Nat'l Air Cargo Grp.,
Inc., supra; Recon Optical, Inc.; Lockheed—Martin Corp., Fairchild Sys., B-272239, B-272239.2, July 17, 1996, 96-2 CPD

921, a protester's status as an awardee precludes its interested party status irrespective of any alleged economic interest. 3 Thus,
contrary to Aegis's contentions that no blanket rule applies to bar an awardee from pursuing a bid protest, see Aegis Response,

Mar. 4, 2016, at 5 (citing Recon Optical, Inc., supra), * we find that the statutory definition of an interested party expressly

bars protests where the protester is the awardee of the challenged contract. 3 Accordingly, Aegis's status as an awardee is alone
sufficient to bar its claims.

*3 Second, Aegis fails to establish that it satisfies the second prong of the interested party standard, i.e., that it possesses a
direct economic interest in the contract award. When a solicitation contemplates multiple awards, to constitute a cognizable
protest, an offeror must credibly allege direct economic harm. Nat'l Air Cargo Grp., Inc., supra, at 4-5 (citing Recon Optical,

Inc., supra, at 3-4). 6 Here, Aegis alleges that it possesses a direct economic interest in that it will be forced to “compete
against Chenega—Patriot for task orders under the WPS 2 contract.” Protest at 1; Aegis Response at 3. Due to the nature of IDIQ
contracts, however, an awardee has no legally cognizable expectation of receiving future task orders. Thus, such economic
interest in the issuance of future task orders is too speculative.
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Matter of: Aegis Defense Services, LLC, B- 412755 (2016)

Here, under the RFP's terms, IDIQ contract holders are guaranteed a minimum quantity of orders valued at no less than
$10,000 and a fair opportunity to compete for future task orders issued under the IDIQ contract. RFP §§B.3, G.5 (citing Federal
Acquisition Regulation (FAR) §16.505(b)). In other words, under the instant RFP, the agency is not legally obligated beyond
the provision of the guaranteed minimum of $10,000 and a fair opportunity to be considered for future task orders. Nat'l Air
Cargo Grp., Inc., supra, at 4 (“IDIQ contract holders are guaranteed a minimum quantity of orders ... and a fair opportunity
to compete for future task orders[.]”). See also Automation Techs., Inc. v. United States, 73 Fed. CI. 617, 624 (2006) (under an
IDIQ contract, an agency is not legally obligated beyond the guaranteed minimum).

Aegis's protest does not allege that the inclusion of CPG will result in Aegis receiving a volume of orders valued less than its
guaranteed minimum. In any event, an agency's failure to comply with the contractual requirement to provide the guaranteed
minimum is a matter of contract administration, which our Office will not review. 4 C.F.R. §21.5(a). Moreover, to the extent
Aegis is alleging that by forcing it to compete with CPG for future task orders, it has been deprived of a fair opportunity to

be considered for those task orders, see Aegis Response at 6, 7 such a claim is premature for the reasons discussed in the
subsequent section.

In light of the fact that Aegis has been awarded a WPS 2 IDIQ contract, it cannot demonstrate a direct economic interest in the
contract award to CPG. Indeed, hypothetically, if Aegis's protest were found to be meritorious; and if the agency were to reopen
its investigation of the alleged PIA violations; and if CPG's award were terminated on the basis of such alleged violations,
Aegis would be unable to obtain an additional stake in the procurement. Rather, it would remain an awardee with the same
guaranteed minimum of $10,000 in task orders and a fair opportunity to compete for future task orders. For this reason, Aegis
is not an interested party. 7he METEC Grp., B-290073, B-290073.2, May 20, 2002, 2002 CPD 986 at 7 (‘A protester is not
an interested party to protest an award to another offeror where the protester would not be in line to receive that award were its
protest sustained.”); Recon Optical, Inc., supra, at 3—4 (“Since each protester here is a successful offeror under the RFP each
would be unable to obtain any additional stake in this procurement even if its protest of the other award were sustained.”).

*4 Aegis's Challenge to Future Task Orders Is Premature

As noted above, Aegis alleges that it possesses an interest in competing for future task orders on a level playing field. Aegis
Response at 6. We agree. However, to the extent Aegis contends that the award to CPG deprives it of such an interest or the
interest in a fair opportunity to be considered for future task orders, any such contention amounts to a peremptory challenge to
a future task order, which is premature at this time. See Automation Techs., Inc. v. United States, supra, at 622-23 (construing a
complaint regarding the possibility of not being afforded a fair opportunity for future task orders as a protest to the prospective
award of the task order itself). Any challenge to a future task order is not ripe for review until, at a minimum, the agency has
issued a solicitation for the task order. Aegis cannot allege that it has been deprived of an interest in competing on a level playing
field until an actual competition exists.

Moreover, apart from the issue of ripeness, other factors relevant to our review of a challenge to a future task order include,
among other things: whether the expected value of the task order exceeds $10 million, see 10 U.S.C. §2304c(e)(1)(B); whether
Aegis is an actual or prospective offeror in the task order competition; whether CPG intends to submit a proposal in response

to a task order solicitation; and whether the agency still maintains that CPG is eligible to compete for task orders. ¥ We will
not speculate as to such issues at this time. For these reasons, Aegis's challenge to a future, yet-to-be-determined task order
competition is premature.

Because we find that Aegis is not an interested party to challenge the WPS 2 IDIQ contract and because we find that any
challenge to future task orders is premature, we need not reach a decision with respect to the other grounds for dismissal raised

by CPG in its request for dismissal.

We dismiss the protest.
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Matter of: Aegis Defense Services, LLC, B- 412755 (2016)

Susan A. Poling

General Counsel

1

2

In its reply, the agency indicated that it concurred with CPG's request for dismissal. Agency Reply, Mar. 8, 2016, at 1.

Our decision here does not address the meaning of the term “interested party” as it pertains to protests of the conversion
of functions performed by Federal employees to private sector performance. See 31 U.S.C. §3551(1)(E), (2)(B); See
also 4 C.F.R. §21.0(a)(2).

Although our Office is not bound by decisions of the United States Court of Federal Claims, we note that the court has
developed an extensive body of precedent reaching a similar conclusion when construing the term “interested party.” See
e.g., Kellogg Brown & Root Servs. v. United States, 117 Fed. Cl. 764, 768 (2014) (citing “a lengthening line of mostly
persuasive precedents holding that contract awardees may not challenge agency decisions regarding their contracts by
bringing bid protests.”) (citations omitted); 7railboss Enters., Inc. v. United States, 111 Fed. CI. 338, 340 (2013) (“Where
the plaintiff is the awardee of the contract, however, it no longer has standing under [28 U.S.C. §1491(b)(1)] as an
interested party for the purpose of challenging the terms of the award.”); Outdoor Venture Corp. v. United States, 100
Fed. CI. 146, 152 (2011) (“Once a bidder has received a contract, it is no longer an actual or prospective bidder or
offeror with regard to the particular procurement. Instead, the bidder has become an awardee, who is not an interested
party for purposes of 28 U.S.C. §1491(b)(1) and therefore lacks standing to bring a bid protest to protect its award.”)
(citations omitted); ABF Freight Sys., Inc. v. United States, 55 Fed. Cl. 392, 397 (2003) (“Because plaintiffs ... received
contract awards under the solicitation complained of, they are not disappointed bidders and do not have standing to assert
this protest.”). Although these cases interpret the term “interested party” as it appears in the Administrative Dispute
Resolution Act of 1996 (ADRA), Pub. L. No. 104-320, codified at 28 U.S.C. §1491(b)(1), the United States Court of
Appeals for the Federal Circuit has held that, because that statute does not define the term, the Court will “construe[] the
term ‘interested party’ in accordance with the CICA definition[.]” Banknote Corp. of Am., Inc., supra, at 1351-52. The
Court also held that, after reviewing the legislative history of ADRA, “we conclude that Congress intended standing
under the ADRA to be limited to disappointed bidders.” Id. at 1351 (citing AFGE, AFL—CIO v. United States, 258 F.3d
1294, 1301-02 (Fed. Cir. 2001)).

In Recon Optical, Inc., we alluded to a situation in which an awardee of a multiple award contract might possess the
requisite economic interest if (a) the RFP permitted alternative proposals and (b) the awardee's alternate proposal was
passed over in favor of an award to another offeror. Recon Optical, Inc., supra, at 3. In this hypothetical situation,
however, the protester would pursue its challenge as a disappointed offeror advocating on behalf of its non-successful
alternate proposal, not as a contract awardee.

Our Office has permitted awardees to challenge corrective action that involves the termination or suspension of a contract
and the subsequent re-competition of the requirements of that contract. See e.g., American Warehouse Sys., Inc., B—
412543, Mar. 1, 2016, 2016 CPD §__. In these circumstances, however, an awardee satisfies the first prong of the
interested party standard because the challenged corrective action essentially returns the procurement to a pre-award
status, i.e., the awardee is now akin to a prospective offeror competing for the contract and is viewed as a former awardee.
See Sys. Application & Techs., Inc. v. United States, 691 F.3d 1374, 1381-82 (Fed. Cir. 2012). That is not the case here.
Aegis does not allege that the agency has terminated or suspended its contract, or that the agency has attempted to re-
compete the requirements of that contract.

Our decision in Nat'l Air Cargo Grp., Inc., does not stand for the proposition that an awardee under an IDIQ contract
meets the statutory definition of an interested party if that awardee can demonstrate direct economic interest. As noted
above, a protester must demonstrate that it meets both elements of the statutory definition of interested party.
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Matter of: Aegis Defense Services, LLC, B- 412755 (2016)

Aegis contends there is a “key fact that meaningfully distinguishes this matter” from other cases in which our Office
or the Court of Federal Claims considered an awardee's status as an interested party, namely that none of the other
cases involved the misappropriation of an awardee's trade secrets by another awardee under a multiple award IDIQ
contract. Aegis Response at 6. Aegis explains that, even if the other cases stand for the proposition that an awardee
under an IDIQ may not rely upon the potential diminution in the value or number of future task orders awarded to it
in order to demonstrate interested party status, the situation is “qualitatively different” where an awardee is forced to
complete against another awardee that misappropriated its trade secrets. Id. Thus, Aegis clarifies that it possesses “not
only the interest in preventing the diminution in value of its WPS 2 award, but more importantly [an] interest in not
having a competitor use the fruits of Aegis's labor against it.” Id. Aegis argues that it has been deprived of an interest
in competing on a “level playing field.” /d. Although Aegis does not frame its argument in such terms, we view Aegis
to be contending, essentially, that the fair opportunity to compete for future task orders is rendered a “fiction” where a
party is forced to compete against an awardee that misappropriated its trade secrets.

We also note that Aegis has filed a complaint in the Circuit Court for Fairfax County, Virginia, in which Aegis alleges,
among other things, that CPG misappropriated Aegis's trade secrets in connection with the WPS 2 procurement. See
Protest, Exh. 3, Aegis Complaint, No. FE-2015-09880, at 16—17. As part of its prayer for relief, Aegis seeks “a finding
that Chenega—Patriot is disqualified from participating in the WPS 2 solicitation and [is] enjoined from participating in
the WPS 2 solicitation.” /d. JE at 18. Both the court's factual findings and any relief granted could potentially affect
the agency's conclusions with respect to its PIA investigation, CPG's responsibility, and/or CPG's participation in the
WPS 2 procurement.

B- 412755 (Comp.Gen.), 2016 CPD P 98, 2016 WL 1237962
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Synopsis

Background: Contract awardee filed protest arguing
that decision by United States Transportation Command
(TRANSCOM) to award six contracts violated limitations on
awards in request for proposals (RFPs). United States moved
to dismiss. Awardee moved for temporary restraining order or
preliminary injunction.

Holdings: The Court of Federal Claims, Lettow, J., held that:

[1] awardee made non-frivolous allegations of statutory
or regulatory violation in connection with procurement, as
required for Court to have jurisdiction over protest;

[2] awardee was “interested party,” as required for claim
under Tucker Act; and

[3] awardee did not establish that it was likely to succeed

on merits of its protest, and thus Court could not issue
preliminary injunction or temporary restraining order.

Motions denied.

Procedural Posture(s): Motion to Dismiss; Motion for
Preliminary Injunction.

West Headnotes (21)

(1]

2]

[3]

Public Contracts é= Judicial Remedies and
Review

United States @= Judicial Remedies and
Review

Contract awardee = made  non-frivolous
allegations of statutory or regulatory violation
in connection with procurement, as required for
Court of Federal Claims to have jurisdiction over
protest, where awardee alleged that government
ignored limitations in request for proposals
regarding procedure for selecting second round
of awardees in multiple-award indefinite-
delivery-indefinite-quantity (IDIQ) contract,
which was contract by which government
promises to buy stated minimum and contractor
agrees to sell or provide stated maximum,
and that such action contravened Competition
in Contract Act. 10 U.S.C. § 2305(b)(1); 28
U.S.C.A. § 1491(b)(1); 41 U.S.C.A. § 111, 48

C.FR. § 15.305; RCFC, Rule 12(b)(1).

2 Cases that cite this headnote

United States &= Claims against United States
in general

A court deciding a jurisdictional motion to
dismiss must not reach the merits; only after
this initial inquiry is completed and the Court
of Federal Claims takes jurisdiction over the
case does it consider the facts specific to the
plaintiff's case to determine whether on the facts
the plaintiff's claim falls within the terms of the
statutes. RCFC, Rule 12(b)(1).

United States @& Dismissal

When assessing a motion to dismiss for lack of
subject matter jurisdiction, a court normally will
consider the facts alleged in the complaint to be
true and correct. RCFC, Rule 12(b)(1).
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National Air Cargo Group, Inc. v. United States, 126 Fed.Cl. 281 (2016)

[4]

[5]

[6]

Public Contracts é= Judicial Remedies and
Review

United States é&= Judicial Remedies and
Review

The grant of jurisdiction to the Court of Federal
Claims to render judgment on an action by an
interested party objecting to a solicitation by
a federal agency for bids or proposals for a
proposed contract or to a proposed award or
the award of a contract or any alleged violation
of statute or regulation in connection with a
procurement or a proposed procurement covers
not only pre-award and post-award bid protests
but any alleged violation of law in connection
with a procurement; as long as a statute has
a connection to a procurement proposal, an
alleged violation suffices to supply jurisdiction.
28 U.S.C.A. § 1491(b)(1).

5 Cases that cite this headnote

Public Contracts &= Judicial Remedies and
Review

United States &= Judicial Remedies and
Review

A bid protestor need only make a non-frivolous
allegation of a statutory or regulatory violation
in connection with a procurement or proposed
procurement for Court of Federal Claims to have
jurisdiction over a bid protest. 28 U.S.C.A. §
1491(b)(1).

6 Cases that cite this headnote

Public Contracts &= Decisions of Contracting
Officers on Contract Disputes

United States é= Decisions of Contracting
Officers on Contract Disputes

When the Contract Disputes Act (CDA) applies,
it is exclusive; nonetheless, circumstances can
arise where a claim under the CDA properly
might be coupled with a bid protest. 41 U.S.C.A.
§ 7102 et seq.

[7]

8]

91

Public Contracts é= Rights and Remedies of
Disappointed Bidders; Bid Protests

United States é= Rights and Remedies of
Disappointed Bidders; Bid Protests

In “deselection” cases, where multiple
contractors compete in phases for development
of a desired product, preparation of prototypes,
and then ultimately production, a decision by
the procuring agency to winnow or eliminate
candidates by ceasing further orders from one or
more of the competing awardees can prompt a

bid protest. 28 U.S.C.A. § 1491(b)(1).

Public Contracts @& Decisions of Contracting
Officers on Contract Disputes

United States &= Decisions of Contracting
Officers on Contract Disputes

Contract Disputes Act (CDA) claims allege
violations of contract rights, and, in contrast,
a bid protest claim does not allege violations
of contract law, but instead alleges violations
of procurement law; that distinction is critical
because CDA claims must arise, as a
jurisdictional prerequisite, from contractual
privity with the government. 28 U.S.C.A. §
1491(b)(1); 48 C.F.R. § 2.101.

2 Cases that cite this headnote

Public Contracts @ Rights and Remedies of
Disappointed Bidders; Bid Protests

Public Contracts @= Decisions of Contracting
Officers on Contract Disputes

United States &= Rights and Remedies of
Disappointed Bidders; Bid Protests

United States &= Decisions of Contracting
Officers on Contract Disputes

A plaintiff as a contract awardee will fail to make
a claim within the bid protest jurisdiction of the
Court of Federal Claims if the claim is one for
breach of its own contract; such a claim would
be a Contract Disputes Act (CDA) claim, not a
bid protest. 28 U.S.C.A. § 1491(b)(1).

7 Cases that cite this headnote
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National Air Cargo Group, Inc. v. United States, 126 Fed.Cl. 281 (2016)

[10]

[11]

[12]

[13]

Public Contracts é= Judicial Remedies and
Review

United States é&= Judicial Remedies and
Review

A party's status as a contract awardee does not, by
itself, deprive the Court of Federal Claims of bid
protest jurisdiction. 28 U.S.C.A. § 1491(b)(1);41

US.C.A. § 111; 48 C.ER. §§ 2.101, 15.504. [14]

4 Cases that cite this headnote

Public Contracts &= Parties; standing
United States &= Parties; standing

Contract awardee was “interested party,” as
required for claim under Tucker Act that decision
by United States Transportation Command
(TRANSCOM) to award six contracts violated
limitations on awards in request for proposals
(RFPs), since awardee did not seek contractual [15]
award but instead sought to remedy alleged

violation of procurement law that affected task

order pool, and awardee alleged that competition

for roughly $296 million of task orders available

to indefinite-delivery-indefinite-quantity (IDIQ)

pool would have affect to its detriment. 28

U.S.C.A. § 1491(b)(1); 31 U.S.C.A. § 3551(2).

3 Cases that cite this headnote

Public Contracts &= Parties; standing

United States &= Parties; standing [16]

Generally, to prove the existence of a direct
economic interest in a typical post-award bid
protest under the Tucker Act where the plaintiff
is a losing offeror whose bid was rejected and
who challenges the government's selection of
another offeror as the winner, a party must show
that it had a substantial chance of winning the
contract. 28 U.S.C.A. § 1491(b)(1); 31 U.S.C.A.

§ 3551(2). [17]

1 Cases that cite this headnote

Public Contracts &= Parties; standing

United States &= Parties; standing

A protest, by its nature, will dictate the necessary
factors for a “direct economic interest,” as
required for a claim under the Tucker Act, since
not all protestors seek the award of a contract. 28
U.S.C.A. § 1491(b)(1); 31 U.S.C.A. § 3551(2).

3 Cases that cite this headnote

Injunction &= Grounds in general; multiple
factors

The party seeking preliminary injunctive relief
must establish that (1) it is likely to succeed
on the merits; (2) it will suffer irreparable harm
if the injunction is not granted; (3) the balance
of hardships tips in its favor; and (4) that a
preliminary injunction will not be contrary to the
public interest. RCFC, Rule 65(a)(1), (b)(1).

Injunction @& Grounds in general; multiple
factors
Injunction @& Grounds in general; multiple
factors

No single factor for a preliminary injunction
or temporary restraining order is dispositive,
but a protestor must establish the first two
factors, likelihood of success on the merits and
irreparable harm, before a preliminary injunction
can be granted. RCFC, Rule 65(a)(1), (b)(1).

Public Contracts &= Scope of review

A court may set aside a procurement action if
(1) the procurement official's decision lacked a
rational basis, or (2) the procurement procedure
involved a violation of regulation or procedure.
5 US.C.A. § 706; 28 U.S.C.A. § 1491(b)(4);
RCFC, Rule 65(a)(1), (b)(1).

Public Contracts é= Evaluation process
United States &= Evaluation process

When making a procurement decision, a federal
agency must evaluate proposals and make
awards based on the criteria stated in the
solicitation.
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National Air Cargo Group, Inc. v. United States, 126 Fed.Cl. 281 (2016)

[18]

[19]

[20]

[21]

1 Cases that cite this headnote

Public Contracts é= Judicial Remedies and
Review

United States é= Judicial Remedies and
Review

On judicial review, interpretation of a federal
agency's bid solicitation is a question of law. 5
U.S.C.A. § 706; 28 U.S.C.A. § 1491(b)(4).

Public Contracts & In general; advertising
United States &= In general; advertising

If the provisions of a bid solicitation by a federal
agency are clear and unambiguous, they must
be given their plain and ordinary meaning. 5
U.S.C.A. § 706; 28 U.S.C.A. § 1491(b)(4).

Injunction &= Award of contract; bids and
bidders

Contract awardee did not establish that it
was likely to succeed on merits of its
protest, and thus Court of Federal Claims
could not issue preliminary injunction or
temporary restraining order on protest arguing
that decision by United States Transportation
Command (TRANSCOM) to award six contracts
violated limitations on awards in request for
proposals (RFPs); although solicitation was
ambiguous, ambiguity likely would be resolved
by examining provisions regarding acceptance of
offers, and government had reasonable argument
that reopening provisions of RFP were not
triggered, among other things. 5 U.S.C.A. § 706;
28 U.S.C.A. § 1491(b)(4); RCFC, Rule 65(a)(1),

(b)(D).

Contracts é= Lapse of offer

As a general rule, an offeror may define when his
or her offer can be accepted.

Attorneys and Law Firms

*284 Milton C. Johns, Fluet, Huber + Hoang, PLLC,
Woodbridge, Virginia, for plaintiff.

Aaron E. Woodward, Trial Attorney, Commercial Litigation
Branch, Civil Division, United States Department of Justice,
Washington, D.C., for defendant. With him on the briefs were
Benjamin C. Mizer, Principal Deputy Assistant Attorney
General, Civil Division, Robert E. Kirschman, Director,
and Douglas Mickle, Assistant Director, Civil Division,
United States Department of Justice, Washington, D.C. Of
counsel was Karen L. Tibbals and Peter B. Ries, Acquisition
Attorneys, United States Transportation Command, Scott Air
Force Base, Illinois, and Lieutenant Colonel Aaron G. Lake,
Deputy Chief, Commercial Litigation Field Support Center,
United States Air Force, Andrews Air Force Base, Maryland.

David S. Cohen, Cohen Mohr, LLP, Washington, D.C. for
defendant-intervenor. With him at the hearing was Daniel J.
Strouse, Cohen Mohr, LLP, Washington, D.C.

Bid protest; multiple awards of indefinite-delivery/
indefinite-quantity contracts; challenge by one of the
awardees to a later award of an additional contract;
statutory prerequisites for a bid protest; 28 U.S.C. §
1491(b)(1); standing; dispute over applicability of
the Competition in Contracting Act to the later award

OPINION AND ORDER
LETTOW, Judge.

The United States Transportation Command (“TRANSCOM”
or “government’’) awarded five indefinite-delivery/indefinite-
quantity contracts in June 2015 for multi-modal international
shipping of Department of Defense and other government-
approved cargo. Plaintiff National Air Cargo Group, Inc.
(“National”) was one of the awardees. The following month,
the government awarded a sixth contract to United Air
Lines, Inc. (“United”). National then submitted protests
regarding the sixth award to the Government Accountability
Office (“GAO”) and this court, resulting in TRANSCOM's
agreement to take corrective action to reevaluate past
performance for all TRANSCOM offerors. Subsequently,
TRANSCOM reaffirmed the awards made to each of the
six successful offerors. That action prompted this renewed
protest.
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At this juncture, National alleges that the government's
decision to award a contract to United violated terms of the
solicitation limiting awardees, as well as applicable statutes
and regulations, and was also irrational because United
lacks past performance history in multi-modal international
shipping. Compl. at 1. The government has filed a *285

motion to dismiss pursuant to Rule 12(b)(1) of the Rules of
the Court of Federal Claims (“RCFC”), arguing that National,
as an awardee, lacks standing to protest an award of a contract
to another offeror in this multiple-award indefinite-delivery/
indefinite-quantity procurement. Def.'s Mot. to Dismiss
(“Def.'s Mot.”), ECF No. 11. National has filed a cross-
motion for a preliminary injunction and an application for a
temporary restraining order pursuant to RCFC 65. Pl.'s Mot.

for Injunctive Relief (“Pl.'s Mot.”), ECF No. 12. ! United was
granted leave to defend the award. Order of Mar. 24, 2016,

ECF No. 10. A hearing was held on April 13, 2016. 2

National also filed a supplemental request
for a temporary restraining order, ECF No.
29, after TRANSCOM issued a Request for
Quotation pursuant to the indefinite-delivery/
indefinite-quantity contracts. The defendants have
filed responses in opposition to this supplemental

request. ECF Nos. 30, 31.

At the hearing, the court raised jurisdictional
precedents that had not been addressed by the
parties in their briefing of the competing motions.
Immediately thereafter, United filed a Motion for
Leave to File Responses to the Court's Inquiries,
ECF No. 21. The court granted that motion, Order
of Apr. 14,2016, ECF No. 22, and the parties each
submitted supplemental briefs on April 18, 2016,
ECF Nos. 26, 27, 28.

FACTS AND BACKGROUND *

This recitation is drawn from the complaint's
allegations, the attached
declarations submitted by the parties. The court has
found jurisdictional facts with respect to standing.
See Land v. Dollar, 330 U.S. 731,735 n. 4, 67 S.Ct.
1009, 91 L.Ed. 1209 (1947) (“[W]hen a question
of the [d]istrict court's jurisdiction is raised, ... the

solicitation, and

court may inquire by affidavits or otherwise, into
the facts as they exist.”), overruled by implication

on other grounds by Larson v. Domestic & Foreign
Commerce Corp., 337 U.S. 682, 69 S.Ct. 1457, 93
L.Ed. 1628 (1949); see also Cedars—Sinai Med.
Ctr. v. Watkins, 11 F.3d 1573, 1584 (Fed.Cir.1993);
Midwest Tube Fabricators, Inc. v. United States,
104 Fed.Cl. 568, 574 (2012).

A. TRANSCOM Requests Proposals for an
Indefinite—Quantity Contract for International
Shipping Services, Selects Five Contractors for

Award, and then Later Makes a Sixth Award

On February 12, 2015, the government issued a request

for proposals (“RFP”) for international multi-modal

transportation of government cargo. Compl. § 5. * The RFP
provided that “[t]his is an indefinite-quantity contract for the
supplies or services specified, and effective for the period
stated.” Compl. Ex. 1 (setting out a 90—page excerpt of the

RFP) (“RFP”) at 9, ECF No. 1-1 to 1-3. > An “indefinite-
quantity” contract, also known as an indefinite-delivery/
indefinite-quantity (“IDIQ”) contract, is a contract by which
the government promises to buy a stated minimum and
the contractor agrees to sell or provide a stated maximum.
48 C.F.R. (“Federal Acquisition Regulation” or “FAR”) §
16.504(a)(1); see also John Cibinic, Jr., et al., Formation of
Government Contracts 1386 (4th ed. 2011). Once an IDIQ
contract is awarded, the government issues task or delivery
orders to the IDIQ contract holder to fulfill its requirements.
In some instances, the government awards one IDIQ contract
to one contractor. But in many cases, the government awards
multiple IDIQ contracts under one solicitation, thereby
creating a pool of contractors who compete with each other
for task orders. See, e.g., FAR § 16.504(c)(1)(i) (requiring the
contracting officer to “give preference” to making multiple
awards); FAR § 16.505(b)(1)(i) (providing that each awardee
under a multiple-award contract must have an opportunity to
compete for any order exceeding $3,500).

Solicitation number HTC711-15-R—-R001.

All citations are to the page numbers of the 90—page
RFP excerpt, not the page numbers assigned to the
exhibit by CM/ECF.

The RFP in this instance established that the government
would award multiple IDIQ contracts to bidders offering
the “best value” to the government, based on four factors:
quality of business proposal, technical ability, price, and
past performance history. RFP at 8§7-88. With respect to
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past performance, the government would give each offeror
a “confidence assessment” of either substantial confidence,
satisfactory confidence, limited confidence, or no confidence.
RFP at 89. If an offeror had “no recent/relevant performance”
of record, then the offeror would receive an “unknown
confidence” rating, which *286 would be “treated neither
favorably nor unfavorably.” /d.

Using this evaluation scale, TRANSCOM advised that it
would “award approximately four (4) IDIQ contracts,” which
would give the government “flexibility of choice and service
coverage.” RFP at 87. The selection of these winners would
“initially establish the awardee pool.” RFP at 52. This pool
of awardees would then compete for task orders issued by
TRANSCOM. /d.

Pursuant to FAR § 16.504(a)(1), which requires a minimum
task order for each winner, the RFP provided that the
government would purchase a minimum of $2,500 of
international shipping services from each awardee. RFP at 4.
The solicitation set the maximum total dollar amount for all
task orders at $296,448,852.21. Id. In essence, each winner
thus would compete for up to $296 million in task orders.

The RFP set out a condition bearing on additional awards. In
certain circumstances, the RFP permitted the government to
“reopen” the competition to add additional contractors to the
pool:

1. Recompetition

1.1 The Government will initially establish the awardee
pool by competitively awarding multiple-award IDIQ
contracts. As future task order requirements within the
program ceiling totals materialize, over the life cycle of this
program, the Government will compete those requirements
amongst all existing IDIQ contract holders to determine
if the contract holders can adequately fulfill the needed
capability. The Government reserves the right to reopen
the competition under this solicitation if there is [a]
shortfall in meeting the requirements among the existing
IDIQ contract holders or if it is in the Government's best
interest to add new contractors to the original pool of
IDIQ contract holders. When/if the Government decides
to reopen the solicitation, an announcement will be posted
via FedBizOps allowing new ... offerors the opportunity
to compete in a full and open competition for an IDIQ
contract and task orders to meet the new requirements.
Any existing IDIQ contract holder will not re-compete
for an IDIQ contract. The competitions will use the same

evaluation methodology and documentation (updated to
reflect changes in regulatory provisions, requirements and
certifications) as the original competition.

RFP at 52. After adding new contractors to the IDIQ pool,
the government would continue soliciting task orders from
the expanded pool: “Once a new awardee(s) is selected, that
awardee(s) will be included in the awardee pool and will
compete for future task orders. Subsequent to a reopened
competition, initial and new IDIQ awardees can compete for
future task orders.” Id.

The RFP required offerors to submit proposals by March 16,
2015. RFP at 1. Submissions by this deadline would trigger
a 180—day “[pJeriod of acceptance of offers,” during which
time each offeror “agrees to hold the prices in its offer firm.”
RFP at 86. In response to the RFP, National submitted a bid.
Compl. §9. On June 11, 2015, the government awarded IDIQ

contracts to National and four other bidders. Compl. q 9. 6
On July 17, 2015, however, the government announced a
sixth award, this time to United. Compl. q 10. The five initial
awardees had no notice of a possible additional award, nor
did TRANSCOM reopen the competition under the RFP's
terms. Compl. 4 10. National alleges that this action by
TRANSCOM violated the Competition in Contracting Act,
codified as amended in part in scattered sections of Title 41
of the United States Code, especially 41 U.S.C. §§ 1708,
3701-08. See Compl. at 1. National also asserts that the award
was irrational because United has no experience in the type
of “multi-modal” shipping services required by the RFP. See
Compl. 9 51-57.

The defendants dispute whether National is an
“actual” bidder as a matter of law. E.g., Def.'s Mot.
at 4. But as a matter of fact, National submitted a
bid and won a contract. That a contractual award
was made pursuant to National's bid does not elide
or render ineffective National's action in submitting
a bid.

National and the government agree that United will be “a
significant source of competition at the task order level,” and
United does not oppose that characterization. Def.'s *287
Opp'n to PL's Mot. for a Prelim. Inj. (“Def.'s Opp'n™) at 9,
ECF No. 15; PL's Reply to Def.'s Opp' (“Pl.'s Reply”) at 3,
ECF No. 20; Def.—Interv.'s Support of Mot. to Dismiss and
Resp. to Mot. for Prelim. Inj. (“Def.—Interv.'s Resp.”), ECF

No. 13 (not disputing that assertion). 7
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The government's brief in opposition to plaintiff's
request for an injunction cites United's website to
support a proposed finding that “[t]he award to
United would allow the [g]Jovernment access to
a worldwide corporation that possesses over 700
mainline aircraft and conducts over 5,000 flights
every day to six continents.” Def.'s Opp'n at 9 n.2
(citing http://ir.united.com/company-information/
company-overview).

B. National Files a Series of Protests

Challenging the Government's Award to United

National filed a bid protest with GAO on July 27, 2015,
arguing that TRANSCOM's decision to award six contracts
violated the RFP's limitations on awards. Compl. Ex. 3
(“First GAO Protest”) at 4-5. National argued the five
initial awardees constituted the “original pool” under the
RFP, meaning that the government could not award any
further contracts unless and until it complied with the RFP's
reopening provisions. First GAO Protest at 5. Because the
government had not found a “shortfall” in meeting its
requirements within the existing five-contractor IDIQ pool,
National contended that the task order pool could not be
reopened. /d. at 4-5. National also argued that United lacked
past performance history in “multi-modal” transportation,
making the government's award decision irrational. /d. at
5. On September 24, 2015, GAO summarily dismissed the
protest, citing GAO policy: “we generally will not review a
protest that has the purpose or effect of reducing competition
to the benefit of the protestor.” Compl. Ex. 4 at 2 (National
Air Cargo Grp., Inc., B-411830 (Comp. Gen. Sept. 24,2015)
(“First GAO Decision”)). Accordingly, GAO would “not
consider the merits of the protester's allegations, which, in
essence, seek to limit the agency's discretion to increase the
pool of competition among the IDIQ contract holders.” First
GAO Decision at 2.

Not satisfied with this result, National filed a protest in
this court on October 13, 2015 alleging the same errors
that it asserted in its GAO protest. Compl., National Air
Cargo Grp., Inc. v. United States, No. 15-1191 (Fed.Cl.
Oct. 13, 2015). In response, the government decided to
take corrective action, informing the court that it would be

EEINT3

“re-evaluating all offerors' past performance,” “conducting
limited discussions (if needed) with the offerors concerning
their past performance,” and “making a new award decision.”

Def.'s Notice of Corrective Action and Mot. to Stay Briefing

at 1, National Air Cargo Grp., Inc. v. United States, No. 15—
1191 (Fed.Cl. Oct. 19, 2015). The government then filed a
motion to dismiss the complaint as moot, which National did
not oppose and which the court granted. Order of Dismissal,
National Air Cargo Grp., Inc. v. United States, No. 15-1191
(Fed.Cl. Nov. 30, 2015). On January 21, 2016, TRANSCOM
completed its corrective action and announced that it would
again make six awards, including awards to National and
United. Compl. Ex. 6.

National again protested this decision, filing with GAO on
January 27, 2016 and alleging the same errors as in its
prior protests. Compl. Ex. 7. Again, GAO dismissed the
protest. Compl. Ex. 8 (National Air Cargo Grp., Inc., B—
411830.2, 2016 WL 1055743 (Comp. Gen. Mar. 9, 2016)
(“Second GAO Decision”)). Unlike GAQ's first decision,
which dismissed the protest on the policy ground that GAO
would not hear protests to decrease competition, the second
GAO decision dismissed National's protest for failing to
satisfy the standing requirements of 4 C.F.R. § 21.0(a)
(1), which provides that “a protester must be an actual
or prospective bidder or offeror whose direct economic
interest would be affected by the award of a contract or
the failure to award a contract.” Second GAO Decision at
4. Without analyzing the specific text of this definitional
regulation, GAO summarily concluded that a “protester is not
an interested party where it would not be in line for contract
award were its protest to be sustained.” /d. Because GAO
found that National was “an existing contract awardee” of
an IDIQ contract, it *288 concluded National was “not an
interested party” and dismissed the case. /d.

Not deterred by GAO's second dismissal, National filed a
protest again in this court on March 21, 2016, making the
same allegations as in its prior complaint. On March 22,
2016, the court held an initial status conference and set an
expedited schedule by which the government would file a
motion to dismiss for lack of standing and simultaneously
National would request a temporary restraining order or
preliminary injunction. Order of Mar. 22, 2016, ECF No. 8.
At that time, the parties reported that the government would
begin issuing task orders to the IDIQ pool on April 1, 2016.
Scheduling Conf. Tr. 9:1-3 (Mar. 22, 2016), ECF No. 17
(“The [glovernment has lifted the stop work order, and has
advised the contractors that task orders will be competed ...
beginning April 1.”).
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JURISDICTION

A. Standard for Decision Under RCFC 12(b)(1)

[1] [2] The government's motion to dismiss under RCFC

12(b)(1) focuses on a contention that National lacks standing
to pursue its protest. A court deciding a jurisdictional motion
to dismiss must not reach the merits. Engage Learning, Inc.
v. Salazar, 660 F.3d 1346, 1355 (Fed.Cir.2011). “Only after
this initial inquiry is completed and the Court of Federal
Claims takes jurisdiction over the case does it consider the
facts specific to the plaintiff's case to determine ‘whether
on the facts [the plaintiff's] claim flalls] within the terms
of the statutes.” ” Greenlee Cnty. v. United States, 487 F.3d
871, 876 (Fed.Cir.2007) (quoting Fisher v. United States, 402
F.3d 1167, 1172 (Fed.Cir.2005)); see also Association of Data
Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 153,
90 S.Ct. 827, 25 L.Ed.2d 184 (1970) (rejecting a standing
test used by a lower court because that “test goes to the
merits. The question of standing is different.”); Amador Cnty.
v. Salazar, 640 F.3d 373, 378 (D.C.Cir.2011) (“[Flor the
purposes of standing, ‘we assume the merits’ in favor of the
plaintiff.” (quoting Parker v. District of Columbia, 478 F.3d
370, 377-78 (D.C.Cir.2007))); Distributed Solutions, Inc. v.
United States, 539 F.3d 1340, 1345 & n. 1 (Fed.Cir.2008) (“A
non-frivolous allegation of a statutory or regulatory violation
in connection with a procurement or proposed procurement is
sufficient to establish jurisdiction.”).

[3] When assessing a motion to dismiss under RCFC 12(b)
(1), the court will “normally consider the facts alleged in
the complaint to be true and correct.” Reynolds v. Army &
Air Force Exch. Serv., 846 F.2d 746, 747 (Fed.Cir.1988).
“A plaintiff bears the burden of establishing subject-matter
jurisdiction by a preponderance of the evidence.” M.
Maropakis Carpentry, Inc. v. United States, 609 F.3d 1323,
1327 (Fed.Cir.2010). If the court at any time determines that
it lacks jurisdiction, it must dismiss the case. RCFC 12(h)(3).

B. Statutory Prerequisites for Bid Protest
Jurisdiction Under Paragraph 1491(b)(1)

To exercise jurisdiction over a bid protest under the Tucker
Act, as amended by the Administrative Dispute Resolution
Act, Pub.L. No. 104-320, § 12, 110 Stat. 3870, 3874 (Oct.
19, 1996) (adding new 28 U.S.C. § 1491(b)(1)), the court

must make two determinations. First, it must address whether
the protestor is objecting to a solicitation, proposed award,
award, or violation of law “in connection with a procurement
*289 or a proposed procurement.” 28 U.S.C. § 1491(b)
(1). Second, the court must determine that the protestor has
standing as an “interested party.” Id. These questions must
be addressed in this order—first statutory jurisdiction, then
standing—because the considerations pertinent to standing
depend upon the nature of the protest. See infra, at 291-93.

1. Alleged violation of law “in connection with a
procurement.”’

[4] The court has “jurisdiction to render judgment on an
action by an interested party objecting to a solicitation by a
[flederal agency for bids or proposals for a proposed contract
or to a proposed award or the award of a contract or any
alleged violation of statute or regulation in connection with
a procurement or a proposed procurement.” 28 U.S.C. §
1491(b)(1). This grant of jurisdiction covers not only “pre-
and post-award bid protests” but any alleged violation of law
“in connection with” a procurement. RAMCOR Servs. Grp.,
Inc. v. United States, 185 F.3d 1286, 1288-89 (Fed.Cir.1999).
The latter provision is “very sweeping in scope. As long as a
statute has a connection to a procurement proposal, an alleged
violation suffices to supply jurisdiction.” /d. at 1289.

[5] Moreover, the term “procurement” is itself broad,
meaning “all stages of the process of acquiring property or
services, beginning with the process for determining a need
for property or services and ending with contract completion
and closeout.” 41 U.S.C. § 111 (defining “procurement”);
Distributed Solutions, 539 F.3d at 1345 (relying upon this
statutory definition of “procurement” to analyze protest
jurisdiction); see also Palladian Partners, Inc. v. United
States, 783 F.3d 1243, 1254 (Fed.Cir.2015) (same). Owing
to these definitions, courts construe Paragraph 1491(b)(1) as
conferring jurisdiction on this court in a wide variety of cases
connected to a procurement, even in cases where the protestor
does not seek the award of a contract. See, e.g., Distributed
Solutions, 539 F.3d at 1345-46 (taking jurisdiction over a
contractor's challenge to the government's internal decisions
about its needs and market research); RAMCOR, 185 F.3d at
1289 (upholding jurisdiction where a plaintiff sought to stop
an agency from overriding the automatic stay triggered by
a GAO protest); URS Fed. Servs., Inc. v. United States, 102
Fed.Cl. 664, 669-70 (2011) (same). To come within the latter
prong of Paragraph 1491(b)(1), a protestor need only make a
“non-frivolous allegation of a statutory or regulatory violation
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in connection with a procurement or proposed procurement.”
Distributed Solutions, 539 F.3d at 1345 n.1.

Applying these principles here, National alleges that the
government ignored limitations in the RFP regarding the
procedure for selecting a second round of awardees in this
multiple-award IDIQ procurement, Compl. 99 4445, and
that this action contravened the Competition in Contract
Act, Compl. at 1. These allegations are directed at a
“procurement,” because they allege illegality in the selection
of awardees. 41 U.S.C. § 111 (defining procurement as “all
stages of the process of acquiring property or services”).
Allegations that the government violated the solicitation also
implicate core procurement rules such as FAR § 15.305(a),
which requires the agency to “assess” bidders “solely on the
factors and subfactors specified in the solicitation.” See also
10 U.S.C. § 2305(b)(1) (same). National's complaint thus
makes non-frivolous allegations of a statutory or regulatory
violation in connection with a procurement.

[6] [7] Despite this, the defendants argue that National

cannot pursue a bid protest under Paragraph 1491(b)(1)
because in their view contract awardees are categorically
barred from filing bid protests. Hr'g Tr. 22:1-13, 35:13—
18 (Apr. 13, 2016), ECF No. 25; Def.'s Mot. at 4. To
support this argument, the defendants cite several cases
holding that claims by an existing contractor on its contract
are ‘“contract administration” claims, which are within the
exclusive remedial scheme of the Contract Disputes Act
(“CDA”), codified as amended at 41 U.S.C. §§ 7102-09.
Def.'s Mot. at 4 (citing Trailboss Enter., Inc. v. United States,
111 Fed.Cl. 338, 340 (2013); TigerSwan, Inc. v. United
States, 110 Fed.Cl. 336, 347-48 (2013); Outdoor Venture
Corp. v. United States, 100 Fed.Cl. 146, 152 (2011)). Well-
established precedents hold that when the CDA applies, it
is exclusive. Dalton v. Sherwood Van Lines, Inc., 50 F.3d
1014, 1017 (Fed.Cir.1995) (“When the [CDA] applies, it
provides the exclusive mechanism for dispute resolution.”).
Nonetheless, circumstances can arise where a claim under
the CDA might properly be coupled with a bid protest. See,
e.g., Montana Fish, Wildlife, & Parks Found., Inc. v. United
States, 91 Fed.Cl. 434 (2010) (addressing the government's
attempt to terminate a trustee in alleged breach of a trust
agreement, accompanied by a solicitation for bids for a
successor trustee). Additionally, in “deselection” cases, where
multiple contractors compete in phases for development
of a desired product, preparation of prototypes, and then
ultimately production, a decision by the procuring agency
to winnow or *290 eliminate candidates by ceasing further

orders from one or more of the competing awardees can
prompt a protest under Paragraph 1491(b)(1). See, e.g., OTI
Am., Inc. v. United States, 68 Fed.Cl. 108, 113—17 (2005).
These examples demonstrate that defendants' argument—that
contract awardees may not file bid protests—is not always
true, even though it might often be correct. In sum, defendants'
categorical argument reaches too broadly.

Indeed, the Federal Circuit has already rejected defendants'
contention that contract awardees are barred from filing bid
protests. In Systems Application & Techs., Inc. v. United
States, 691 F.3d 1374, 1381 (Fed.Cir.2012), the Army
awarded a contract to the plaintiff, SA-TECH, but then
announced it would revoke the award in contemplation of a
resolicitation after GAO unofficially opined that the Army's
award to SA-TECH was unlawful. /d. at 1379. SA-TECH
then filed suit in this court, contending that the Army's
corrective action violated FAR § 15.504 and was irrational.
Id. at 1380. On these facts, the government argued that SA—
TECH could not protest because it was an awardee. /d. at
1381-82. As an awardee, the government insisted that SA—
TECH had to proceed under the CDA. /d. The court of appeals
rejected this argument in jurisdictional terms as follows: “[i]n
this case, the Army had not yet implemented corrective action.
Moreover, SA-TECH was the contract awardee. Neither of
these facts are material to the question of jurisdiction.” /d. at

1381 (emphasis added). 8

Systems Application is expressly not limited to
corrective action cases, because the opinion says
the fact that “the Army had not yet implemented
corrective action” is not “material to the question
of jurisdiction.” If the Army /ad implemented the
corrective action, then the case would no longer
be a corrective-action case—it would instead be
a regular pre-award bid protest. Thus the court's
comment shows that the corrective-action context
is immaterial to its jurisdictional analysis in terms
of whether the plaintiff had alleged violations
of procurement law, as opposed to CDA claims.
Although one court has impliedly suggested that
Systems Application is limited to corrective-action
challenges, Trailboss, 111 Fed.Cl. at 341 n. 4, that
submonition misapprehends the scope of Systems
Application.

Instead, the court of appeals cited the statutory definition
of a “procurement” in 41 U.S.C. § 111 and asked whether
SA-TECH had made an objection to a procurement. Systems
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National Air Cargo Group, Inc. v. United States, 126 Fed.Cl. 281 (2016)

Application, 691 F.3d at 1381. It then found that the plaintiff
had alleged “violations of statutes and regulations governing
the procurement process” regarding contract award as a stand-
alone “basis for jurisdiction.” /d. (citing Systems Application
& Techs. v. United States, 100 Fed.Cl. 687, 719 (2011)
(concluding that plaintiff successfully proved its allegation
that the government violated FAR § 15.504, which governs
the award process, among other statutes and regulations)).
The plaintiff had also objected to a solicitation, which
objection provided a separate basis for jurisdiction. /d. The
court of appeals further noted that, although claims subject
to the CDA are exclusive to the CDA, it is not correct that
a contract awardee's claims are necessarily CDA claims.
Thus “SA-TECH's attempt to enjoin the government from
terminating its contract did not transform its otherwise proper
protest under the Tucker Act into a claim which could
only be adjudicated under the Contract Disputes Act and its
concomitant procedural requirements.” /d. at 1381.

[8] This commentary in Systems Application on the CDA
properly distinguishes between a CDA claim and a bid
protest claim. A CDA claim is an “assertion by one of the
contracting parties seeking, as a matter of right, the payment
of money in a sum certain, the adjustment or interpretation
of contract terms, or other relief arising under or relating to
the contract.” Todd Constr., L.P. v. United States, 656 F.3d
1306, 1311 (Fed.Cir.2011) (quoting FAR § 2.101) (emphasis
added). CDA claims thus allege violations of contract rights.
In contrast, a bid protest claim does not allege violations of
contract law, but instead alleges violations of procurement
law. See Ingersoll-Rand Co. v. United States, 780 F.2d 74,
77-78 (D.C.Cir.1985) (holding that a claim is a CDA claim,
and not a bid protest claim, when the “source of the right at
stake” is one that “sounds genuinely in contract™) (quoting
Megapulse, Inc. v. Lewis, 672 F.2d 959, 967 (D.C.Cir.1982)).
Compare *291 SRS Techs. v. United States, 843 F.Supp.
740, 742-43 (D.D.C.1994) (holding claim was a bid protest,
not a CDA claim, because plaintiff did not allege violations
of its contractual rights), and K—LAK Corp. v. United States,
93 Fed.Cl. 749, 753-54 (2010) (same), with Information Sys.
& Networks Corp. v. Department of Health & Human Servs.,
970 F.Supp. 1, 4 (D.D.C.1997) (holding claim was a CDA
claim, not a bid protest, because plaintiff alleged violations of
contractual rights). See also Griffy's Landscape Maint., LLC'v.
United States, 51 Fed.Cl. 667, 672 (2001) (“The government
reads 28 U.S.C. § 1491(b)(1) more absolutely than we would.
There may be circumstances where a successful bidder would
have a direct economic interest that is affected by the award
of the contract.”) (emphasis in original). That distinction is

critical because CDA claims must arise, as a jurisdictional
prerequisite, from contractual privity with the government.
United States v. Johnson Controls, Inc., 713 F.2d 1541, 1550—
51 (Fed.Cir.1983); Walsky Constr. Co., ASBCA No. 52772,
01-2 BCA 31557,2001 WL 902117 (Aug. 6, 2001) (when
plaintiff is both a subcontractor-not-in-privity and a prime
contractor-in-privity with the United States, only its claims
arising from contractual privity fall within CDA). In Systems
Application, the plaintiff challenged a violation of statute and
regulation regarding an award decision and solicitation, not a
breach of its own contractual rights. Thus its claim was not
a CDA claim.

The precedents cited by the government are not to the
contrary. In each of the cases cited by the government, the
court found the plaintiffs alleged a claim subject to the
CDA, meaning a claim arising from plaintiffs' own contract
rights. Trailboss, 111 Fed.Cl. at 340 (ruling where plaintiff
sought, in essence, a declaratory judgment that it had not
breached its contract by refusing to honor the prices it
quoted in its bid); TigerSwan, 110 Fed.Cl. at 348 (addressing
plaintiff's challenge to the termination of its contract for
convenience); Outdoor Venture, 100 Fed.Cl. at 152 (same);
see also Kellogg Brown & Root Servs., Inc. v. United States,
117 Fed.CIL. 764, 768 (2014) (characterizing these as cases
“holding that contract awardees may not challenge agency
decisions regarding their contracts by bringing bid protests.”)
(emphasis added).

[9] [10] In summary, a plaintiff as a contract awardee will
fail to make a claim within this court's bid protest jurisdiction
under Paragraph 1491(b)(1) if the claim is one for breach of its
own contract. Such a claim would be a CDA claim, not a bid
protest. Coast Prof’l, Inc. v. United States, 120 Fed.Cl. 727,
734-36 (2015), appeals docketed, Nos. 15-5077, 15-5101
(Fed.Cir.). Here, National alleges violations of procurement
law in selecting awardees, not violations of rights arising out
of its contract with TRANSCOM, so its claims cannot arise
under the CDA. Like the protestor in Systems Application, its
status as a contract awardee does not, by itself, deprive this
court of bid protest jurisdiction under Paragraph 1491(b)(1).

2. An “interested party” pursuant to Paragraph 1491(b)
(1).

[11] To pursue a bid protest in this court, the plaintiff must
also be an “interested party.” 28 U.S.C. § 1491(b)(1). The
defendants argue that National is not “interested” because it
already has an IDIQ contract, and because its injury is in the
form of increased competition in the task-order pool. Def.'s
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National Air Cargo Group, Inc. v. United States, 126 Fed.Cl. 281 (2016)

Mot. at 4-5; Def.—Interv.'s Resp. at 2-3. GAO, which likewise
permits protests only by an “interested party,” dismissed
National's case on this basis, stating that a “protester is
not an interested party where it would not be in line for
contract award were its protest to be sustained.” Second GAO
Decision, at 4.

[12] The Tucker Act does not define the term “interested
party,” but in 2001 the Federal Circuit held that it should
be defined by reference to the Competition in Contracting
Act, 31 U.S.C. § 3551(2), which states that an “interested
party” is “an actual or prospective bidder or offeror whose
direct economic interest would be affected by the award of
the contract or by failure to award the contract.” American
Fed. of Gov't Emps., AFL—-CIO v. United States, 258 F.3d
1294, 1302 (Fed.Cir.2001). The “direct economic interest”
element has since been frequently litigated. In a typical post-
award bid protest, the plaintiff is a losing offeror whose bid
*292 was rejected and who challenges the government's
selection of another offeror as the winner. E.g., Information
Tech. & Applications Corp. v. United States, 316 F.3d 1312,
1319 (Fed.Cir.2003). “Generally” in such cases, “to prove the
existence of a direct economic interest, a party must show
that it had a ‘substantial chance’ of winning the contract.”
Orion Tech., Inc. v. United States, 704 F.3d 1344, 1348
(Fed.Cir.2013).

[13] Nonetheless, in Weeks Marine, Inc. v. United States,
the Federal Circuit instructs that the “substantial chance”
test is not the only criterion for determining whether a
plaintiff has a direct economic interest. 575 F.3d 1352, 1361—
62 (Fed.Cir.2009). Rather, “[a] protest will, by its nature,
dictate the necessary factors for a ‘direct economic interest.” ”’
Systems Application, 691 F.3d at 1382 (citing Weeks Marine,
575 F.3d at 1361-62). This precept recognizes that not
all protestors seek the award of a contract. E.g., Navarro
Research & Eng'g, Inc. v. United States, 94 Fed.Cl. 224,
229 (2010) (applying Weeks Marine when a losing offeror
filed suit seeking a debriefing, rather than seeking award of
a contract).

Factually, Weeks Marine was a situation in which the Army
Corps of Engineers had for years solicited dredging services
using sealed bidding procedures. Weeks Marine, 575 F.3d
at 1355. The plaintiff, Weeks Marine, had previously won
dredging contracts under that procurement method. /d. at
1356. The government then decided to stop using sealed
bidding and instead proceed with negotiated bidding for IDIQ
contracts. /d. at 1355. Before any bids were submitted, Weeks

Marine filed suit, alleging that the government violated
statutes that, in its view, required sealed bidding under the
circumstances. /d. at 1356 (citing 10 U.S.C. § 2304(a)(2)
(A)). The government responded that Weeks Marine lacked
standing because (1) its injury was “borne equally by all
bidders,” (2) its “allegations simply amount to a critique of
IDIQ contracts in general,” and (3) Weeks Marine could not
prove it had a substantial chance of winning a contract. /d.
at 1360. It had no substantial chance, the government said,
because no bids had been submitted and so it was unknown
who had a chance of succeeding. /d.

The court of appeals rejected that argument by the
government. It began its analysis with the proposition that
the protestor must be an “actual or prospective bidder” who
“possess[es] the requisite direct economic interest.” /d. at
1359 (quoting Rex Serv. Corp. v. United States, 448 F.3d 1305,
1308 (Fed.Cir.2006)). Because the ‘“actual or prospective
bidder” prong was undisputed, the court focused only on
direct economic interest. On the facts, the court observed that
no bids had been filed. It thus held that the context of the
case presented “no factual foundation for a “but for’ prejudice
analysis” as contemplated by the “substantial chance” test,
making that test inapposite. /d. at 1361.

The court then reasoned that a one-size-fits-all “substantial
chance” test for economic interest would be inconsistent
with the broad language of Paragraph 1491(b)(1), “which
contemplates ‘an action by an interested party objecting
to a solicitation for bids or proposals ... or any alleged
violation of statute or regulation in connection with a
procurement.” ” Weeks Marine, 575 F.3d at 1362. Because of
the different context, the court held that a plaintiff in such
cases must instead demonstrate “a non-trivial competitive
injury which can be redressed by judicial relief.” /d. (quoting
WinStar Commc'ns, Inc. v. United States, 41 Fed.Cl. 748, 763
(1998)). This test “strikes the appropriate balance” between
the language of the statute and constitutional Article III
standing requirements. /d.; see also id. at 1359 (finding
Paragraph 1491(b)(1) imposes more “stringent” requirements
than Article IIT). The court of appeals then held that Weeks
Marine had alleged a non-trivial competitive injury on the
basis of the government's decision to stop using sealed
bids for regular contracts and instead use negotiated IDIQ
contracts: “Under the IDIQ task order solicitation, however,
Weeks would only be guaranteed a minimum of $2,500 and
[the government] could deny Weeks all task orders for the
next five years without any explanation or discussions, or any
ability for Weeks to seek bid protest review. This non-trivial
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National Air Cargo Group, Inc. v. United States, 126 Fed.Cl. 281 (2016)

*293 competitive injury is capable of being redressed by this
[clourt.” Id. at 1362.

After the decision in Weeks Marine, the Federal Circuit and
this court have declined to inexorably apply the “substantial
chance” test when analyzing economic interest. Rather,
the courts ask whether the context of a case presents a
“factual foundation” for a “substantial chance” analysis.
For example, the court of appeals in Systems Application
explicitly reaffirmed this principle, holding that “[a] protest
will, by its nature, dictate the necessary factors for a ‘direct
economic interest.” ” Systems Application, 691 F.3d at 1382
(citing Weeks Marine, 575 F.3d at 1361-62). The court found
that the case was factually akin to a pre-award protest and
consequently applied the “non-trivial competitive injury” test,
finding plaintiff would suffer such an injury if it was forced to
recompete for a contract it had already won. /d. at 1382-83.

This principle was further affirmed in Orion Technology, 704
F.3d at 1349. In that case, a plaintiff's bid was disqualified
prior to award because it failed to include proprietary cost
information, as required by the RFP. /d. at 1346-47. Citing
Weeks Marine, the Federal Circuit analyzed whether there
was a “sufficient factual predicate” for the substantial chance
test. /d. at 1348-49 (citing Weeks Marine, 575 F.3d at 1361).
“Given the circumstances,” which included the fact that
plaintiff had drafted a bid, the Federal Circuit found that
“there is an adequate factual predicate to ascertain under the
traditional ‘substantial chance’ standard whether Orion was
prejudiced by the [government's] decision to exclude its initial
proposal.” Id. at 1349.

The defendants Weeks
Application, and Orion Technology are distinguishable

argue that Marine, Systems
because they are, or are similar to, “pre-award” protests,
meaning that the protestors in these cases challenged
government action prior to the announcement of a winner.
Def.'s Suppl. Br. at 5, ECF No. 26; Def.—Interv.'s Suppl. Br. at
4, ECF No. 27. Although the facts of Weeks Marine were pre-
award, the holding is not so limited. The operative language
said “there is no factual foundation for a ‘but for’ prejudice
analysis.” Weeks Marine, 575 F.3d at 1361. Nor did Systems
Application limit its holding to pre-award cases. Instead, the
Systems Application court stated broadly that: “[a] protest
will, by its nature, dictate the necessary factors for a ‘direct
economic interest.” ” Systems Application, 691 F.3d at 1382.
It did not say that is true “only” in pre-award protests. /d. In
any event, Systems Application was not a typical “pre-award”
case, because the protestor was a contract awardee. Nor did

Orion Technology limit its holding to pre-award cases. There,
the court said that the substantial chance test “generally”
governed. Orion Technology, 704 F.3d at 1348. The court
then stated that “an exception”—not the exception—is “when
a prospective bidder challenges the terms of the solicitation
itself, prior to actually submitting a bid.” /d.

Moreover, decisions by this court have applied Weeks Marine
's economic interest test outside the pre-award context. For
example, in Navarro, the plaintiff bid for a contract but lost
to another bidder. 94 Fed.Cl. at 226. Although procurement
statutes allegedly required the agency to debrief the plaintiff,
the agency refused to provide a debriefing, so Navarro filed
suit. /d. at 227. In response, the government moved to dismiss
for lack of standing. /d. at 228. The court's opinion explained
that “Navarro is not challenging the procurement decision
itself but rather seeks to enforce a post-award procedural
remedy—an allegedly mandatory debriefing. In other words,
even if Navarro were to prevail here, it would not be awarded
the contract.” Id. at 229. Because Navarro could not be
awarded a contract, the government argued that Navarro had
“no direct economic interest.” /d. But the Navarro court
disagreed. That Navarro would not be awarded the contract if
it prevailed in its suit did not mean Navarro was disinterested.
Instead, the factual predicate made the “substantial chance”
test inapposite, leading Navarro to apply the Weeks Marine
test for standing. /d. at 229-30.

Many protestors do not ultimately seek the award of a
contract, but they wish instead to vindicate some other
economic interest within this court's jurisdiction. That is
true especially *294 for protests that are pre-award or “in
connection with a procurement.” For instance, in RAMCOR,
185 F.3d at 1288-89, the protestor could have at most won an
injunction requiring the agency to comply with the automatic
stay provided by the Competition in Contracting Act; it would
not be in line for contract award as a result of its suit.
Similarly, a contract awardee in a multiple-award IDIQ pool
has an economic interest in stopping the government from
stepping outside stated procurement terms in making further
awards. See Magnum Opus Techs., Inc. v. United States, 94
Fed.CL. 512, 530 (2010) (protesting the Air Force's non-
competitive exercise of options for only four of six holders
of IDIQ contracts and contending that the Air Force was
required to hold a new competition for the work at issue),
mot. to amend denied, 94 Fed.Cl. 553. In the same vein, a
contract awardee has an economic interest in protesting the
government's action to in-source work, rather than exercising
options on the awardee's contract. Elmendorf Support Servs.


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019570819&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&fi=co_pp_sp_506_1362&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1362
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019570819&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028474590&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028474590&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&fi=co_pp_sp_506_1382&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1382
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019570819&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&fi=co_pp_sp_506_1361&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1361
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028474590&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&fi=co_pp_sp_506_1382&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1382
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029644349&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&fi=co_pp_sp_506_1349&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1349
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029644349&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&fi=co_pp_sp_506_1349&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1349
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029644349&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&fi=co_pp_sp_506_1346&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1346
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019570819&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029644349&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&fi=co_pp_sp_506_1348&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1348
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019570819&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&fi=co_pp_sp_506_1361&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1361
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029644349&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&fi=co_pp_sp_506_1349&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1349
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019570819&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028474590&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028474590&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029644349&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019570819&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019570819&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&fi=co_pp_sp_506_1361&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1361
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028474590&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028474590&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028474590&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028474590&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&fi=co_pp_sp_506_1382&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1382
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028474590&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028474590&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029644349&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029644349&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&fi=co_pp_sp_506_1348&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1348
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029644349&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019570819&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022784739&pubNum=0000613&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022784739&pubNum=0000613&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&fi=co_pp_sp_613_226&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_613_226
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022784739&pubNum=0000613&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&fi=co_pp_sp_613_227&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_613_227
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022784739&pubNum=0000613&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&fi=co_pp_sp_613_228&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_613_228
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022784739&pubNum=0000613&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&fi=co_pp_sp_613_229&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_613_229
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022784739&pubNum=0000613&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022784739&pubNum=0000613&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022784739&pubNum=0000613&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019570819&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022784739&pubNum=0000613&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&fi=co_pp_sp_613_229&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_613_229
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999175306&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&fi=co_pp_sp_506_1288&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1288
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999175306&pubNum=0000506&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&fi=co_pp_sp_506_1288&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1288
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022244828&pubNum=0000613&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&fi=co_pp_sp_613_530&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_613_530
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022244828&pubNum=0000613&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&fi=co_pp_sp_613_530&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_613_530
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022526392&pubNum=0000613&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027963005&pubNum=0000613&originatingDoc=I5dd15d000d9c11e6a3c8ab9852eeabcd&refType=RP&fi=co_pp_sp_613_208&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_613_208

National Air Cargo Group, Inc. v. United States, 126 Fed.Cl. 281 (2016)

J.V.v. United States, 105 Fed.Cl. 203,208 (2012) (concluding
that a challenge to an in-sourcing action was “in connection
with a procurement”). And, as in Systems Application, an
awardee may have an economic interest in halting agency
corrective action. Wildflower Int'l, Ltd. v. United States, 105
Fed.Cl. 362, 383-85 (2012) (pre-award, or “in connection
with”).

The court is unpersuaded by the defendants' arguments based
upon Automation Techs., Inc. v. United States, 73 Fed.Cl.
617, 625 (2006), and ABF Freight System, Inc. v. United
States, 55 Fed.ClL. 392, 397 (2003). The defendants assert
that Automation shows that an IDIQ contract holder cannot
challenge an award to another IDIQ contract holder under the
same solicitation. Def.'s Mot. at 5; Def.—Interv.'s Resp. at 4. In
that case, the solicitation stated that the government sought to
award one single-award IDIQ contract for computer services.
Automation, 73 Fed.Cl. at 621 (finding that the contracting
officer contemplated a single contract). The contract gave the
holder a right to receive a minimum task order of $2,500
and maximum task orders worth millions of dollars. /d. at
623. The government awarded a single IDIQ contract to the
protestor. A losing offeror then protested to GAO, which
prompted the agency to take corrective action in which it
elected to make a second IDIQ award, this time to the losing
offeror. /d. The original winner then filed a protest in this
court. The protestor in Automation did not argue that the
government had illegally added a contractor to a multiple-
award task order pool; the protestor instead argued that
the government's corrective action had, in effect, revoked
its award and made a new award to the losing offeror.
Id. at 619. On these facts, the court in Automation first
appeared to address the merits, stating that there was no
“statutory or regulatory prohibition from making multiple ID/
1Q contracts.” /d. at 623. Next, the court held that the plaintiff
lacked standing because even if it won, it was not guaranteed
task orders beyond the $2,500 minimum obligation in its
contract. /d. at 624.

The decision in Automation is unavailing for three reasons.
First, that case was decided in 2006, prior to the Federal
Circuit's decision in Weeks Marine. The court in Automation
believed it had to apply the “substantial chance” test.
Automation, 73 Fed.Cl. at 621. Now, however, Federal Circuit
precedent shows that the “substantial chance” test does not
apply to every bid protest. Weeks Marine, 575 F.3d at 1361.
Second, the plaintiff in Automation did not allege an illegal
increase in the task order pool, but instead asserted that the
government's decision to award a contract to its opponent

had the effect of revoking the original award to the protestor.
Automation, 73 Fed.Cl. at 619 (“[Protestor] responds that
the agency's award of a contract to [the other contractor]
effectively eliminates any chance of [its] receiving further

delivery orders under its contract.”). ? Here, National alleges
the government illegally increased the size of the IDIQ pool
without applying the recompetition *295 provisions of the
RFP, causing competitive harm. Third, Automation may not
be a jurisdictional decision, because it appears to decide the
merits of the case by concluding that the statutes did not bar
the government's action, id. at 623, rather than focusing first
on jurisdiction and standing, see Engage Learning, 660 F.3d
at 1355.

Notably, the contracts in Automation did not
include a clause providing procedures for
competing task orders. See Digital Techs., Inc.
v. United States, 89 Fed.Cl. 711, 714 (2009)
(recounting facts of Automation in a subsequent
breach-of-contract action by one of the parties to a
contract).

For similar reasons, the court is not convinced by the
government's citation to ABF Freight, 55 Fed.Cl. at 397. In
that case, decided in 2003, essentially all of the bidders on a
contract—awardees and losers—challenged the government's
changes to the language of the solicitation, which changes
occurred prior to the announcement of awards. /d. There, the
defendant did not raise the issue of the awardees' standing
to protest, yet the court sua sponte found that the awardees
lacked standing to challenge the language of the solicitation
post-award. /d. Although the court in ABF Freight stated its
conclusion in terms of standing, its reasoning is more akin
to the waiver analysis in Blue & Gold Fleet, L.P. v. United
States, 492 F.3d 1308, 1315-16 (Fed.Cir.2007), which held
four years later that a plaintiff must object to patent errors in a
solicitation prior to the close of the bidding process. See, e.g.,
Pacific Helicopter Tours, Inc. v. United States, No. 06—613,
2007 WL 5171114, at *13 (Fed.Cl. Jan. 12,2007) (citing ABF
Freight as a case analogous to Blue & Gold Fleet ). When
ABF Freight was decided in 2003, the Federal Circuit had not
yet addressed this waiver issue, and the ABF Freight court's
primary concern appears to have been addressing plaintiff's
tardy objections to the revised language of the solicitation,
which the court styled as a matter of standing. Thus ABF
Freight is not instructive.

In summary, this court will follow the precepts applied in
Weeks Marine and Systems Application. Like Weeks Marine,
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National Air Cargo Group, Inc. v. United States, 126 Fed.Cl. 281 (2016)

the facts of National's case provide no “factual foundation”
for a “substantial chance” analysis, because National does
not seek a contractual award but instead seeks to remedy an
alleged violation of procurement law that has affected the task
order pool. See Navarro, 94 Fed.Cl. at 230. Accordingly, the
court will analyze National's complaint to determine whether
it demonstrates a “non-trivial competitive injury which can be
redressed by judicial relief.” Weeks Marine, 575 F.3d at 1362.

Turning to the factual context of this case, National is an
“actual” bidder because, as a matter of fact, it bid on this IDIQ
solicitation. As discussed supra, National's status as a contract
awardee does not by itself deprive this court of bid protest
jurisdiction. See Systems Application, 691 F.3d at 1381-82
(concluding that a proper protest was not subject to CDA).

National also has a direct economic interest, because it
has shown a “non-trivial competitive injury which can be
redressed by judicial relief.” Weeks Marine, 575 F.3d at
1362. National alleges that the RFP imposed conditions on
reopening the competition and that TRANSCOM violated
these RFP provisions. Because the court is considering a
motion under RCFC 12(b)(1), it must initially decide only
the jurisdictional issue, not the merits. See Engage Learning,
660 F.3d at 1355. If plaintiff is correct, the competition
for roughly $296 million of task orders available to the
IDIQ pool will be affected to National's detriment. Plaintiff's
complaint avers that it seeks more than just $2,500; it
seeks to compete for roughly $296 million in task orders.
Compl. 99 32-33. And because of the government's allegedly
illegal conduct in adding further awardees, that competition
will be “significant[ly]” increased, as the parties agree. See
Def.'s Opp'n at 9 (United will be “a significant source of
competition at the task order level”); Compl. 99 32-33. That
is a non-trivial competitive injury, prejudicial to National.
See, e.g., Canadian Lumber Trade Alliance v. United
States, 517 F.3d 1319, 1332-33 (Fed.Cir.2008) (holding
increased competition is an injury-in-fact under Article III,
and discussing the doctrine of “competitor standing” in
the international trade context); BayFirst Solutions, LLC
v. United States, 104 Fed.Cl. 493, 501 (2012) (loss of
competitive advantage is non-trivial competitive injury under
Weeks Marine ); URS Fed. Servs., 102 Fed.Cl. at 669 (same).

Despite this, the government has argued, and GAO agrees,
that a multiple-award IDIQ *296 contract holder has no
interest in the size of the IDIQ task order pool because
that holder has only a right to some nominal minimum
amount (in this case, $2,500) of task orders. Def.'s Mot. at 4;

Second GAO Decision at 4. That view is not realistic because
potential contractors bid on IDIQ contracts to compete for
task orders, which can amount to much more than the
minimum. See, e.g., Serco Inc. v. United States, 81 Fed.Cl.
463, 466 (2008) (considering an IDIQ solicitation for up to
$50 billion in task orders over five years, with a minimum
guarantee of $2,500 for each awardee). The $2,500 task
order minimum is only a “peppercorn”—a nominal amount
to satisfy the contract law doctrine of consideration. See,
e.g., Coyle's Pest Control, Inc. v. Cuomo, 154 F.3d 1302,
1304 (Fed.Cir.1998) (“The contract at issue in this appeal ...
does not contain the necessary elements of an enforceable
indefinite quantity contract, nor an enforceable requirements
contract. The enforcement of such a contract would fail for
lack of consideration in the absence of a clause stating a
minimum quantity.”) (quoting and affirming a decision by a
board of contract appeals). The minimum satisfies the law
of consideration, but it does not mean that IDIQ contractors
lack a “direct economic interest” in the competition for

task orders. '* In sum, National has “a definite economic
stake in the solicitation being carried out in accordance with
applicable laws and regulations.” Weeks Marine, 575 F.3d at
1362.

10 Subsection 2304c(e) of Title 10 prohibits protests

“in connection with the issuance” of a “task or
delivery order” for agencies subject to Title 10,
except for orders valued in excess of $10 million,
as to which GAO has exclusive jurisdiction. This
statute is not relevant, because National's protest is
not in connection with a task order.

That National is an “interested party” within the meaning
of Paragraph 1491(b)(1) is supported by the case of Glenn
Defense Marine (ASIA) PTE, Ltd. v. United States, in which a
protestor that won an IDIQ contract had standing to challenge
the government's award of another IDIQ contract under the
same solicitation to different offeror. 97 Fed.Cl. 311, 317
n. 3 (2011), appeal on other grounds dismissed as moot
after government settled with plaintiff, 469 Fed.Appx. 865
(2012). Glenn Defense devoted only a footnote to standing as
an interested party, yet its factual similarity makes the case
instructive here. In Glenn Defense, the government originally
intended to procure one IDIQ contract for four ports in
the Philippines, but then awarded two IDIQ contracts, each
covering two ports. /d. at 311-17. Glenn Defense received
one of these IDIQ contracts, yet it protested the second award
arguing that the solicitation required one IDIQ contract award
covering all four ports. The court concluded Glenn Defense
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National Air Cargo Group, Inc. v. United States, 126 Fed.Cl. 281 (2016)

had standing. /d. at 317 n. 3. One might argue that Glenn
Defense is like a traditional post-award protest by a losing
offeror, because the protestor's one IDIQ contract covered
only two of the four ports and the protestor filed suit seeking
to have the other two ports included in its one IDIQ contract.
Id. at 323 (noting that defendant said during litigation that
it “did not intend more than one contractor to compete for
task orders under any given IDIQ contract”). And, in Glenn
Defense the court concluded without analysis that the “central
nature of the allegation of error” was sufficient to meet the
“preliminary ‘standing’ threshold.” /d. at 317 n. 3. The facts
of the case, nonetheless, suggested that Navy ships in the
Philippines could dock at any of the four ports, meaning
that for practical purposes this was a multiple-award IDIQ
contract in which the parties would compete for ship traffic.
Id. at 314 (noting that ports had to have the capacity to
husband up to eight ships at a given time). The court's decision
even noted that, based on extrinsic evidence, the government
may have considered that procurement to be a multiple-
award IDIQ procurement in which Glenn Defense would
actually compete for task orders. See id. at 322 (noting that the
government responded to bidder's questions by reserving the
right to make multiple awards pursuant to FAR § 16.504(c)
(1), and only during litigation did it disclaim any intent that
more than one contractor might compete for task orders).
Under either view, the case is instructive because the protestor
had won an IDIQ contract, yet it had standing to challenge an
award under the same solicitation to another IDIQ awardee,
on the theory *297 that the solicitation limited the number

of possible IDIQ awardees. 1

1 Notably, on appeal the government conceded

and gave Glenn Defense one IDIQ contract for
all of the ports. Glenn Def. Marine (ASIA)
PTE, Ltd. v. United States, 469 Fed.Appx. 865,
866 (Fed.Cir.2012). Thus its protest was moot.
Nonetheless, Glenn Defense did not drop its
appeal, arguing its case was not moot because the
government's illegal excess award was capable of
repetition, yet evading review. The Federal Circuit
rejected that argument, concluding the claims were
moot and would not evade review in the future:
“[e]ven if the Navy is likely to continue to use
solicitations for multiple-lot contracts ... and Glenn
Defense is likely to continue to bid on them, we
do not see why the refusal to award a single
[IDIQ] contract rather than a split award [IDIQ]
contract is the sort of action that is likely forever
to ‘evade review.” ” Id. at 867 (quoting Lewis v.

Cont'l Bank Corp., 494 U.S. 472, 481, 110 S.Ct.
1249, 108 L.Ed.2d 400 (1990) for the law of Article
III mootness). The Federal Circuit's comment,
which considers Article III standing elements
similar to those pertinent to Paragraph 1491(b)
(1), implicitly approves of a protestor having
standing to challenge the government's decision to
award more IDIQ contracts than contemplated by
a solicitation.

In short, National has alleged violations of procurement law
and regulations that bring its protest within the ambit of
Paragraph 1491(b)(1), and its allegations of harm suffice to
establish its standing to sue.

NATIONAL'S MOTION FOR
PRELIMINARY EQUITABLE RELIEF

A. Standard for Decision under RCFC 65

[14] [15] This court “may issue” a preliminary injunction
or temporary restraining order on motion or application of a
party. RCFC 65(a)(1), (b)(1). The party seeking preliminary
injunctive relief must establish that (1) it is likely to succeed
on the merits; (2) it will suffer irreparable harm if the
injunction is not granted; (3) the balance of hardships tips
in its favor; and (4) that a preliminary injunction will not be
contrary to the public interest. FMC Corp. v. United States, 3
F.3d 424, 427 (Fed.Cir.1993). No single factor is dispositive,
but “a protestor must establish the first two factors, likelihood
of success on the merits and irreparable harm, before a
preliminary injunction can be granted.” Lockheed Martin
Corp. v. United States, 124 Fed.Cl. 709, 721 (2016) (citing
Per Aarsleff A/S v. United States, 123 Fed.Cl. 147, 156-57
(2015) (in turn citing Altana Pharma AG v. Teva Pharm. USA,
Inc., 566 F.3d 999, 1005 (Fed.Cir.2009))).

B. Whether National Is Likely to Succeed on the Merits

[16] [17]1 [18]  [19] This
procurement decisions “pursuant to the standards set forth in
section 706 of title 5 [the Administrative Procedure Act].”
28 U.S.C. § 1491(b)(4). The cited section “provides, in
relevant part, that a ‘reviewing court shall ... hold unlawful

court reviews

and set aside agency action, findings, and conclusions found
to be ...
otherwise not in accordance with law.” ” (Centech Grp.,

arbitrary, capricious, an abuse of discretion, or

agency
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Inc. v. United States, 554 F.3d 1029, 1037 (Fed.Cir.2009)
(quoting 5 U.S.C. § 706)). Accordingly, the court may set
aside a procurement action under Paragraph 1491(b)(4) if
“(1) the procurement official's decision lacked a rational
basis; or (2) the procurement procedure involved a violation
of regulation or procedure.” Impresa Construzioni Geom.
Domenico Garufi v. United States, 238 F.3d 1324, 1332
(Fed.Cir.2001). Of particular relevance to this case, “[i]t is
hornbook law that agencies must evaluate proposals and
make awards based on the criteria stated in the solicitation.”
Banknote Corp. of Am., Inc. v. United States, 56 Fed.Cl. 377,
386 (2003). Interpretation of a solicitation is a question of law.
Banknote Corp. of Am., Inc. v. United States, 365 F.3d 1345,
1353 (Fed.Cir.2004). “If the provisions of the solicitation are
clear and unambiguous, they must be given their plain and
ordinary meaning.” /d. (citing Coast Fed. Bank, FSB v. United
States, 323 F.3d 1035, 1038 (Fed.Cir.2003) (en banc)).

[20] National first argues that the RFP's reopening provisions
barred the government from making any awards after the
government's initial award of five contracts on June 11, 2015.
Compl. g 60. Those provisions said that the government
could “reopen” the competition to add contractors to the IDIQ
pool if there was a “shortfall in meeting the requirements
among the existing” pool of awardees or if the government
found that “it *298 is in the [glovernment's best interest
to add new contractors to the original pool of IDIQ contract
holders.” Compl. q 44 (citing RFP at 52). National considers
that the “original pool” of contractors was determined on
June 11, 2015 when the government awarded five contracts.
For the government to make an award after that time,
National contends that TRANSCOM needed to test whether
it could meet its shipping needs by placing orders subject to
competition among the awardees and then comply with the
reopening provisions if it found its needs could not be met.
National's argument comports with a reasonable
interpretation of the language of the solicitation, which
specifically provides that “the [g]lovernment will compete
[the] requirements amongst all existing IDIQ contract
holders to determine if the contract holders can adequately
fulfill the needed capacity.” RFP at 52. Reopening would
arguably occur only after the contract holders were unable
to meet capacity (“if there is [a] shortfall in meeting the
requirements”) or where “it is in the [glovernment's best
interest to add new contractors to the original pool of IDIQ
contract holders.” Id. Then, the addition of new contractors
would follow posting in “FedBizOps [to] allow[ ] new ...
offerors the opportunity to compete in a full and open

competition.” /d. Because the solicitation included provisions
for “reopening” the IDIQ solicitation to add contractors to
the “original pool,” it implies that the solicitation must first
close and thereby create an “original pool.” And because
the government awarded five contracts on June 11, 2015,
one might say these five contractors constituted the “original
pool.” Despite this implication, the solicitation is ambiguous
and makes no express delination on when the members of the
“original pool” are selected.

[21] That ambiguity is likely resolved by examining the
provisions regarding acceptance of offers. As a general rule,
an offeror may define when his or her offer can be accepted.
International Tel. & Tel., ITT Defense Commc'ns Div. v.
United States, 453 F.2d 1283, 1290-91 (Ct.C1.1972) (“The
offeror's limitation of the time is not operative if it is not
communicated to the offeree ... but if so communicated it
operates with certainty.”); see also Restatement (Contracts)
Second, § 41(1) (1981) (“An offeree's power of acceptance
is terminated at the time specified in the offer, or, if no
time is specified, at the end of a reasonable time.”). Here,
the solicitation required offerors to hold offers open for 180
days after submission on March 16, 2015. RFP at 86. It
thus contemplated acceptance by TRANSCOM at any point
during that time. Because the government had the power to
accept offers on this solicitation for 180 days, by implication
the “original pool” would not close until that time expired.
Only after those 180 days, when the government could no
longer accept offers, did the “reopening” provisions come
into effect. Turning to the facts of this case, the 180—day
period began to run on March 16, 2015. RFP at 2. Although
the government initially awarded five contracts on June 11,
2015, its decision to award a sixth contract to United on
July 17, 2015 was still within the 180—day period. On this
reading, the reopening provisions of the RFP were not yet
in effect, meaning the government did not violate them by
making an award on July 17,2015. The government thus has a
reasonable argument that the reopening provisions of the RFP
were not triggered.

National next argues that the United States violated
the solicitation by awarding six IDIQ contracts. Compl.
94 40-42. The relevant solicitation language provides:
“[t]he [glovernment intends to award approximately four
(4) IDIQ contracts resulting from this solicitation to
provide [glovernment shippers flexibility of choice and
service coverage.” RFP at 87. In this context, the word
“approximately” generally means “nearly exact” or nearly
“accurate.” Webster's II New College Dictionary 56 (2001).
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It does not mean “precisely” or “exactly.” The phrase
“approximately four” therefore permits the government to
award more than four contracts. National appears to concede
this point, because it does not challenge the fifth contract
award. Instead, it challenges only the sixth award, which went
to United. The question then is whether “approximately four”
means “not more than five.” Plaintiff cites no authority—
no definitions in the solicitation or regulations—to explain
why “approximately four” should have such meaning. *299

The court accordingly is not convinced that an award of six
contracts is not an award of “approximately” four contracts.

National's final argument is that United lacks the requisite
past performance history. Compl. § 62. National concedes
that it lacks evidence supporting this contention because it
does not yet have access to the administrative record. Pl.'s
Mot. at 4. The court understands National's predicament, but
National still has the burden of providing some evidence, even
if only affidavits from National's employees or others based
on their personal knowledge, in support of its contention.
Without more the court cannot evaluate the merits of this
claim. Moreover, even if National is correct that United lacks
past performance history, then at worst it would have received
an “unknown confidence” rating, which would be “treated
neither favorably nor unfavorably.” RFP at 89.

For these reasons, National has not established that it is
likely to succeed on the merits of its protest, and the
court cannot issue a preliminary injunction or a temporary
restraining order. See Lockheed, 124 Fed.Cl. at 721 (declining
to preliminarily enjoin contract award when protestor did not
establish a likelihood of success or irreparable harm) (citing
Altana Pharma, 566 F.3d at 1005). It isunnecessary to address
the remaining factors for injunctive relief.

CONCLUSION

The United States' motion to dismiss is DENIED. National's
motion for a preliminary injunction and its application and
supplemental application for a temporary restraining order are
also DENIED. On or before May 10, 2016, the parties shall
submit a Joint Status Report regarding further proceedings in
this matter.

It is so ORDERED.

All Citations

126 Fed.Cl. 281

End of Document
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AERO SPRAY, INC. d/b/a Dauntless Air, Plaintiff,
v.
The UNITED STATES, Defendant,
and
Henry's Aerial Service, Inc., and Fletcher
Flying Service, Inc. Defendant-Intervenors.

No. 21-1079C
|

(Filed Under Seal: October 21, 2021)

|
(Filed: October 28, 2021)

Synopsis

Background: Awardee of a multiple award indefinite
delivery indefinite quantity (IDIQ) contract, in which
awardee agreed to provide amphibious water scooping fixed-
wing aircraft services to government for fighting wildfires
on public lands, brought post-award bid protest challenging
decision of United States, by and through Department
of the Interior, to also award IDIQ contracts to two of
awardee's competitors, both of which intervened into bid-
protest action. Government and competitors moved to dismiss
awardee's complaint for lack of standing and because action
was untimely. Parties also moved for judgment on the
administrative record.

Holdings: The Court of Federal Claims, Matthew H.
Solomson, J., held that:

[1] awardee received contract award for all that it had
proposed, and so was not an actual or prospective offeror with
respect to contracts awarded to competitors, and thus awardee
lacked standing to bring post-award bid protest;

[2] awardee did not have a direct economic interest affected
by award of contracts to competitors, such that awardee
lacked standing to bring post-award bid protest;

[3] in failing to challenge patent ambiguity in government's
solicitation prior to close of bidding process, awardee waived
its ability to raise in post-award bid protest that award of

contracts to competitors was arbitrary, capricious, and abuse
of discretion; and

[4] even if awardee had standing and action was timely,
permanent injunctive relief enjoining contract awards to
competitors was not warranted since balance of harms did not
favor injunction and awardee failed to show irreparable harm.

Defendants' motions to dismiss granted.

Procedural Posture(s): Motion to Dismiss; Motion for
Judgment on Administrative Record.

West Headnotes (33)

[1] Federal Courts &=

The party invoking federal jurisdiction bears the
burden of establishing standing.

[2] Federal Courts &=

Where a plaintiff lacks standing, its case must be
dismissed. RCFC, Rule 12(b)(1).

[3] Federal Courts &=

Article III case-or-controversy requirement is
satisfied only where plaintiff has standing. U.S.
Const. art. 3, § 2, cl. 1.

[4] Federal Courts &=

The Court of Federal Claims, though an Article
I court, applies the same standing requirements
enforced by other federal courts created under
Article III. U.S. Const. art. 3, § 2, cl. 1; 28
U.S.C.A. §§ 171, 2519.

[5] Constitutional Law &=

The irreducible constitutional minimum of
standing consists of three elements, including
that the plaintiff allege facts demonstrating that
it: (1) suffered an injury in fact, (2) that is
fairly traceable to the challenged conduct of the
defendant, and (3) that is likely to be redressed
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Aero Spray, Inc. v. United States, --- Fed.CI. ---- (2021)
2021 WL 5023371

[6]

(7]

8]

91

[10]

[11]

by a favorable judicial decision. U.S. Const. art.
3,§2,cl 1.

Constitutional Law &=

Injury in fact is a constitutional requirement for
Article III standing, and Congress cannot erase
Article III standing requirements by statutorily
granting the right to sue to a plaintiff who would
not otherwise have standing. U.S. Const. art. 3,
§2,cl 1.

Constitutional Law &=

To establish injury in fact, so as to support Article
III standing, a plaintiff must show that it suffered
an invasion of a legally protected interest that
is concrete and particularized and actual or
imminent, not conjectural or hypothetical. U.S.
Const. art. 3, § 2, cl. 1.

Constitutional Law &=

Article I1I standing requires concrete injury even
in context of statutory violation. U.S. Const. art.
3,§2,cl 1.

Constitutional Law &=

A plaintiff could not, for example, allege a bare
procedural violation, divorced from any concrete
harm, and satisfy the injury-in-fact requirement
of Article III standing. U.S. Const. art. 3, § 2, cl.
1.

Constitutional Law &=

Financial or economic interests are legally
protected interests for the purposes of the
standing doctrine. U.S. Const. art. 3, § 2, cl. 1.

Constitutional Law &=

Congress may enact statutes that provide would-
be plaintiffs with standing subject only to
constraints of Article III itself; alternatively,

[12]

[13]

[14]

[15]

Congress may impose heightened standing
requirements. U.S. Const. art. 3, § 2, cl. 1.

Administrative Law and Procedure &=

Administrative Procedure Act (APA) standing
test, which states that a person adversely
affected or aggrieved by agency action within
the meaning of a relevant statute is entitled
to judicial review thereof, is not particularly
stringent. 5 U.S.C.A. § 702.

Administrative Law and Procedure &=

While a person suing under the Administrative
Procedures Act (APA) must satisfy not only
Article III standing requirements, but also must
assert an interest arguably within the zone of
interests to be protected or regulated by the
statute or regulation allegedly violated, that latter
prudential standing test is not meant to be
especially demanding. U.S. Const. art. 3, § 2, cl.
1;5U.S.C.A. § 702.

Federal Courts é=

A party to a bid protest action seeking to
establish jurisdiction under the Tucker Act must
show that it meets the Tucker Act's standing
requirements, which are more stringent than the
standing requirements imposed by Article III of
the Constitution. U.S. Const. art. 3, § 2, cl. 1; 28
U.S.C.A. § 1491(b)(1).

United States &=

Awardee of indefinite delivery indefinite
quantity (IDIQ) contract to provide amphibious
water scooping fixed-wing aircraft services
to government for fighting wildfires received
contract award for all that it had proposed,
and so was not an actual or prospective
offeror with respect to contracts awarded to
competitors, and thus awardee lacked standing
to bring post-award bid protest challenging
competitors' contracts; allowing awardee to
challenge procurement results would have
improperly permitted awardee to transform
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Aero Spray, Inc. v. United States, --- Fed.CI. ---- (2021)
2021 WL 5023371

[16]

[17]

(18]

[19]

[20]

itself back into prospective offeror, case did
not involve objection to or cancellation of
solicitation, solicitation did not contemplate
multiple contract awards for same offeror, and
awardee did not allege government failed to
award it a contract it should have received. 28
U.S.C.A. § 1491(b); 31 U.S.C.A. §§ 3551(1),
3551(1)(C), 3551(2)(A).

Statutes &=

Court of Federal Claims does not construe
statutes in vacuum, and words of statute must be
read in their context and with view to their place
in overall statutory scheme.

United States &=

In a multiple award procurement where an
offeror receives the very contract it sought,
i.e., the only contract for which it submitted a
proposal, that offeror cannot be considered an
“actual offeror” with respect to the other contract
awards it did not seek, and, indeed, could not
have sought. 31 U.S.C.A. §§ 3551(1), 3551(2)
(A).

United States &=

General rule is that once a party becomes an
awardee, they are no longer an “interested party”
with standing to bring a bid protest claim. 28
U.S.C.A. § 1491(b).

United States &=

Although most federal contractors were at one
point offerors for the contracts they received,
once contracts are awarded, their interests
in disputes with government are those of
contractors, not offerors.

United States &=

Merely labeling a plaintiff an “awardee” of a
procurement contract with the government is not
sufficient to conclude that it is not an “interested

[21]

[22]

[23]

party” for all purposes, including for that of
standing to bring a bid protest; rather the court
must look to the contract award that is the subject
of the protest and ask whether the protesting
plaintiff is an actual, but disappointed, offeror for
that award. 28 U.S.C.A. § 1491(b).

United States &=

Awardee of indefinite delivery indefinite
quantity (IDIQ) procurement contract, in which
awardee agreed to provide government with
amphibious water scooping fixed-wing aircraft
services for fighting wildfires, did not have
a direct economic interest affected by award
of additional IDIQ contracts to awardee's
competitors, such that awardee lacked standing
to bring post-award bid protest challenging
contract awards to competitors, although
awardee could have economic interest in
avoiding future competition; awardee received
everything to which it was entitled given its
proposal and pursuant to solicitation, awardee
was not a “disappointed bidder,” and even if
awardee was correct that awards to competitors
were improper, awardee would not be entitled to
further contract award. 28 U.S.C.A. § 1491(b);
31 U.S.C.A. § 3551(2)(A).

United States &=

The post-award standing test for a bid protest
proceeding requires that a plaintiff allege facts
which, if true, demonstrate that but for the
alleged errors in the procurement, the plaintiff
would have had a substantial chance of receiving
the challenged contract award at issue. 28
U.S.C.A. § 1491(b); 31 U.S.C.A. §§ 3551(1),
3551(2)(A).

United States &=

An awardee, by definition, is not an actual or
prospective offeror, and the statutory definition
of an interested party expressly bars protests
where the protester is the awardee of the
challenged contract. 28 U.S.C.A. § 1491(b).
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Aero Spray, Inc. v. United States, --- Fed.CI. ---- (2021)
2021 WL 5023371

[24]

[25]

[26]

[27]

[28]

United States é=

A contract awardee in a multiple award indefinite
delivery indefinite quantity (IDIQ) procurement
cannot demonstrate the requisite direct economic
interest for standing in a post-award bid protest.
28 U.S.C.A. § 1491(b).

United States &=

Due to the nature of indefinite delivery indefinite
quantity (IDIQ) contracts, an awardee has
no legally cognizable expectation of receiving
future task orders but only a guaranteed
a minimum quantity of orders and a fair
opportunity to compete for future task orders.

United States &=

By definition, an indefinite delivery indefinite
quantity (IDIQ) contract awardee cannot be an
actual or prospective offeror with respect to
another IDIQ contract awarded under the same
solicitation based on the simple fact that a
contractor that has already been awarded an
IDIQ contract cannot be awarded additional
IDIQ contracts, even if it could show flaws in the
agency's award of those contracts. 28 U.S.C.A.
§ 1491(b).

United States &=

A plaintiff may have standing to pursue bid
protest action even if that particular action
does not itself seek contract award, but a
plaintiff may not qualify as an interested party
where it is not seeking the contract award
at all either in the procurement generally or
in a Government Accountability Office (GAO)
protest. 28 U.S.C.A. § 1491(b); 31 U.S.C.A. §
3551(2)(A).

United States é=

Government's solicitation, which did not clearly
state whether offerors' proposed aircraft needed
to be in operational configuration at the time
of proposal submission or at a later date,

[29]

[30]

[31]

was patently ambiguous, and thus, awardee of
indefinite delivery indefinite quantity (IDIQ)
procurement contract, in failing to challenge
the patent ambiguity in government's solicitation
prior to the close of the bidding process, waived
its ability to raise in post-award bid protest
that government's award of IDIQ contracts to
competitors was arbitrary, capricious, and an
abuse of discretion on basis that competitors
did not have aircrafts ready to perform at
the time of competitors submitted proposals;
government effectively adopted an interpretation
that awardee did not prefer. 28 U.S.C.A. §
1491(b).

United States &=

A party who has the opportunity to object to
the terms of a government solicitation containing
a patent error and fails to do so prior to the
close of the bidding process waives its ability to
raise the same objection subsequently in a bid
protest action in the Court of Federal Claims. 28
U.S.C.A. § 1491(b).

United States &=

When a solicitation is patently ambiguous, the
government remains free to select a reasonable
interpretation, as it sees fit, during the evaluation
and award segments of the procurement process.

United States &=

Permanent injunctive relief enjoining contract
awards to awardee's competitors was not
warranted since balance of harms did not
favor injunction and awardee failed to show
irreparable harm in post-award bid protest
brought by awardee, which had received
indefinite delivery indefinite quantity (IDIQ)
contract to provide amphibious water scooping
fixed-wing aircraft services to government for
fighting wildfires; injunction would risk harm to
Department of Interior's firefighting capabilities
and nation's woodlands, government had a
present need for all firefighting aircraft services
for which it contracted, including those of
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competitors, and any harm to awardee would
have been highly limited in duration since
awardee could not stop government from adding
additional contractors. 28 U.S.C.A. § 1491(b)(2).

[32] Injunction &=

In evaluating whether permanent injunctive
relief is warranted in a particular case, a court
must consider: (1) whether the plaintiff has
succeeded on the merits; (2) whether the plaintiff
has shown irreparable harm without the issuance
of the injunction; (3) whether the balance of
the harms favors the award of injunctive relief;
and (4) whether the injunction serves the public
interest.

[33] Injunction &=

The Court of Federal Claims' consideration
of extra-record evidence is appropriate when
evaluating prejudice or the propriety of

injunctive relief.
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OPINION AND ORDER "

On October 21, 2021, the Court filed, under seal,
this opinion and order and provided the parties the
opportunity to propose redactions. On October 28,
2021, the parties filed joint proposed redactions,
ECF No. 53, which this Court adopts, in full,
and accordingly reissues this public version of this

opinion and order. Redacted information is noted
with [ * % *].

SOLOMSON, Judge.

*1 Since 1947, Smokey Bear has taught the American public

to “Remember...Only YOU Can Prevent Forest Fires.” !

Unfortunately, wildfires remain a major problem in the

United States.” The federal government is responsible for
responding to wildfires that occur in the approximately 600

million acres of federal lands,3 and procures a variety
of resources to confront this daunting task—including, as
relevant here, amphibious water scooping fixed-wing aircraft
services for firefighting.

About the Campaign, Smokey Bear, https:/
smokeybear.com/en/smokeys-history/about-the-
campaign (last visited Aug. 19,2021); see also Pub.
L. No. 93-318, 88 Stat. 244 (codified at 16 U.S.C.
§§ 580p et seq.).

Katie Hoover & Laura A. Hanson, Cong. Rsch.
Serv., IF 10244, Wildfire Statistics 1-2 (2021)
(“From 2011 to 2020, there were an average of
62,805 wildfires annually and an average of 7.5
million acres impacted annually. ... Most wildfires
are human-caused (88% on average from 2016 to
2020) ....”).

Id. at 1 (“[TThe U.S. Department of Agriculture ...
carries out wildfire management and response
across 193 million acres of the National Forest
System ... [and t]he Department of the Interior ...
manages wildfire response for more than 400
million acres of national parks, wildlife refuges
and preserves, other public lands, and Indian
reservations.”).
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In this post-award bid protest, Plaintiff, Aero Spray, Inc. d/b/a
Dauntless Air (“Aero Spray”), an awardee of a multiple award
indefinite delivery indefinite quantity (“IDIQ”) contract
for the aforementioned firefighting services, challenges the
decision of Defendant, the United States, acting by and
through the Department of the Interior (“DOI” or the
“Agency”), to also award IDIQ contracts to Defendant-
Intervenors, Henry's Aerial Service, Inc. (“Henry's Aerial”)

and Fletcher Flying Service, Inc. (“Fletcher Flying”). 4 Aero
Spray contests the other contract awards to Henry's Aerial
and Fletcher Flying as arbitrary, capricious, and otherwise
not in accordance with law and seeks a permanent injunction
preventing DOI from proceeding with them. The government
and Defendant-Intervenors moved to dismiss Aero Spray's
complaint for lack of standing and because the action is
untimely pursuant to the Blue & Gold waiver rule. The parties
also filed motions for judgment on the administrative record
pursuant to Rule 52.1 of the Rules of the United States Court
of Federal Claims (“RCFC”).

Fletcher Flying Service, Inc. appears to have
changed its name to Coastal Air Strike in
mid-2021. Fletcher Flying Service Rebrands to
Coastal Air Strike, Coastal Air Strike (Aug. 11,
2021), https://coastalairstrike.com/fletcher-flying-
service-rebrands-to-coastal-air-strike/. Because the
parties refer only to Fletcher Flying, this opinion
will do the same.

For the reasons explained below, the Court GRANTS the
government's and Defendant-Intervenors’ respective motions
to dismiss. The Court DENIES Aero Spray's motion for
judgment on the administrative record. Finally, the Court
DENIES as MOOT the pending motions to supplement the
administrative record.

I. FACTUAL AND PROCEDURAL BACKGROUND°

> This background section constitutes the Court's

findings of fact drawn from the administrative
record. Judgment on the administrative record,
pursuant to RCFC 52.1, “is properly understood as
intending to provide for an expedited trial on the
record” and requires the Court “to make factual
findings from the record evidence as if it were
conducting a trial on the record.” Bannum, Inc. v.
United States, 404 F.3d 1346, 1354, 1356 (Fed. Cir.
2005). Citations to the administrative record (ECF

No. 21) are denoted as “AR,” followed by the page
number.

A. The Solicitation

*2 To assist with fighting wildfires, DOI has a need to
“acquire single engine amphibious water scooping fixed-
wing aircraft services for the Bureau of Land Management
(BLM) and other federal and state agencies[.]” AR 27; see
also AR 1. DOI specifically sought to acquire “FireBoss”
aircraft services “to support fire suppression, water scooping,
and fire-retardant delivery operations” for “areas otherwise
difficult to access.” AR 10-11. A FireBoss aircraft is
typically a single engine aircraft modified and outfitted
with specialized equipment, including amphibious float and
scooper packages. AR 1, 5.

Aero Spray and Air Spray USA, Inc. (“Air Spray”) performed
the predecessor contracts to those at issue here. AR 11.
With those contracts scheduled to expire on April 30,

2021,6 DOI issued, on October 22, 2020, Solicitation
No. 140D8020R0019, as a Request for Proposals (the
“Solicitation” or the “RFP”) to procure the services of “a
combined fleet of approximately 20-24 [FireBoss] aircraft.”
AR 10, 23 (emphasis added). The RFP is an unrestricted
acquisition, providing for multiple award IDIQ contracts,
with an order ceiling of $46,000,000. AR 10; see also AR 16
(“The Government intends to award multiple contracts.”).

These contracts allowed for a six-month extension
“in the event of unforeseen delays (such as a
protest).” AR 10.

Following a series of RFP amendments, including a question-
and-answer document (“Q&As”), the Agency issued a
revised, conformed Solicitation on December 16, 2020.
AR 330 (RFP Amendment 0006); AR 332-431 (revised
Solicitation).

The RFP provided for a one-year base period, and four
single-year option periods. AR 1, AR 337-339. Proposals
were initially due November 23, 2020, but DOI subsequently
extended the closing date to December 23, 2020. AR 23, 330,
955, 1375-76.

Pursuant to the RFP, the Agency was required to “evaluate
all acceptable offers based on the [following] evaluation
factors[:]’(1) Technical Capability; (2) Organizational
Safety; (3) Past Performance; and (4) Evaluated Price. AR
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412 (RFP § D8.1 (“Evaluation Factors™)). As relevant here,
the RFP provided that offerors “must propose an aircraft
that meets or exceeds the Minimum Aircraft Requirements
specification in Section A of this solicitation” and that an
“offer will be rated Unsatisfactory if the aircraft proposed
fails to meet any of the Minimum Aircraft Requirements
specified in Section A of this solicitation.” AR 412 (RFP §
DS8.2 (“Technical Capability™)).

The RFP also provided that the government will place orders
for services via “task order request[s] for proposal[s]” —
known as TORPs — which would be issued to contract
holders. AR 375 (RFP § C15.1.1). While awarded contracts
would permit discounted pricing, “[c]ontractors’ pricing for
task orders shall not exceed the prices in the IDIQ price
schedule.” Id. On the other hand, the RFP cautioned that
“[d]ue to the nature of firefighting, urgent orders are likely”
where “[pJursuant to FAR 16.505(b)(2), fair opportunity need
not be provided ....” AR 375 (RFP § C15.1.2). “In such cases,
the ordering activity will select the contractor it deems to offer
the best value to the Government[,] ... [but] [b]ecause urgent
orders may be issued under the IDIQ without the opportunity
to submit a task order proposal with revised pricing, offerors
are encouraged to include their best pricing in their IDIQ price
proposals.” Id.

Finally, the RFP provided for the onboarding of additional
contractors after the initial contract awards, as follows:

The Government reserves the right
to announce a new competition
(Onboarding) for the purpose of
adding additional multiple award,
indefinite delivery, indefinite quantity
(IDIQ) contract holders. Onboarding
procedures may be implemented at
any time over the life of the contract
(five years from the date of initial
award) by reopening the competition
and utilizing the same basis of award
established in the original solicitation
140D8020R0019. Bureau customers
will initiate the need for additional
contract holders by contacting the
CO. The CO will then assess the
need for additional support or whether
current contract holders can satisfy
the need. Should additional support

be required, the CO will publicize
a notice by modifying the original
solicitation, and complete a new
source selection. Contracts awarded
through these Onboarding Procedures
will include the same terms and
conditions as those in the basic
contract. Neither the overall period
of performance nor the ceiling of the
basic contract will be revised as a
result of implementing the Onboarding
procedures.

*3 AR 380 (§ C27).

B. The Question-and-Answer
Amendment to the Solicitation

DOI provided offerors with an opportunity to submit
questions to the Agency to attempt to clarify any ambiguities
in, or to raise other issues with, the RFP. AR 121.

On November 13,2020, DOI published the resulting Q& As as
an amendment to the RFP, including the following pertinent
exchanges:

Question 2) We are in the midst of adding two Fire Bosses
to the fleet. They will both be completed by year end. One
very well may be completed and have a Weight and Balance
and MEL done by the submission date for the Solicitation.
We own the aircraft, we own the floats, gates and avionics.
We may just not have all of it put together for a final Weight
& Balance by 11/23. In that case, how should we handle
listing the aircraft?

Answer 2) As per Section B32.1, referenced by D4.11.1.2,
provide a weight and balance for each proposed aircraft
with the aircraft in contract configuration. The proposal
must include at least one aircraft that meets the minimum
requirements of this solicitation. Section C17 is added to
the Solicitation to define procedures for adding aircraft
after initial award(s). Also see Exhibit 16 Add/Remove
Aircraft/Equipment Request Form.

k sk ok ok

Question 3) Section Al states the Aircraft Configuration
required for listing in response to the Solicitation. For
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a Contractor to offer an aircraft in response to this
solicitation, does the aircraft need to be in operational
Fire Boss contract configuration, including an acceptable
Weight & Balance (in accordance with Section B32)
and Equipment List that would allow the Aircraft
Questionnaire to be filled out?

Answer 3) A proposal must include at least one aircraft
that meets the minimum requirements of Section A1, and
all related requirements and documentation as stated in the
solicitation, to include a current weight & balance report,
Exhibit E-2 and Exhibit E-3. Additional aircraft may be
offered after initial award as detailed in Question 2. See
Question 2 for adding aircraft after initial award(s), and
see Exhibit 16 Add/Remove Aircraft/Equipment Request
Form.

sk sk sk sk

Question 26) Exhibit E-2: Can a vendor include an aircraft
in its offer that will not be delivered to that vendor in
Fire Boss configuration until after the solicitation closes?
Would it be acceptable for the vendor to base its empty
weight and payload calculations on an aircraft in wheel
configuration with estimates on what the Fire Boss will
weigh after installation of avionics, a fire gate, and Wipaire
floats and accessories (Accurate W&B Equipment List;
and performance calculations would not be completed until
after aircraft delivery in Fire Boss configuration)?

Answer 26) See Questions 2 & 3.

AR 121-23, 127 (emphasis added).

C. Proposals, Evaluations, and Contract Awards

Four offerors submitted timely proposals: Aero Spray; Air
Spray; Henry's Aerial; and Fletcher Flying. AR 1364. As part
of their respective proposals, Aero Spray proposed fifteen
FireBoss aircraft, Air Spray proposed five, Henry's Aerial
proposed four, and Fletcher Flying proposed two. AR 1365—
71.

*4 Two of Aero Spray's proposed aircraft were “new aircraft
and currently at the factory[.]” AR 1365. Although the
Source Selection Evaluation Board (“SSEB”) found certain
deficiencies with those aircraft, the SSEB assessed them
as “relatively minor” in terms of the company's “ability to
complete in a timely manner prior to contract inspection/

performance.” Id. The SSEB also noted that Aero Spray
“provided sufficient information within the proposal to ensure
the aircraft will be delivered in short time frame, and aircraft
will meet contract specifications at time of inspection.”
Id. (noting with respect to one aircraft that “floats [are]
not installed” and that another's “fire gate/tank [are] not
currently installed”). All of Aero Spray's proposed aircraft
were recommended for award. /d.

Both of Fletcher Flying's proposed aircraft similarly had
“no floats currently installed.” AR 1369. Consistent with the
SSEB's determination regarding Aero Spray's two deficient
aircraft, the SSEB concluded that Fletcher Flying's “offered
aircraft ... have been determined acceptable.” /d. Once again,
the SSEB explained that “[a]lthough floats are not currently
installed, this was considered to be relatively minor regarding
the [company's] ability to complete in a timely manner prior
to contract inspection/performance and addressed [in the]
offeror's proposal.” Id. (“Sufficient information was provided
by the offeror that the aircraft will meet or exceed the
standards, therefore deemed acceptable and recommend for
award.”).

The four aircraft Henry's Aerial proposed likewise were
“not currently configured on floats, and have equipment
install and/or alterations left to be done.” AR 1371. Just
as the SSEB had determined for Aero Spray and Fletcher
Flying, the SSEB concluded that the issues with Henry's
Aerial proposed aircraft were “relatively minor regarding
the [company's] ability to complete in a timely manner
prior to contract inspection/performance” and that “[t]here
is sufficient information within the proposal to ensure the
aircraft will be delivered in a short time frame, and that all
aircraft will meet or exceed the standards.” /d. “Therefore the
SSEB deemed these aircraft acceptable and recommend these
aircraft for award.” Id.

In sum, the SSEB's recommendation was “to AWARD TO
ALL OFFERORS.” AR 1373. The Agency's final award
decisions reflect the above SSEB findings. AR 1378 (Aero
Spray evaluation summary, noting that “two of the aircraft
require minor equipment items to be installed prior to
inspection, carding, and performance under this contract”
and that “[t]he offeror provided sufficient information in
the proposal to properly evaluate these two aircraft”); AR
1378 (Fletcher evaluation summary, noting that “both aircraft
require minor equipment items to be installed prior to
inspection, carding, and performance under this contract[,]”
that “[s]ufficient information was provided in the proposal
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to properly evaluate these two aircraft[,]” and that “[t]he
technical evaluators confirmed that installation of the floats
and other minor equipment items are typical in the industry
and fully expect the offeror to complete the configuration in
time for performance”); AR 1379 (Henry's Aerial evaluation
summary, making similar findings, and noting that “[t]he
offeror provided sufficient information in the proposal to
properly evaluate all four aircraft” and that because “all four
aircraft met or exceeded the minimum requirements, [tJhe
SSEB determined all four aircraft as Acceptable™).

With respect to pricing, the Agency determined that “the
strong competition in an acceptable range among the offers
validates the pricing as reasonable.” AR 1384. The Agency
recognized that Fletcher Flying and Henry's Aerial both
“indicated [an] intention to offer [ * * * ] with [ * * * ]
since they're coming into the amphibious scooping specialty
of the SEAT [ * * * ], hoping to earn ample volumes of
service opportunities and build strong past performance for a

prospective and beneficial future.” Id. 7

SEAT stands for “Single Engine Air Tanker.” AR
334 (Contract Acronyms).

*5 In sum, the Agency concluded:

Proposals from Aero Spray —
Dauntless, Air Spray, Fletcher Flying,
and Henry's Aerial consisting of
a combined total of 26 offered
aircraft met or exceeded the minimum
requirements stated in the solicitation
for all three non-priced factors. Eight
of the 26 aircraft to be

final-configured for service prior to

need

inspection, carding, and performance
on resultant contracts. The SSEB has
high confidence all offered aircraft will
be complete and configured to contract
specification in time for contract
performance. Pricing for all offerors is
determined fair and reasonable. ...

AR 1385.

D. Procedural History

On March 18, 2021, Aero Spray filed its initial complaint
against the United States in this Court, ECF No. 1, and
amended its complaint on April 2, 2021. ECF No. 20 (“Am.
Compl.”). In the amended complaint, Aero Spray alleges
that the Agency awarded IDIQ contracts to Henry's Aerial
and Fletcher Flying despite the fact that neither proposed
FireBoss aircrafts compliant with the RFP's putative “in
contract configuration” requirement at the time of proposal
submission. Am. Compl. 4 10-13, 36-37, 50. Aero Spray
contends that while it “spent significant funds” to comply
with this alleged requirement, Henry's Aerial and Fletcher
Flying were able to “decrease| ] the total cost of their offers”
by ignoring it. Id. Y 62, 63.

On April 9, 2021, the government filed the administrative
record (“AR”) in this matter. ECF No. 21. On May 11,
2021, Aero Spray filed its motion for judgment on the
administrative record. ECF No. 34 (“P. MJAR”). On
that same day, the government and Defendant-Intervenors,
Henry's Aerial and Fletcher Flying, each filed their respective
motion to dismiss or, in the alternative, a motion for judgment
on the administrative record. ECF Nos. 31 (“Henry's MJAR”),
32 (“Fletcher MJAR”), 33 (“Def. MJAR”). The parties filed
timely response briefs. ECF Nos. 37 (“Henry's Resp.”), 38
(“Def. Resp.”), 39 (“Fletcher Resp.”), 40 (“Pl. Resp.”). On
June 17, 2021, the Court held oral argument. ECF Nos. 36,
47 (“Tr.”).

Following oral argument, the Court directed the government
to produce an affidavit from the cognizant contracting officer
regarding the status of Defendant-Intervenors’ proposed
aircrafts and provided the parties an opportunity to file
motions to supplement the administrative record with relevant
information regarding their proposed aircrafts. ECF No. 42.
The parties filed their respective supplemental briefs. ECF
Nos. 44 (“Henry's Supp. Br.”), 45 (“Pl. Supp. Br.”), 49 ("Def.
Supp. Br.”). Both Henry's Aerial and Aero Spray moved to
supplement the record; the government opposes Aero Spray's
motion. Def. Supp. Br. at 4.

II. AERO SPRAY LACKS STANDING TO
PROTEST THE CONTRACT AWARDS MADE TO
DEFENDANT-INTERVENORS

[1] [2] A threshold issue in this case is whether Aero Spray,

as an awardee of one of the multiple award IDIQ contracts,
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has standing to challenge DOI's additional contract awards
to Henry's Aerial and Fletcher Flying. Myers Investigative &
Sec. Servs., Inc. v. United States, 275 F.3d 1366, 1369 (Fed.
Cir. 2002) (“[S]tanding is a threshold jurisdictional issue.”).
“The party invoking federal jurisdiction bears the burden
of establishing standing.” CliniComp Int'l, Inc. v. United
States, 904 F.3d 1353, 1358 (Fed. Cir. 2018) (citing Myers,
275 F.3d at 1369). Where a plaintiff lacks standing, its case
must be dismissed pursuant to RCFC 12(b)(1). Media Techs.
Licensing, LLC v. Upper Deck Co., 334 F.3d 1366, 1370
(Fed. Cir. 2003) (“Because standing is jurisdictional, lack of
standing precludes a ruling on the merits.”). The government
and Defendant-Intervenors argue that Aero Spray, having
received a contract award, lacks standing to challenge the
separate awards to its competitors. See Def. MJAR at 19—
28; Henry's MJAR at 18-21; Fletcher MJAR at 24-31. The
Court agrees — at least given the facts of this case — but the
underlying issue is far from simple.

A. General Article III Standing Principles
6 [3]  [4]
principles: Article III, § 2, of the Constitution restricts
the federal ‘judicial Power’ to the resolution of ‘Cases’
and ‘Controversies.” That case-or-controversy requirement
is satisfied only where a plaintiff has standing.” Sprint
Commc'ns Co., L.P. v. APCC Servs., Inc., 554 U.S. 269,

273, 128 S.Ct. 2531, 171 L.Ed.2d 424 (2008); see Dep't of

Com. v. New York, — U.S. ——, 139 S. Ct. 2551, 2565,
204 L.Ed.2d 978 (2019) (“For a legal dispute to qualify as
a genuine case or controversy, at least one plaintiff must
have standing to sue.”); WidAV Sols. LLC v. Motorola, Inc.,
631 F.3d 1257, 1263-64 (Fed. Cir. 2010) (“Article III, § 2
of the Constitution limits the jurisdiction of federal courts
to ‘Cases’ or ‘Controversies.” The doctrine of constitutional
standing serves to identify which disputes fall within these
broad categories and therefore may be resolved by a federal

court.”). 8

“Our cases involving non-Article III tribunals have
held that these courts exercise the judicial power
of the United States.” Freytag v. Comm'r, 501
U.S. 868, 889, 111 S.Ct. 2631, 115 L.Ed.2d 764
(1991). “The Court of Federal Claims, though an
Article I court, 28 U.S.C. § 171 (2000), applies
the same standing requirements enforced by other
federal courts created under Article I11.” Anderson
v. United States, 344 F.3d 1343, 1350 n.1 (Fed. Cir.
2003); see also 28 U.S.C. § 2519 (empowering the

“We begin with the most basic doctrinal

Court of Federal Claims to enter final judgments
in any “claim, suit, or demand against the United
States arising out of the matters involved in the case
or controversy”).

51 [61 [71 (81 9]
Court has “established that the ‘irreducible constitutional
minimum’ of standing consists of three elements[,]” including
that the plaintiff allege facts demonstrating that it: “(1)
suffered an injury in fact, (2) that is fairly traceable to the
challenged conduct of the defendant, and (3) that is likely to
be redressed by a favorable judicial decision.” Spokeo, Inc.
v. Robins, 578 U.S. 330, 338, 136 S.Ct. 1540, 194 L.Ed.2d
635 (2016) (quoting Lujan v. Defenders of Wildlife, 504 U.S.
555,560, 112 S.Ct. 2130, 119 L.Ed.2d 351 (1992)). As noted
above, a plaintiff, as the party invoking federal jurisdiction,
bears the burden of establishing these elements. FIW/PBS, Inc.
v. Dallas, 493 U.S. 215, 231, 110 S.Ct. 596, 107 L.Ed.2d
603 (1990). Injury in fact is a constitutional requirement,
and “[i]t is settled that Congress cannot erase Article III's
standing requirements by statutorily granting the right to sue
to a plaintiff who would not otherwise have standing.” Raines
v. Byrd, 521 U.S. 811, 820 n.3, 117 S.Ct. 2312, 138 L.Ed.2d
849 (1997), quoted in Spokeo, 578 U.S. at 339, 136 S.Ct.
1540. To establish injury in fact, a plaintiff must show that it
suffered “an invasion of a legally protected interest” that is
“concrete and particularized” and “ ‘actual or imminent, not
conjectural or hypothetical.” ” Lujan, 504 U.S. at 560, 112
S.Ct. 2130 (quoting Whitmore v. Arkansas, 495 U.S. 149, 155,

110 S.Ct. 1717, 109 L.Ed.2d 135 (1990)).9 Thus, “Article
111 standing requires a concrete injury even in the context of
a statutory violation. For that reason, [a plaintiff] could not,
for example, allege a bare procedural violation, divorced from
any concrete harm, and satisfy the injury-in-fact requirement

of Article IIL.” Spokeo, 578 U.S. at 341, 136 S.Ct. 1540. '°

“The Supreme Court has not defined the term
‘legally protected interest’ as it pertains to Article
III standing, nor has it clarified whether the
term does any independent work in the standing
analysis.” Cottrell v. Alcon Lab'ys., 874 F.3d 154,
163 (3d Cir. 2017); see also In re Special Grand
Jury 89-2, 450 F.3d 1159, 1172 (10th Cir. 2006)
(“The term legally protected interest has generated
some confusion because the Court has made clear
that a plaintiff can have standing despite losing
on the merits — that is, even though the interest
would not be protected by the law in that case.”).
In that regard, “[tlhe Wright & Miller treatise

[10] The United States Supreme
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criticizes the phrase ‘legally protected interest’
on the ground that it seems to beg the question
of the legal validity of the claim and therefore
‘provide[s] ample opportunity for mischief” given
‘the common tendency to use standing concepts
to address the question whether the plaintiff has
stated a claim.” ” Initiative & Referendum Inst. v.
Walker, 450 F.3d 1082, 1093 n.3 (10th Cir. 20006)
(en banc) (quoting 13 Charles Alan Wright &
Arthur R. Miller, Federal Practice and Procedure
§ 3531.4 (2d ed. Supp. 2005)); see also Info.
Handling Servs., Inc. v. Def. Automated Printing
Servs., 338 F.3d 1024, 1030 (D.C. Cir. 2003)
(noting that, on a motion to dismiss, “a plaintiff's
non-frivolous contention regarding the meaning of
a statute must be taken as correct for purposes of
standing,” lest the court “effectively be deciding
the merits under the guise of determining the
plaintiff's standing” (emphasis added)); Claybrook
v. Slater, 111 F.3d 904, 907 (D.C. Cir. 1997)
(concluding that only “if the plaintiff's claim has
no foundation in law” does the plaintiff have “no
legally protected interest and thus no standing
to sue”). In any event, “the Supreme Court has
repeatedly recognized that financial or economic
interests are ‘legally protected interests’ for the
purposes of the standing doctrine.” Cottrell, 874
F.3d at 164.

10 See also Summers v. Earth Island Inst., 555

U.S. 488, 496, 129 S.Ct. 1142, 173 L.Ed.2d
1 (2009) (“[D]eprivation of a procedural right
without some concrete interest that is affected by
the deprivation ... is insufficient to create Article I11
standing.”).

*7 [11] Congress may enact statutes that provide would-
be plaintiffs with standing subject only to the constraints
of Article III itself; alternatively, Congress may impose
heightened standing requirements. See, e.g., Thompson v. N.
Am. Stainless, LP, 562 U.S. 170, 177, 131 S.Ct. 863, 178
L.Ed.2d 694 (2011) (concluding that statutory term granting
standing to a “[‘person] aggrieved’ must be construed more
narrowly than the outer boundaries of Article III” while
rejecting the argument “[a]t the other extreme ... that ‘person
aggrieved’ ... is a term of art that refers only to the employee

who engaged in the protected activity”). 1

' See also WidV Sols., 631 F3d at 1264-65

(explaining that “[o]ften a statute creates the

necessary legally protected interest” and holding
that “[b]ecause the Patent Act creates the legally
protected interests in dispute, the right to assert
infringement of those interests comes from the Act
itself); Gladstone Realtors v. Vill. of Bellwood,
441 U.S. 91, 100, 99 S.Ct. 1601, 60 L.Ed.2d
66 (1979) (noting that while “Congress may, by
legislation, expand standing to the full extent
permitted by Art. III[,] ... [i]n no event, however,
may Congress abrogate the Art. III minima”).

B. Administrative Procedure Act (“APA”) Standing
Principles

[12] [13] The APA 12 provides standing almost to the limits
of Article III, as follows: “[a] person ... adversely affected or
aggrieved by agency action within the meaning of a relevant
statute, is entitled to judicial review thereof.” 5 U.S.C. § 702.
The APA standing test is not particularly stringent. See, e.g.,
Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v.
Patchak, 567 U.S. 209, 225, 132 S.Ct. 2199, 183 L.Ed.2d
211 (2012). While the Supreme Court “has long held that
a person suing under the APA must satisfy not only Article
III's standing requirements,” but also must assert an interest

[73N3

arguably within the zone of interests to be protected or

5 9

regulated by the statute’ ™ or regulation allegedly violated,
that latter “prudential standing test ... ‘is not meant to be
especially demanding.” ” Id. at 224-25, 132 S.Ct. 2199 (first
quoting Ass'n of Data Processing Serv. Orgs., Inc. v. Camp,
397 U.S. 150, 153,90 S.Ct. 827, 25 L.Ed.2d 184 (1970); and

then quoting Clarke v. Secs. Indus. Ass'n, 479 U.S. 388, 399,
107 S.Ct. 750, 93 L.Ed.2d 757 (1987)). 13

12 pub. L. No. 79-404, 60 Stat. 237 (codified as

amended in scattered sections of 5 U.S.C.).

Match-E-Be-Nash-She-Wish, 567 U.S. at 225, 132
S.Ct. 2199 (“[W]e have always conspicuously
included the word ‘arguably’ in the test to indicate
that the benefit of any doubt goes to the plaintiff.”);
¢f. Bennett v. Spear, 520 U.S. 154, 163, 117 S.Ct.
1154, 137 L.Ed.2d 281 (1997) (“We have made
clear, however, that the breadth of the zone of
interests varies according to the provisions of law
at issue ....”).

Indeed, the Supreme Court has instructed courts to apply
the APA's standing test “in keeping with Congress's ‘evident
intent’ when enacting the APA ‘to make agency action
presumptively reviewable.” ” Match-E-Be-Nash-She-Wish,


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009201128&pubNum=0000506&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_506_1093&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1093
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009201128&pubNum=0000506&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_506_1093&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1093
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0341763057&pubNum=0102228&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0341763057&pubNum=0102228&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0341763057&pubNum=0102228&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003537241&pubNum=0000506&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_506_1030&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1030
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003537241&pubNum=0000506&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_506_1030&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1030
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003537241&pubNum=0000506&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_506_1030&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1030
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997094707&pubNum=0000506&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_506_907&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_907
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997094707&pubNum=0000506&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_506_907&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_907
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042904141&pubNum=0000506&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_506_164&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_164
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042904141&pubNum=0000506&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_506_164&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_164
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018252548&pubNum=0000780&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_780_496&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_496
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018252548&pubNum=0000780&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_780_496&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_496
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018252548&pubNum=0000780&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_780_496&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_496
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024443536&pubNum=0000780&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_780_177&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_177
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024443536&pubNum=0000780&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_780_177&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_177
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024443536&pubNum=0000780&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_780_177&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_177
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024207784&pubNum=0000506&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_506_1264&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1264
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979135092&pubNum=0000780&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_780_100&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_100
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979135092&pubNum=0000780&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_780_100&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_100
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979135092&pubNum=0000780&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_780_100&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_100
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS702&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027916285&pubNum=0000780&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_780_225&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_225
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027916285&pubNum=0000780&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_780_225&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_225
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027916285&pubNum=0000780&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_780_225&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_225
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027916285&pubNum=0000708&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134189&pubNum=0000780&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_780_153&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_153
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134189&pubNum=0000780&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_780_153&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_153
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987005094&pubNum=0000780&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_780_399&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_399
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987005094&pubNum=0000780&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_780_399&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_399
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027916285&pubNum=0000780&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_780_225&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_225
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027916285&pubNum=0000780&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_780_225&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_225
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997071742&pubNum=0000780&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_780_163&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_163
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997071742&pubNum=0000780&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_780_163&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_163
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027916285&pubNum=0000780&originatingDoc=Ib07474c038de11ecb886b9dda1c6d252&refType=RP&fi=co_pp_sp_780_225&originationContext=document&vr=3.0&rs=cblt1.