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TABLE 2 


Site name Full site deletion (full) or media/parcels/ 
description for partial deletion Email address for public comments 


McKin Co ........................................................... Full .................................................................... bryant.john@epa.gov. 
Tybouts Corner Landfill ...................................... 2 parcels soil and groundwater approx. 78 


acres.
hinkle.chris@epa.gov, vallone.chris@epa.gov. 


C&R Battery Co., Inc ......................................... Full .................................................................... guerroero.karla@epa.gov. 
Chem-Solv, Inc .................................................. Full .................................................................... hinkle.chris@epa.gov, vallone.chris@epa.gov. 
Koppers Co., Inc (Charleston Plant) .................. 98 acres of soils, sediments and tidal marsh .. zellar.craig@epa.gov. 
Brantley Landfill ................................................. Full .................................................................... jackson.brad@epa.gov. 
Summit National ................................................. Land/soil portion of landfill, adjacent removal 


areas, and 45 down gradient parcels.
Deletions@usepa.onmicrosoft.com. 


Himco Dump ...................................................... 11.5-acre land/soil portion of the site plus ad-
jacent soils.


Deletions@usepa.onmicrosoft.com. 


Bee Cee Manufacturing Co ............................... Full .................................................................... wennerstrom.david@epa.gov. 
Omaha Lead ...................................................... 23 residential parcels ....................................... wennerstrom.david@epa.gov. 
Libby Asbestos ................................................... OU 6 including 42 miles of railroad right of 


way between and in the towns of Libby and 
Troy, MT.


zinner.dania@epa.gov. 


EPA maintains the NPL as the list of 
sites that appear to present a significant 
risk to public health, welfare, or the 
environment. Deletion from the NPL 
does not preclude further remedial 
action. Whenever there is a significant 
release from a site deleted from the NPL, 
the deleted site may be restored to the 
NPL without application of the hazard 
ranking system. Deletion of a site from 
the NPL does not affect responsible 
party liability in the unlikely event that 
future conditions warrant further 
actions. 


List of Subjects in 40 CFR Part 300 


Environmental protection, Air 
pollution control, Chemicals, Hazardous 
substances, Hazardous waste, 
Intergovernmental relations, Natural 
resources, Oil pollution, Penalties, 
Reporting and recordkeeping 
requirements, Superfund, Water 
pollution control, Water supply. 


Authority: 33 U.S.C. 1251 et seq.; 42 U.S.C. 
9601–9657; E.O. 13626, 77 FR 56749, 3 CFR, 
2013 Comp., p. 306; E.O. 12777, 56 FR 54757, 
3 CFR, 1991 Comp., p. 351; E.O. 12580, 52 
FR 2923, 3 CFR, 1987 Comp., p. 193. 


Dated: March 10, 2022. 


Dana Stalcup, 
Acting Office Director, Office of Superfund 
Remediation and Technology Innovation. 
[FR Doc. 2022–05555 Filed 3–21–22; 8:45 am] 


BILLING CODE 6560–50–P 


DEPARTMENT OF LABOR 


Office of Federal Contract Compliance 
Programs 


41 CFR Parts 60–1, 60–2, 60–4, 60–20, 
60–30, 60–40, 60–50, 60–300, and 60– 
741 


RIN 1250–AA14 


Pre-Enforcement Notice and 
Conciliation Procedures 


AGENCY: Office of Federal Contract 
Compliance Programs, Labor. 
ACTION: Notice of proposed rulemaking; 
request for comments. 


SUMMARY: To promote the efficient and 
effective enforcement of laws and 
regulations applicable to Federal 
contractors and subcontractors, the 
Office of Federal Contract Compliance 
Programs (OFCCP) proposes to modify 
regulations that delineate procedures 
and standards the agency follows when 
issuing pre-enforcement notices and 
securing compliance through 
conciliation. This proposal would 
support OFCCP in fulfilling its mission 
to ensure equal employment 
opportunity. 


DATES: To be assured of consideration, 
comments must be received on or before 
April 21, 2022. 
ADDRESSES: You may submit comments, 
identified by Regulation Identifier 
Number (RIN) 1250–AA14, by any of the 
following methods: 


• Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 


• Fax: (202) 693–1304 (for comments 
of six pages or less). 


• Mail: Tina T. Williams, Director, 
Division of Policy and Program 
Development, OFCCP, Room C–3325, 


200 Constitution Avenue NW, 
Washington, DC 20210. 


Instructions: Please submit only one 
copy of your comments by only one 
method. Commenters submitting file 
attachments on http://
www.regulations.gov are advised that 
uploading text-recognized documents, 
i.e., documents in a native file format or 
documents that have undergone optical 
character recognition (OCR), enable staff 
at the Department to more easily search 
and retrieve specific content included in 
your comment for consideration. Please 
be advised that comments received will 
become a matter of public record and 
will be posted without change to http:// 
www.regulations.gov, including any 
personal information provided. 
Commenters submitting comments by 
mail should transmit comments early to 
ensure timely receipt prior to the close 
of the comment period, as the 
Department continues to experience 
delays in the receipt of mail. 


Docket: For access to the docket to 
read background documents or 
comments, go to the Federal 
eRulemaking Portal at http://
www.regulations.gov. Copies of this 
notice of proposed rulemaking will be 
made available, upon request, in the 
following formats: Large print, Braille, 
audiotape, and disc. To obtain this 
notice of proposed rulemaking in an 
alternate format, contact OFCCP at the 
telephone numbers or address listed 
below. 


FOR FURTHER INFORMATION CONTACT: Tina 
T. Williams, Director, Division of Policy 
and Program Development, OFCCP, 200 
Constitution Avenue NW, Room C– 
3325, Washington, DC 20210. 
Telephone: (202) 693–0103. 


SUPPLEMENTARY INFORMATION: 
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1 Hereinafter, the term ‘‘contractor’’ is used to 
refer collectively to Federal contractors and 
subcontractors that fall under OFCCP’s authority, 
unless otherwise expressly stated. This approach is 
consistent with OFCCP’s regulations, which define 
‘‘contract’’ to include subcontracts and ‘‘contractor’’ 
to include subcontractors. 


2 Nondiscrimination Obligations of Federal 
Contractors and Subcontractors: Procedures to 
Resolve Potential Employment Discrimination, 85 
FR 71553 (Nov. 10, 2020). The final rule, which 
took effect on December 10, 2020, was published 
after OFCCP considered comments it received on a 
notice of proposed rulemaking, Nondiscrimination 
Obligations of Federal Contractors and 
Subcontractors: Procedures To Resolve Potential 
Employment Discrimination, 84 FR 71875 (Dec. 30, 
2019). 


3 See 41 CFR 60–1.4, 60–4.3, 60–300.5, 60–741.5. 4 85 FR 71553, 71554. 


5 The 2020 rule also requires OFCCP to 
demonstrate that the unexplained disparity is 
practically significant and, for disparate impact 
cases, OFCCP must identify the specific policy or 
practice of the contractor causing the adverse 
impact, unless OFCCP can demonstrate that the 
elements of the contractor’s selection procedures 
are incapable of separation for analysis. See 41 CFR 
60–1.33. 


6 41 CFR 60–1.28; see also Compliance 
Responsibility for Equal Employment Opportunity, 
43 FR 49240, 49247 (Oct. 20, 1978); Revision of 
Chapter, 33 FR 7804, 7810 (May 28, 1968). 


Overview 
OFCCP administers and enforces 


Executive Order 11246, as amended 
(E.O. 11246); Section 503 of the 
Rehabilitation Act of 1973, as amended, 
29 U.S.C. 793 (Section 503); and the 
Vietnam Era Veterans’ Readjustment 
Assistance Act of 1974, as amended, 38 
U.S.C. 4212 (VEVRAA); and their 
implementing regulations, 41 CFR 
chapter 60. Collectively, these laws 
require Federal contractors and 
subcontractors 1 to take affirmative 
action to ensure equal employment 
opportunity, and not discriminate on 
the basis of race, color, religion, sex, 
sexual orientation, gender identity, 
national origin, disability, or status as a 
protected veteran. Additionally, E.O. 
11246 prohibits a contractor from 
discharging or otherwise discriminating 
against applicants or employees who 
inquire about, discuss, or disclose their 
compensation or that of others, subject 
to certain limitations. 


In November 2020, OFCCP published 
a final rule, ‘‘Nondiscrimination 
Obligations of Federal Contractors and 
Subcontractors: Procedures to Resolve 
Potential Employment Discrimination’’ 
(the ‘‘2020 rule’’),2 amending its 
regulations to codify the required use of 
two notification procedures, the 
Predetermination Notice and the Notice 
of Violation. The 2020 rule requires 
OFCCP to issue a Predetermination 
Notice that provides contractors with an 
initial written notice of preliminary 
indicators of discrimination and 
requests that contractors respond. If 
after providing contractors an 
opportunity to respond, OFCCP finds a 
violation of an equal opportunity 
clause,3 OFCCP will issue a Notice of 
Violation to the contractor requiring 
corrective action and inviting 
conciliation through a written 
agreement. The contractor then has an 
additional opportunity to respond and 
resolve the matter. Where OFCCP and 
the contractor have been unable to 
resolve these findings, and OFCCP has 


reasonable cause to believe that a 
contractor has violated an equal 
opportunity clause, the Director may 
issue a Show Cause Notice requiring the 
contractor to show cause for why 
monitoring, enforcement proceedings, 
or other appropriate action to ensure 
compliance should not be instituted. 
The 2020 rule also provided for an early 
conciliation option for contractors that 
wish to bypass these notice procedures 
and resolve preliminary indicators of 
discrimination directly through a 
conciliation agreement. 


In addition to requiring the use of the 
Predetermination Notice and Notice of 
Violation, the 2020 rule established 
enforcement standards that, as 
explained in the preamble to the final 
rule, were not ‘‘compelled. . . by [Title 
VII of the Civil Rights Act of 1964] and 
OFCCP case law’’ but rather were 
promulgated ‘‘as an exercise of 
[OFCCP’s] enforcement discretion to 
focus OFCCP’s resources on those cases 
with the strongest evidence,’’ ‘‘increase 
the number of contractors the agency 
evaluates,’’ and to provide ‘‘guardrails 
on the agency’s issuance of pre- 
enforcement notices.’’ 4 


Upon further review and assessment 
of the impact of the 2020 rule on OFCCP 
enforcement, OFCCP believes that the 
2020 rule’s inflexible evidentiary 
requirements mandate overly 
particularized and confusing 
evidentiary definitions that impede 
OFCCP’s ability to tailor the pre- 
enforcement process to the specific facts 
and circumstances of each case, delay 
information exchange with contractors, 
and create obstacles to remedying 
discrimination. The 2020 rule’s rigid 
requirements for issuing a 
Predetermination Notice and Notice of 
Violation in some instances exceed 
what courts have required for proof at 
trial and run counter to the general 
principle that the evidentiary standard 
pursuant to Title VII of the Civil Rights 
Act of 1964 (‘‘Title VII’’) is a flexible one 
dependent on the unique facts at issue. 
These heightened and overly formulaic 
evidentiary standards are particularly 
unsuitable at the Predetermination 
Notice stage of a compliance evaluation, 
where OFCCP provides contractors with 
preliminary notice of indicators of 
discrimination so that contractors may 
provide a response to clarify and resolve 
areas of dispute. 


In addition, mandating the same 
heightened and inflexible evidentiary 
requirements for both the 
Predetermination Notice and the Notice 
of Violation creates inefficient and 
duplicative processes, which hinders 


OFCCP’s ability to provide contractors 
with early notification of indicators of 
discrimination found by the agency. 
Moreover, the 2020 rule attempted to 
codify complex evidentiary issues, 
many of which are inherently open to 
debate, thus encouraging contractors to 
raise collateral challenges to OFCCP’s 
pre-enforcement notice procedures, 
rather than providing a substantive 
response to the indicators and findings 
of discrimination. 


Further, the 2020 rule requires that 
OFCCP disclose to the contractor at the 
pre-enforcement stage the quantitative 
and qualitative evidence relied upon by 
OFCCP to support indicators or findings 
of discriminatory intent ‘‘in sufficient 
detail to allow contractors to investigate 
allegations and meaningfully 
respond.’’ 5 While the 2020 rule 
provided that OFCCP may withhold 
personally identifiable information in 
certain circumstances, the disclosure of 
qualitative evidence creates a risk that 
an employer will uncover identities of 
those who experience or report 
discrimination at this investigatory stage 
of the proceeding, which may have a 
chilling effect on the willingness of 
victims and witnesses to participate in 
OFCCP’s investigation and also 
potentially lead to retaliation against 
those who report discrimination. Upon 
careful consideration, OFCCP believes 
that the 2020 regulations negatively 
impact America’s workers by delaying 
the resolution of discrimination findings 
and constraining OFCCP’s ability to 
effectively enforce the full scope of the 
protections that the President and 
Congress have entrusted to the agency. 


In this rulemaking, OFCCP proposes 
to modify the 2020 rule to rescind the 
rigid evidentiary standards and 
definitions, while retaining and refining 
the required pre-enforcement 
procedures for issuing the 
Predetermination Notice and the Notice 
of Violation. OFCCP’s regulations have 
included use of the Show Cause Notice 
since the agency’s inception.6 This 
proposal will clarify OFCCP’s use of the 
Predetermination Notice and the Notice 
of Violation as pre-enforcement 
procedures, similar to the Show Cause 
Notice regulation, which has never 
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7 85 FR 71553, 71571–71574, codified at 41 CFR 
60–1.33(a)(5), 60–300.62(a)(5), 60–741.62(a)(5). 


8 See Directive 2018–01, Use of Predetermination 
Notices (Feb. 27, 2018), available at https://
www.dol.gov/agencies/ofccp/directives/2018-01 
(last accessed Dec. 5, 2021). 


9 85 FR 71553, 71554. 
10 The notices are used at different pre- 


enforcement stages. See FCCM, Chapter 8, 
Resolution of Noncompliance (last updated Jan. 7, 


2021), available at https://www.dol.gov/agencies/ 
ofccp/manual/fccm/chapter-8-resolution- 
noncompliance (last accessed Dec. 3, 2021). OFCCP 
also uses the Notice of Violation and Show Cause 
Notice to identify other types of potential violations 
of law, such as denial of access or other types of 
nondiscrimination violations like recordkeeping 
deficiencies. 


11 See Directive 2018–01, Use of Predetermination 
Notices (Feb. 27, 2018), available at https://
www.dol.gov/agencies/ofccp/directives/2018-01 
(last accessed Dec. 5, 2021). 


12 See 84 FR 71875. Show Cause Notices were 
already codified in OFCCP’s regulations prior to the 
2020 rule, at 41 CFR 60–1.28, 60–300.64, 60– 
741.64. 


13 Conciliation agreements were also already 
codified in OFCCP’s regulations prior to the 2020 
rule, at 41 CFR 60–1.33, 60–300.62, and 60– 
741.62—the same sections that the 2020 rule 
amended to include the Predetermination Notice, 
the Notice of Violation, the early conciliation 
option, and a severability clause specific only to 
that section. 


included the specific type of evidentiary 
standards the 2020 rule introduced. The 
proposed modifications would allow 
OFCCP to tailor the pre-enforcement 
process to the specific facts and 
circumstances of each case, consistent 
with judicial interpretations of the 
applicable legal authorities, which will 
in turn allow OFCCP to more effectively 
redress unlawful discrimination. 


In addition, to promote greater 
efficiency in resolving cases, OFCCP 
proposes to modify the 2020 rule’s 
provision that required a contractor to 
provide a response within 30 calendar 
days of receiving a Predetermination 
Notice.7 The proposal returns the 
Predetermination Notice response 
period to the 15 calendar day period in 
effect prior to the 2020 rule (which 
OFCCP may extend for good cause).8 In 
the proposal, OFCCP also clarifies this 
provision to state that any response 
must be received by OFCCP within 15 
calendar days (absent a deadline 
extension). 


OFCCP also proposes to retain the 
regulatory language regarding early 
resolution, which provides that 
contractors may waive these notice 
procedures if they enter directly into a 
conciliation agreement. Finally, the 
proposal would delete the severability 
clause that applied just to certain 
sections of OFCCP’s regulations and 
replace it with severability clauses 
covering the entirety of each part of 
OFCCP’s regulatory scheme. 


The 2020 final rule was the first time 
OFCCP sought to codify the specific 
forms of evidence that the agency must 
rely upon during its pre-enforcement 
process. Through this proposal, OFCCP 
would promote consistency by 
codifying the required use of the 
Predetermination Notice and Notice of 
Violation when the agency identifies 
preliminary indicators or findings of 
discrimination, while allowing the 
agency the flexibility to issue 
appropriate guidance to field staff on 
the use of the procedures. OFCCP would 
continue to ensure transparency by 
sharing this guidance with the public. 


This proposed rulemaking aims to 
create a streamlined, efficient, and 
flexible pre-enforcement and 
conciliation process to ensure OFCCP 
utilizes its resources strategically to 
advance the agency’s mission through 
effective enforcement. OFCCP remains 
committed to providing contractors 
notice when the agency sees 


preliminary indicators of discrimination 
during a compliance evaluation, as such 
notice is mutually beneficial for OFCCP 
and the contractor under review because 
it provides the contractor an 
opportunity to respond and work to 
resolve the issues. 


Purpose of the 2020 Rule 


In its 2020 final rule, OFCCP stated an 
intent to increase clarity and 
transparency for Federal contractors, 
establish clear parameters for OFCCP 
enforcement proceedings, and enhance 
the efficient enforcement of the law. The 
2020 rule identified two primary 
objectives: (1) Increase the number of 
contractors the agency evaluates and (2) 
focus on resolving stronger cases 
through the strategic allocation of 
limited agency resources.9 As detailed 
further below in this proposed 
rulemaking, OFCCP reconsidered the 
2020 rule and assessed its impact on 
OFCCP enforcement processes and has 
found that the 2020 rule’s formulaic and 
inflexible evidentiary standards for pre- 
enforcement notices neither assist the 
agency in strategically allocating its 
limited resources nor enable the agency 
to evaluate more contractors. Instead, 
the 2020 rule’s evidentiary mandates 
diminish OFCCP’s ability to provide 
contractors with early notification of 
indicators of discrimination and 
unnecessarily divert agency and 
contractor resources away from 
addressing discrimination by spawning 
time-consuming collateral disputes 
about the implementation of these 
heightened evidentiary standards. This 
decreases rather than increases the 
number of contractors that OFCCP can 
evaluate for compliance with equal 
opportunity laws. OFCCP thus proposes 
to modify the 2020 rule to ensure that 
OFCCP utilizes its resources 
strategically to provide contractors with 
an early opportunity to understand and 
resolve indicators or findings of 
discrimination and to enable the agency 
to protect America’s workers by 
enforcing the full scope of the equal 
opportunity authorities with which it 
has been entrusted. 


Pre-Enforcement Notices 


Historically, OFCCP has issued pre- 
enforcement notices in compliance 
evaluations (i.e., the Predetermination 
Notice, Notice of Violation, and Show 
Cause Notice) when the agency is 
seeking to remedy findings of 
discrimination.10 Prior to 2018, the use 


of the Predetermination Notice varied 
by region and by the type of case. In 
2018, OFCCP issued a directive, 
requiring the consistent issuance of 
Predetermination Notices for 
preliminary discrimination findings 
identified during the course of 
compliance evaluations.11 


A stated goal of the 2020 rule was to 
provide contractors with greater 
certainty by codifying the historical, 
then-existing procedures for issuing the 
Predetermination Notice and the Notice 
of Violation.12 The preamble to the 2020 
rule stated that the Predetermination 
Notice is intended to encourage 
communication with contractors and 
provide them an opportunity to respond 
to preliminary indicators of 
discrimination prior to OFCCP deciding 
to issue a Notice of Violation. As set 
forth in the 2020 rule, if the contractor 
did not respond to the Predetermination 
Notice or sufficiently rebut the 
preliminary indicators in the 
Predetermination Notice, OFCCP would 
issue the Notice of Violation to inform 
the contractor that the agency found 
violations of one or more of the laws it 
enforces. The Notice of Violation also 
informed the contractor that corrective 
action would be required and invited 
conciliation through a written 
agreement.13 


Rather than simply codify OFCCP’s 
then-existing procedures for issuing the 
Predetermination Notice and Notice of 
Violation, the 2020 rule instead 
exercised the agency’s enforcement 
discretion to adopt rigid standards that 
the agency had not historically followed 
for issuing these two notices, 
necessitating that OFCCP alter the 
content of the Predetermination Notice 
and Notice of Violation from what had 
previously been included in the notices. 
As detailed further below, this 
rulemaking proposes to retain the 
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14 85 FR 71553, 71562–71565. 
15 For all cases proceeding under a disparate 


treatment theory, subject to certain enumerated 
exceptions, the 2020 rule establishes that OFCCP is 
required to provide qualitative evidence supporting 
a finding of discriminatory intent. For all cases 
proceeding under a disparate impact theory, the 
2020 rule requires OFCCP to identify the policy or 
practice of the contractor causing the adverse 
impact with factual support demonstrating why 
such policy or practice has a discriminatory effect. 
85 FR 71553, 71562–71565. 


16 85 FR 71553, 71562. 
17 85 FR 71553, 71555. The definitions are now 


codified at 41 CFR 60–1.3, 60–300.2(t)–(u), and 60– 
741.2(s)–(t). 


18 The definition of quantitative evidence 
includes this standard for statistical significance: 
‘‘. . . a disparity in employment selection rates or 
rates of compensation is statistically significant by 
reference to any one of these statements: (1) The 
disparity is two or more times larger than its 
standard error (i.e., a standard deviation of two or 
more); (2) The Z statistic has a value greater than 
two; or (3) The probability value is less than 0.05. 
It also includes numerical analysis of similarly 
situated individuals, small groups, or other 
characteristics, demographics or outcomes where 
hypothesis-testing techniques are not used.’’ 41 CFR 
60–1.3, 60–300.2(t)–(u), 60–741.2(s)–(t); see also 85 
FR 71553, 71571–71574. 


19 85 FR 71553, 71556. 
20 Id. at 71559–71560. 
21 See OFCCP v. Oracle, 2017–OFC–00006, 19 


(Order Denying Cross Motions for Summary 
Judgment Granting in Part Defendant’s Alternative 
Motion for Partial Summary Judgment & Order for 
Additional Briefing on Show Cause Notice & 
Conciliation, Nov. 25, 2019) (‘‘‘Reasonable cause’ is 
something that the [Director of OFCCP] is given the 
discretion to determine[.]’’); see also OFCCP v. 
Oracle, 2017–OFC–00006, 8 (Order Granting 
OFCCP Summary Judgment as to Oracle’s 
Affirmative Defenses Related to the Show Cause 


Continued 


agency’s consistent use of the two pre- 
enforcement notices while rescinding 
the 2020 rule’s rigid evidentiary 
mandates. 


Prior to the issuance of the 2020 final 
rule, OFCCP had issued subregulatory 
guidance and internal procedures on the 
use of the Predetermination Notice, as 
well as the Notice of Violation, through 
the Federal Contract Compliance 
Manual (FCCM) and agency directives. 
The agency has utilized this guidance to 
promote transparency and consistency, 
while ensuring the agency has the 
flexibility to update these guidance 
documents to improve procedures and 
align with OFCCP’s strategic 
enforcement measures. The 2020 rule 
also codified a new pre-enforcement 
procedure available for OFCCP and 
contractors to expedite conciliation by 
bypassing the Predetermination Notice 
and Notice of Violation procedures and 
entering directly into a conciliation 
agreement. In this rulemaking, OFCCP 
retains this expedited conciliation 
process and only proposes changes to 
that subsection of the 2020 rule to 
clarify the agency’s role in pursuing the 
expedited conciliation option. 


Evidentiary Standards 
The 2020 rule codified evidentiary 


standards that OFCCP must meet in 
order to issue a Predetermination Notice 
and a Notice of Violation. Under the 
2020 rule, OFCCP’s authority to issue a 
Predetermination Notice or Notice of 
Violation for discrimination cases is 
limited to those situations where 
OFCCP demonstrates that it has specific 
forms of evidence conforming to the 
regulatory thresholds requiring 
quantitative (i.e., statistical or other 
numerical) evidence, practical 
significance, and qualitative evidence of 
discrimination.14 The 2020 rule 
differentiates the procedures followed 
for disparate treatment and disparate 
impact theories of discrimination and 
provides the evidentiary standards 
OFCCP must meet to issue pre- 
enforcement notices under each legal 
theory.15 The 2020 rule mandates that, 
upon the contractor’s request, OFCCP 
must provide the model and variables 
used in the agency’s statistical analysis 
and an explanation for any variable that 


was excluded from the statistical 
analysis. The 2020 rule also requires 
OFCCP to explain in detail the basis for 
its findings in pre-enforcement 
notices.16 For the reasons discussed 
below, this rulemaking proposes to 
rescind these formal evidentiary 
standards and disclosure requirements 
in the 2020 rule. 


Definitions 


Finally, the 2020 rule added 
definitions for ‘‘quantitative evidence’’ 
and ‘‘qualitative evidence’’ to OFCCP’s 
regulations purporting to add greater 
clarity and certainty as to the types of 
evidence the agency uses to support the 
issuance of pre-enforcement notices.17 
The term ‘‘qualitative evidence’’ is 
defined to include the various types of 
documents, testimony, and interview 
statements that OFCCP collects during 
its compliance evaluations relevant to a 
finding of discrimination, and clarified 
the purposes for which it will be used. 
The term ‘‘quantitative evidence’’ 
establishes the support needed for 
OFCCP to determine that there is a 
statistically significant disparity in a 
contractor’s employment selection or 
compensation outcomes affecting a 
group protected under OFCCP’s laws. 
The definition sets a standard for what 
OFCCP considers statistically 
significant.18 The definition also 
includes quantitative analyses, such as 
cohort analyses, which are comparisons 
of similarly situated individuals or 
small groups of applicants or employees 
that are numerical in nature but do not 
use hypothesis testing techniques. 
Pursuant to the 2020 rule, the term 
‘‘qualitative evidence’’ gives an 
affirmative, descriptive label to the 
types of evidence that fall into that 
category while the term ‘‘quantitative 
evidence’’ better encapsulates OFCCP’s 
analytical evidence given the agency’s 
use of descriptive statistics and non- 
parametric and cohort analyses, in 
addition to a variety of statistical tests 


based on hypothesis testing.19 OFCCP 
declined to add a specific definition for 
practical significance in the 2020 rule 
because it concluded there is not a 
settled definition in relevant academic 
literature and a variety of measures may 
be appropriate to use in any given case, 
instead describing the common types of 
practical significance measures and 
explaining the metrics the agency would 
customarily use.20 In this proposed 
rulemaking, OFCCP proposes to 
eliminate the definitions for the reasons 
discussed below. 


Modifications To Promote Effective 
Enforcement 


Rescinding Evidentiary Standards 
Codified by the 2020 Rule 


The 2020 rule codifies specific 
evidentiary standards that OFCCP must 
meet in order to issue a 
Predetermination Notice and a Notice of 
Violation. The preamble to the 2020 rule 
concedes, however, that these 
standards, applicable to both the 
Predetermination Notice and the Notice 
of Violation, are not compelled by Title 
VII or OFCCP case law. Indeed, as 
discussed below, the 2020 rule places 
certain obligations on OFCCP that go 
beyond what is required by E.O. 11246 
to state or prove a claim of 
discrimination or by Title VII for proof 
of discrimination after the completion of 
the discovery process upon a full 
evidentiary record in litigation. 


The pre-enforcement notice process is 
intended to place the employer on 
notice of OFCCP’s concerns of 
discrimination. The information 
available to OFCCP during the pre- 
enforcement notice stage of a 
compliance evaluation is necessarily 
limited compared to a full evidentiary 
record available to support proof of a 
violation at trial. Thus, imposing proof 
standards for the agency’s initial pre- 
enforcement proceedings that 
essentially require the agency to be trial 
ready—and, as discussed in more detail 
below, are even more onerous than are 
required in court to prove a violation 
under Title VII—is incompatible with 
the investigatory stage of a compliance 
evaluation.21 As set forth in OFCCP’s 
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Notice & Conciliation, Dec. 3, 2019) (denying 
Oracle’s argument that if OFCCP did not meet the 
reasonable cause standard for issuing the show 
cause notice, then all of the evidence gathered was 
gathered in violation of the Fourth Amendment 
stating ‘‘[this argument] presumes that the Show 
Cause Notice has a much more important place than 
can be fairly read into the regulatory scheme’’). 


22 41 CFR 60–1.28, 60–300.64, 60–741.64. 
23 See, e.g., 42 U.S.C. 2000e–5(b); cf. OFCCP v. 


Honeywell, 77–OFC–3, 8–9 (Sec’y of Labor Dec. & 
Order on Mediation, June 2, 1993) (comparing the 
show cause procedure to the reasonable cause 
determination made by the Equal Employment 
Opportunity Commission (EEOC), the ALJ found 
that the government letter explaining the 
deficiencies found and recommended remedial 
actions was comparable to a reasonable cause 
determination); U.S. Equal Employment 
Opportunity Commission, ‘‘Definition of Terms,’’ 
available at https://www.eeoc.gov/statistics/ 
definitions-terms (last visited Nov. 8, 2021). 


24 41 CFR 60–1.28, 60–300.64, 60–741.64; cf 
EEOC v. Keco Indus., Inc., 748 F.2d 1097, 1100 (6th 
Cir. 1984) (EEOC’s cause determination ‘‘does not 
adjudicate rights and liabilities; it merely places the 
defendant on notice of the charges’’) (citing EEOC 
v. E.I. Dupont de Nemours & Co., 373 F. Supp. 
1321, 1338 (D. Del. 1974)). 


25 Cf. OFCCP v. Greenwood Mills, Inc., Nos. 00– 
044, 01–089, 2002 WL 31932547, at *4 (ARB Final 
Decision & Order Dec. 20, 2002) (‘‘The legal 
standards developed under Title VII of the Civil 
Rights Act of 1964 apply to cases brought under 
[E.O. 11246].’’). 


26 85 FR 71553, 7155. 
27 See generally Heckler v. Chaney, 470 U.S. 821 


(1985); Andrews v. Consolidated Rail Corporation, 
831 F.2d 678, 684 (3rd Cir. 1987) (applying Chaney 
to OFCCP decision to decline enforcement under 
Section 503); Clementson v. Brock, 806 F.2d 1402, 
1404 (9th Cir. 1986) (applying Chaney to OFCCP 
decision to decline enforcement under VEVRAA). 


28 Similarly, for claims related to disability 
discrimination, OFCCP would continue to apply the 
nondiscrimination standards of the Americans with 
Disabilities Act of 1990 (ADA), as amended, to 
compliance evaluations pertaining to Section 503. 
See, e.g., 41 CFR 60–741.1(c)(1), 60–742.4. 


29 The 2020 rule definitions are codified at 41 
CFR 60–1.3, 60–300.2(t)–(u), 60–741.2(s)–(t). 


30 See Int’l Bhd. of Teamsters v. United States, 
431 U.S. 324, 358 (1977) (‘‘[T]he facts necessarily 
will vary in Title VII cases, and the specification 
. . . of the prima facie proof required from (a 
plaintiff) is not necessarily applicable in every 
respect to differing factual situations.’’ (alterations 
omitted) (quoting McDonnell Douglas Corp. v. 
Green, 411 U.S. 792, 802 n. 13(1973)); Adams v. 
Ameritech Servs., Inc., 231 F.3d 414, 425 (7th Cir. 
2000) (‘‘No one piece of evidence has to prove every 
element of the plaintiff’s case[.]’’) (internal citations 
omitted); Anderson v. Douglas & Lomason Co., Inc., 
26 F.3d 1277, 1285 (5th Cir. 1994) (‘‘If statistical 
evidence is insufficient to establish discriminatory 
intent, the plaintiffs may bolster their case by 
introducing historical, individual, or circumstantial 
evidence.’’) (citing Bernard v. Gulf Oil Corp., 841 
F.2d 547, 568 (5th Cir. 1988)). 


longstanding regulations in effect since 
OFCCP’s inception, the agency will 
issue a Show Cause Notice to proceed 
with an enforcement action where it has 
reasonable cause to believe 
discrimination occurred based on the 
information available through its 
investigation.22 This means that, based 
upon the evidence obtained in the 
investigation, the agency believes 
discrimination did occur.23 This does 
not require developing a full evidentiary 
record to support proof at trial, but 
rather providing notice of the agency’s 
findings supporting its belief that 
violations occurred and giving the 
contractor the opportunity to show why 
agency action to ensure compliance 
should not be instituted.24 Thus, even 
this final stage in the pre-enforcement 
process does not impose specific 
evidentiary regulations or trial-level 
proof prior to the institution of an 
enforcement action. 


The Predetermination Notice is the 
initial written notice in a multi-stage 
notification and information exchange 
process provided to contractors to 
promote a mutual understanding of the 
issues and facilitate voluntary 
resolution. Prior to the 2020 regulation, 
the Predetermination Notice served to 
foster communication with contractors 
about preliminary indicators of 
discrimination, providing the contractor 
with an early opportunity to understand 
and respond to OFCCP’s preliminary 
findings. This process enables the 
sharing of additional information that 
may assist OFCCP in resolving the 
preliminary findings or conducting a 
more refined analysis of the data before 
determining whether to issue a Notice of 
Violation. 


In order to issue a Predetermination 
Notice under the 2020 rule, OFCCP 
must meet the same evidentiary 
standards as required to issue a Notice 
of Violation. As a result, the 2020 rule 
has created inefficiencies and delay in 
OFCCP’s pre-enforcement process. In 
addition, the 2020 rule has in certain 
respects created higher evidentiary 
requirements for E.O. 11246 matters 
than Title VII matters, which unduly 
circumscribes OFCCP’s ability to 
prosecute discriminatory practices and 
is contrary to the approach generally 
followed by OFCCP and recognized in 
relevant case law.25 


While the 2020 rule purported to 
‘‘focus OFCCP’s resources on those 
cases with the strongest evidence,’’ 26 
upon further reconsideration OFCCP 
believes the rule hindered the agency’s 
ability to focus on those cases with the 
strongest evidence by adopting a 
formulaic approach to evidentiary 
standards rather than viewing the 
strength of the evidence in light of the 
particular facts and circumstances at 
issue in each case. OFCCP has 
concluded that rigid evidentiary 
standards are unnecessary and unduly 
constrain the agency’s broad 
enforcement discretion as to the cases it 
decides to litigate and those it does 
not.27 OFCCP has been diligent in 
managing its limited resources for 
decades to focus on the strongest cases 
without the need for blanket evidentiary 
standards. To promote more effective 
enforcement, OFCCP proposes to return 
to its long-standing practice of focusing 
agency resources without imposing 
blanket evidentiary standards, pursuing 
those cases supported by strong 
evidence tailored to the facts of each 
case. Further, OFCCP believes that the 
2020 rule has failed to meet its 
objectives of providing clarity and 
promoting efficiency. As described in 
more detail below, these strict 
evidentiary standards have instead led 
to delays in resolutions by increasing 
disagreements between OFCCP and 
contractors about the requirements for 
Predetermination Notices. 


With this proposal, OFCCP would 
apply Title VII standards to the facts 


and circumstances of each compliance 
evaluation to provide contractors with 
notice of the nature of OFCCP’s 
concerns.28 OFCCP proposes to adopt 
this approach to advance a policy of 
promoting consistency between Title VII 
and E.O. 11246 and to remove 
unnecessary constraints on the agency’s 
ability to pursue meritorious cases. 
Taking this approach will help OFCCP 
advance the overriding policy goal of 
promoting nondiscrimination by 
strengthening the enforcement of federal 
protections under E.O. 11246. OFCCP 
also would promote transparency and 
consistency by continuing to codify the 
required use of the Predetermination 
Notice when the agency identifies 
preliminary indicators of 
discrimination. 


1. ‘‘Quantitative’’ and ‘‘Qualitative’’ 
Evidence 


The 2020 rule requires that OFCCP, 
with only narrow exceptions, provide 
both ‘‘quantitative’’ and ‘‘qualitative’’ 
evidence before issuing a 
Predetermination Notice or a Notice of 
Violation, and provides definitions for 
what constitutes ‘‘quantitative’’ and 
‘‘qualitative’’ evidence.29 These 
provisions of the 2020 rule depart from 
traditional Title VII standards in two 
respects. First, Title VII does not 
prescribe the different and specific 
forms of evidence described in the 2020 
rule in order to establish a prima facie 
case of discrimination, much less 
investigatory findings of violation.30 
Interpretive Title VII case law 
demonstrates that there are multiple 
ways to establish a prima facie case of 
discrimination, including through 
statistical evidence alone, as long as the 


VerDate Sep<11>2014 16:35 Mar 21, 2022 Jkt 256001 PO 00000 Frm 00038 Fmt 4702 Sfmt 4702 E:\FR\FM\22MRP1.SGM 22MRP1lo
tte


r 
on


 D
S


K
11


X
Q


N
23


P
R


O
D


 w
ith


 P
R


O
P


O
S


A
LS


1



https://www.eeoc.gov/statistics/definitions-terms

https://www.eeoc.gov/statistics/definitions-terms





16143 Federal Register / Vol. 87, No. 55 / Tuesday, March 22, 2022 / Proposed Rules 


31 See Bazemore v. Friday, 478 U.S. 385, 400 
(1986) (‘‘Whether . . . [statistics] . . . carry the 
plaintiffs’ ultimate burden will depend in a given 
case on the factual context of each case in light of 
all the evidence presented by both the plaintiff and 
the defendant.’’); Int’l Bhd. of Teamsters, 431 U.S. 
at 339 (finding that statistics may be used to 
establish a prima facie case, but cautioning that the 
‘‘usefulness [of statistics] depends on all of the 
surrounding facts and circumstances’’) (internal 
citations omitted); see also Isabel v. City of 
Memphis, 404 F.3d 404, 412 (6th Cir. 2005) 
(‘‘[W]hen the Supreme Court stated that a plaintiff 
may rely solely on statistical evidence to establish 
a prima facie case of disparate impact . . . it did 
not say what kind of statistical evidence should be 
relied on. Neither the Supreme Court nor this Court 
has ever limited a plaintiff’s choices in Title VII 
cases involving statistical analysis in any way.’’) 
(citing Wards Cove Packing Co. v. Atonio, 490 U.S. 
642, 656–57 (1989)). 


32 See Watson v. Fort Worth Bank & Trust, 487 
U.S. 977, 995 n.3 (1988) (noting that the Supreme 
Court has ‘‘not suggested that any particular 
number of ‘standard deviations’ can determine 
whether a plaintiff has made out a prima facie case 
in the complex area of employment 
discrimination’’); Gay v. Waiters’ & Dairy 
Lunchmen’s Union, Local No. 30, 694 F.2d 531, 551 
(9th Cir. 1982) (‘‘It would be improper to posit a 
quantitative threshold above which statistical 
evidence of disparate racial impact is sufficient as 
a matter of law to infer discriminatory intent, and 
below which it is insufficient as a matter of law.’’). 


33 See FCCM, Chapter 2E00, Types of Evidence, 
available at https://www.dol.gov/agencies/ofccp/ 
manual/fccm/2e-collecting-information-analysis/ 
2e00-types-evidence (last accessed Dec. 3, 2021) 
(explaining that during its compliance evaluations, 
OFCCP seeks a variety of other types of 
nonstatistical evidence, including anecdotal 
evidence). 34 85 FR 71564. 


35 Int’l Bhd. of Teamsters, 431 U.S. at 358. 
36 Thomas v. Eastman Kodak Co., 183 F. 3d 38, 


58 n.12 (1st Cir. 1999) (citing Hodgens v. Gen. 
Dynamics Corp., 144 F.3d 151, 171 n. 13 (1st Cir. 
1998)). 


37 42 U.S.C. 2000e–2(k)(1)(A)(i); see also Ricci v. 
DeStefano, 557 U.S. 557, 578 (2009) (‘‘An employer 
may defend against liability [for disparate impact 
discrimination] by demonstrating that the practice 
is ‘job-related for the position in question and 
consistent with business necessity.’ ’’); Wards Cove 
Packing Co., 490 U.S. at 659 (‘‘[T]he employer 
carries the burden of producing evidence of a 
business justification for his employment 
practice.’’). 


38 By way of example, because a plaintiff in 
disparate impact cases must, where possible, 
identify the particular employment practice that is 
causing the adverse impact, see 42 U.S.C. 2000e– 


Continued 


plaintiff ultimately satisfies its burden 
of proof.31 


As the U.S. Supreme Court and lower 
courts have long recognized, Title VII 
requires a case-by-case evaluation of the 
facts and circumstances.32 There is no 
one-size-fits-all blanket formula for 
establishing discrimination. Yet, the 
2020 rule circumscribes OFCCP’s 
authority to pursue only those cases that 
meet bright line statistical thresholds or 
rely on specific types of evidence. To be 
sure, OFCCP recognizes the utility of 
anecdotal evidence in support of 
discrimination cases generally and will 
continue to make efforts to gather such 
evidence during its compliance 
evaluations.33 However, to require as a 
baseline rule that the agency proffer 
evidence falling within multiple and 
different categories regardless of the 
factual circumstances of a case— 
especially at the investigative stage— 
goes beyond well-established Title VII 
principles. In addition, a number of the 
regulatory requirements impose a 
standard that is inherently fact specific, 
open to dispute, and ultimately 
unnecessary to adjudicate at this initial 
stage of the proceeding, including the 
requirement that OFCCP provide 
‘‘qualitative evidence supporting a 
finding of discriminatory intent for all 
cases proceeding under a disparate 


treatment theory’’ (emphasis added), 
subject to certain enumerated 
exceptions. Such disputes created 
protracted delays in remedying 
violations of the law. Moreover, the 
2020 rule requires that OFCCP disclose 
to the contractor at this preliminary 
stage the quantitative and qualitative 
evidence relied upon by OFCCP to 
support findings of discriminatory 
intent ‘‘in sufficient detail to allow 
contractors to investigate allegations 
and meaningfully respond.’’ 34 
Mandating the disclosure of anecdotal 
evidence at this pre-determination stage 
may have a chilling effect on the 
willingness of victims and witnesses to 
participate in OFCCP’s investigation 
due to concerns that an employer may 
uncover their identities, which could 
lead to retaliation. The preamble to the 
2020 rule acknowledges that OFCCP 
may withhold ‘‘personal identifying 
information from the description of the 
qualitative evidence if the information 
is protected from disclosure under 
recognized governmental privileges, or 
if providing that information would 
otherwise violate confidentiality or 
privacy protections afforded by law;’’ 
yet, even in those circumstances where 
OFCCP may withhold an individual’s 
identity, witnesses may remain 
concerned about the employer’s ability 
to ascertain their identity from the 
anecdotal information provided at this 
pre-determination stage. 


As such, OFCCP proposes to rescind 
the 2020 rule requirement to provide 
both ‘‘quantitative’’ and ‘‘qualitative’’ 
evidence before issuing a 
Predetermination Notice or Notice of 
Violation. As described above, disputes 
over this requirement resulted in 
protracted delays for remedying 
violations. Eliminating this 
unnecessary, rigid requirement allows 
the agency more flexibility, better 
ensures prompt resolutions, and 
strengthens its ability to protect workers 
and enforce the law. Eliminating this 
requirement also allows OFCCP to better 
align its enforcement with Title VII 
evidentiary standards. 


Because OFCCP is proposing to 
rescind this requirement, the definitions 
of ‘‘quantitative evidence’’ and 
‘‘qualitative evidence’’ included in the 
2020 rule to support the evidentiary 
scheme would no longer be necessary. 
Even when evaluated outside of the 
2020 rule’s evidentiary framework, 
upon further consideration, OFCCP now 
believes these definitions, and 
particularly the definition for 
‘‘qualitative evidence,’’ to be confusing, 
overly particularized, and inconsistent 


with the general principle that the Title 
VII evidentiary standard is a flexible one 
dependent on the unique facts at 
issue.35 First, the 2020 rule’s definition 
of ‘‘qualitative evidence’’ begins with a 
series of lengthy, highly specific 
examples that may not be present in 
many systemic discrimination cases. 
Although the 2020 rule stated that 
qualitative evidence ‘‘includes but is not 
limited to’’ these examples, some 
contractors now assert that OFCCP must 
present evidence of these highly specific 
examples in its cases, creating delays to 
OFCCP’s pre-enforcement conciliation 
procedures. However, the 2020 rule’s 
first example—‘‘biased statements, 
remarks, attitudes, or acts based upon 
membership in a protected class, 
particularly when made by a decision 
maker involved in the action under 
investigation’’—includes the sort of 
direct, ‘‘smoking gun’’ evidence that, 
while certainly probative of 
discrimination, is ‘‘rarely found in 
today’s sophisticated employment 
world.’’ 36 The next example—evidence 
about ‘‘misleading or contradictory 
information’’ given by an employer to 
an employee or applicant ‘‘in 
circumstances suggesting discriminatory 
treatment’’—also describes narrow 
factual scenarios that may not be 
present in many cases, substantially 
limiting the utility of the definition. The 
‘‘qualitative evidence’’ definition is also 
overly focused on evidence of 
discriminatory intent in disparate 
treatment cases. Even though it includes 
one example related to disparate impact 
cases—evidence related to ‘‘the business 
necessity (or lack thereof) of a 
challenged policy or practice’’—that 
example is problematic because it is: (1) 
A category of evidence that is the 
employer’s burden to demonstrate, after 
the agency establishes a prima facie 
case; 37 and (2) not the only sort of 
‘‘qualitative’’ evidence that plaintiffs 
typically introduce or rely upon in the 
course of a disparate impact case.38 
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2(k)(1)(B)(i), it is commonplace for a plaintiff to 
introduce testimony or interview statements from 
expert witnesses or company officials regarding its 
selection or compensation system that would 
provide necessary context and help to identify the 
particular employment practice at issue. Similarly, 
evidence regarding less discriminatory alternative 
employment practices is a common feature in 
disparate impact cases. 42 U.S.C. 2000e– 
2(k)(1)(A)(ii). 


39 OFCCP applies ADA standards to compliance 
evaluations pertaining to Section 503. See supra at 
n. 28. 


40 Practical Significance in EEO Analysis 
Frequently Asked Questions, Question #1 (last 
updated Jan. 15, 2021), available at www.dol.gov/ 
agencies/ofccp/faqs/practicalsignificance (last 
accessed Dec. 5. 2021). See also 85 FR 71553, 
71559. 


41 85 FR 71556. 
42 See Elliot Ko, Big Enough to Matter: Whether 


Statistical Significance or Practical Significance 
Should Be the Test for Title VII Disparate Impact 
Claims, 101 Minn. L.R. 869, 889 (2016) (‘‘Title VII 
does not require plaintiffs to prove that an 
employment practice had a ‘large’ impact on a 


protected class. Title VII just requires plaintiffs to 
prove that ‘a particular employment practice’ had 
a disparate impact on a protected class.... Title VII 
only requires proof of a ‘disparate impact,’ not proof 
of a ‘very’ disparate impact that is large enough to 
warrant societal or moral condemnation.’’). 


43 Jones v. City of Boston, 752 F.3d 38 (1st Cir. 
2014); Apsley v. Boeing Co., 691 F.3d 1184 (10th 
Cir. 2012); Stagi v. Nat’l R.R. Passenger Corp., 2010 
WL 3273173 (3d Cir. Aug. 16, 2010). 


44 Jones, 752 F.3d at 53. 
45 Id. 
46 Id. (internal citations omitted). 
47 Id. (internal citations omitted). 
48 Stagi, 2010 WL 3273173 at *5 (citing Castaneda 


v. Partida, 430 U.S. 482, 496 n.17 (1977)); see also 
Meditz v. City of Newark, 658 F.3d 364, 372 (3d Cir. 
2011) (using only a measure of statistical 
significance to determine whether plaintiff 
established a prima facie case of disparate impact). 


49 Brown v. Nucor Corp., 785 F.3d 895, 908, 935 
(4th Cir. 2015); Isabel v. City of Memphis, 404 F.3d 
404, 412, 418 (6th Cir. 2005); Ensley Branch of 
NAACP v. Seibels, 31 F.3d 1548, 1555 (11th Cir. 
1994); Waisome v. Port Auth. of N.Y. & N.J., 948 
F.2d 1370, 1376 (2d Cir. 1991); Clady v. County of 
Los Angeles, 770 F.2d 1421, 1428–29 (9th Cir. 
1985); Fisher v. Procter & Gamble Mfg. Co., 613 
F.2d 527, 545 (5th Cir. 1980). 


50 Ko, supra n. 42, at 881–84. 


51 See Practical Significance in EEO Analysis 
Frequently Asked Questions (last updated Jan. 15, 
2021), at https://www.dol.gov/agencies/ofccp/faqs/ 
practical-significance (last accessed Dec. 5, 2021). 


Finally, the definition includes 
‘‘whether the contractor has otherwise 
complied with its non-discrimination 
obligations’’ as a type of permissible 
qualitative evidence. Upon 
reconsideration, OFCCP has concerns 
that this provision could easily be 
misinterpreted to mean that when a 
contractor complies with some of its 
nondiscrimination obligations, it 
somehow lessens the weight of evidence 
of noncompliance with other 
nondiscrimination obligations. 
Accordingly, OFCCP proposes to 
remove the two definitions added in the 
2020 rule. OFCCP will continue to 
evaluate its cases in line with well- 
established Title VII evidentiary 
standards and will continue to provide 
compliance assistance and other 
guidance materials on these standards 
as appropriate.39 


2. Practical Significance 


Practical significance refers to 
whether an observed disparity in 
employment opportunities or outcomes 
reflects meaningful harm to the 
disfavored group, focusing on the 
contextual impact or importance of the 
disparity rather than its likelihood of 
occurring by chance.40 For allegations 
included in a Predetermination Notice 
and Notice of Violation, the 2020 rule 
requires that OFCCP demonstrate 
practical significance, and the preamble 
includes quantitative ranges for various 
measures indicating whether it is 
‘‘likely’’ or ‘‘unlikely’’ that practical 
significance is present.41 


Whether Title VII specifically requires 
a finding of practical significance is an 
unsettled question. The text of Title VII 
contains no specific requirement that 
practical significance must be 
demonstrated.42 Of the circuit courts 


that have expressly addressed the issue, 
three have concluded that Title VII does 
not require a showing of practical 
significance.43 For example, in Jones v. 
City of Boston, the First Circuit 
explicitly held that a plaintiff’s failure 
to demonstrate practical significance 
could not preclude that plaintiff from 
relying on evidence of statistical 
significance to establish a prima facie 
case of disparate impact.44 In doing so, 
the Court noted that the requirements a 
plaintiff must otherwise meet under 
Title VII ‘‘secure most of the advantages 
that might be gained’’ from a test of 
practical significance.45 First, the ‘‘need 
to show statistical significance will 
eliminate small impacts as fodder for 
litigation . . . because proving that a 
small impact is statistically significant 
generally requires large samples sizes, 
which are often unavailable.’’ 46 Second, 
the subsequent steps required for a 
plaintiff to successfully recover under 
Title VII provide an additional 
safeguard in that the employer may 
rebut the prima facie case.47 Similarly, 
in Stagi v. National Railroad Passenger 
Corp., the Third Circuit explicitly 
declined to require a showing of 
practical significance, and instead 
required only that the plaintiffs meet the 
well-established thresholds for 
statistical significance in order to meet 
their prima facie case.48 


Other circuit courts have considered 
measures of practical significance in 
determining whether a plaintiff in a 
disparate impact case has satisfied a 
prima facie case.49 These cases have 
generally adopted a holistic approach to 
the evidence required in a given case 
depending on the facts at issue.50 


However, unlike with statistical 
significance, courts have not similarly 
coalesced around uniform quantitative 
measures for what constitutes sufficient 
practical significance. Consequently, the 
2020 rule did not specify which 
measure of many available options 
OFCCP should utilize as a threshold for 
practical significance during its 
compliance evaluations of selection and 
compensation procedures. As OFCCP 
has stated in its Frequently Asked 
Questions published even prior to the 
2020 rule, the agency utilizes a variety 
of measures for evaluating practical 
significance as appropriate to the 
employment issue under review and the 
specific facts of each case.51 


As part of its enforcement discretion, 
OFCCP has historically utilized 
practical significance measures where 
appropriate in compliance evaluations 
based on the specific facts of the case 
without the need for regulations. In 
addition, the particular ranges that were 
discussed in the preamble of the 2020 
rule may not be appropriate in all cases 
depending on the other evidence that 
exists. It also remains unsettled whether 
Title VII requires a finding of practical 
significance, and, if so, what level of 
practical significance is sufficient and 
appropriate to the process under review. 
Accordingly, OFCCP believes it is not 
advisable to attempt to regulate the 
standards for practical significance, and 
proposes to remove the requirement to 
demonstrate practical significance 
before issuing a Predetermination 
Notice or Notice of Violation. Moving 
forward, however, OFCCP would still 
consider practical significance measures 
where appropriate as part of a holistic 
evaluation of the cases it investigates 
along with statistical significance and 
all other evidence gathered in the course 
of the investigation. 


Addressing Barriers to Enforcement 
Created by the 2020 Rule 


OFCCP believes that rescinding the 
inflexible evidentiary standards would 
also advance OFCCP’s policy goal of 
alleviating duplicative and inefficient 
processes created by the 2020 rule that 
undermine effective enforcement of 
equal employment opportunity laws. 
For instance, the Predetermination 
Notice originally served to foster 
communication with contractors about 
preliminary indicators of 
discrimination. However, at the 
preliminary stage, these rigid 
evidentiary standards also invite 
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52 OFCCP compliance reviews proceed in three 
stages: Desk audit, on-site review, and off-site 
analysis. See 41 CFR 60–1.20(a)(1), 60–300.60(a), 
60–741.60(a). 


53 See Directive 2018–01, Use of Predetermination 
Notices (Feb. 27, 2018), available at https://
www.dol.gov/agencies/ofccp/directives/2018-01 
(last accessed Dec. 5, 2021). 


54 41 CFR 60–1.4, 60–4.3, 60–300.5, 60–741.5. 55 85 FR 71553, 71554–71569. 


additional delay by engendering 
disputes about the scope of evidence 
contractors must provide and whether 
OFCCP has satisfied the rule’s 
heightened requirements. The 2020 
rule’s regulatory standards thus serve to 
prevent OFCCP from providing early 
communication of preliminary 
indicators of discrimination and delays 
the prompt resolution of these 
preliminary indicators and the exchange 
of more information to perform 
additional analysis. Pursuant to the 
2020 rule, to issue the Predetermination 
Notice, OFCCP must meet the same 
evidentiary standards that the agency 
must meet to issue a Notice of Violation. 
As a result, the 2020 rule conflates a 
notice that is intended to convey 
preliminary indicators of discrimination 
(the Predetermination Notice) with a 
notice intended to inform the contractor 
that corrective action is required and to 
invite conciliation through a written 
agreement (the Notice of Violation). 
OFCCP believes that conflating these 
two notices by requiring duplicative 
evidentiary standards unnecessarily 
consumes resources and delays 
OFCCP’s ability to timely raise 
preliminary indicators of 
discrimination. As the two notices were 
originally meant to serve separate, 
unique purposes, this rulemaking 
proposes to restore the function of the 
Predetermination Notice to convey 
preliminary indicators of discrimination 
and foster the exchange of information 
and communication toward efficient 
resolution. 


To retain the Predetermination Notice 
and distinguish it from the Notice of 
Violation, OFCCP proposes to modify 
the 2020 rule to enable the agency to 
streamline the compliance evaluation 
process and issue the Predetermination 
Notice earlier where appropriate. 
OFCCP will issue a Predetermination 
Notice describing the preliminary 
indicators of discrimination and any 
other potential violations OFCCP has 
identified, asking the contractor to 
respond. In some circumstances, this 
may be after the agency has completed 
the desk audit and prior to the on-site 
review,52 while in other cases, 
depending on the facts and 
circumstances, the agency will issue the 
Predetermination Notice after OFCCP 
has begun an on-site review and 
obtained the information necessary to 
identify preliminary indicators of 
discrimination. 


To promote greater efficiency in 
resolving cases, OFCCP proposes to 
modify the 2020 rule’s provision which 
required a contractor to provide a 
response within 30 calendar days of 
receiving a Predetermination Notice. 
The proposal will return the 
Predetermination Notice response 
period to the 15-calendar-day period in 
effect prior to the 2020 rule (which 
OFCCP may extend for good cause).53 In 
the proposal, OFCCP also clarifies this 
provision to state that any response 
must be received by OFCCP within 15 
calendar days (absent a deadline 
extension). 


After OFCCP issues a 
Predetermination Notice, where the 
contractor does not sufficiently rebut 
the preliminary indicators of 
discrimination, and OFCCP finds a 
violation of one or more of its equal 
opportunity clauses,54 OFCCP will issue 
a Notice of Violation to the contractor 
identifying the violations, describing the 
recommended corrective actions, and 
inviting conciliation through a written 
agreement. OFCCP proposes changes to 
the Notice of Violation regulation 
similar to the changes proposed for the 
Predetermination Notice, to remove 
barriers to resolution. For the Notice of 
Violation regulatory provision, the 
proposed changes make clear that 
OFCCP can include additional 
violations in a subsequent Show Cause 
Notice without amendment to the 
Notice of Violation to prevent 
enforcement delays. The proposed 
changes to the Notice of Violation 
regulation also clearly state that OFCCP 
will provide contractors an opportunity 
to conciliate additional violations 
identified in the Show Cause Notice. 
The proposal contains similar changes 
in the Predetermination Notice 
provision, allowing OFCCP to add 
additional violations in a subsequent 
Notice of Violation or Show Cause 
Notice without amending the 
Predetermination Notice. The proposed 
changes provide that OFCCP may issue 
a Show Cause Notice where OFCCP has 
reasonable cause to believe that a 
contractor has violated the equal 
opportunity clause. The proposed 
changes also clarify that the agency may 
issue a Show Cause Notice without first 
issuing a Predetermination Notice or 
Notice of Violation when the contractor 
has failed to provide access to its 
premises for an on-site review, or 


refuses to provide access to witnesses, 
records, or other information. 


These proposed changes stem from 
OFCCP’s experience implementing the 
2020 rule as well as its policy judgment 
on how OFCCP can strengthen 
enforcement of its requirements and 
promote consistency with Title VII. The 
2020 rule stated that key objectives 
included promoting more effective 
enforcement, increasing the number of 
contractors that the agency evaluates, 
and increasing fairness for contractors 
by providing more transparency and 
certainty on the agency’s resolution 
procedures.55 However, the 2020 rule 
has not met these objectives. The 2020 
rule instead resulted in time-consuming 
disputes with contractors over the 
application of the new requirements. 
For example, upon receipt of the 
Predetermination Notice, contractors 
have disputed the application of the 
2020 rule’s evidentiary requirements, 
causing additional delay that diverts 
resources from the central issue of 
resolving indicators and findings of 
discrimination. Additionally, several 
contractors have argued that the 
anecdotal evidence that OFCCP shared 
to support its case failed to meet the 
‘‘qualitative evidence’’ definition 
included in the 2020 rule. Other 
contractors have argued that the 
qualitative evidence that OFCCP 
provided was insufficient because the 
agency failed to disclose the identity of 
the interviewees who provided relevant 
statements at the Predetermination 
Notice stage. Contractors have also 
disputed whether OFCCP met the 
required threshold for practical 
significance under the 2020 rule, 
arguing that the agency has failed to 
meet the threshold or even disagreeing 
with the 2020 rule’s standard altogether. 
In each of these cases, the disputes 
raised by contractors have delayed 
OFCCP’s completion of compliance 
evaluations. These delays would not 
have occurred but for the 2020 rule and 
its rigid evidentiary requirements for a 
Predetermination Notice that are prone 
to dispute and in some respects go 
beyond what is required for proof of 
discrimination under Title VII. OFCCP 
proposes modifications to these pre- 
enforcement notice and conciliation 
procedures to streamline the issuance of 
these notices by removing inefficiency 
and delay caused by the 2020 rule. 


Restoring Flexibility to OFCCP’s 
Procedures 


This proposed rulemaking also seeks 
to restore flexibility to OFCCP’s pre- 
enforcement notice and conciliation 
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56 Update of Commission’s Conciliation 
Procedures, 86 FR 2974 (Jan. 14, 2021), annulled. 
Before it was annulled, the rule amended the 
EEOC’s procedures governing its conciliation 
process for charges alleging violations of Title VII, 
the ADA, the Genetic Information 
Nondiscrimination Act, and/or the Age 
Discrimination in Employment Act. The EEOC rule 
implemented requirements regarding the 
information EEOC must provide in preparation for 
and during conciliation about the factual and legal 
bases for the Commission’s position and findings 
for charges where it has found reasonable cause. 


57 President Biden signed the joint resolution of 
Congress into law on June 30, 2021. See 
Commission’s Conciliation Procedures, Public Law 
117–22, June 30, 2021, 135 Stat 294. 


58 See 167 Cong. Rec. H3110–H3111 (daily ed. 
June 24, 2021). (‘‘[T]he rule incentivizes employers 
to focus litigation on whether the EEOC failed to 
satisfy the rule’s new requirements instead of 
whether the employer engaged in unlawful 
discrimination’’ (statement of Rep. Scott); also, the 
‘‘. . . [EEOC rule] threatens to delay or potentially 
deny justice for individuals who face workplace 
discrimination’’ (statement of Rep. Bonamici). 


59 167 Cong. Rec. H3110, 3111 (daily ed. June 24, 
2021) (noting that repealing the conciliation rule 
would, inter alia, remove ‘‘onerous and rigid new 
procedures;’’ nullify ‘‘unnecessary and burdensome 
standards that would likely result in increased 
charge backlogs, and lengthier charge investigation, 
resolution and litigation times;’’ give EEOC ‘‘the 
flexibility to tailor settlements to the facts and 
circumstances of each case;’’ and ‘‘ensure that 
justice for workers subject to discrimination is not 
delayed, or potentially denied, due to costly and 
time-consuming collateral litigation’’) (Statement of 
Administration Policy). 


60 167 Cong. Rec. H3110, 3112 (daily ed. June 24, 
2021) (‘‘Instead of ensuring that discrimination 
charges are resolved fairly, the EEOC’s final rule 
imposes several new obligations and disclosures 
that: significantly weight the conciliation process in 
favor of employers; delay justice and increase the 
likelihood of harm to working people; divert scarce 
EEOC staff time and resources away from 
investigating discrimination; and contravene 
controlling U.S. Supreme Court precedent.’’) (Letter 
from the Leadership Conference on Civil and 
Human Rights). 


61 Mach Mining, LLC v. EEOC, 575 U.S. 480, 492 
(2015) (‘‘Every aspect of Title VII’s conciliation 
provision smacks of flexibility. To begin with, the 
EEOC need only ‘endeavor’ to conciliate a claim, 
without having to devote a set amount of time or 
resources to that project. [42 U.S.C.] § 2000e–5(b). 
Further, the attempt need not involve any specific 
steps or measures; rather, the Commission may use 
in each case whatever ‘informal’ means of 
‘conference, conciliation, and persuasion’ it deems 
appropriate.’’). 


62 See 167 Cong. Rec. H3110–H3111 (daily ed. 
June 24, 2021) (statement of Rep. Scott). 


63 42 U.S.C. 2000e-5(b) (‘‘If the Commission 
determines after such investigation that there is 
reasonable cause to believe that the charge is true, 
the Commission shall endeavor to eliminate any 
such alleged unlawful employment practice by 
informal methods of conference, conciliation, and 
persuasion.’’). 


64 Mach Mining, LLC, 575 U.S. at 480. 
65 Joint Resolution Providing for congressional 


disapproval under chapter 8 of title 5, United States 
Code, of the rule submitted by the Equal 
Employment Opportunity Commission relating to 
‘‘Update of Commission’s Conciliation Procedures’’. 
COMMISSION’S CONCILIATION PROCEDURES, 
PL 117–22, June 30, 2021, 135 Stat 294. 


66 167 Cong. Rec. H3110, 3111 (daily ed. June 24, 
2021) (Statement of Administration Policy). 


67 41 CFR 60–1.20(b) (noting that if ‘‘deficiencies 
are found to exist, OFCCP shall make reasonable 
efforts to secure compliance through conciliation 
and persuasion’’). OFCCP has identical discretion 
under VEVRAA and Section 503. See 41 CFR 60– 
300.60(b), 60–741.60(b). 


68 See 41 CFR 60–1.20(b), 60–300.60(b), 60– 
741.60(b). 


69 41 CFR 60–1.33, 60–300.62, 60–741.62. 
70 See FCCM, Chapter 8, Resolution of 


Noncompliance, available at https://www.dol.gov/ 
agencies/ofccp/manual/fccm/chapter-8-resolution- 
noncompliance (last accessed Dec. 3, 2021). 


71 See, e.g., Directive 2018–01, Use of 
Predetermination Notices, (Feb. 27, 2018), available 
at https://www.dol.gov/agencies/ofccp/directives/ 
2018-01 (last accessed Dec. 5, 2021); ‘‘Practical 
Significance in EEO Analysis Frequently Asked 
Questions’’ (last updated Jan. 15, 2021), available at 
https://www.dol.gov/agencies/ofccp/faqs/practical- 
significance (last accessed Dec. 5, 2021). 


72 41 CFR 60–1.33, 60–300.62, 60–741.62. 


procedures. OFCCP needs flexibility in 
its investigatory and conciliation 
procedures to effectively resolve 
employment discrimination. In January 
of 2021, the Equal Employment 
Opportunity Commission (EEOC) 
published a final rule concerning its 
conciliation procedures.56 The U.S. 
Congress subsequently passed a law 57 
to disapprove and annul the EEOC rule, 
based on concerns similar to those 
underlying this proposed rulemaking, 
such as the increase in employer 
litigation about the process, the delay of 
resolution of discrimination claims, and 
mandated disclosures unfairly 
weighting the process in favor of 
employers and subjecting workers to 
heightened risk of retaliation, as 
reflected in the Congressional Record.58 
The Congressional Record also includes 
a statement from President Biden’s 
administration 59 and a letter submitted 
by the Leadership Conference on Civil 
and Human Rights signed by 24 civil 
rights organizations.60 The supportive 


statements and letter all cited to a 
unanimous decision by the Supreme 
Court in Mach Mining, LLC v. EEOC that 
described the wide latitude that Title 
VII gives EEOC to conciliate in pursuit 
of voluntary compliance with the law.61 
EEOC’s experience with the conciliation 
process is instructive. Before the Court’s 
decision in Mach Mining, employers 
routinely raised time-consuming 
challenges to whether EEOC satisfied its 
discretionary conciliation requirements. 
For example, the workers in Mach 
Mining—women alleged to have been 
excluded from coal mining jobs on the 
basis of sex—were forced to wait nine 
years after the first charge was filed for 
relief after years of litigation over 
procedural challenges to the 
conciliation process. EEOC’s now- 
rescinded January 2021 conciliation 
rulemaking sought to codify rigid 
standards that would enable employers 
to shift the focus away from the core 
issue of whether discrimination 
occurred and instead attempt to avoid 
liability by pursuing resource intensive 
satellite proceedings over whether 
discretionary conciliation processes had 
been satisfied. As stated by 
Representative Scott in support of 
overturning this EEOC rule, EEOC 
‘‘must have discretion to use whatever 
informal means of settlement are 
appropriate’’ instead of applying a rigid 
conciliation process ‘‘across the board, 
one-size-fits-all, in every case of 
workplace discrimination.’’ 62 This 
authority to have administrative 
discretion in conciliation was directly 
granted to EEOC by Congress,63 
confirmed by a unanimous opinion from 
the U.S. Supreme Court,64 re-affirmed 
by Congress through the annulment of 
EEOC’s conciliation procedures rule,65 


and recognized by the current President 
of the United States.66 


OFCCP has similar discretion to 
conciliate compliance under E.O. 11246, 
Section 503, and VEVRAA 67—to right 
the wrong of employment 
discrimination. When OFCCP 
determines that a Federal contractor is 
deficient in its compliance with E.O. 
11246, Section 503, or VEVRAA, OFCCP 
must make ‘‘reasonable efforts’’ to 
secure compliance through conciliation 
and persuasion,68 under the procedures 
set forth in Chapter 60 of the U.S. Code 
of Federal Regulations,69 the FCCM,70 
and subregulatory guidance.71 OFCCP 
views the Title VII flexibility principle 
cited by Congress as similarly vital to 
OFCCP’s work in securing compliance 
with E.O. 11246, Section 503, and 
VEVRAA. As such, OFCCP proposes to 
clarify that the ‘‘reasonable efforts’’ 
standard it must satisfy when 
attempting to secure compliance with 
its laws should be interpreted 
consistently with the Title VII language 
requiring EEOC to ‘‘endeavor to 
eliminate any such alleged unlawful 
employment practice by informal 
methods of conference, conciliation, 
and persuasion,’’ to ensure OFCCP has 
the same flexibility in the 
administration of its laws as that 
recognized under Title VII by Congress 
and the U.S. Supreme Court for EEOC. 


The 2020 rule’s codification of 
OFCCP’s resolution procedures 72 
imposes hurdles to the effective exercise 
of OFCCP’s enforcement discretion. 
With this proposed rule, OFCCP seeks 
to restore the flexibility it had prior to 
December 10, 2020, applying Title VII 
standards to the facts and circumstances 
of each compliance evaluation, while 
preserving certainty and transparency 
for Federal contractors by requiring the 
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73 As noted previously, supra at n. 28, OFCCP 
would continue to apply ADA standards to 
compliance evaluations pertaining to Section 503. 


74 Effective October 1, 2010, the coverage 
threshold under Section 503 increased from 
$10,000 to $15,000, in accordance with the 
inflationary adjustment requirements in 41 U.S.C. 
1908. See Federal Acquisition Regulation; Inflation 
Adjustment of Acquisition-Related Thresholds, 75 
FR 53129 (Aug. 30, 2010). 


75 Effective October 1, 2015, the coverage 
threshold under VEVRAA increased from $100,000 
to $150,000, in accordance with the inflationary 
adjustment requirements in 41 U.S.C. 1908. See 
Federal Acquisition Regulation; Inflation 
Adjustment of Acquisition-Related Thresholds, 80 
FR 38293 (July 2, 2015). 


76 In addition, OFCCP’s 2020 final rule relating to 
the E.O. 11246 religious exemption included a 
severability clause that applied only to provisions 
within 41 CFR 60–1.5. Implementing Legal 
Requirements Regarding the Equal Opportunity 
Clause’s Religious Exemption, 85 FR 79324, 79372 
(Dec. 9, 2020), codified at 41 CFR 60–1.5(f). OFCCP 
has proposed to rescind that rule, including the 
severability clause. 86 FR 62115 (Nov. 9, 2021). 


use of a Predetermination Notice and 
Notice of Violation.73 


Statement of Legal Authority 
Issued in 1965, and amended several 


times in the intervening years, E.O. 
11246 has two principal purposes. First, 
it prohibits covered Federal contractors 
and subcontractors from discriminating 
against employees and applicants 
because of race, color, religion, sex, 
sexual orientation, gender identity, 
national origin, or because they inquire 
about, discuss, or disclose their 
compensation or that of others, subject 
to certain limitations. Second, it 
requires covered Federal contractors 
and subcontractors to take affirmative 
action to ensure equal employment 
opportunity. 


The requirements in E.O. 11246 
generally apply to any business or 
organization that (1) holds a single 
Federal contract, subcontract, or 
federally assisted construction contract 
in excess of $10,000; (2) has Federal 
contracts or subcontracts that combined 
total in excess of $10,000 in any 12- 
month period; or (3) holds Government 
bills of lading, serves as a depository of 
Federal funds, or is an issuing and 
paying agency for U.S. savings bonds 
and notes in any amount. Supply and 
service contractors with 50 or more 
employees and a single Federal contract 
or subcontract of $50,000 or more also 
must develop and maintain an 
affirmative action program that 
complies with 41 CFR part 60–2. 
Construction contractors have different 
affirmative action requirements under 
E.O. 11246 at 41 CFR part 60–4. 


Enacted in 1973, and amended since, 
the purpose of Section 503 of the 
Rehabilitation Act of 1973 is twofold. 
First, Section 503 prohibits employment 
discrimination on the basis of disability 
by Federal contractors. Second, it 
requires each covered Federal contractor 
to take affirmative action to employ and 
advance in employment qualified 
individuals with disabilities. The 
requirements in Section 503 generally 
apply to any business or organization 
that holds a single Federal contract or 
subcontract in excess of $15,000.74 
Contractors with 50 or more employees 
and a single Federal contract or 
subcontract of $50,000 or more also 
must develop and maintain an 


affirmative action program that 
complies with 41 CFR part 60–741, 
subpart C. 


Enacted in 1974 and amended in the 
intervening years, VEVRAA prohibits 
Federal contractors and subcontractors 
from discriminating against employees 
and applicants because of status as a 
protected veteran (defined by the statute 
to include disabled veterans, recently 
separated veterans, Armed Forces 
Service Medal Veterans, and active duty 
wartime or campaign badge veterans). It 
also requires each covered Federal 
contractor and subcontractor to take 
affirmative action to employ and 
advance in employment these veterans. 
The requirements in VEVRAA generally 
apply to any business or organization 
that holds a single Federal contract or 
subcontract in excess of $150,000.75 
Contractors with 50 or more employees 
and a single Federal contract or 
subcontract of $150,000 or more also 
must develop and maintain an 
affirmative action program that 
complies with 41 CFR part 60–300, 
subpart C. 


Pursuant to these laws, receiving a 
Federal contract comes with a number 
of responsibilities. Contractors are 
required to comply with all provisions 
of these laws as well as the rules, 
regulations, and relevant orders of the 
Secretary of Labor. Where OFCCP finds 
noncompliance under any of the three 
laws or their implementing regulations, 
it utilizes established procedures to 
either facilitate resolution or proceed to 
administrative enforcement as necessary 
to secure compliance. A contractor 
found in violation who fails to correct 
violations of OFCCP’s regulations may, 
after the opportunity for a hearing, have 
its contracts canceled, terminated, or 
suspended and/or may be subject to 
debarment. 


Proposed Revisions 
This rulemaking proposes to amend 


41 CFR parts 60–1, 60–300, and 60–741 
by removing unnecessary and confusing 
evidentiary standards and definitions 
that the 2020 rule requires, while 
retaining and refining the pre- 
enforcement procedures for issuing the 
Predetermination Notice and the Notice 
of Violation. The proposed revisions 
would enable OFCCP to apply Title VII 
standards to the facts and circumstances 
of each compliance evaluation and 
clarify that OFCCP’s conciliation 


standards align with the flexibility and 
enforcement discretion afforded under 
Title VII for endeavoring to secure 
compliance through conciliation. The 
rulemaking would also amend each 
part’s regulatory provision on Show 
Cause Notices, relocating the provision 
to the same section as the other codified 
pre-enforcement notices and codifying 
when OFCCP will amend the Show 
Cause Notice consistent with current 
practice. 


The rulemaking further proposes to 
amend 41 CFR parts 60–1, 60–2, 60–4, 
60–20, 60–30, 60–40, 60–50, 60–300, 
and 60–741. The 2020 rule added the 
first severability clause to OFCCP’s 
regulations, but it only applies to the 
resolution procedures sections for each 
of OFCCP’s legal authorities (i.e., 41 
CFR 60–1.33, 60–300.62, and 60– 
741.42).76 OFCCP has determined that, 
if there is a severability clause in any 
part of its regulations, it should apply to 
all of its regulations, rather than just 
certain specific sections. Thus, OFCCP 
proposes to include a severability clause 
in each part of its regulations, such that 
if a court of competent jurisdiction 
found any provision(s) of the part to be 
invalid, it would not affect any other 
provision of the part or chapter. The 
severability clauses currently only 
applicable to 41 CFR 60–1.33, 60– 
300.62, and 60–741.42 would be 
removed. 


Revised Sections 


41 CFR PART 60–1—OBLIGATIONS 
OF CONTRACTORS AND 
SUBCONTRACTORS 


Subpart A—Preliminary Matters; Equal 
Opportunity Clause; Compliance 
Reports 


Section 60–1.3 Definitions 


The NPRM proposes to amend § 60– 
1.3 by removing the definitions for 
‘‘Qualitative evidence’’ and 
‘‘Quantitative evidence.’’ These 
definitions operate in tandem with the 
evidentiary standards that are currently 
creating hurdles to the effective 
enforcement of OFCCP laws and would 
be rendered unnecessary by other 
proposed changes to this part. 
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Subpart B—General Enforcement; 
Compliance Review and Complaint 
Procedure 


Section 1.20 Compliance Evaluations 


The NPRM proposes to clarify the 
‘‘reasonable efforts’’ standard in § 60– 
1.20(b) that OFCCP must satisfy when 
attempting to secure compliance 
through conciliation, to make clear that 
OFCCP’s conciliation standards align 
with Title VII. 


Section 1.28 Show Cause Notices 


The NPRM proposes to remove and 
reserve § 60–1.28, to relocate ‘‘Show 
cause notices’’ to § 60–1.33 with the 
other pre-enforcement notices in this 
part. 


Section 60–1.33 Resolution Procedures 


The NPRM proposes to revise § 60– 
1.33 by changing the title to ‘‘Pre- 
enforcement notice and conciliation 
procedures’’; removing unnecessary 
regulatory standards impeding OFCCP’s 
ability to resolve preliminary indicators 
and findings of discrimination; 
incorporating a relocated subsection on 
Show Cause Notices to improve 
regulatory organization; clarifying 
OFCCP’s use of the Show Cause Notice 
including when a contractor denies 
access to its premises, to witnesses, or 
to records; making general clarifying 
edits to improve procedural efficacy 
including OFCCP’s role in the early 
conciliation option; and removing the 
severability clause specific to this 
section. 


Subpart C—Ancillary Matters 


Section 60–1.48 Severability 


The NPRM proposes to add § 60–1.48, 
a severability clause. 


41 CFR PART 60–2—AFFIRMATIVE 
ACTION PROGRAMS 


Subpart C—Miscellaneous 


Section 60–2.36 Severability 


The NPRM proposes to add § 60–2.36, 
a severability clause. 


41 CFR PART 60–4—CONSTRUCTION 
CONTRACTORS—AFFIRMATIVE 
ACTION REQUIREMENTS 


Section 60–4.10 Severability 


The NPRM proposes to add § 60–4.10, 
a severability clause. 


41 CFR PART 60–20— 
DISCRIMINATION ON THE BASIS OF 
SEX 


Section 60–20.9 Severability 


The NPRM proposes to add § 60–20.9, 
a severability clause. 


41 CFR PART 60–30—RULES OF 
PRACTICE FOR ADMINISTRATIVE 
PROCEEDINGS TO ENFORCE EQUAL 
OPPORTUNITY UNDER EXECUTIVE 
ORDER 11246 


GENERAL PROVISIONS 


Section 60–30.38 Severability 
The NPRM proposes to add § 60– 


30.38, a severability clause. 


41 CFR PART 60–40—EXAMINATION 
AND COPYING OF OFCCP 
DOCUMENTS 


Subpart A—General 


Section 60–40.9 Severability 
The NPRM proposes to add § 60–40.9, 


a severability clause. 


41 CFR PART 60–50—GUIDELINES ON 
DISCRIMINATION BECAUSE OF 
RELIGION OR NATIONAL ORIGIN 


Section 60–50.6 Severability 
The NPRM proposes to add § 60–50.6, 


a severability clause. 


41 CFR PART 60–300—AFFIRMATIVE 
ACTION AND NONDISCRIMINATION 
OBLIGATIONS OF FEDERAL 
CONTRACTORS AND 
SUBCONTRACTORS REGARDING 
DISABLED VETERANS, RECENTLY 
SEPARATED VETERANS, ACTIVE 
DUTY WARTIME OR CAMPAIGN 
BADGE VETERANS, AND ARMED 
FORCES SERVICE MEDAL VETERANS 


Subpart A—Preliminary Matters; Equal 
Opportunity Clause 


Section 60–300.2 Definitions 
The NPRM proposes to amend § 60– 


300.2 by removing the definitions for 
‘‘Qualitative evidence’’ and 
‘‘Quantitative evidence.’’ These 
definitions would be rendered 
unnecessary by other proposed changes 
to this part. 


Subpart D—General Enforcement and 
Complaint Procedures 


Section 60–300.60 Compliance 
Evaluations 


The NPRM proposes to clarify the 
‘‘reasonable efforts’’ standard in § 60– 
300.60 (b) that OFCCP must satisfy 
when attempting to secure compliance 
through conciliation, to make clear that 
OFCCP’s conciliation standards align 
with Title VII. 


Section 60–300.62 Resolution 
Procedures 


The NPRM proposes to revise § 60– 
300.62 by changing the title to ‘‘Pre- 
enforcement notice and conciliation 
procedures’’; removing unnecessary 
regulatory standards impeding OFCCP’s 


ability to resolve preliminary indicators 
and findings of discrimination; 
incorporating a relocated subsection on 
Show Cause Notices to improve 
regulatory organization; clarifying 
OFCCP’s use of the Show Cause Notice 
including when a contractor denies 
access to its premises, to witnesses, or 
to records; making general clarifying 
edits to improve procedural efficacy 
including OFCCP’s role in the early 
conciliation option; and removing the 
severability clause specific to this 
section. 


Section 60–300.64 Show Cause 
Notices 


The NPRM proposes to remove and 
reserve § 60–300.64, to relocate ‘‘Show 
cause notices’’ to § 60–300.62 with the 
other pre-enforcement notices in this 
part. 


Subpart E—Ancillary Matters 


Section 60–300.85 Severability 


The NPRM proposes to add § 60– 
300.85, a severability clause. 


41 CFR PART 60–741—AFFIRMATIVE 
ACTION AND NONDISCRIMINATION 
OBLIGATIONS OF FEDERAL 
CONTRACTORS AND 
SUBCONTRACTORS REGARDING 
INDIVIDUALS WITH DISABILITIES 


Subpart A—Preliminary Matters; Equal 
Opportunity Clause 


Section 60–741.2 Definitions 


The NPRM proposes to amend § 60– 
741.2 by removing the definitions for 
‘‘Qualitative evidence’’ and 
‘‘Quantitative evidence.’’ These 
definitions would be rendered 
unnecessary by other proposed changes 
to this part. 


Subpart D—General Enforcement and 
Complaint Procedures 


Section 60–741.60 Compliance 
Evaluations 


The NPRM proposes to clarify the 
‘‘reasonable efforts’’ standard in § 60– 
741.60 (b) that OFCCP must satisfy 
when attempting to secure compliance 
through conciliation, to make clear that 
OFCCP’s conciliation standards align 
with Title VII. 


Section 60–741.62 Resolution 
Procedures 


The NPRM proposes to revise § 60– 
741.62 by changing the title to ‘‘Pre- 
enforcement notice and conciliation 
procedures’’; removing unnecessary 
regulatory standards impeding OFCCP’s 
ability to resolve preliminary indicators 
and findings of discrimination; 
incorporating a relocated subsection on 
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77 OFCCP obtained the total number of supply 
and service contractors from the most recent EEO– 
1 Report data available, which is from fiscal year 
(FY) 2018. 


78 OFCCP obtained the total number of 
construction establishments (12,609) from FY 2019 
USASpending data, available at https://
www.usaspending.gov/#/download_center/award_
data_archive (last accessed Dec. 8, 2021). The 
agency then used the ratio of contractor 
establishments to contractor firms (1.02) from US 
Census Bureau data, available at https://
www.census.gov/data/tables/2017/econ/economic- 
census/naics-sector-23.html (last accessed Dec. 8, 
2021). 12,609/1.02 = 12,362 construction 
contractors. 


Show Cause Notices to improve 
regulatory organization; clarifying 
OFCCP’s use of the Show Cause Notice 
including when a contractor denies 
access to its premises, to witnesses, or 
to records; making general clarifying 
edits to improve procedural efficacy 
including OFCCP’s role in the early 
conciliation option; and removing the 
severability clause specific to this 
section. 


Section 60–741.64 Show Cause 
Notices 


The NPRM proposes to remove and 
reserve § 60–741.64, to relocate ‘‘Show 
cause notices’’ to § 60–741.62 with the 
other pre-enforcement notices in this 
part. 


Subpart E—Ancillary Matters 


Section 60–741.84 Severability 
The NPRM proposes to add § 60– 


741.84, a severability clause. 


Regulatory Procedures 


Executive Order 12866 (Regulatory 
Planning and Review) and Executive 
Order 13563 (Improving Regulation 
and Regulatory Review) 


Under Executive Order 12866 (E.O. 
12866), the Office of Management and 
Budget’s (OMB) Office of Information 
and Regulatory Affairs (OIRA) 
determines whether a regulatory action 
is significant and, therefore, subject to 
the requirements of E.O. 12866 and 
OMB review. Section 3(f) of E.O. 12866 
defines a ‘‘significant regulatory action’’ 
as an action that is likely to result in a 
rule that: (1) Has an annual effect on the 
economy of $100 million or more, or 
adversely affects in a material way a 
sector of the economy, productivity, 
competition, jobs, the environment, 
public health or safety, or State, local, 
or tribal governments or communities 
(also referred to as economically 
significant); (2) creates serious 
inconsistency or otherwise interferes 
with an action taken or planned by 
another agency; (3) materially alters the 
budgetary impacts of entitlement grants, 
user fees, or loan programs, or the rights 
and obligations of recipients thereof; or 
(4) raises novel legal or policy issues 
arising out of legal mandates, the 
President’s priorities, or the principles 
set forth in E.O. 12866. This proposed 
rulemaking has been designated a 
‘‘significant regulatory action,’’ although 
not economically significant, under 
section 3(f) of E.O. 12866. OMB has 
reviewed this proposal. 


Executive Order 13563 (E.O. 13563) 
directs agencies to adopt a regulation 
only upon a reasoned determination 
that its benefits justify its costs; tailor 


the regulation to impose the least 
burden on society, consistent with 
obtaining the regulatory objectives; and 
in choosing among alternative 
regulatory approaches, select those 
approaches that maximize net benefits. 
E.O. 13563 recognizes that some 
benefits are difficult to quantify and 
provides that, where appropriate and 
permitted by law, agencies may 
consider and discuss qualitatively 
values that are difficult or impossible to 
quantify, including equity, human 
dignity, fairness, and distributive 
impacts. 


A. Need for Rulemaking 
OFCCP believes that the 2020 rule 


created rigid constraints that are not 
required by Title VII and/or impede the 
agency’s effective enforcement of E.O. 
11246, Section 503, and VEVRAA. This 
has delayed information exchange with 
contractors and created obstacles to a 
timely resolution of preliminary 
indicators and findings of 
discrimination and greater compliance. 
The 2020 rule has also resulted in time- 
consuming collateral disputes over the 
implementation of the rule’s regulatory 
standards—diverting limited agency and 
contractor resources away from 
resolving concerns of discrimination. 
This diversion of resources and delay in 
the pre-enforcement process will reduce 
rather than increase the number of 
contractors that OFCCP is able to 
evaluate for compliance. 


This NPRM aims to create a 
streamlined, efficient, and flexible 
process to ensure OFCCP utilizes its 
limited resources as strategically as 
possible to advance the agency’s 
mission. In a return to prior agency 
policy, OFCCP will apply Title VII 
standards to the facts and circumstances 
of each compliance evaluation, 
including during the pre-enforcement 
notice and conciliation stages. Doing so 
will remove unnecessary constraints 
that impede effective enforcement by 
limiting the agency’s enforcement 
discretion, and prevent delays in case 
resolutions due to the 2020 rule. 
Removing the blanket regulatory 
requirements will also allow OFCCP to 
pursue enforcement in cases that, albeit 
actionable under Title VII, are more 
difficult to pursue under the 2020 rule. 
OFCCP remains committed to providing 
contractors early notice when the 
agency identifies preliminary indicators 
of systemic discrimination during a 
compliance evaluation. Such notice is 
mutually beneficial for OFCCP and the 
contractor under review because it 
provides the contractor with an earlier 
opportunity to respond to potential 
issues before OFCCP makes a 


determination on violations. Providing 
earlier notice to contractors can result in 
the prompt and mutually satisfactory 
resolution of cases, which minimizes 
unnecessary burdens on contractors and 
agency staff. Going forward, OFCCP 
would provide updated guidance to its 
compliance officers on the pre- 
enforcement procedures. This guidance 
would reflect current case law, provide 
OFCCP needed flexibility, and be 
available to the public to promote 
transparency. 


B. Discussion of Impacts 
In this section, OFCCP presents a 


summary of the costs associated with 
the modifications in this proposed 
rulemaking. OFCCP utilizes the 
Employment Information Report (EEO– 
1) data, which identifies the number of 
supply and service contractors that 
could be scheduled for a compliance 
evaluation and thus impacted by the 
proposed modification. The EEO–1 
Report must be filed by covered Federal 
contractors who: (1) Have 50 or more 
employees; (2) are prime contractors or 
first-tier subcontractors; and (3) have a 
contract, subcontract, or purchase order 
amounting to $50,000 or more. OFCCP 
schedules only contractors who meet 
those thresholds for compliance 
evaluations. The number of supply and 
service contractors possibly impacted by 
the proposed modification is 24,251.77 


OFCCP also utilizes USASpending 
data, which identifies the number of 
construction contractors that could be 
scheduled for a compliance evaluation 
and thus impacted by the proposed 
modification. The USASpending data 
accounts for all construction contractors 
with contracts greater than $10,000 who 
meet the thresholds for compliance 
evaluations. The number of construction 
contractors possibly impacted by the 
proposed modification is 12,362.78 


While OFCCP acknowledges that all 
Federal contractors may learn their EEO 
requirements in order to comply with 
the laws that OFCCP enforces, only 
those contractors scheduled for a 
compliance evaluation are directly 
impacted by the proposed modification. 
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79 24,251 supply and service contractors + 12,362 
construction contractors = 36,613 contractors. 


80 BLS, Occupational Employment Statistics, 
Occupational Employment and Wages, May 2020, 
available at www.bls.gov/oes/current/oes_nat.htm 
(last accessed Dec. 8, 2021). 


81 BLS, Employer Costs for Employee 
Compensation, available at www.bls.gov/ncs/ 
data.htm (last accessed Dec. 8, 2021). Wages and 
salaries averaged $26.53 per hour worked in 
December 2020, while benefit costs averaged 
$12.07, which is a benefits rate of 46 percent. 


82 Cody Rice, U.S. Environmental Protection 
Agency, ‘‘Wage Rates for Economic Analyses of the 
Toxics Release Inventory Program,’’ (June 10, 2002), 
available at www.regulations.gov/ 
document?D=EPA–HQ–OPPT–2014–0650–0005 (last 
accessed Dec. 8, 2021). 


Scheduled contractors are likely to have 
a need to know the pre-enforcement 
procedures because they may need to 
interact with OFCCP. The total number 
of contractors possibly impacted by the 
proposed modification is 36,613.79 


OFCCP has determined that either a 
Human Resources Manager (SOC 11– 
3121) or a Lawyer (SOC 23–1011) would 
review the proposed modification. 
OFCCP estimates that 50 percent of the 
reviewers would be human resources 


managers and 50 percent would be in- 
house counsel. Thus, the mean hourly 
wage rate reflects a 50/50 split between 
human resources managers and lawyers. 
The mean hourly wage of a human 
resources manager is $64.70 and the 
mean hourly wage of a lawyer is 
$71.59.80 Therefore, the average hourly 
wage rate is $68.15 (($64.70 + $71.59)/ 
2). OFCCP adjusted this wage rate to 
reflect fringe benefits such as health 
insurance and retirement benefits, as 


well as overhead costs such as rent, 
utilities, and office equipment. OFCCP 
uses a fringe benefits rate of 46 
percent 81 and an overhead rate of 17 
percent,82 resulting in a fully loaded 
hourly compensation rate of $111.08 
($68.15 + ($68.15 × 46 percent) + 
($68.15 × 17 percent)). The estimated 
labor cost to contractors is reflected in 
Table 1, below. 


TABLE 1—LABOR COST 


Major occupational groups 
Average 


hourly wage 
rate 


Fringe benefit 
rate Overhead rate 


Fully loaded 
hourly 


compensation 


Human Resources Managers and Lawyers .................................................... $68.15 46% 17% $111.08 


1. Cost of Rule Familiarization 


OFCCP acknowledges that 5 CFR 
1320.3(b)(1)(i) requires agencies to 
include in the burden analysis for a 
proposed rulemaking the estimated time 
it takes for contractors to review and 
understand the instructions for 
compliance. To minimize the burden, 
OFCCP will publish compliance 
assistance materials regarding the 
proposed rule, once final. 


OFCCP believes that a human 
resources manager or lawyer will take a 
minimum of 30 minutes (1⁄2 hour) to 
read the proposed rule or read the 
compliance assistance materials 
provided by OFCCP. Consequently, the 
estimated burden for rule 
familiarization is 18,307 hours (36,613 
contractor firms × 1⁄2 hour). OFCCP 
calculates the total estimated cost of 
rule familiarization as $2,033,542 


(18,307 hours × $111.08/hour) in the 
first year, which amounts to a 10-year 
annualized cost of $231,450 at a 
discount rate of 3 percent (which is 
$6.32 per contractor firm) or $270,589 at 
a discount rate of 7 percent (which is 
$7.39 per contractor firm). Table 2, 
below, reflects the estimated regulatory 
familiarization costs for the proposed 
rule. 


TABLE 2—REGULATORY FAMILIARIZATION COST 


Total number of contractors .................................................................................................................................................................. 36,613. 
Time to review rule ............................................................................................................................................................................... 30 minutes. 
Human Resources Managers fully loaded hourly compensation ......................................................................................................... $111.08. 
Regulatory familiarization cost in the first year ..................................................................................................................................... $2,033,542. 
Annualized cost with 3 percent discounting ......................................................................................................................................... $231,450. 
Annualized cost per contractor with 3 percent discounting .................................................................................................................. $6.32. 
Annualized cost with 7 percent discounting ......................................................................................................................................... $270,589. 
Annualized cost per contractor with 7 percent discounting .................................................................................................................. $7.39. 


2. Benefits 


E.O. 13563 recognizes that some rules 
have benefits that are difficult to 
quantify or monetize but are 
nevertheless important and states that 
agencies may consider such benefits. 
This proposed rule has equity and 
fairness benefits, which are explicitly 
recognized in E.O. 13563. The proposal 
is designed to achieve these benefits by: 


• Supporting more effective 
enforcement of OFCCP’s equal 
opportunity laws by eliminating 
procedural inefficiencies and 
heightened evidentiary standards 
created by the 2020 rule; 


• Facilitating earlier and more 
efficient resolutions; 


• Ensuring greater certainty and 
consistency in case resolutions by 
maintaining adherence to Title VII and 
OFCCP case law standards; 


• Promoting transparency by 
codifying the required use of the 
Predetermination Notice when the 
agency identifies preliminary indicators 
of discrimination; 


• Allowing OFCCP to tailor the pre- 
enforcement process to the specific facts 
and circumstances of each case, 
consistent with judicial interpretations 
of the applicable legal authorities, 


which will in turn allow OFCCP to more 
effectively redress unlawful 
discrimination; 


• Advancing a policy of promoting 
consistency between Title VII and E.O. 
11246 and removing unnecessary 
constraints on the agency’s ability to 
pursue meritorious cases. This approach 
will help OFCCP advance the overriding 
policy goal of promoting 
nondiscrimination by strengthening the 
enforcement of federal protections 
under E.O. 11246; 
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• Reducing time-consuming disputes 
over unnecessary standards; and 


• Furthering the strategic allocation 
of agency resources. 


C. Alternatives 
In addition to the approach proposed, 


OFCCP also considered alternative 
approaches. OFCCP considered 
modifying the 2020 rule to rescind the 
entirety of the rule except the correction 
to OFCCP’s agency head title. OFCCP 
also considered modifying the 2020 rule 
by eliminating the Predetermination 
Notice entirely since it currently 
functions as a procedural redundancy. 
However, OFCCP determined that 
retaining both pre-enforcement notices 
in the regulatory text while rescinding 
the inflexible evidentiary requirements 
for the Predetermination Notice and 
Notice of Violation allows the contractor 
and OFCCP to engage in earlier 
discussions that can lead to more 
efficient resolutions. 


OFCCP also considered maintaining 
the current regulations established in 
the 2020 rule. However, as discussed 
earlier in this preamble, OFCCP 
determined that creating a rigid 
regulatory process to govern its pre- 
enforcement compliance evaluation 
process is incompatible with the 
flexibility needed for effective 
enforcement. Moreover, the 2020 rule 
places certain obligations on OFCCP at 
this preliminary stage that go beyond 
the substantive legal requirements that 
E.O. 11246, Title VII, and interpretive 
case law require to state a claim and 
prove discrimination at a much later 
stage, upon a full evidentiary record. 
OFCCP has determined that imposing 
such rigid and heightened standards 
early in its pre-enforcement proceedings 
unduly constrains its ability to pursue 
claims of discrimination. The 2020 rule 
also created an inefficient process where 
OFCCP’s Predetermination Notice 
(intended to convey preliminary 
indicators of discrimination) and the 
Notice of Violation (intended to inform 
the contractor that corrective action is 
required and to invite conciliation 
through a written agreement) were 
largely duplicative. Further, the 
mandating of regulatory requirements 
for making inherently fact specific 
determinations, invites time-consuming 
disputes over the application of the 
rule’s requirements. Modifying the 2020 
regulations would help restore the 
enforcement discretion and flexibility 
OFCCP needs to facilitate compliance 
through conciliation by providing pre- 
enforcement notice of preliminary 
discrimination indicators and findings, 
and applying Title VII to the facts and 
circumstances of each compliance 


evaluation. OFCCP is proposing 
modification of the regulatory text to 
create a more streamlined and effective 
process for the agency to communicate 
preliminary indicators to contractors, 
provide contractors an opportunity to 
respond, notify contractors of violations, 
and ultimately facilitate greater 
understanding to obtain resolution 
through conciliation. 


Regulatory Flexibility Act and 
Executive Order 13272 (Consideration 
of Small Entities) 


The Regulatory Flexibility Act of 1980 
(RFA), 5 U.S.C. 601 et seq., establishes 
‘‘as a principle of regulatory issuance 
that agencies shall endeavor, consistent 
with the objectives of the rule and 
applicable statutes, to fit regulatory and 
informational requirements to the scale 
of the businesses, organizations, and 
governmental jurisdictions subject to 
regulation.’’ Public Law 96–354, 2(b). 
The RFA requires agencies to consider 
the impact of a regulatory action on a 
wide range of small entities, including 
small businesses, nonprofit 
organizations, and small governmental 
jurisdictions. 


Agencies must review whether a 
regulatory action would have a 
significant economic impact on a 
substantial number of small entities. See 
5 U.S.C. 603. If the regulatory action 
would, then the agency must prepare a 
regulatory flexibility analysis as 
described in the RFA. See id. However, 
if the agency determines that the 
regulatory action would not be expected 
to have a significant economic impact 
on a substantial number of small 
entities, then the head of the agency 
may so certify and the RFA does not 
require a regulatory flexibility analysis. 
See 5 U.S.C. 605. The certification must 
provide the factual basis for this 
determination. 


The proposed rule will not have a 
significant economic impact on a 
substantial number of small entities. 
The first year cost for small entities at 
a discount rate of 7 percent for rule 
familiarization is $51.91 per entity 
which is far less than 1 percent of the 
annual revenue of the smallest of the 
small entities affected by the proposal. 
Accordingly, OFCCP certifies that the 
proposed modification will not have a 
significant economic impact on a 
substantial number of small entities. 


Paperwork Reduction Act 
The Paperwork Reduction Act of 1995 


requires that OFCCP consider the 
impact of paperwork and other 
information collection burdens imposed 
on the public. See 44 U.S.C. 3507(d). An 
agency may not collect or sponsor the 


collection of information or impose an 
information collection requirement 
unless the information collection 
instrument displays a currently valid 
OMB control number. See 5 CFR 
1320.5(b)(1). 


OFCCP has determined that there 
would be no new requirement for 
information collection associated with 
this proposed rulemaking. The 
information collections contained in the 
existing E.O. 11246, Section 503, and 
VEVRAA regulations are currently 
approved under OMB Control Number 
1250–0001 (Construction Recordkeeping 
and Reporting Requirements), OMB 
Control Number 1250–0003 
(Recordkeeping and Reporting 
Requirements—Supply and Service), 
OMB Control Number 1250–0004 
(Office of Federal Contract Compliance 
Programs Recordkeeping and Reporting 
Requirements Under the Vietnam Era 
Veterans’ Readjustment Assistance Act 
of 1974, as Amended), and OMB Control 
Number 1250–0005 (Office of Federal 
Contract Compliance Programs 
Recordkeeping and Reporting 
Requirements Under Rehabilitation Act 
of 1973, as Amended Section 503). 
Consequently, this proposal does not 
require review by OMB under the 
authority of the Paperwork Reduction 
Act. 


Unfunded Mandates Reform Act of 
1995 


For purposes of the Unfunded 
Mandates Reform Act of 1995, 2 U.S.C. 
1532, this proposed rule would not 
include any federal mandate that may 
result in excess of $100 million in 
expenditures by state, local, and tribal 
governments in the aggregate or by the 
private sector. 


Executive Order 13132 (Federalism) 
OFCCP has reviewed this proposed 


rule in accordance with Executive Order 
13132 regarding federalism and has 
determined that it would not have 
‘‘federalism implications.’’ The 
proposed regulatory action would not 
‘‘have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government.’’ 


Executive Order 13175 (Consultation 
and Coordination With Indian Tribal 
Governments) 


This proposed rule would not have 
tribal implications under Executive 
Order 13175 that would require a tribal 
summary impact statement. The 
proposal would not ‘‘have substantial 
direct effects on one or more Indian 
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tribes, on the relationship between the 
Federal Government and Indian tribes, 
or on the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes.’’ 


List of Subjects 


41 CFR Part 60–1 


Administrative practice and 
procedure, Civil rights, Employment, 
Equal employment opportunity, 
Government contracts, Government 
procurement, Investigations, Labor, 
Reporting and recordkeeping 
requirements. 


41 CFR Part 60–2 


Equal employment opportunity, 
Government procurement, Reporting 
and recordkeeping requirements. 


41 CFR Part 60–4 


Construction industry, Equal 
employment opportunity, Government 
procurement, Reporting and 
recordkeeping requirements. 


41 CFR Part 60–20 


Civil rights, Equal employment 
opportunity, Government procurement, 
Labor, Sex discrimination, Women. 


41 CFR Part 60–30 


Administrative practice and 
procedure, Civil rights, Equal 
employment opportunity, Government 
contracts, Government procurement, 
Government property management, 
Individuals with Disabilities, Reporting 
and recordkeeping requirements, 
Veterans. 


41 CFR Part 60–40 


Freedom of information, Reporting 
and recordkeeping requirements. 


41 CFR Part 60–50 


Equal employment opportunity, 
Government procurement, Religious 
discrimination, Reporting and 
recordkeeping requirements. 


41 CFR Parts 60–300 and 60–741 


Administrative practice and 
procedure, Civil rights, Employment, 
Equal employment opportunity, 
Government contracts, Government 
procurement, Individuals with 
disabilities, Investigations, Labor, 
Reporting and recordkeeping 
requirements, Veterans. 


Jenny R. Yang, 
Director, Office of Federal Contract 
Compliance Programs. 


For the reasons stated in the 
preamble, the OFCCP proposes to 
amend 41 CFR parts 60–1, 60–2, 60–4, 


60–20, 60–30, 60–40, 60–50, 60–300, 
and 60–741 as follows: 


PART 60–1—OBLIGATIONS OF 
CONTRACTORS AND 
SUBCONTRACTORS 


■ 1. The authority citation for part 60– 
1 continues to read as follows: 


Authority: Sec. 201, E.O. 11246, 30 FR 
12319, 3 CFR, 1964–1965 Comp., p. 339, as 
amended by E.O. 11375, 32 FR 14303, 3 CFR, 
1966–1970 Comp., p. 684, E.O. 12086, 43 FR 
46501, 3 CFR, 1978 Comp., p. 230, E.O. 
13279, 67 FR 77141, 3 CFR, 2002 Comp., p. 
258 and E.O. 13672, 79 FR 42971. 


§ 60–1.3 [Amended] 
■ 2. Amend § 60–1.3 by removing the 
definitions for ‘‘Qualitative evidence’’ 
and ‘‘Quantitative evidence’’. 
■ 3. Amend § 60–1.20 by revising 
paragraph (b) to read as follows: 


§ 60–1.20 Compliance evaluations. 


* * * * * 
(b) Where deficiencies are found to 


exist, OFCCP will make reasonable 
efforts to secure compliance through 
conciliation and persuasion, pursuant to 
§ 60–1.33. The ‘‘reasonable efforts’’ 
standard shall be interpreted 
consistently with title VII of the Civil 
Rights Act of 1964 and its requirement 
that the Equal Employment Opportunity 
Commission ‘‘endeavor to eliminate any 
such alleged unlawful employment 
practice by informal methods of 
conference, conciliation, and 
persuasion.’’ Before the contractor can 
be found to be in compliance with the 
order, it must make a specific 
commitment, in writing, to correct any 
such deficiencies. The commitment 
must include the precise action to be 
taken and dates for completion. The 
time period allotted shall be no longer 
than the minimum period necessary to 
effect such changes. Upon approval of 
the commitment, the contractor may be 
considered in compliance, on condition 
that the commitments are faithfully 
kept. The contractor shall be notified 
that making such commitments does not 
preclude future determinations of 
noncompliance based on a finding that 
the commitments are not sufficient to 
achieve compliance. 
* * * * * 


§ 60–1.28 [Removed and Reserved] 
■ 4. Remove and reserve § 60–1.28. 
■ 5. Revise § 60–1.33 to read as follows: 


§ 60–1.33 Pre-enforcement notice and 
conciliation procedures. 


(a) Predetermination Notice. If a 
compliance evaluation by OFCCP 
indicates preliminary indicators of 
discrimination, OFCCP will issue a 


Predetermination Notice describing the 
indicators and providing the contractor 
an opportunity to respond. The 
Predetermination Notice may also 
include other potential violations that 
OFCCP has identified at that stage of the 
review. After OFCCP issues the 
Predetermination Notice, the agency 
may identify additional violations and 
include them in a subsequent Notice of 
Violation or Show Cause Notice without 
amending the Predetermination Notice. 
OFCCP will provide the contractor an 
opportunity to conciliate additional 
violations identified in the Notice of 
Violation or Show Cause Notice. Any 
response to a Predetermination Notice 
must be received by OFCCP within 15 
calendar days of receipt of the Notice, 
which deadline OFCCP may extend for 
good cause. If the contractor does not 
respond or OFCCP determines that the 
contractor’s response did not resolve the 
indicators of discrimination in the 
Predetermination Notice, OFCCP will 
proceed with the review. 


(b) Notice of Violation. If a 
compliance evaluation by OFCCP 
indicates a violation of the equal 
opportunity clause, OFCCP will issue a 
Notice of Violation to the contractor 
requiring corrective action and inviting 
conciliation through a written 
agreement. The Notice of Violation will 
identify the violations and describe the 
recommended corrective actions. After 
the Notice of Violation is issued, OFCCP 
may include additional violations in a 
subsequent Show Cause Notice without 
amendment to the Notice of Violation. 
OFCCP will provide the contractor an 
opportunity to conciliate additional 
violations identified in the Show Cause 
Notice. 


(c) Conciliation agreement. If a 
compliance review, complaint 
investigation, or other review by OFCCP 
or its representative indicates a material 
violation of the equal opportunity 
clause, and: 


(1) If the contractor, subcontractor, or 
bidder is willing to correct the 
violations and/or deficiencies; and 


(2) If OFCCP or its representative 
determines that settlement (rather than 
referral for consideration of formal 
enforcement) is appropriate, a written 
conciliation agreement shall be 
required. The agreement shall provide 
for such remedial action as may be 
necessary to correct the violations and/ 
or deficiencies identified, including, 
where appropriate (but not limited to), 
remedies such as back pay, salary 
adjustments, and retroactive seniority. 


(d) Show cause notices. When the 
Director has reasonable cause to believe 
that a contractor has violated the equal 
opportunity clause the Director may 
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issue a notice requiring the contractor to 
show cause, within 30 days, why 
monitoring, enforcement proceedings, 
or other appropriate action to ensure 
compliance should not be instituted. 
OFCCP may issue a Show Cause Notice 
without first issuing a Predetermination 
Notice or Notice of Violation when the 
contractor has failed to provide access 
to its premises for an on-site review or 
refused to provide access to witnesses, 
records, or other information. The Show 
Cause Notice will include each violation 
that OFCCP has identified at the time of 
issuance. Where OFCCP identifies 
additional violations after issuing a 
Show Cause Notice, OFCCP will modify 
or amend the Show Cause Notice. 


(e) Expedited conciliation option. 
OFCCP may agree to waive the 
procedures set forth in paragraphs (a) 
and/or (b) of this section to enter 
directly into a conciliation agreement 
with a contractor. OFCCP may offer the 
contractor this expedited conciliation 
option, but may not require or insist that 
the contractor avail itself of the 
expedited conciliation option. 
■ 6. Add § 60–1.48 to read as follows: 


§ 60–1.48 Severability. 
Should a court of competent 


jurisdiction hold any provision(s) of this 
part to be invalid, such action will not 
affect any other provision of this part. 


PART 60–2—AFFIRMATIVE ACTION 
PROGRAMS 


■ 7. The authority citation for part 60– 
2 continues to read as follows: 


Authority: Sec. 201, E.O. 11246, 30 FR 
12319, E.O. 11375, 32 FR 14303, as amended 
by E.O. 12086, 43 FR 46501, and E.O. 13672, 
79 FR 42971. 


■ 8. Add § 60–2.36 to read as follows: 


§ 60–2.36 Severability. 
Should a court of competent 


jurisdiction hold any provision(s) of this 
part to be invalid, such action will not 
affect any other provision of this part. 


PART 60–4—CONSTRUCTION 
CONTRACTORS—AFFIRMATIVE 
ACTION REQUIREMENTS 


■ 9. The authority citation for part 60– 
4 continues to read as follows: 


Authority: Secs. 201, 202, 205, 211, 301, 
302, and 303 of E.O. 11246, as amended, 30 
FR 12319; 32 FR 14303, as amended by E.O. 
12086; and E.O. 13672, 79 FR 42971. 


■ 10. Add § 60–4.10 to read as follows: 


§ 60–4.10 Severability. 
Should a court of competent 


jurisdiction hold any provision(s) of this 
part to be invalid, such action will not 
affect any other provision of this part. 


PART 60–20—DISCRIMINATION ON 
THE BASIS OF SEX 


■ 11. The authority citation for part 60– 
20 continues to read as follows: 


Authority: Sec. 201, E.O. 11246, 30 FR 
12319, 3 CFR, 1964–1965 Comp., p. 339 as 
amended by E.O. 11375, 32 FR 14303, 3 CFR 
1966–1970 Comp., p. 684; E.O. 12086, 43 FR 
46501, 3 CFR 1978 Comp., p. 230; E.O. 
13279, 67 FR 77141, 3 CFR, 2002 Comp., p. 
258; and E.O. 13672, 79 FR 42971. 


■ 12. Add § 60–20.9 to read as follows: 


§ 60–20.9 Severability. 
Should a court of competent 


jurisdiction hold any provision(s) of this 
part to be invalid, such action will not 
affect any other provision of this part. 


PART 60–30—RULES OF PRACTICE 
FOR ADMINISTRATIVE PROCEEDINGS 
TO ENFORCE EQUAL OPPORTUNITY 
UNDER EXECUTIVE ORDER 11246 


■ 13. The authority citation for part 60– 
30 continues to read as follows: 


Authority: Executive Order 11246, as 
amended, 30 FR 12319, 32 FR 14303, as 
amended by E.O. 12086; 29 U.S.C. 793, as 
amended, and 38 U.S.C. 4212, as amended. 


■ 14. Add § 60–30.38 to read as follows: 


§ 60–30.38 Severability. 
Should a court of competent 


jurisdiction hold any provision(s) of this 
part to be invalid, such action will not 
affect any other provision of this part. 


PART 60–40—EXAMINATION AND 
COPYING OF OFCCP DOCUMENTS 


■ 15. The authority citation for part 60– 
40 continues to read as follows: 


Authority: E.O. 11246, as amended by E.O. 
11375, and as amended by E.O. 12086; 5 
U.S.C. 552. 


■ 16. Add § 60–40.9 to read as follows: 


§ 60–40.9 Severability. 
Should a court of competent 


jurisdiction hold any provision(s) of this 
part to be invalid, such action will not 
affect any other provision of this part or 
chapter. 


PART 60–50—GUIDELINES ON 
DISCRIMINATION BECAUSE OF 
RELIGION OR NATIONAL ORIGIN 


■ 17. The authority citation for part 60– 
50 continues to read as follows: 


Authority: Sec. 201 of E.O. 11246, as 
amended, 30 FR 12319; 32 FR 14303, as 
amended by E.O. 12086; and E.O. 13672, 79 
FR 42971. 


■ 18. Add § 60–50.6 to read as follows: 


§ 60–50.6 Severability. 
Should a court of competent 


jurisdiction hold any provision(s) of this 


part to be invalid, such action will not 
affect any other provision of this part. 


PART 60–300—AFFIRMATIVE ACTION 
AND NONDISCRIMINATION 
OBLIGATIONS OF FEDERAL 
CONTRACTORS AND 
SUBCONTRACTORS REGARDING 
DISABLED VETERANS, RECENTLY 
SEPARATED VETERANS, ACTIVE 
DUTY WARTIME OR CAMPAIGN 
BADGE VETERANS, AND ARMED 
FORCES SERVICE MEDAL VETERANS 


■ 19. The authority citation for part 60– 
300 continues to read as follows: 


Authority: 29 U.S.C. 793; 38 U.S.C. 4211 
and 4212; E.O. 11758 (3 CFR, 1971–1975 
Comp., p. 841). 


§ 60–300.2 [Amended] 
■ 20. Amend § 60–300.2 by removing 
the definitions for ‘‘Qualitative 
evidence’’ and ‘‘Quantitative evidence. 
■ 21. Amend § 60–300.60 by revising 
paragraph (b) to read as follows: 


§ 60–300.60 Compliance evaluations. 
* * * * * 


(b) Where deficiencies are found to 
exist, OFCCP will make reasonable 
efforts to secure compliance through 
conciliation and persuasion, pursuant to 
§ 60–300.62. The ‘‘reasonable efforts’’ 
standard shall be interpreted 
consistently with title VII of the Civil 
Rights Act of 1964 and its requirement 
that the Equal Employment Opportunity 
Commission ‘‘endeavor to eliminate any 
such alleged unlawful employment 
practice by informal methods of 
conference, conciliation, and 
persuasion.’’ 
* * * * * 
■ 22. Revise § 60–300.62 to read as 
follows: 


§ 60–300.6 2 Pre-enforcement notice and 
conciliation procedures. 


(a) Predetermination Notice. If a 
compliance evaluation by OFCCP 
indicates preliminary indicators of 
discrimination, OFCCP will issue a 
Predetermination Notice describing the 
indicators and providing the contractor 
an opportunity to respond. The 
Predetermination Notice may also 
include other potential violations that 
OFCCP has identified at that stage of the 
review. After OFCCP issues the 
Predetermination Notice, the agency 
may identify additional violations and 
include them in a subsequent Notice of 
Violation or Show Cause Notice without 
amending the Predetermination Notice. 
OFCCP will provide the contractor an 
opportunity to conciliate additional 
violations identified in the Notice of 
Violation or Show Cause Notice. Any 
response to a Predetermination Notice 
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must be received by OFCCP within 15 
calendar days of receipt of the Notice, 
which deadline OFCCP may extend for 
good cause. If the contractor does not 
respond or OFCCP determines that the 
contractor’s response did not resolve the 
indicators of discrimination in the 
Predetermination Notice, OFCCP will 
proceed with the review. 


(b) Notice of Violation. If a 
compliance evaluation by OFCCP 
indicates a violation of the equal 
opportunity clause, OFCCP will issue a 
Notice of Violation to the contractor 
requiring corrective action and inviting 
conciliation through a written 
agreement. The Notice of Violation will 
identify the violations and describe the 
recommended corrective actions. After 
the Notice of Violation is issued, OFCCP 
may include additional violations in a 
subsequent Show Cause Notice without 
amendment to the Notice of Violation. 
OFCCP will provide the contractor an 
opportunity to conciliate additional 
violations identified in the Show Cause 
Notice. 


(c) Conciliation agreement. If a 
compliance review, complaint 
investigation, or other review by OFCCP 
or its representative indicates a material 
violation of the equal opportunity 
clause, and: 


(1) If the contractor, subcontractor, or 
bidder is willing to correct the 
violations and/or deficiencies; and 


(2) If OFCCP or its representative 
determines that settlement (rather than 
referral for consideration of formal 
enforcement) is appropriate, a written 
conciliation agreement shall be 
required. The agreement shall provide 
for such remedial action as may be 
necessary to correct the violations and/ 
or deficiencies identified, including, 
where appropriate (but not limited to), 
remedies such as back pay, salary 
adjustments, and retroactive seniority. 


(d) Show cause notices. When the 
Director has reasonable cause to believe 
that a contractor has violated the equal 
opportunity clause the Director may 
issue a notice requiring the contractor to 
show cause, within 30 days, why 
monitoring, enforcement proceedings, 
or other appropriate action to ensure 
compliance should not be instituted. 
OFCCP may issue a Show Cause Notice 
without first issuing a Predetermination 
Notice or Notice of Violation when the 
contractor has failed to provide access 
to its premises for an on-site review or 
refused to provide access to witnesses, 
records, or other information. The Show 
Cause Notice will include each violation 
that OFCCP has identified at the time of 
issuance. Where OFCCP identifies 
additional violations after issuing a 


Show Cause Notice, OFCCP will modify 
or amend the Show Cause Notice. 


(e) Expedited conciliation option. 
OFCCP may agree to waive the 
procedures set forth in paragraphs (a) 
and/or (b) of this section to enter 
directly into a conciliation agreement 
with a contractor. OFCCP may offer the 
contractor this expedited conciliation 
option, but may not require or insist that 
the contractor avail itself of the 
expedited conciliation option. 


§ 60–300.64 [Removed and Reserved] 
■ 23. Remove and reserve § 60–300.64. 
■ 24. Add § 60–300.85 to read as 
follows: 


§ 60–300.85 Severability. 
Should a court of competent 


jurisdiction hold any provision(s) of this 
part to be invalid, such action will not 
affect any other provision of this part. 


PART 60–741—AFFIRMATIVE ACTION 
AND NONDISCRIMINATION 
OBLIGATIONS OF FEDERAL 
CONTRACTORS AND 
SUBCONTRACTORS REGARDING 
INDIVIDUALS WITH DISABILITIES 


■ 25. The authority citation for part 60– 
741 continues to read as follows: 


Authority: 29 U.S.C. 705 and 793; E.O. 
11758 (3 CFR, 1971–1975 Comp., p. 841). 


§ 60–741.2 April 20, 2022 [Amended] 
■ 26. Amend § 60–741.2 by removing 
the definitions for ‘‘Qualitative 
evidence’’ and ‘‘Quantitative evidence.’’ 
■ 27. Amend § 60–741.60 by revising 
paragraph (b) to read as follows: 


§ 60–741.6 0 Compliance evaluations. 


* * * * * 
(b) Where deficiencies are found to 


exist, OFCCP will make reasonable 
efforts to secure compliance through 
conciliation and persuasion, pursuant to 
§ 60–741.62. The ‘‘reasonable efforts’’ 
standard shall be interpreted 
consistently with title VII of the Civil 
Rights Act of 1964 and its requirement 
that the Equal Employment Opportunity 
Commission ‘‘endeavor to eliminate any 
such alleged unlawful employment 
practice by informal methods of 
conference, conciliation, and 
persuasion.’’ 
* * * * * 
■ 28. Revise § 60–741.62 to read as 
follows: 


§ 60–741.62 Pre-enforcement notice and 
conciliation procedures. 


(a) Predetermination Notice. If a 
compliance evaluation by OFCCP 
indicates preliminary indicators of 
discrimination, OFCCP will issue a 
Predetermination Notice describing the 


indicators and providing the contractor 
an opportunity to respond. The 
Predetermination Notice may also 
include other potential violations that 
OFCCP has identified at that stage of the 
review. After OFCCP issues the 
Predetermination Notice, the agency 
may identify additional violations and 
include them in a subsequent Notice of 
Violation or Show Cause Notice without 
amending the Predetermination Notice. 
OFCCP will provide the contractor an 
opportunity to conciliate additional 
violations identified in the Notice of 
Violation or Show Cause Notice. Any 
response to a Predetermination Notice 
must be received by OFCCP within 15 
calendar days of receipt of the Notice, 
which deadline OFCCP may extend for 
good cause. If the contractor does not 
respond or OFCCP determines that the 
contractor’s response did not resolve the 
indicators of discrimination in the 
Predetermination Notice, OFCCP will 
proceed with the review. 


(b) Notice of Violation. If a 
compliance evaluation by OFCCP 
indicates a violation of the equal 
opportunity clause, OFCCP will issue a 
Notice of Violation to the contractor 
requiring corrective action and inviting 
conciliation through a written 
agreement. The Notice of Violation will 
identify the violations and describe the 
recommended corrective actions. After 
the Notice of Violation is issued, OFCCP 
may include additional violations in a 
subsequent Show Cause Notice without 
amendment to the Notice of Violation. 
OFCCP will provide the contractor an 
opportunity to conciliate additional 
violations identified in the Show Cause 
Notice. 


(c) Conciliation agreement. If a 
compliance review, complaint 
investigation, or other review by OFCCP 
or its representative indicates a material 
violation of the equal opportunity 
clause, and: 


(1) If the contractor, subcontractor, or 
bidder is willing to correct the 
violations and/or deficiencies; and 


(2) If OFCCP or its representative 
determines that settlement (rather than 
referral for consideration of formal 
enforcement) is appropriate, a written 
conciliation agreement shall be 
required. The agreement shall provide 
for such remedial action as may be 
necessary to correct the violations and/ 
or deficiencies identified, including, 
where appropriate (but not limited to), 
remedies such as back pay, salary 
adjustments, and retroactive seniority. 


(d) Remedial benchmarks. The 
remedial action referenced in paragraph 
(c) of this section may include the 
establishment of benchmarks for the 
contractor’s outreach, recruitment, 


VerDate Sep<11>2014 16:35 Mar 21, 2022 Jkt 256001 PO 00000 Frm 00050 Fmt 4702 Sfmt 4702 E:\FR\FM\22MRP1.SGM 22MRP1lo
tte


r 
on


 D
S


K
11


X
Q


N
23


P
R


O
D


 w
ith


 P
R


O
P


O
S


A
LS


1







16155 Federal Register / Vol. 87, No. 55 / Tuesday, March 22, 2022 / Proposed Rules 


hiring, or other employment activities. 
The purpose of such benchmarks is to 
create a quantifiable method by which 
the contractor’s progress in correcting 
identified violations and/or deficiencies 
can be measured. 


(e) Show cause notices. When the 
Director has reasonable cause to believe 
that a contractor has violated the equal 
opportunity clause the Director may 
issue a notice requiring the contractor to 
show cause, within 30 days, why 
monitoring, enforcement proceedings, 
or other appropriate action to ensure 
compliance should not be instituted. 
OFCCP may issue a Show Cause Notice 
without first issuing a Predetermination 
Notice or Notice of Violation when the 
contractor has failed to provide access 
to its premises for an on-site review or 
refused to provide access to witnesses, 
records, or other information. The Show 
Cause Notice will include each violation 
that OFCCP has identified at the time of 
issuance. Where OFCCP identifies 
additional violations after issuing a 
Show Cause Notice, OFCCP will modify 
or amend the Show Cause Notice. 


(f) Expedited conciliation option. 
OFCCP may agree to waive the 
procedures set forth in paragraphs (a) 
and/or (b) of this section to enter 
directly into a conciliation agreement 
with a contractor. OFCCP may offer the 
contractor this expedited conciliation 
option, but may not require or insist that 
the contractor avail itself of the 
expedited conciliation option. 


§ 60–741.64 [Removed and Reserved] 
■ 29. Remove and reserve § 60–741.64. 
■ 30. Add § 60–741.84 to read as 
follows: 


§ 60–741.84 Severability. 
Should a court of competent 


jurisdiction hold any provision(s) of this 
part to be invalid, such action will not 
affect any other provision of this part. 
[FR Doc. 2022–05696 Filed 3–21–22; 8:45 am] 


BILLING CODE 4510–CM–P 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 73 


[MB Docket No. 22–112; RM–11919; DA 22– 
240; FRS 77494] 


Television Broadcasting Services 
Weston, West Virginia 


AGENCY: Federal Communications 
Commission. 
ACTION: Proposed rule. 


SUMMARY: The Commission has before it 
a petition for rulemaking filed by Gray 


Television Licensee, LLC (Petitioner), 
the licensee of WDTV (CBS), channel 5, 
Weston, West Virginia. The Petitioner 
requests the substitution of channel 33 
for channel 5 at Weston in the Table of 
Allotments. 
DATES: Comments must be filed on or 
before April 21, 2022 and reply 
comments on or before May 6, 2022. 
ADDRESSES: Federal Communications 
Commission, Office of the Secretary, 45 
L Street NE, Washington, DC 20554. In 
addition to filing comments with the 
FCC, interested parties should serve 
counsel for the Petitioner as follows: 
Joan Stewart, Esq., Wiley Rein LLP, 
2050 M Street NW, Washington, DC 
20036. 
FOR FURTHER INFORMATION CONTACT: 
Joyce Bernstein, Media Bureau, at (202) 
418–1647 or Joyce.Bernstein@fcc.gov. 
SUPPLEMENTARY INFORMATION: In 
support, the Petitioner states the 
proposed channel substitution serves 
the public interest because it will 
resolve significant over-the-air reception 
problems in WDTV’s existing service 
area. The Petitioner further states that 
the Commission has recognized the 
deleterious effects manmade noise has 
on the reception of digital VHF signals, 
and that the propagation characteristics 
of these channels allow undesired 
signals and noise to be receivable at 
relatively farther distances compared to 
UHF channels and nearby electrical 
devices can cause interference. A total 
of 388,223 persons are predicted to lose 
service using a contour analysis if the 
Bureau grants the channel 33 proposal. 
In evaluating the loss areas, Gray first 
considered to what extent the loss areas 
were served by other CBS affiliates, and 
concluded that all but 4,142 persons 
would continue to receive CBS service 
from other stations in the region, as well 
as continue to be well served by five or 
more television services. 


According to the Petitioner, a terrain- 
limited analysis using the Commission’s 
TVStudy software demonstrates that 
only 498 persons would no longer 
receive CBS network programming, or 
receive service from five or more full 
power television services. Gray also 
took into account its licensed sister 
station WVFX, which is co-located with 
WDTV and carries CBS network 
programing on a multicast channel. In 
addition, Gray relies on CBS 
programming carried on commonly 
owned and operated station WIYE–LD, 
Parkersburg, West Virginia. We note that 
while low power television stations are 
secondary and can be displaced by full 
power television stations, we believe it 
is unlikely that WIYE–LD will be 
displaced, and determined that there are 


multiple displacement channels 
available if it was displaced. 


This is a synopsis of the 
Commission’s Notice of Proposed 
Rulemaking, MB Docket No. 22–112; 
RM–11919; DA 22–240, adopted March 
9, 2022, and released March 9, 2022. 
The full text of this document is 
available for download at https://
www.fcc.gov/edocs. To request materials 
in accessible formats (braille, large 
print, computer diskettes, or audio 
recordings), please send an email to 
FCC504@fcc.gov or call the Consumer & 
Government Affairs Bureau at (202) 
418–0530 (VOICE), (202) 418–0432 
(TTY). 


This document does not contain 
information collection requirements 
subject to the Paperwork Reduction Act 
of 1995, Public Law 104–13. In addition, 
therefore, it does not contain any 
proposed information collection burden 
‘‘for small business concerns with fewer 
than 25 employees,’’ pursuant to the 
Small Business Paperwork Relief Act of 
2002, Public Law 107–198, see 44 U.S.C. 
3506(c)(4). Provisions of the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 601– 
612, do not apply to this proceeding. 


Members of the public should note 
that all ex parte contacts are prohibited 
from the time a notice of proposed 
rulemaking is issued to the time the 
matter is no longer subject to 
Commission consideration or court 
review, see 47 CFR 1.1208. There are, 
however, exceptions to this prohibition, 
which can be found in § 1.1204(a) of the 
Commission’s rules, 47 CFR 1.1204(a). 


See §§ 1.415 and 1.420 of the 
Commission’s rules for information 
regarding the proper filing procedures 
for comments, 47 CFR 1.415 and 1.420. 


List of Subjects in 47 CFR Part 73 


Television. 
Federal Communications Commission. 
Thomas Horan, 
Chief of Staff, Media Bureau. 


Proposed Rule 


For the reasons discussed in the 
preamble, the Federal Communications 
Commission proposes to amend 47 CFR 
part 73 as follows: 


PART 73—RADIO BROADCAST 
SERVICES 


■ 1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 155, 301, 303, 
307, 309, 310, 334, 336, 339. 


■ 2. In § 73.622(j), amend the Post- 
Transition Table of DTV Allotments 
under West Virginia by revising the 
entry for Weston to read as follows: 
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Directive (DIR) 2022-01 Revision 1


U.S. DEPARTMENT OF LABOR
O�ce of Federal Contract Compliance Programs
A Directive (DIR) is intended to provide guidance to OFCCP sta� and/or federal contractors on enforcement and compliance
policy or procedures. A DIR does not change the laws and/or regulations governing OFCCP’s programs and does not establish
any legally enforceable rights or obligations. The contents of this document do not have the force and e�ect of law and are
not meant to bind the public in any way. This document is intended to provide clarity to the public regarding existing
requirements under the law or agency policies.


E�ective Date: August 18, 2022


1. SUBJECT: Advancing Pay Equity Through Compensation Analysis


2. PURPOSE: To provide guidance on how OFCCP will evaluate federal contractors’ compliance with compensation analysis
obligations and clarify OFCCP’s authority to access and review documentation of compensation analyses conducted
pursuant to 41 CFR 60-2.17(b)(3).


3. REFERENCES: This Directive references the following:


a. Executive Order 11246, as amended;


b. Section 503 of the Rehabilitation Act of 1973, as amended (Section 503);


c. Vietnam Era Veterans’ Readjustment Assistance Act of 1974, as amended (VEVRAA);


d. 41 Code of Federal Regulations (CFR) Chapter 60, O�ice of Federal Contract Compliance Programs, Equal
Employment Opportunity, Department of Labor;


e. DIR 2018-05, Analysis of Contractor Compensation Practices During a Compliance Evaluation (Aug. 24, 2018);


f. Federal Contract Compliance Manual (FCCM) (Dec. 2019, last updated Jan. 7, 2021);


g. Supply and Service Contractors Technical Assistance Guide (Nov. 2020);


h. Educational Institutions Technical Assistance Guide (Oct. 2019); and


i. DIR 2022-02, E�ective Compliance Evaluations and Enforcement (Mar. 31, 2022)


4. AFFECTED POLICY: This Directive revises and renames DIR 2022-01, Pay Equity Audits. The policies and procedures
described in this Directive supersede any conflicting procedures in the FCCM or other previously issued guidance to the
extent they could be read to conflict.


5. BACKGROUND: The O�ice of Federal Contract Compliance Programs (OFCCP) is committed to ensuring pay equity in the
workplace. OFCCP is also committed to facilitating a transparent and e�icient process to identify and remove barriers to
opportunity, including pay discrimination and occupational segregation. Hiring barriers, steering, and assignment patterns
can contribute to occupational segregation, which is a driver of persistent pay disparities. As part of their a�irmative action
obligations, supply and service contractors are required to perform an in-depth analysis of their total employment
processes, including their compensation systems, to determine whether and where impediments to equal employment
opportunity exist.  The analysis of compensation must include, at minimum, an evaluation of the contractor’s
compensation systems to determine whether there are gender-, race-, or ethnicity-based disparities, as provided in 41 CFR
60-2.17(b)(3).  This evaluation, herea�er referred to as a “compensation analysis,” is an important component of the
contractor’s a�irmative action program (AAP).  By proactively conducting this compensation analysis, contractors can
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determine whether impediments to equal employment opportunity in pay exist and “develop and execute action-oriented
programs designed to correct any problem areas,” as provided in 41 CFR 60-2.17(c).


The regulations at 41 CFR 60-2.10(c) require contractors to “maintain and make available to OFCCP documentation of their
compliance with” 41 CFR 60-2.11 through 60-2.17, which include the obligations to conduct a compensation analysis (41
CFR 60-2.17(b)(3)) and to implement action-oriented programs to address any problem areas identified pursuant to that
analysis (41 CFR 60-2.17(c)). This documentation allows OFCCP to accomplish its work more e�iciently and to assess,
among other things, whether a contractor has performed a su�icient evaluation and whether it “has made good faith
e�orts to remove identified barriers, expand employment opportunities, and produce measurable results.” 41 CFR 60-
2.17(c).


This Directive explains how OFCCP reviews contractors’ compliance with their obligation to conduct a compensation
analysis under 41 CFR 60-2.17(b)(3). This Directive also clarifies OFCCP’s authority to access and review documentation of
contractors’ compensation analyses conducted pursuant to 41 CFR 60-2.17(b)(3). Finally, this Directive rea�irms that OFCCP
will not require the production of privileged attorney-client communications or attorney work product.


6. ROLES AND RESPONSIBILITIES:


Regional and Field Managers: It is the responsibility of regional and district managers to ensure that regional and field sta�
conduct compliance evaluations consistent with the policies and procedures stated in this Directive.
Regional and Field Sta�: It is the responsibility of compliance o�icers and other employees responsible for conducting or
assisting with compliance evaluations to conduct compliance evaluations consistent with the policies and procedures
stated in this Directive.
National O�ice: It is the responsibility of OFCCP’s national o�ice to implement this Directive and act in accordance with the
policies and procedures stated in this Directive.


7. POLICIES AND PROCEDURES:


a. Desk Audit


During a compliance evaluation, a supply and service contractor is required to provide OFCCP with the information and
data described in OFCCP’s Scheduling Letter and Itemized Listing. OFCCP will review this information to determine
whether the contractor is meeting its a�irmative action and nondiscrimination obligations. This includes, but is not
limited to, OFCCP conducting an analysis of the contractor’s compensation practices as provided in DIR 2018-05, Analysis
of Contractor Compensation Practices During a Compliance Evaluation. OFCCP will also look broadly at a contractor’s
workforce (across job titles, levels, roles, positions, and functions) to identify patterns of segregation by race, ethnicity,
and gender, which may result from assignment, placement, or upgrading/promotion barriers that drive pay disparities.
Where possible, OFCCP will use regression and other systemic analyses to look for disparities in patterns of assignment or
in salary paid across similar functions and positions.


If the desk audit reveals disparities in pay or other concerns about the contractor’s compensation practices, OFCCP may
request additional information to investigate the contractor’s compliance. 41 CFR 60-2.10(c), 60-2.32; DIR 2022-02,
E�ective Compliance Evaluations and Enforcement. This additional information may include, but is not limited to,
additional compensation data, follow-up interviews, and additional records and information from the contractor,
including its compensation analysis conducted pursuant to 41 CFR 60-2.17(b)(3).  OFCCP may also request data relating
to understanding compensation practices and disparities, such as factors that are not provided to OFCCP in the
Scheduling Letter and Itemized Listing submission including, but not limited to, information on prior experience or
education, or other factors that may a�ect compensation, such as promotion, assignment, or steering patterns.


Examples of circumstances where OFCCP may need follow-up information include, but are not limited to:


i. pay disparities or other evidence of potential pay discrimination among similarly situated employees based on
race, ethnicity, and/or gender;


ii. employee complaints of pay discrimination or other anecdotal evidence of discrimination;


iii. inconsistencies in how the contractor is applying its pay policies; and/or


iv. statistical analyses or other evidence that a group of workers is disproportionately concentrated in lower paying
positions or pay levels within a position based on a protected characteristic.


DIR 2018-05 provides an overview of how OFCCP assesses compensation during compliance reviews. In addition to this
guidance, OFCCP has issued a Supply and Service Contractors Technical Assistance Guide and an Educational Institutions
Technical Assistance Guide to assist contractors with better understanding their obligations.
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b. Compensation Analysis Documentation


As discussed further below, contractors “must maintain and make available to OFCCP documentation of their compliance
with …[41 CFR] 60-2.17” pursuant to 41 CFR 60-2.10. OFCCP has the authority to review documentation of a contractor’s
compensation analysis to confirm that the contractor has evaluated its compensation systems for race-, gender-, or
ethnicity-based disparities. For OFCCP’s purposes, the most useful form of documentation is a contractor’s full
compensation analysis because it allows OFCCP to understand how the contractor evaluates its compensation systems in
practice, leading to a more e�icient compliance review.  Contractors are therefore encouraged to make their full
compensation analyses available where OFCCP identifies concerns during a compliance evaluation.


If a contractor believes its full compensation analysis contains privileged attorney-client communications or attorney
work product, the contractor may fulfill its regulatory obligations by making available to OFCCP other documentation
that it has conducted the compensation analysis required under 41 CFR 60-2.17(b)(3). This can be accomplished in
several ways. First, a contractor may make available a redacted version of its compensation analysis, provided that the
non-redacted portions include the required facts described below. Alternatively, a contractor may conduct a separate
analysis during the relevant AAP period that does not implicate privilege concerns and provide that analysis to OFCCP in
full. Finally, a contractor may generate a detailed a�idavit that sets forth the required facts described below but does not
contain privileged material. Regardless of which alternative a contractor pursues, for OFCCP to determine that a
contractor has satisfied its obligations under 41 CFR 60-2.17(b)(3), OFCCP requires that contractors provide
documentation that demonstrates at least the following:


i. when the compensation analysis was completed;


ii. the number of employees the compensation analysis included and the number and categories of employees the
compensation analysis excluded;


iii. which forms of compensation were analyzed and, where applicable, how the di�erent forms of compensation
were separated or combined for analysis (e.g., base pay alone, base pay combined with bonuses, etc.);


iv. that compensation was analyzed by gender, race, and ethnicity; and


v. the method of analysis employed by the contractor (e.g., multiple regression analysis, decomposition regression
analysis, meta-analytic tests of z-scores, compa-ratio regression analysis, rank-sums tests, career-stall analysis,
average pay ratio, cohort analysis, etc.).


OFCCP will review this documentation to verify that the contractor has satisfied its obligation to evaluate its
“compensation system(s) to determine whether there are gender-, race-, or ethnicity-based disparities,” as part of the
contractor’s “in-depth analyses of its total employment process” required by 41 CFR 60-2.17(b)(3). As described further
below in section 7(c), this documentation of compliance is not inherently privileged or subject to work product
protection.


In addition to the required information described above, to assist OFCCP in understanding how contractors evaluate their
compensation systems in practice, OFCCP recommends that contractors provide the following information, as
applicable:


i. all employee pay groupings evaluated;


ii. an explanation of how and why employees were grouped for the analysis;


iii. which, if any, variables, factors, measures, or controls (e.g., tenure, education, structural groupings, performance
ratings, prior experience) were considered and how they were incorporated in the analysis; and


iv. the model statistics for any regressions or global analyses conducted (e.g., b-coe�icients, significance tests, F-
tests, etc.) for race, ethnicity, and gender-based variables.


OFCCP recognizes that some contractors may consider aspects of these four categories of information privileged, and this
Directive is not intended to encourage waiver of privilege. Rather, this Directive informs contractors that, where they
maintain this information in non-privileged form, making it available can assist OFCCP in conducting a more e�icient
compliance evaluation.


If a contractor’s compensation analysis identifies any problem areas (including gender-, race-, or ethnicity-based pay
disparities), the regulations at 41 CFR 60-2.17(c) require the contractor to develop and execute action-oriented programs
to correct them. OFCCP may request documentation demonstrating that the contractor did so. 41 CFR 60-2.17(c), 60-
2.10(c). To allow OFCCP to determine whether the contractor’s action-oriented programs “consist of more than following
the same procedures which have previously produced inadequate results” and to evaluate the contractor’s “good faith
e�orts to remove identified barriers, expand employment opportunities, and produce measurable results,” (id.), OFCCP
will require documentation that demonstrates, at a minimum:
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i. the nature and extent of any pay disparities found, including the categories of jobs for which disparities were
found, the degree of the disparities, and the groups adversely a�ected;


ii. whether the contractor investigated the reasons for any pay disparities found;


iii. that the contractor has instituted action-oriented programs designed to correct any problem areas identified;


iv. the nature and scope of these programs, including the job(s) for which the programs apply and any changes (e.g.,
pay increases, amendments to compensation policies and procedures) the contractor made to the compensation
system; and


v. how the contractor intends to measure the impact of these programs on employment opportunities and
identified barriers.


c. OFCCP’s Authority to Review Documentation of Contractors’ Compensation Analyses


OFCCP recognizes that federal contractors o�en retain counsel to assist with the preparation of pay studies, including the
compensation analysis and related compliance records required by OFCCP’s regulations.


As described above, federal contractors have a regulatory obligation to provide documentation of their compensation
analyses and a�irmative action programs to OFCCP. See 41 CFR 60-2.10(c) (“Contractors must maintain and make
available to OFCCP documentation of their compliance with §§ 60-2.11 through 60-2.17”); 41 CFR 60-2.32 (“The contractor
must make available to [OFCCP], upon request, records maintained pursuant to § 60-1.12 . . . and written or otherwise
documented portions of [a�irmative action programs] maintained pursuant to § 60-2.10”).


Contractors will not be found in compliance with their compensation analysis obligations if they simply invoke privilege
and provide OFCCP with no or insu�icient documentation of compliance. Documentation that contractors have complied
with their regulatory obligations is not inherently privileged.  Specifically, facts regarding what a contractor did to
comply with 41 CFR 2.17(b)(3) are not “communications” covered by the attorney-client privilege. See, e.g., In re Vioxx
Prods. Liab. Litig., 501 F. Supp. 2d 789, 805 (E.D. La. 2007) (“when a corporate executive makes a decision a�er consulting
with an attorney, his decision is not privileged whether it is based on that advice or even mirrors it”); Stout v. Illinois
Farmers Ins. Co., 150 F.R.D. 594, 611 (S.D. Ind. 1993), a�'d, 852 F. Supp. 704 (S.D. Ind. 1994) (citation omitted) (“[t]he
attorney-client privilege is not so broad as to cover all of a client’s actions taken as a ‘result[ ] of communications
between attorney and client.’”). Thus, a contractor may generate, maintain, and produce to OFCCP documentation of the
compensation analysis it conducted without disclosing privileged attorney-client communications.


Additionally, because contractors are aware, when they prepare documentation of their compliance with 41 CFR 60-
2.17(b)(3), that they must make it available to OFCCP (see 41 CFR 60-2.10(c)), this documentation is not “confidential,”
and the privilege does not attach to it. See Fisher v. United States, 425 U.S. 391, 403 (1976) (The attorney-client privilege
attaches to confidential communications made between an attorney and client for the purpose of obtaining legal advice);
United States v. (Under Seal), 748 F.2d 871, 874 (4th Cir. 1984) (A communication is not confidential if it is intended to be
disclosed to a third party).


In sum, if a contractor does not provide OFCCP with documentation su�icient to demonstrate its compliance with 41 CFR
2.17(b)(3) on the basis that the required categories of information outlined in Section 7(b) are subject to the attorney-
client privilege or work-product doctrine, OFCCP will find the contractor has not satisfied its obligations under 41 CFR 60-
2.17(b)(3) and 41 CFR 60-2.10(c). OFCCP will not require the production of privileged attorney-client communications or
attorney work product.


8. INTERPRETATION: This Directive does not create new legal rights or requirements or change current legal rights or
requirements for contractors. Executive Order 11246, Section 503, VEVRAA, OFCCP’s regulations at 41 CFR Chapter 60, and
applicable case law are the o�icial sources for contractors’ compliance responsibilities. Nothing in this Directive is intended
to change otherwise applicable laws, regulations, or other guidance or to restrict or limit OFCCP’s ability to perform
compliance reviews, request data, or pursue enforcement of any issue within its jurisdiction. Noncompliance with voluntary
standards will not, in itself, result in any enforcement action. This Directive is not intended to have any e�ect on pending
litigation or alter the Agency’s basis for litigating pending cases. 


                                                                                                           


Jenny R. Yang                                                                       


Director


O�ice of Federal Contract Compliance Programs
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attorney-client privilege.”). It is well established that a party that attempts to shield otherwise discoverable evidence by conveying it to an attorney is not seeking legal


services and cannot avail itself of the attorney-client privilege. See Fisher, 425 U.S. at 403-404; Equal Employment Opportunity Commission v. BDO USA, L.L.P., 876 F.3d


690, 694 (5th Cir. 2017). Accordingly, contractors cannot shield their compensation analysis documentation from OFCCP by simply delegating its preparation to their


attorneys. 



https://www.dol.gov/general/dol-agencies

https://www.dol.gov/general/forms

https://www.dol.gov/agencies/ofccp/about

https://www.dol.gov/newsroom

https://www.dol.gov/agencies/ofccp/contact

https://www.dol.gov/

https://www.whitehouse.gov/

https://www.dol.gov/coronavirus

https://www.dol.gov/general/disasterrecovery

https://www.dol.gov/general/aboutdol

https://www.dol.gov/guidance

https://www.dol.gov/general/topic/spanish-speakingtopic

https://www.dol.gov/general/disclaim

https://www.dol.gov/general/aboutdol/file-formats

https://www.dol.gov/general/aboutdol/accessibility

https://www.dol.gov/agencies/ofccp/manual/fccm/1c-receipt-aaps-and-itemized-listing-data-desk-audit/1c04-additional

https://www.dol.gov/agencies/ofccp/directives/2018-05





1/8/23, 3:47 PM Directive (DIR) 2022-01 Revision 1 | U.S. Department of Labor


https://www.dol.gov/agencies/ofccp/directives/2022-01-Revision1 6/6


O�ice of Federal Contract
Compliance Programs


An agency within the U.S.
Department of Labor


200 Constitution Ave NW
Washington, DC 20210
1-866-4-USA-DOL
1-866-487-2365
www.dol.gov


DisasterAssistance.gov


USA.gov


Notification of EEO Violations


No Fear Act Data


U.S. O�ice of Special Counsel


O�ice of Inspector General


Subscribe to the DOL Newsletter


Read the DOL Newsletter


Emergency Accountability Status Link


A to Z Index


Site Map Important Website Notices Privacy & Security Statement


Connect With DOL



tel:1-866-487-2365

https://www.dol.gov/

https://www.disasterassistance.gov/

https://www.usa.gov/

https://www.dol.gov/agencies/oasam/centers-offices/civil-rights-center/cummings-antidiscrimination-act-2020

https://www.dol.gov/agencies/oasam/centers-offices/civil-rights-center/resports/notification-and-federal-employee-antidiscrimination-retaliation-act-of-2002

https://osc.gov/

https://www.oig.dol.gov/

https://public.govdelivery.com/accounts/USDOL/subscriber/new?topic_id=USDOL_167

https://www.dol.gov/newsroom/newsletter

https://www.dol.gov/general/easl

https://www.dol.gov/general/siteindex

https://www.dol.gov/general/findit

https://www.dol.gov/general/aboutdol/website-policies

https://www.dol.gov/general/privacynotice

https://www.facebook.com/departmentoflabor

https://twitter.com/USDOL

https://www.instagram.com/USDOL/

https://www.youtube.com/user/USDepartmentofLabor

https://www.linkedin.com/company/u-s-department-of-labor/






Directive (DIR) 2018-07


U.S. DEPARTMENT OF LABOR
O�ce of Federal Contract Compliance Programs
 


A Directive (DIR) is intended to provide guidance to OFCCP sta� or federal contractors on enforcement and compliance policy
or procedures. A DIR does not change the laws and regulations governing OFCCP’s programs and does not establish any
legally enforceable rights or obligations.


E�ective Date: August 24 , 2018


 


1. SUBJECT: A�irmative Action Program Verification Initiative
 


2. PURPOSE: To implement a verification process with the objective of ensuring that all covered federal contractors are
meeting the most basic equal employment opportunity (EEO) regulatory requirement, namely, the preparation of a written
a�irmative action program (AAP) and annual updates to that program This will help American workers by ensuring that all
covered federal contractors have AAPs, which will result in enhanced equal employment opportunity, more contractor
outreach to available workers, and a more diverse workforce.
 


3. REFERENCES:


A. Executive Order (EO) 11246, Sept. 24, 1965, as amended.


B. Section 503 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. 793 (Section 503).


C. Vietnam Era Veterans’ Readjustment Assistance Act of 1974, as amended, 38 U.S.C. 4212 (VEVRAA).


D. 41 CFR 60-1.40 and 41 CFR 60-2.1 through 60-2.17 (Executive Order A�irmative Action Program).


E. 41 CFR 60-741.40 through 60-741.47 (Section 503 A�irmative Action Program).


F. 41 CFR 60-300.40 through 60-300.45 (VEVRAA A�irmative Action Program).
 


4. AFFECTED POLICY: None
 


5. BACKGROUND: OFCCP enforces EO 11246, Section 503, and VEVRAA. Collectively, these laws prohibit federal contractors and
subcontractors from discriminating on the basis of race, color, religion, sex, sexual orientation, gender identity, national
origin, disability or status as a protected veteran.  They also require federal contractors to take a�irmative steps to ensure
equal employment opportunity in their employment processes. Contractors also are prohibited from discriminating against
applicants or employees because they inquire about, discuss, or disclose their compensation or that of others, subject to
certain limitations.


OFCCP currently has jurisdiction over an estimated 120,000 contractor establishments and approximately 24,000 firms or
parent companies. Based on the size of the contractor population and other factors, OFCCP schedules only a portion of these
establishments annually for compliance evaluations. Therefore, OFCCP must seek more ways to expand its compliance reach.
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OFCCP is concerned that many federal contractors are not fulfilling their legal duty to develop and maintain AAPs and update
them on an annual basis. The U.S. Government Accountability O�ice (GAO) in its report, Equal Employment Opportunity:
Strengthening Oversight Could Improve Federal Contractor Nondiscrimination Compliance (GAO-16-750), expressed concern
that "OFCCP has no process for ensuring that the tens of thousands of establishments that have signed a qualifying federal
contract have developed an AAP within 120 days of the commencement of the contract, or updated it annually."  The report
further found that "close to 85 percent of contractor establishments did not submit a written AAP within 30 days of receiving
a scheduling letter."  Based on these findings, GAO recommended that OFCCP "[d]evelop a mechanism to monitor AAPs from
covered federal contractors on a regular basis. Such a mechanism could include electronically collecting AAPs and contractor
certification of annual updates."


Under OFCCP’s current compliance review processes, federal contractor establishments have a small likelihood of discovery
if they decide not to develop and update an AAP. This initiative squarely addresses this barrier to achieving comprehensive
compliance by establishing a program for verification of compliance by all contractors with AAP obligations.  This verification
would initially take the form of OFCCP review of a certification, followed by potential compliance checks, and could later take
the form of annual submission of AAPs to OFCCP for review.


In addition, this initiative will allow OFCCP to incorporate AAP certification information as a criterion in its methodology for
neutrally scheduling compliance evaluations so that entities that have not developed and maintained AAPs are more likely to
be scheduled. The failure to develop and update an AAP violates threshold contractual and legal obligations, and indicates a
lack of commitment to comply with equal employment opportunity and anti-discrimination obligations.  Accordingly, in
situations where contractor establishments fail to comply with the AAP requirement, the likelihood of other violations,
including discrimination, may be higher. Thus, OFCCP believes that this new criterion could be e�ective at identifying
potential violators of the authorities OFCCP enforces.


This initiative will also help ensure there are no "free riders" that benefit from participating in the federal procurement
process while not bearing the corresponding costs of AAP compliance based on the current high likelihood they will not be
listed (and potentially receiving an inequitable advantage over law abiding contractors).


Finally, this initiative will also help federal contractors by emphasizing the importance of EEO requirements and encouraging
these departments to contact OFCCP to seek compliance assistance in developing AAPs.
 


6. DEFINITIONS: For definitions of the terms "government contract," "subcontract," "prime contractor," and "subcontractor"
see 41 CFR § 60-1.3 (EO 11246); 41 CFR § 60-300.2 (VEVRAA); and 41 CFR § 60-741.2 (Section 503).
 


7. POLICY: OFCCP will develop a comprehensive program to verify that federal contractors are complying with AAP obligations
on a yearly basis.


This program includes:


Development of a process whereby contractors would certify on a yearly basis compliance with AAP requirements. 


Inclusion of a criterion in the neutral scheduling methodology increasing the likelihood of compliance reviews for
contractors that have not certified compliance with the AAP requirements.


Compliance checks to verify contractor compliance with AAP requirements.


Requesting pro�er of the AAP by contractors when requesting extensions of time to provide support data in response
to a scheduling letter.


Development of information technology to collect and facilitate review of AAPs provided by federal contractors.
 


OFCCP will prepare a public outreach and education campaign on this initiative. The campaign would encourage contractors
to contact the agency for compliance assistance regarding AAPs.
 


8. ATTACHMENTS: None.
 


/S/
Craig E. Leen
Acting Director
O�ice of Federal Contract Compliance Programs
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 Herea�er, the terms "contractor" and "federal contractor" are used to refer to contractors and subcontractors unless otherwise
expressly stated.


 Government Accountability O�ice, Strengthening Oversight Could Improve Federal Contractor Nondiscrimination Compliance, p.
18, GAO-16-750, Sept. 22, 2016 at https://www.gao.gov/products/GAO-16-750 (last accessed Aug. 23, 2017).


 Id.


 OFCCP is reviewing whether there is an existing certification made as part of the procurement process that would be su�icient to
allow OFCCP to implement the program without requiring a separate certification directly to OFCCP.


 Developing and updating a written AAP is the most basic part of compliance with OFCCP regulations. The AAP is the starting point
in OFCCP compliance reviews to determine whether a contractor is compliant with EEO and anti-discrimination regulations. It also
helps ensure that a federal contractor is engaging in outreach to protected individuals.


 See n.4.


The contents of this document do not have the force and e�ect of law and are not meant to bind the public in any way. This document
is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.


Last updated on August 24, 2018


1


2


3


4


5


6



https://www.dol.gov/general/dol-agencies

https://www.dol.gov/general/forms

https://www.dol.gov/agencies/ofccp/about

https://www.dol.gov/newsroom

https://www.dol.gov/agencies/ofccp/contact

https://www.dol.gov/

tel:1-866-487-2365

https://www.dol.gov/

https://www.whitehouse.gov/

https://www.dol.gov/coronavirus

https://www.dol.gov/general/disasterrecovery

https://www.disasterassistance.gov/

https://www.usa.gov/

https://www.dol.gov/agencies/oasam/centers-offices/civil-rights-center/cummings-antidiscrimination-act-2020

https://www.dol.gov/agencies/oasam/centers-offices/civil-rights-center/resports/notification-and-federal-employee-antidiscrimination-retaliation-act-of-2002

https://osc.gov/

https://www.dol.gov/general/aboutdol

https://www.dol.gov/guidance

https://www.dol.gov/general/topic/spanish-speakingtopic

https://www.oig.dol.gov/

https://public.govdelivery.com/accounts/USDOL/subscriber/new?topic_id=USDOL_167

https://www.dol.gov/newsroom/newsletter

https://www.dol.gov/general/easl

https://www.dol.gov/general/siteindex

https://www.dol.gov/general/disclaim

https://www.dol.gov/general/aboutdol/file-formats

https://www.dol.gov/general/aboutdol/accessibility

https://www.dol.gov/general/findit

https://www.dol.gov/general/aboutdol/website-policies

https://www.dol.gov/general/privacynotice

https://www.facebook.com/departmentoflabor

https://twitter.com/USDOL

https://www.instagram.com/USDOL/

https://www.youtube.com/user/USDepartmentofLabor

https://www.linkedin.com/company/u-s-department-of-labor/

https://www.gao.gov/products/GAO-16-750






372 NLRB No. 22


NOTICE:  This opinion is subject to formal revision before publication in the 
bound volumes of NLRB decisions.  Readers are requested to notify the Ex-
ecutive Secretary, National Labor Relations Board, Washington, D.C.  
20570, of any typographical or other formal errors so that corrections can 
be included in the bound volumes.


Thryv, Inc. and International Brotherhood of Electri-
cal Workers, Local 1269.  Cases 20–CA–250250 
and 20–CA–251105


December 13, 2022


DECISION AND ORDER


BY CHAIRMAN MCFERRAN AND MEMBERS KAPLAN,
RING, WILCOX, AND PROUTY


On April 23, 2021, Administrative Law Judge John T. 
Giannopoulos issued the attached decision. The Charging 
Party and Acting General Counsel each filed exceptions 
and a supporting brief, the Respondent filed an answering 
brief, and the General Counsel filed a reply brief.  The Re-
spondent filed cross-exceptions and a supporting brief, the 
General Counsel filed an answering brief, and the Re-
spondent filed a reply brief.


The National Labor Relations Board has considered the 
decision and the record in light of the exceptions and 
briefs and has decided to affirm the judge’s rulings, find-
ings, and conclusions1 only to the extent consistent with 
this Decision and Order.2


The issue presented before us on the merits is whether 
the Respondent violated Section 8(a)(5) and (1) of the Na-
tional Labor Relations Act (the Act). We agree with the 
judge’s determination that the Respondent violated the 
Act by failing and refusing to respond to information re-
quests advanced by the Charging Party, International 
Brotherhood of Electrical Workers, Local 1269 (IBEW or 
the Union). Contrary to the judge, however, we find that 
the Respondent also violated Section 8(a)(5) and (1) of the 
Act by unilaterally laying off six employees in violation 
of the statutory duty to bargain.  


We next examine the proper scope of the Board’s make-
whole relief. Where, as here, our standard remedy would 
include an order for make-whole relief, we find it neces-
sary to ensure that affected employees are made fully 
whole for the costs they incur as a result of the respond-
ent’s unlawful actions. Accordingly, to best effectuate the 


1 In the absence of exceptions, we adopt the judge’s determination 
that the Respondent violated Sec. 8(a)(5) and (1) by failing to provide 
the Union with the information it requested on April 12, 2019, regarding 
quarterly relief to be afforded to sales representatives and by failing and 
refusing to respond to the Union’s October 30 request for information 
regarding the names and addresses of “twin accounts” that underwent the 
process of unification.  In the absence of exceptions, we also adopt the 
judge’s dismissal of the complaint allegations that the Respondent vio-
lated Sec. 8(a)(5) and (1) by failing and refusing to respond to the Un-
ion’s July 17 and 24 requests for information about the market to which 
Luis Pantoja was assigned and to the Union’s September 11 request for 


purposes of the Act, our make whole-whole remedy shall 
expressly order respondents to compensate affected em-
ployees for all direct or foreseeable pecuniary harms that 
these employees suffer as a result of the respondent’s un-
fair labor practice.


Background


The Respondent, Thryv, Inc., operates a marketing 
agency engaged in the business of selling Yellow Pages
advertising, as well its eponymous product “Thryv,” an 
application for small businesses.  While all parties agree
that Yellow Pages advertising has increasingly declined
since the advent of the Internet, the Respondent still gen-
erates annual revenues in excess of $1.1 billion, with print 
and electronic advertising accounting for 88 percent of 
that amount.  


The Union represents a unit of employees that includes 
the Respondent’s outside sales force, which in turn con-
sists of three subsets of “premise” representatives, so 
named because they go to customer premises to solicit ad-
vertising sales.  These premise representatives consist of 
Senior Business Advisors (SBAs), who handle high-value 
clients, Business Advisors (BAs), who handle medium-
value clients, and New Business Advisors (NBAs),3 who 
solicit new clients for the Respondent.  Small accounts are 
handled by the Respondent’s “inside” sales force of non-
unit advertising agents. The markets assigned to the Sen-
ior Business Advisors, Business Advisors, and New Busi-
ness Advisors are called “channels,” with a Senior Busi-
ness Advisor channel, a Business Advisor channel, and a 
New Business Advisor channel, respectively.


Around mid-July of 2019,4 the Respondent began im-
plementing its proposal to lay off all of its New Business 
Advisors in the Northern California Region.  On July 18, 
Assistant Vice President of Human Resources Lisa 
O’Toole, Chief Human Resources Officer Deb Ryan, and 
Assistant Vice President of Labor Relations Beth Dickson 
discussed via email whether the Respondent could “keep 
the good ones,” with Dickson cautioning that the Re-
spondent needed to transfer these “good” New Business 
Advisors into roles as Business Advisors before the layoff, 
so that the Respondent could “call it a channel elimina-
tion.”  Around this time, the Respondent transferred two 


information regarding the market and account assignments for Luis Pan-
toja and Marlon McConner.


2  We shall modify the judge’s recommended Order to conform to our 
findings, to the amended remedy, to the Board’s standard remedial lan-
guage, and in accordance with our decision in Paragon Systems, 371 
NLRB No. 104 (2022).  We have substituted a new notice to conform to 
the Order as modified.


3 New Business Advisors were alternatively referred to as Digital 
Sales Executives (“DSEs”).


4 All dates hereafter refer to 2019, unless otherwise specified.
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former managerial employees, Luis Pantoja and Marlon 
McConner, from their positions as New Business Advi-
sors into new positions as Business Advisors.


Shortly thereafter, on August 21, Dickson emailed the 
Union stating that the Respondent “will administer a force 
adjustment” and lay off the six New Business Advisors in 
the Northern California Region effective September 20.  
The email stated, “[i]f the Union desires to exercise its 
right to meet and discuss the Company’s plan within the 
30-day period, please contact [Labor Relations Manager] 
Ralph Vitales to arrange such discussions.”


The Union contacted Vitales the following day, and af-
ter proposing various dates, the parties agreed to meet and 
bargain on September 11 and 12.  However, before the 
scheduled bargaining sessions, the Respondent moved 
forward with implementing its plan to lay off the six af-
fected employees.  On September 5, the Respondent sent 
union officials notice that the following day it would in-
form employees of the layoff.  Vitales stated in this email 
that the Respondent would still be available on September 
11 and 12 “to bargain the effects of this force reduction”
(emphasis added).  On September 6, the Respondent held 
a virtual meeting with some of the New Business Advi-
sors.  During the meeting, Regional Vice President Terry 
Henshaw told the assembled employees that the Respond-
ent organized the meeting to “officially notify you that we 
are eliminating our Northern California DSE [New Busi-
ness Advisor] Channel,” that these “positions will be elim-
inated effective September 20, 2019,” and that the Re-
spondent had already sent severance packages to all six 
affected employees via overnight mail.


The Union and Respondent first met to discuss the 
layoff of the New Business Advisors on September 11.  
During the bargaining, Union Local President Stefen 
Guthrie asked Vitales for a proposal regarding the layoffs. 
Vitales responded that Article 30 of the Respondent’s 
Last, Best, and Final Offer (LBFO) served as the Respond-
ent’s proposal.5  Guthrie asked about available jobs with 
the Respondent into which the affected employees could 
transition.  Guthrie also asked the Respondent to provide 
an “audit trail” for all the accounts assigned to New 


5 At the time of the layoff, the parties were operating under the Re-
spondent’s Last, Best and Final Offer that it implemented after declaring 
impasse in September of 2018.  Under Art. 30.2 of the LBFO, entitled 
“Force Adjustments”:


Whenever conditions are considered by the Company such as to war-
rant layoffs, part-timing, reclassifications or a combination thereof, the 
Company agrees to give the Union designee IBEW 1269 or his/her au-
thorized representative thirty (30) calendar days’ notice of its intended 
plan, together with a description of work locations, job titles (levels 
within channels) and work groups so affected as determined by the 
Company.


Business Advisors, an industry term-of-art understood by 
the parties to encompass “assignments, customer names, 
locations, addresses, records, advertising revenue, com-
missions, items of advertising, and a listing of the sales 
representative of record.”  Finally, Guthrie requested the 
work market location for each of the six employees that 
the Respondent was proposing to lay off.


Guthrie then proposed that the Respondent absorb all 
the New Business Advisors into the Business Advisor ti-
tle, as envisioned by the language of the LBFO.6  Vitales 
stated that there was insufficient revenue to transfer all the 
New Business Advisors into Business Advisor positions, 
and Guthrie proposed that the layoffs be suspended so that 
the parties could discuss the issue.7  Vitales responded that 
the layoffs would not be rescinded.  Guthrie asked how the 
Union was expected to bargain, and Vitales asked what the 
Union needed, to which Guthrie responded: “client base.”  
In a subsequent September 11 email, Guthrie told the Re-
spondent it had “an obligation to meet with the Union spe-
cifically but not limited to how and when we would absorb 
New Business Advisor Premise into [the Business Advi-
sor position]” and asked the Respondent to “[e]ffective 
immediately rescind all Force Adjustment Notification(s) 
to Bargaining unit employees . . .”


The parties subsequently met on September 12 to bar-
gain the layoff decision.  The Respondent’s bargaining 
notes for this session are titled “Bargaining Force Adjust-
ment of DSEs [NBAs] in N.CA . . .”  During this meeting, 
Guthrie asked for the parties to figure out how to integrate 
the New Business Advisors into another bargaining unit 
position, to which Beth Dickson replied: “The channel is 
not performing.  Their numbers are too low.”  Guthrie 
noted that “[t]he company had information and we didn’t 
have a meeting to see how we could absorb these people 
into the BA role.  We have not had the benefit of this in-
formation.” 


On September 16, Guthrie sent an email stating that un-
der the LBFO the New Business Advisors should be ab-
sorbed into the bargaining unit as Business Advisors.  
Guthrie reiterated his request for information about the 
work market locations of the six laid-off employees, citing 


6 The LBFO states, in relevant part, that “[t]he parties agree to review 
the need for the New Business Advisor-Premise role at six-month inter-
vals to determine whether there has been sufficient change in the client 
base and staffing levels to absorb New Business Advisor(s)-Premise into 
the Business Advisor-Premise title.”


7 It appears that the work of the New Business Advisors in Northern 
California was being “insourced” to sales representatives, who were be-
ing encouraged by an agent of the Respondent to take a “power hour” 
each day to solicit new business.  During the September 11 meeting, the 
Union requested all emails, texts, and communications from that man-
ager related to this “power hour.”  No charge related to this information 
request is included in the complaint.  
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that Article 30 of the LBFO required the Respondent to 
provide this information.  On September 20, the Respond-
ent implemented its decision and formally laid off the six 
New Business Advisors.


The parties met again on October 3, after the implemen-
tation of the layoffs.  During the meeting, Guthrie ex-
plained that the Union’s request for information regarding
the employees’ work locations was important because alt-
hough all of the Premise Representatives worked re-
motely, their base pay was determined by the market to 
which they were assigned.  This information was neces-
sary for the Union “to evaluate what market” was assigned 
to the New Business Advisors and other employees in that 
location, and “where it went” after their layoff.  Guthrie 
again asked for audit trails of the accounts so that the par-
ties could determine the share of the market that might be 
available to the laid-off employees.


On October 16, the parties held a grievance meeting in 
which the Union submitted a request for information re-
garding accounts that underwent “unification.”  When two 
previous business entities had merged to form Thryv, Inc., 
some accounts were assigned to a representative from 
each of the former parent entities, and the “unification” 
process ensured that the account was reassigned to only 
one representative.  The Union sought a list of all these
“twin accounts,” as well as the names and addresses of the 
businesses in these accounts, to ensure that bargaining-
unit work was not being assigned to non-bargaining-unit 
employees in violation of the LBFO.  


On October 17, Union Business Representative Mike 
Waltz sent the Respondent an information request by 
email.  This request sought account and market infor-
mation for New Business Advisors, Business Advisors 
and Senior Business Advisors in the Northern California 
and Nevada market over a period of the last 12 months.  
The request included accounts assigned to these Premise 
Representatives as well as accounts that had been moved 
out of the market or reassigned.


On October 30, the Union reiterated its request for the 
names and addresses of the “twin accounts,” noting that 
83 of the accounts had been assigned to the bargaining 
unit, but seven had been reassigned to non-bargaining unit 
employees.  The Respondent refused to disclose the names 
and addresses of the customers associated with these ac-
counts unless the Union signed a non-disclosure agree-
ment, a condition precedent that it had never imposed
upon previous information requests.  


The parties’ final bargaining session occurred on Octo-
ber 31, with Guthrie beginning the meeting by noting the 
numerous outstanding requests for information and say-
ing, “I don’t know how to bargain if we have RFI [requests
for information] and we need the information to bargain.”  


Guthrie remarked that plenty of Premise Representatives 
were leaving and that there was “ample market to move at 
least some of [the laid-off employees] into,” noting that 
the Union simply needed information from the outstand-
ing requests to determine this.  To this extent, Guthrie re-
iterated the Union’s request for information regarding the 
specific market assignments given to former Luis Pantoja 
and Marlon McConner, two former managers of the Re-
spondent who had been moved from New Business Advi-
sor positions to Business Advisor positions shortly before 
the layoffs.


To date, the Union has not received the aforementioned 
information it requested.


I. RESPONDENT’S UNFAIR LABOR PRACTICES


A. Information Requests


The judge found that the Respondent violated Section 
8(a)(5) and (1) by failing and refusing to respond to the 
requests for information made by the Union on September 
11 and 16, and on October 3, 17, and 31.  We agree.  The 
judge carefully explained how each item of information 
requested by the Union was presumptively relevant, as it 
concerned the wages or working conditions of unit em-
ployees, or how the Union demonstrated the relevance of 
such information as necessary to its role of bargaining rep-
resentative.  The judge correctly rejected the Respondent’s 
claims that the provision of the requested information 
would be burdensome, voluminous, costly, or confiden-
tial.  Accordingly, we adopt the judge’s determinations 
that the Respondent violated Section 8(a)(5) and (1) by 
failing and refusing to provide the Union with the re-
quested information.


B. Unilateral Layoffs


The judge found that the Respondent did not violate 
Section 8(a)(5) and (1) by unilaterally laying off the six 
New Business Advisors.  Although the judge determined 
that the Respondent had a duty to bargain over the eco-
nomic layoff of these employees, the judge found that the 
layoff was lawful, as it was imposed subsequent to the par-
ties having reached impasse.  Although the Respondent 
unilaterally implemented its layoff decision just nine days 
after the first bargaining session, the judge found that “be-
cause the Union failed to present any reasoned proposals 
before September 20, the evidence supports a finding that 
impasse had quickly occurred, and/or by its conduct the 
Union waived its opportunity to bargain.”  The judge 
found that the Respondent’s decision was not a fait ac-
compli, and that even if it was, “the Respondent cured any 
such conduct by bargaining with the Union in good faith 
about the layoff and specifically asking the Union for its 
counterproposals.”  
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We reverse and find that the Respondent’s decision to 
lay off the six New Business Advisors was presented as a 
fait accompli, and that any subsequent bargaining did not 
“cure” this conduct because the Respondent’s failure to 
provide the requested information prevented the Union 
from making reasoned counterproposals.  Additionally, 
we find that the Respondent violated its duty to refrain 
from making unilateral changes during the pendency of 
bargaining a successor agreement.  We therefore find that
the Respondent’s unilateral layoff of these six employees 
violated Section 8(a)(5) and (1) of the Act.    


“It is . . . well established that a union cannot be held to 
have waived bargaining over a change that is presented as 
a fait accompli.” Intersystems Design & Technology
Corp., 278 NLRB 759, 759 (1986) (quoting Gulf States 
Mfg. v. NLRB, 704 F.2d 1390, 1397 (5th Cir. 1983)).  Fur-
ther, “no impasse is possible where an employer presents 
the union with a ‘fait accompli’ as to a matter over which 
bargaining to impasse is required.” Castle Hill Health 
Care Center, 355 NLRB 1156, 1189 (2010).  Here, it is 
undisputed that the Respondent was obligated to bargain 
over the decision to lay off the New Business Advisors.  
See Lapeer Foundry & Machine, Inc., 289 NLRB 952, 
954 (1988) (“[W]e conclude that the decision to lay off 
employees for economic reasons is a mandatory subject of 
bargaining.”).  That decision was presented to the union 
as a fait accompli, an accomplished fact, as the Respond-
ent began to implement the decision well before notifying 
the Union of the layoff or attending the first bargaining 
session.


First, the Respondent began taking steps to implement 
its layoff decision as early as July 2019, when the Re-
spondent transferred former managers Luis Pantoja and 
Marlon McConner from their positions as New Business 
Advisors into new positions as Business Advisors in order 
to “keep the good ones” after the layoff.  This was done 
weeks before the Respondent first informed the Union of 
the layoff decision on August 21.  See FirstEnergy Gen-
eration, LLC, 366 NLRB No. 87, slip op. at 16–17 (2018) 
(finding a fait accompli where Respondent already began 
implementing subcontracting decision before providing 
notice to the Union), enf. denied on other grounds 929 
F.3d 321 (6th Cir. 2019).


Second, the Respondent informed employees on Sep-
tember 6, 5 days before its first bargaining session with 
the Union, that the purpose of its meeting was to “offi-
cially notify” the employees that the Respondent “will ad-
minister a force adjustment in the Sales Organization in 
the New Business Advisor title . . .” and that “these posi-
tions will be eliminated.”  The Respondent not only “an-
nounced the layoff to employees and told them that their 
severance packages were forthcoming,” as stated by the 


judge, but also mailed the severance packages to the laid-
off employees via overnight delivery on September 6, a 
full 5 days before the first bargaining session even began.  
We find that the Respondent’s actions established that the 
layoff decision was presented as a fait accompli.  See, e.g., 
Pontiac Osteopathic Hospital, 336 NLRB 1021, 1024 
(2001) (union was presented with a fait accompli where 
the employer posted its unilaterally-imposed policy on its 
bulletin boards, “an event that ordinarily occurred only 
when decisions were final,” and where this notice stated 
that the changes “will be implemented,” with “such lan-
guage again showing the Respondent’s intent to effect this 
change without bargaining.”).  


We also reverse the judge’s finding that even if the Re-
spondent presented the decision as a fait accompli, the Re-
spondent “cured” its unlawful conduct through subse-
quently bargaining with the Union and seeking counter-
proposals.  The Respondent is incorrect in asserting that 
the Union did not make any counterproposals to the an-
nounced layoff decision.  The judge himself notes that the 
Union did, in fact, present proposals, repeatedly asserting 
to the Respondent that the Union sought to work together 
with the Respondent to incorporate the New Business Ad-
visors into positions as Business Advisors, or to delay the 
layoffs until agreement could be reached.  


Further, the Board has held that “a party’s failure to pro-
vide requested information that is necessary for the other 
party to create counterproposals, and, as a result, engage 
in meaningful bargaining, will preclude a lawful im-
passe.”  E.I. du Pont & Co., 346 NLRB 553, 558 (2006), 
enfd. 489 F.3d 1310 (D.C. Cir. 2007).  Here, we find that 
Respondent’s failure and refusal to respond to the Union’s 
requests for relevant and necessary information precluded 
the Union from formulating substantive counterproposals.  


The judge found that as of the September 20 effective 
date of the layoff, the only extant requests were the request 
for an audit trail of all New Business Advisor accounts and 
the request for the market location of these employees.  
We find, contrary to the judge, that the request for an audit 
trail of the accounts was made for the purpose of bargain-
ing the layoff decision, and not only to ensure that the em-
ployees could be made whole should their positions be re-
stored through the grievance process.  As the judge notes 
in his analysis on the relevance of the request for an audit 
trail, “the evidence clearly establishes that the Union be-
lieved the terminations of the various NBAs, and the im-
pending layoffs, violated Respondent’s contractual obli-
gation and/or the Final Offer, and the parties were engaged 
in wide ranging discussions about the matter, with the Un-
ion wanting the NBAs to be reinstated or absorbed into the 
BA title.”  This was demonstrated when on September 11, 
after being asked what the Union needed to formulate 
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counterproposals, Guthrie replied: “client base,” echoing 
the sentiment that the Union was prevented from making 
a proposal without information regarding which clients 
could be assigned to the New Business Advisors. Further, 
when discussing the feasibility of transferring the laid-off 
employees into new roles, the Union made clear during 
bargaining on September 12 that “[t]he company had in-
formation and we didn’t have a meeting to see how we 
could absorb these people into the BA role.  We have not 
had the benefit of this information.”  Thus, it is clear from 
the record evidence and from the judge’s findings that the 
Union sought information regarding the accounts assigned 
to New Business Advisors in order to make substantive 
bargaining proposals about the layoff decision.  Without 
this information, the Union could not determine what ac-
counts were available to create a “bag” or market of ac-
counts to give to the unilaterally laid-off employees in new 
or restored positions.


We further find that the Union was prevented from for-
mulating counterproposals due to the Respondent’s failure 
and refusal to provide information regarding the market 
location of the laid-off employees.  As held above, we 
agree with the judge that current, up-to-date information 
on the market location of the affected employees was nec-
essary and relevant to the Union’s status as collective-bar-
gaining representative, and that the Respondent’s failure 
and refusal to respond to the information request violated 
Section 8(a)(5) and (1) of the Act.  We reverse, however, 
the judge’s finding that this information was not relevant
to the Union’s formulation of counterproposals.  Current 
market location was used to determine the base pay of the 
New Business Advisors, as well as what accounts might 
be available to them in that market were they to be trans-
ferred to Business Advisor positions.  As the judge noted
in his summary of Guthrie’s testimony, “the Union needed 
‘the specifics,’ including the area location along with how 
many employees were segmented into those particular lo-
cations because the Union ‘needed the ability to evaluate 
what market’ the NBAs had, and ‘where it went.’”  With-
out these “specifics,” we find the Union could not formu-
late specific and substantive counterproposals to the Re-
spondent’s layoff decision.


In these circumstances, we find that the Respondent’s 
failure to respond to these information requests effectively 
prevented the Union from formulating detailed or substan-
tive proposals, thus precluding a declaration of impasse. 
See CP Anchorage Hotel 2, LLC d/b/a Hilton Anchorage, 
370 NLRB No. 83, slip op. at 3 fn. 11, 4 (2021) (finding 
respondent violated Sec. 8(a)(5) and (1) by declaring im-
passe and unilaterally implementing proposal, even where 
union had not made a counterproposal, as “the Respond-
ent’s failure to timely provide the information precluded a 


valid impasse.”), enfd. mem. sub nom. UNITE HERE! Lo-
cal 878 v. NLRB, 2022 WL 3010171 (9th Cir. 2022); Ar-
bah Hotel Corp. d/b/a Meadowlands View Hotel, 368 
NLRB No. 119, slip op. at 21 (2019) (“It is well-settled 
that a finding of valid impasse is precluded where the em-
ployer has failed to supply requested information relevant 
to the core issues separating the parties.”) (internal quota-
tions omitted), enfd. 845 F. Appx. 181 (3d Cir. 2021); ac-
cord Hendrickson Trucking Co., 365 NLRB No. 139, slip 
op. at 2, 2 fn. 6 (2017), enfd. 770 Fed.Appx. 1, 5 (D.C. 
Cir. 2019) (“the Board’s holding that Hendrickson Truck-
ing could not declare an impasse because it had failed to 
provide the Union the financial information it needed to 
evaluate the Company’s representations was grounded in 
settled law.”).  Accordingly, we reverse the judge and find 
that the Respondent violated Section 8(a)(5) and (1) by 
unilaterally laying off six New Business Advisors without 
first bargaining with the Union to impasse, as impasse was 
precluded by the Respondent’s failure and refusal to pro-
vide requested information relevant to the layoff decision.


In addition to our aforementioned finding, we also find 
that the Respondent violated Section 8(a)(5) and (1) by 
unilaterally laying off six New Business Advisors whilst 
the Respondent was under a duty to refrain from imple-
menting unilateral changes during the pendency of bar-
gaining a successor collective-bargaining agreement.  As 
we held in Bottom Line Enterprises, “when, as here, the 
parties are engaged in negotiations, an employer's obliga-
tion to refrain from unilateral changes extends beyond the 
mere duty to give notice and an opportunity to bargain; it 
encompasses a duty to refrain from implementation at all, 
unless and until an overall impasse has been reached on 
bargaining for the agreement as a whole.”  302 NLRB 373, 
374 (1991), enfd. mem. sub nom. Master Window Clean-
ing, Inc. v. NLRB, 15 F.3d 1087 (9th Cir. 1994).  Here, the 
judge found the parties were operating under the Respond-
ent’s 2018 Last, Best, and Final Offer, but were in the pro-
cess of negotiating a new collective-bargaining agreement 
when the Respondent implemented the unilateral layoffs 
on September 20.  The parties subsequently reached agree-
ment on November 14.  Thus, pursuant to Bottom Line En-
terprises, the Respondent violated Section 8(a)(5) and (1) 
by implementing unilateral layoffs while the parties were 
negotiating over the successor agreement, as there is no 
evidence that overall impasse had been reached on the 
agreement as a whole.  302 NLRB at 374; accord Stephens 
Media Group—Watertown, LLC, 371 NLRB No. 11 
(2021); Oak Hill, 360 NLRB 359, 403 (2014); RBE Elec-
tronics, 320 NLRB 80, 81 (1995).  


Further, there is no evidence that either of the two ex-
ceptions to the standard established in Bottom Line Enter-
prises apply here.  See Pleasantview Nursing Home, 335 
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NLRB 961, 962 (2001) (“In Bottom Line, the Board rec-
ognized only two exceptions to that general rule: when a 
union engages in bargaining delay tactics and when eco-
nomic exigencies compel prompt action.”) (internal quo-
tations omitted), enfd. in relevant part 351 F.3d 747, 755-
756 (6th Cir. 2003).  There is no cognizable claim that the 
Union “in response to an employer’s diligent and earnest 
efforts to engage in bargaining, insist[ed] on continually 
avoiding or delaying bargaining.”  Bottom Line, supra, 
302 NLRB 373 at 374.  The Union attended the scheduled 
bargaining sessions, and the parties reached prompt agree-
ment between September and November of 2019.  Cf. Oak 
Hill, supra, 360 NLRB at 403–404 (Bottom Line exception 
not met even where union stated that there would be no 
further meetings or additional negotiations until it re-
ceived a response to its information request).  


Next, there is also no legitimate argument that economic 
exigencies compelled the Respondent to lay off the six 
New Business Advisors on September 20.  Although the 
Respondent presented evidence that the New Business 
Advisor positions were not profitable, we have long held 
that the failure to turn a profit does not constitute a “com-
pelling economic consideration” that would excuse an em-
ployer’s unilateral layoff.  As we explained in Hankins 
Lumber Co., “[m]ost layoffs are taken as a of result eco-
nomic considerations.  However, business necessity is not 
the equivalent of compelling considerations which excuse 
bargaining.  Were that the case, a respondent faced with a 
gloomy economic outlook could take any unilateral action 
it wished or violate any of the terms of a contract which it 
had signed simply because it was being squeezed finan-
cially.”  316 NLRB 837, 838 (1995).


Accordingly, we find that during the time of the Sep-
tember 20 unilateral layoffs, the Respondent and Union 
were engaged in negotiations over the terms of a successor 
bargaining agreement, and that the Respondent did not 
meet any of the exceptions which would privilege it to act 


8 On November 10, 2021, the Board invited all interested parties to 
file briefs regarding whether the Board should “modify its traditional 
make-whole remedy in all pending and future cases to include relief for 
consequential damages, where these damages are a direct and foreseea-
ble result of a respondent’s unfair labor practice.”  In addition to the sup-
plemental and responsive briefs filed by the Respondent, Charging Party
and General Counsel, amicus briefs were filed by numerous parties.  The 
amicus briefs filed by the American Federation of Labor and Congress 
of Industrial Organizations, Carlos Gonzalez-Rivera, Communications 
Workers of America, International Association of Machinists and Aero-
space Workers, International Brotherhood of Boilermakers, Iron Ship 
Builders, Blacksmiths, Forgers and Helpers, National Association of 
Government Employees, National Nurses United, Service Employees In-
ternational Union, International Brotherhood of Teamsters, Local 848, 
Transport Workers Union of America, United Food and Commercial 
Workers International Union, and Weinberg, Roger & Rosenfeld support
making the proposed modifications to the Board’s traditional make-


unilaterally without bargaining to impasse over the agree-
ment as a whole.  Thus, in addition to the fait accompli 
analysis described above, we find that the Respondent vi-
olated Section 8(a)(5) and (1) by unilaterally laying off six 
New Business Advisors during the pendency of bargain-
ing without first bargaining the successor agreement to 
impasse, pursuant to Bottom Line Enterprises.


II. REMEDIAL ISSUES


Having found that the Respondent violated Section 
8(a)(5) and (1) by unilaterally laying off six New Business 
Advisors, we next turn to the proper remedy.8  We find, 
for the reasons discussed at length below, that it is neces-
sary for the Board to revisit and clarify our existing prac-
tice of ordering relief that ensures affected employees are 
made whole for the consequences of a respondent’s un-
lawful conduct.  We conclude that in all cases in which 
our standard remedy would include an order for make-
whole relief, the Board will expressly order that the re-
spondent compensate affected employees for all direct or 
foreseeable pecuniary harms suffered as a result of the re-
spondent’s unfair labor practice.9  As we explain below, 
any relief must be specifically calculated and requires the 
General Counsel to present evidence in compliance 
demonstrating the amount of pecuniary harm, the direct or 
foreseeable nature of that harm, and why that harm is due 
to the respondent’s unfair labor practice.  The respondent, 
in turn, will have the opportunity to present evidence chal-
lenging the amount of money claimed, argue that the harm 
was not direct or foreseeable, or that it would have oc-
curred regardless of the unfair labor practice. 


We find that standardizing this remedy in all cases is 
necessary to “satisfy the Board’s statutory obligation to 
provide meaningful, make-whole relief for losses incurred 
. . . as a result of a respondent’s unlawful conduct.”  King 
Soopers, Inc., 364 NLRB 1153, 1155 (2016), enfd. in rel-
evant part 859 F.3d 23, 26 (D.C. Cir. 2017).


whole relief.  Associated Builders and Contractors et al. and the Chamber 
of Commerce of the United States of America oppose them.


9 Although no party in this case specifically requested such a remedy 
before the administrative law judge, the Board may issue remedies even 
where, as here, they are not originally sought by the Charging Party or in 
the General Counsel’s complaint.  Voorhees Care & Rehabilitation Cen-
ter, 371 NLRB No. 22, slip op. at 4 fn. 14 (2021) (“[T]he Board may 
award a remedy on its own initiative.”), citing J. Picini Flooring, 356 
NLRB 11, 12 fn. 5 (2010) (“[I]t is well settled that the Board has the 
authority to consider remedial issues sua sponte.”); Danbury Ambulance 
Service, Inc., 369 NLRB No. 68, slip op. at 3 fn. 3 (2020) (“[R]emedial 
matters are traditionally within the Board’s province and may be ad-
dressed sua sponte.”); HTH Corp., 361 NLRB 709, 710 (2014) (“We 
have broad discretion to exercise our remedial authority under Section 
10(c) of the Act even when no party has taken issue with the judge’s 
recommended remedies.”), enfd. in rel. part 823 F.3d 668 (D.C. Cir. 
2016).
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A. The Board’s Statutory Authority


Pursuant to Section 10(c) of the Act, where the Board 
concludes that a party has engaged in an unfair labor prac-
tice, it “shall issue and cause to be served on such person 
an order requiring such person to cease and desist from 
such unfair labor practice, and to take such affirmative ac-
tion including reinstatement of employees with or without 
backpay, as will effectuate the policies of this Act.”  29 
U.S.C. § 160(c). The Supreme Court has held that our au-
thority to fashion such a remedy “is a broad discretionary 
one.”  NLRB v. J. H. Rutter-Rex Manufacturing, 396 U.S. 
258, 262–63 (1969) (quoting Fiberboard Paper Products. 
V. NLRB, 379 U.S. 203, 216 (1964) (“The Board’s [reme-
dial] power is a broad discretionary one, subject to limited 
judicial review.”)); see also Fallbrook Hospital Corp. v. 
NLRB, 785 F.3d 729, 738 (D.C. Cir. 2015) (Board acts at 
the “zenith of its discretion” when fashioning remedies)
(internal quotation marks omitted).  To give effect to this 
broad grant of discretion, the Board’s remedial authority 
“will not be disturbed unless it can be shown that the order 
is a patent attempt to achieve ends other than those which 
can fairly be said to effectuate the policies of the Act.”  
Fibreboard Paper Products Corp. 379 U.S. at 203 (quot-
ing Virginia Electric & Power Co. v. NLRB, 319 U.S. 533, 
539 (1943) (internal quotations omitted)).


Upon careful consideration of our remedial authority 
and our history of addressing the effects of unfair labor 
practices, we find that standardizing our make-whole re-
lief to expressly include the direct or foreseeable pecuni-
ary harms suffered by affected employees is necessary to 
more fully effectuate the make-whole purposes of the 
Act.10  “The underlying policy of Section 10(c) . . . is ‘a 
restoration of the situation, as nearly as possible, to that 
which would have obtained but for the illegal discrimina-
tion.”  Trustees of Boston University, 224 NLRB 1385, 
1385 (1976), enfd. 548 F.2d 391 (1st Cir. 1977) (quoting 
Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 194 (1941)); 
see also Camelot Terrace Inc. v. NLRB, 824 F.3d 1085, 
1092 (D.C. Cir. 2016) (“‘The task of the Board in applying 
§ 10(c) is to take measures designed to recreate the condi-
tions and relations that would have been had there been no 
unfair labor practice.’”) (quoting Franks v. Bowman 
Transportation Co., 424 US. 747, 769 (1976)); NLRB v. 
Strong, 393 U.S. 357, 359 (1969) (“‘[M]aking the workers 
whole for losses suffered on account of an unfair labor 
practice is part of the vindication of the public policy 
which the Board enforces.’”) (quoting Phelps Dodge
Corp., 313 U.S. at 197); J.H. Rutter-Rex Manufacturing,


10 In explaining that we will henceforth expressly include make-whole 
relief for direct or foreseeable pecuniary harms, we emphasize that we 
do not conclude that this reflects the limits of the Board’s statutory re-
medial authority or that some other form of make-whole relief might not 


396 U.S. at 263 (purpose of Board orders is “restoring the 
economic status quo that would have obtained but for the 
company's wrongful [unfair labor practices].); Radio Of-
ficers’ Union of Commercial Telegraphers Union v. 
NLRB, 347 U.S. 17, 54–55 (1954) (“It is clear that peti-
tioner committed an unfair labor practice and the policy of 
the Act is to make whole employees thus discriminated 
against.”).  To the extent that our prior decisions have not 
always made clear that we define make-whole relief to in-
clude direct or foreseeable pecuniary harms resulting from 
the respondent’s unfair labor practices, we do so now.


We have previously recognized that employees cannot 
be fully made whole without consideration for these types 
of losses, and the Board has at times awarded relief for 
pecuniary harms that were either a direct, or an indirect 
but foreseeable, consequence of a respondent’s unfair la-
bor practice.  The philosophy of these cases underpins and 
informs our decision to clarify our remedies today.  For 
example, only three years after the passage of the Act, the 
Board recognized that wrongfully-terminated employees 
may incur “expenses for transportation, room, and board, 
which they would not have incurred had they continued to 
work for the respondent,” and that these costs should re-
duce the amount of interim earnings that is subtracted 
from backpay awards.  Crossett Lumber Co., 8 NLRB 440, 
498 (1938); accord Deena Artware, Inc., 112 NLRB 371, 
374 (1955), enfd. 228 F.2d 871 (6th Cir. 1955); see also 
Lou's Transport, Inc. v. NLRB, 945 F.3d 1012, 1024 (6th 
Cir. 2019) (“Interim employment expenses have been fac-
tored into back pay awards for more than 80 years.”).


Subsequently, in Baptist Memorial Hospital, the Board
found that an employer unlawfully ejected a handbilling 
employee from its premises, causing him to be arrested 
and convicted of disorderly conduct.  229 NLRB 45, 45 
(1977), enfd. 568 F.2d 1 (6th Cir. 1977).  Noting that the 
“legal expenses and fees which have been or will be in-
curred by employee Wheeler in connection with this inci-
dent are directly the result of Respondent's unlawful poli-
cies and conduct,” the Board found that “[o]nly by requir-
ing Respondent to reimburse Wheeler for these costs will 
we succeed in making Wheeler whole and in fulfilling our 
obligation to remove, insofar as is possible, the effects of 
Respondent's unfair labor practices.”  Id. at 46.


In BRC Injected Rubber Products, an employee was dis-
criminatorily assigned to a dirtier and more onerous work 
assignment in retaliation for her union activity, causing 
her clothes to be ruined.  311 NLRB 66, 66 fn. 3 (1993).  
Accordingly, the Board ordered “monetary reimburse-


also be necessary in a future case.  Rather, our decision today is meant 
to make clear that make-whole relief encompasses, at a minimum, these 
direct or foreseeable pecuniary harms that are a consequence of a re-
spondent’s unfair labor practices.
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ment for the loss,” since the clothes were ruined as “the 
direct result of the Respondent's illegal conduct of assign-
ing her to clean the pits.”  Ibid.  


Similarly, in Nortech Waste, the employer reassigned a 
union activist to a job pulling nails, an “entirely unneces-
sary task” that would aggravate her carpal-tunnel syn-
drome and “cause her to break down.”  336 NLRB 554, 
567 (2001).  There, the Board ordered that the employee 
be made whole “for any medical expenses she incurred as 
a result of her unlawful reassignment.”  Id. at 554 fn. 2.  
The Board found that these damages are “not speculative.  
Rather, they are specific and easily ascertained.”  Ibid., 
citing Pilliod of Mississippi, 275 NLRB 799, 799 fn. 3 
(1985).


In Napleton 1050, Inc. d/b/a Napleton Cadillac of Lib-
ertyville, the employer unlawfully retaliated against strik-
ing employees by removing their toolboxes from its facil-
ity and hauling them outside, where they were subse-
quently damaged by rain and needed to be removed with 
a tow truck.  367 NLRB No. 6 (2018), enfd. 976 F.3d 30 
(D.C. Cir. 2020).  Noting that “making the employees 
whole for those costs is necessary to fully remedy the Re-
spondent’s unfair labor practice and effectuate the policies 
of the Act,” the Board ordered the employer to make the 
employees “whole, with interest, for any expenses they in-
curred as a result of the Respondent unlawfully removing 
their toolboxes from its dealership” and “make whole all 
of the employees, with interest, for the towing expenses 
they incurred when they were unlawfully required to re-
move their toolboxes . . . . ”  Id., slip op. at 4.  The Board
found that these damages were “specific and easily ascer-
tainable” and that “the determination of those costs does 
not require the special expertise of the courts.”  Ibid. 


In King Soopers, the Board recognized that “incurring 
search-for-work and interim employment expenses repre-
sent a different injury than losing wages. Thus, reimburse-
ment of these expenses compensates discriminatees for a 
separate injury than lost pay.”  364 NLRB 1153, 1159
(2016), enfd. in relevant part 859 F.3d 23 (D.C. Cir. 2017).  
The Board noted that “[w]here the Board has found that 
its remedial structure fails to fulfill its make-whole objec-
tive, ‘[it] has revised and updated its remedial policies . . . 
to ensure that victims of unlawful conduct are actually 
made whole.’” Id., at 1156 (quoting Don Chavas, LLC
d/b/a Tortillas Don Chavas, 361 NLRB 101, 102–103 
(2014)).  Accordingly, the Board modified the treatment 
of search-for-work and interim employment expenses to 
award these monetary damages separately from taxable 
net backpay.  Id., slip op. at 8.  In enforcing the Board’s 
order, the D.C. Circuit stated, “[i]t is clear here that the 
Board’s action in this case is well within its statutory 


authority.” King Soopers, Inc. v. NLRB, 859 F.3d 23, 36–
39 (D.C. Cir. 2017).


In Alameda Center for Rehabilitation and Healthcare, 
Inc., an employer unlawfully withheld employees’ 401(k) 
contributions.  370 NLRB No. 25, slip op. at 1 (2020).  
There, the Board ordered the employer to not only reim-
burse the missing contributions, but to compensate em-
ployees for “the investment growth the amounts would 
have experienced during that period,” as this relief “re-
stores employees to the status quo with respect to the 
matching contributions that they would have obtained but 
for the Respondent’s unfair labor practice.”  Ibid.  Accord
Lou’s Transport, Inc., 366 NLRB No. 140 (2018), enfd. 
945 F.3d 1012 (6th Cir. 2019). 


Most recently, in Voorhees Care and Rehabilitation 
Center, the employer unlawfully discontinued employee 
healthcare coverage in violation of Section 8(a)(5).  371 
NLRB No. 22 (2021).  To “restore the status quo ante and 
fully remedy the Respondent's unlawful conduct,” the 
Board ordered the employer to “reimburse employees for 
the costs they incurred . . .  including any increases in pre-
miums, copays, coinsurance, deductibles, and other out-
of-pocket expenses,” as well as to “pay any still-unpaid 
medical bills directly to the medical providers.”  Id., slip 
op. at 3–4.  See also Roman Iron Works, 292 NLRB 1292, 
1294 (1989) (finding discriminatee entitled to reimburse-
ment for medical expenses incurred during the backpay 
period, noting “[i]t is customary to include reimbursement 
of substitute health insurance premiums and out-of-pocket 
medical expenses in make-whole remedies for fringe ben-
efits lost.”).


Despite the broad range of factual and legal circum-
stances encompassed by these cases, they share a common 
thread: the implicit recognition that making employees 
whole should include, at least, compensating them for di-
rect or foreseeable pecuniary harms resulting from the re-
spondent’s unfair labor practice.  Today, we make that ex-
plicit and expressly incorporate it into our standard make-
whole order. 


We recognize that our Notice and Invitation to File 
Briefs sought briefing on whether the Board should in-
clude, as part of its make-whole remedy, “relief for conse-
quential damages,” Thryv, Inc., 371 NLRB No. 37, slip op. 
1 (2021), and that courts have occasionally applied dam-
ages-like concepts like “actual losses” and “mitigation of 
damages” to the Board’s remedial authority.  Phelps 
Dodge Corp. v. NLRB, 313 U.S. 177, 198 (1941).  After 
further consideration, however, we recognize that “conse-
quential damages” is a term of art used to refer to a spe-
cific type of legal damages awarded in other areas of the 
law and fails to accurately describe the make-whole reme-
dial policy we espouse here.  See Freeman Decorating 
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Co., 288 NLRB 1235, 1235 fn. 2 (1988) (“[W]e observe 
that the Board does not award tort remedies, but rather 
remedies unlawful conduct.  Any recompense awarded a 
discriminatee is not for physical injuries suffered, but ra-
ther is a necessary remedy to vindicate the purposes of the 
Act.”).  Instead, the Board’s remedial authority is rooted 
in its Section 10(c) mandate to “translat[e] into concrete-
ness the purpose of safeguarding and encouraging the 
right of self-organization,” rather than “the correction of 
private injuries.” Phelps Dodge Corp., 313 U.S. at 192–
193.11


Accordingly, we stress today that the Board is not insti-
tuting a policy or practice of awarding consequential dam-
ages, a legal term of art more suited for the common law 
of torts and contracts.  Instead, we ground our decision in 
the make-whole principles of Section 10(c) of the Act,12


the guidance of the examples in our precedent summarized 
above, and our affirmative duty to rectify the harms 
caused by a respondent’s unfair labor practice by attempt-
ing to restore the employee to the situation they would 
have been in but for that unlawful conduct.  These consid-
erations persuade us that clarifying that our traditional 
make-whole remedy should also include compensation for 
direct or foreseeable pecuniary harms in all cases will bet-
ter effectuate the purpose of the Act.  


When exercising our remedial authority, we must “draw 
on enlightenment gained from experience.” NLRB v. 
Seven-Up Bottling Co. of Miami, 344 U.S. 344, 346 
(1953); Carpenters Local 60 v. NLRB, 365 U.S. 651, 655 
(1961) (“The Board has broad discretion to adapt its rem-
edies to the needs of particular situations so that ‘the vic-
tims of discrimination’ may be treated fairly.’”) (quoting 
Phelps Dodge Corp., 313 U.S. at 194).  Therefore, the 
Board has periodically updated its make-whole relief to 
better effectuate the purposes of the Act.  Compare Isis 
Plumbing & Heating Co., 138 NLRB 716, 717 (1962) 
(computing simple interest on backpay awards), enf. den. 


11 The Supreme Court emphasized this distinction in Virginia Electric 
& Power Co. v. NLRB, 319 U.S. 533 (1943).  There, the Court distin-
guished the Board’s affirmative relief from private remedies, stating:


The instant reimbursement order is not a redress for a private wrong. 
Like a back pay order, it does restore to the employees in some measure 
what was taken from them because of the Company's unfair labor prac-
tices.  In this, both these types of monetary awards somewhat resemble 
compensation for private injury, but it must be constantly remembered 
that both are remedies created by statute—the one explicitly and the 
other implicitly in the concept of effectuation of the policies of the 
Act—which are designed to aid in achieving the elimination of indus-
trial conflict. They vindicate public, not private, rights.  For this reason 
it is erroneous to characterize this reimbursement order as penal or as 
the adjudication of a mass tort.  It is equally wrong to fetter the Board's 
discretion by compelling it to observe conventional common law or 
chancery principles in fashioning such an order, or to force it to inquire 
into the amount of damages actually sustained.  Whether and to what 


on other grounds, 322 F.2d 913 (9th Cir. 1963) with Ken-
tucky River Medical Center, 356 NLRB 6, 8-9 (2010) 
(changing make-whole remedy from simple interest to 
daily compound interest to better effectuate policies of the 
Act); see generally Don Chavas, LLC d/b/a Tortillas Don 
Chavas, 361 NLRB 101, 102 (2014) (“[T]he Board has 
revised and updated its remedial policies from time to time 
to ensure that victims of unlawful conduct are actually 
made whole.”).  


“Make-whole relief” is more fully realized when it con-
sistently compensates affected employees for all direct or 
foreseeable pecuniary harms that result from a respond-
ent’s unfair labor practice.  See King Soopers, 364 NLRB 
1153, 1156 (2016) (assessing “whether the current reme-
dial framework properly awards make-whole relief, or 
fails to truly make whole the aggrieved victims of unlaw-
ful conduct.”).  In The Voorhees Care & Rehabilitation 
Center, Chairman McFerran listed “a myriad of other pos-
sible examples” of unredressed pecuniary harms suffered 
by affected employees:


Following an unlawful discharge, for example, an em-
ployee may be faced with interest and late fees on credit 
cards, or penalties if she must make early withdrawals 
from her retirement account in order to cover her living 
expenses. She might even lose her car or her home, if 
she is unable to make loan or mortgage payments. As a 
result of an unfair labor practice, discriminatees could 
also face increased transportation or childcare costs.  371 
NLRB No. 22, slip op. at 4 fn. 14 (2021).


Where, as here, employees have been laid off in viola-
tion of the Act or been the targets of other unfair labor 
practices, they may be forced to incur significant financial 
costs, such as out-of-pocket medical expenses, credit card 
debt, or other costs simply in order to make ends meet.  
We cannot fairly say that employees have been made 
whole until they are fully compensated for these kinds of 


extent such matters should be considered is a complex problem for the 
Board to decide in the light of its administrative experience and 
knowledge.  Id. at 543.


12 As explained above, the Supreme Court has emphasized the role of 
make-whole relief to the effectuation of the purposes of the Act:
“‘[M]aking the workers whole for losses suffered on account of an unfair 
labor practice is part of the vindication of the public policy which the 
Board enforces.’” NLRB v. Strong, 393 U.S. at 359 (quoting Phelps 
Dodge Corp., 313 U.S. at 197). See, e.g., Goya Foods of Florida, 356 
NLRB 1461, 1462 (2011) (“From the earliest days of the Act, a make-
whole remedy for employees injured by unlawful conduct has been a 
fundamental element of the Board's remedial approach . . . In keeping 
with these principles, the Board has, in cases dating back nearly 40 years, 
remedied unlawful unilateral changes in benefit plans by ordering the 
respondent to rescind the benefit plan changes upon the union's request 
and to make whole any employee who suffered losses as a result of the 
changes.”).
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pecuniary harms if the harms were direct or foreseeable 
consequences of the respondent’s unfair labor practice.  
The Board has a “statutory obligation to provide meaning-
ful, make-whole relief for losses incurred by discrimi-
natees . . . . ” King Soopers, 364 NLRB at 1153, 1155.  To 
fulfill this statutory purpose, the Board must strive to en-
sure that employees are more fully restored to the situation 
they would have inhabited but for a respondent’s unfair 
labor practice.  See Town & Country Manufacturing Co., 
136 NLRB 1022, 1029 (1962) (“It is axiomatic that reme-
dial action, if it is to afford an effective redress for the 
commission of a statutory wrong, must be tailored to re-
store the wronged to the position he would have occupied 
but for the action of the wrongdoer . . . . Only when such 
action is taken can it truly be said that the wrong has been 
righted.”), enfd. 316 F.2d 846 (5th Cir. 1963).


Contrary to the arguments of the Respondent in its re-
sponse to our Notice and Invitation to File Briefs, we find 
that our grant of such a remedy is firmly rooted within the 
Board’s statutory authority.  See International Brother-
hood of Operative Potters v. NLRB, 320 F.2d 757, 761 
(D.C. Cir. 1963) (“We cannot regard changes in remedial 
mechanisms as beyond the Board's powers so long as they 
reasonably effectuate the congressional policies underly-
ing the statutory scheme.”). The broad remedial language 
of the Act, permitting the Board to “take such affirmative 
action including reinstatement with or without backpay,” 
imbues the Board with the power to issue remedies beyond 
the reinstatement and backpay expressly authorized.  29 
U.S.C. § 160(c).  To this effect, the operative word in this 
section is “including,” with “reinstatement with or without 
backpay” serving only as an example of one type of af-
firmative action permitted.  See Phelps Dodge Corp., 313 
U.S. at 188-89 (“To attribute such a function to the parti-
cipial phrase introduced by ‘including’ is to shrivel a ver-
satile principle to an illustrative application . . . . The word 
‘including’ does not lend itself to such destructive signifi-
cance.”); Virginia Electric & Power Co., 319 U.S. at 539
(“[T]he Board has wide discretion in ordering affirmative 
action; its power is not limited to the illustrative example 
of one type of permissible affirmative order, namely, rein-
statement with or without back pay.”); Radio Officers’ 
Union of Commercial Telegraphers Union, 347 U.S. at 54
(“[W]e interpreted the phrase giving the Board power to 
order ‘reinstatement of employees with or without back 
pay’ not to limit, but merely to illustrate the general grant 
of power to award affirmative relief.”).


Because the plain language of the statute clearly allows 
for remedies beyond reinstatement and backpay, we need 
not look to legislative history in determining the parame-
ters of Section 10(c).  Nevertheless, we find nothing in the 
legislative history surrounding the passage of the Act that 


evidences any Congressional intent to limit the Board’s 
authority to remedy employees’ direct or foreseeable pe-
cuniary harm.  We are also unpersuaded by the argument 
of some amici that the failure of Congress to expressly au-
thorize consequential damages in the 1947 Taft-Hartley 
amendments evidences an intent to deprive the Board of 
such authority.  In these amendments, Congress modified 
the language of Section 10(c) to provide that “[n]o order 
of the Board shall require the reinstatement of any indi-
vidual as an employee who has been suspended or dis-
charged, or the payment to him of any back pay, if such 
individual was suspended or discharged for cause.”  Cer-
tain amici advance the argument that Congress acted in-
tentionally when it failed to add these damages at the same 
time it otherwise modified the Board’s remedial authority.  
Cf. Gross v. FBL Financial Services, Inc., 557 U.S. 167, 
174 (2009) (“When Congress amends one statutory provi-
sion but not another, it is presumed to have acted inten-
tionally.”).  


As an initial matter, we note that what we clarify today 
regarding the application of our make-whole remedy is not 
‘consequential damages’ as that term is used in other areas 
of the law.  Supreme Court authority makes clear, moreo-
ver, that these arguments are substantively without merit.  
In Fibreboard Paper Products Corp. v. NLRB, the Court 
held that “the legislative history of [Taft-Hartley] indi-
cates that it was designed to preclude the Board from re-
instating an individual who had been discharged because 
of misconduct. There is no indication, however, that it was 
designed to curtail the Board’s power in fashioning reme-
dies when the loss of employment stems directly from an 
unfair labor practice . . .” 379 U.S. 203, 217 (1964). Ac-
cordingly, the legislative history of the Act and its amend-
ments does not serve to preclude us from issuing the 
make-whole relief discussed herein.


We are also unpersuaded by the assertion, advanced by 
our dissenting colleagues, that the remedies contemplated 
herein are akin to those awarded in tort proceedings, and 
thus implicate Seventh Amendment concerns.  Such argu-
ments were handily rejected in the early days of the Na-
tional Labor Relations Act.  In NLRB v. Jones & Laughlin 
Steel Corp., issued just two years after the Act’s passage, 
the Supreme Court confirmed that the Seventh Amend-
ment “has no application to cases where recovery of 
money damages is an incident to equitable relief even 
though damages might have been recovered in an action 
at law. . . . It does not apply where the proceeding is not 
in the nature of a suit at common law.”  301 U.S. 1, 48
(1937) (internal citations omitted).  Finding an NLRB stat-
utory proceeding “is one unknown to the common law,”
the Court determined that the remedies issued therein “are
requirements imposed for violation of the statute and are
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remedies appropriate to its enforcement.  The contention
under the Seventh Amendment is without merit.”  Id. at
48-49.  In the same vein, while the Board’s make-whole
remedy may “somewhat resemble compensation for pri-
vate injury” like that imposed in a tort proceeding, the re-
lief we issue is nevertheless purely statutory in nature and
specifically designed to effectuate the purposes of the Act.
Virginia Electric & Power Co., 319 U.S. at 543.  Accord-
ingly, we find that our amended make-whole remedy is
grounded squarely in our statutory authority, and does not
implicate the Seventh Amendment.


B. Implementation of the Remedy


We decline to treat today’s remedy as “extraordinary re-
lief,” to be issued only in the most egregious cases.  As 
described above, our make-whole remedies do not punish 
bad actors, but rather implement the statutory principles of 
rectifying the harms actually incurred by the victims of 
unfair labor practices and restoring them to where they 
would have been but for the unlawful conduct.  Affected 
employees bear the direct or foreseeable economic bur-
dens of a respondent’s unfair labor practice whether or not 
the Board labels the violation “egregious.”  


Further, if we were to issue this make-whole relief only 
to address the most deplorable or flagrant violations of the 
Act, these remedies run the risk of becoming punitive ra-
ther than restorative.  See Republic Steel Corp. v. NLRB, 
311 U.S. 7, 10–11 (1940) (“The Act does not prescribe 
penalties or fines in vindication of public rights or provide 
indemnity against community losses as distinguished from 
the protection and compensation of employees . . . We do 
not think that Congress intended to vest in the Board a vir-
tually unlimited discretion to devise punitive measures.”); 
Consolidated Edison Co. of New York v. NLRB, 305 U.S. 
197, 235–236 (1938) (“[T]his authority to order affirma-
tive action does not go so far as to confer a punitive juris-
diction enabling the Board to inflict upon the employer 
any penalty it may choose because he is engaged in unfair 
labor practices, even though the Board be of the opinion 
that the policies of the Act might be effectuated by such 
an order.”).  Even the Respondent recognizes that “by fo-
cusing on so-called egregious violations, the Board strays 
into this prohibited realm.”


By contrast, the remedy we clarify today will make af-
fected employees whole for direct or foreseeable pecuni-
ary harms that result from a respondent’s unfair labor 
practice in every case in which our standard remedy would 
include make-whole relief, regardless of the egregious-
ness of the violation or the respondent’s past conduct.  Is-
suing a remedial order for such relief in all cases will per-
mit the Board to satisfy its statutory duty to make employ-
ees whole, while ensuring that our make-whole remedy, 
applied equally to all respondents, is not unlawfully 


punitive.  See Mitchell v. Robert DeMario Jewelry, Inc.,
361 U.S. 288, 293 (1960) (“[T]he public remedy is not 
thereby rendered punitive, where the measure of reim-
bursement is compensatory only.”)


Further, we decline the Respondent’s suggestion that 
we avoid ordering such a remedy simply because it may 
be administratively complex.  Our dissenting colleagues 
similarly allege that the standard we adopt today would 
unduly prolong compliance proceedings and may require 
the submission of evidence that would intrusively probe 
into employee’s fiscal matters.  As a threshold issue, we 
reject the suggestion that we should sacrifice the goals of 
the Act for the sake of administrative convenience.  The 
possibility of increased complexity in compliance pro-
ceedings should not deter the Board from issuing remedies 
that best effectuate the policies of the Act.  “A statute ex-
pressive of such large public policy as that on which the 
National Labor Relations Board is based must be broadly 
phrased and necessarily carries with it the task of admin-
istrative application.” Phelps Dodge Corp., 313 U.S. at 
194.  Simplicity of administration will not be given prior-
ity when balanced against our overarching duty to make 
employees whole for violations of the Act.  


Further, while we remain unconvinced that the concerns 
raised by our dissenting colleagues will manifest in prac-
tice, we note that much of the alleged delay or intrusive-
ness may be alleviated through simple measures in com-
pliance proceedings.  For example, nothing in today’s de-
cision should be read to prevent parties from stipulating to 
the immediate payment of certain monies in a compliance 
specification, like calculated backpay, while the respond-
ent continues to challenge other elements of the specifica-
tion, like the direct or foreseeable damages discussed 
herein.  Similarly, while aggrieved employees will un-
doubtedly have to submit evidence to substantiate pecuni-
ary harms for which they seek reimbursement, we believe 
that the compliance hearing can be conducted by Board 
administrative law judges and personnel in a dignified 
manner that protects employees from undue intrusion, 
much less embarrassment.  We are confident that any 
speculative concerns advanced by our dissenting col-
leagues will be outweighed by the benefits that will accrue 
to affected employees through the fulfillment of our stat-
utory directive: the issuance of true and complete make-
whole relief to redress violations of the Act.


The concerns of our dissenting colleagues may be as-
suaged by an examination of the numerous cases cited 
elsewhere in this decision, which establish that in most in-
stances, the Board’s make-whole remedies are not signif-
icantly more administratively complex than traditional 
backpay calculations and can be readily handled in com-
pliance proceedings.  See, e.g., Nortech Waste, 336 NLRB 
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554, 554 fn. 2 (2001) (“leaving to the compliance stage . . 
. the question of whether the employees incurred medical 
expenses attributable to the respondents' unlawful con-
duct”); Pilliod of Mississippi, 275 NLRB 799, 801 fn. 3 
(1985) (“leav[ing] to the compliance stage . . . whether 
Westmoreland incurred medical expenses attributable to 
the Respondent’s conduct.”).  The Board has also resolved 
potentially sensitive or “intrusive” issues of fact in com-
pliance proceedings without issue.  See Freeman Decorat-
ing Co., 288 NLRB 1235, 1235 fn. 2 (1988) (“[W]e leave 
to compliance determination of [injured employee’s] dis-
ability, if any, and whether backpay and medical and re-
habilitative costs are due . . .); The Voorhees Care and Re-
habilitation Center, 371 NLRB No. 22, slip op. at 3-4 
(2021) (contemplating the submission of, inter alia, out-
of-pocket medical expenses and unpaid medical bills in 
compliance).


The Board may readily apply its existing evidentiary 
standards in compliance proceedings to the make-whole 
relief we are discussing today.  For example, the finding 
of an unfair labor practice creates a rebuttable presump-
tion that compensation is owed, traditionally in the form 
of backpay.  See International Brotherhood of Teamsters 
Local 25, 366 NLRB No. 99 (2018), citing St. George 
Warehouse, 351 NLRB 961, 963 (2007); see also Cobb 
Mechanical Contractors, 333 NLRB 1168 (2001), enfd. in 
relevant part 295 F.3d 1370 (D.C. Cir. 2002); Arlington 
Hotel Co., 287 NLRB 851, 855 (1987), enfd. in relevant 
part 876 F.2d 678 (8th Cir. 1989).  


The procedures that parties now follow when litigating 
backpay are equally appliable to determining any direct or 
foreseeable pecuniary harm. If there is evidence that an 
employee incurred direct or foreseeable pecuniary harms 
as a result of the respondent’s unfair labor practice, the 
General Counsel may present evidence of the nature and 
amount of the harm in compliance.  We shall require that 
the General Counsel establish the amount of the pecuniary 
harm alleged, and that the pecuniary harm in question was 
either (a) directly caused by the unfair labor practice; or 
(b) was foreseeable at the time of the unfair labor practice 
and was incurred as a result of the unfair labor practice.  In 
a matter analogous to the calculation of back pay, “[o]nce 
the General Counsel has established the gross amount . . . 
due the discriminatees in question, ‘the burden is upon the 
employer to establish facts which would negative the ex-
istence of liability to a given employee or which would 
mitigate that liability.’” NLRB v. Madison Courier, Inc., 
472 F.2d 1307, 1318 (D.C. Cir. 1972) (quoting NLRB v. 


13 The General Counsel requests that the Board modify its make-
whole relief to include compensation for “pain and suffering” or emo-
tional distress, arguing that while these nonpecuniary harms may be dif-
ficult to quantify, they are nonetheless real, direct, and foreseeable.  


Brown & Root, Inc., 311 F.2d 447, 454 (8th Cir. 1963)).  
Translating that process to the instant issue, the respond-
ent will have the opportunity to challenge the alleged 
amount of compensation owed, present evidence demon-
strating that the pecuniary harm would have occurred even 
absent the unfair labor practice, and/or establish that the 
harm was not foreseeable at the time the unfair labor prac-
tice occurred.


As in the past, we will not issue remedial orders for 
harms which are unquantifiable, speculative, or nonspe-
cific.  See Nortech Waste, 336 NLRB at 554 fn. 2. Any 
claimed damages must be supported by evidence; harm 
will not be presumed compensable, but we will include in 
our orders standard language requiring the respondent to 
compensate an employee for any covered harm that meets 
our standard of proof in compliance.  Evidence of pecuni-
ary harm may be established by, inter alia, available doc-
umentary evidence, including receipts, invoices, medical 
bills, and credit card and other financial statements.  This 
evidence should establish specific, defined costs which 
would not have been incurred but for the respondent’s un-
lawful conduct or were the foreseeable consequence of 
that conduct—and explain how those costs are due to the 
unfair labor practice.  “Uncertainties or ambiguities in the 
evidence” may be “resolved against the respondent whose 
unlawful actions created the dispute.”  NLRB Bench 
Book: An NLRB Trial Manual § 14–140, Burdens of 
Proof and Production, citing International Brotherhood of 
Teamsters Local 25, 366 NLRB No. 99, slip op. at 2 (“It 
is well established that where there are uncertainties or 
ambiguities, doubts should be resolved in favor of the 
wronged party rather than the wrongdoer.”); accord Lucky 
Cab Co., 366 NLRB No. 56, slip op. at 6 (2018), enfd. 
mem. 818 Fed.Appx. 638 (9th Cir. 2020); United Aircraft 
Corp., 204 NLRB 1068 (1973) (uncertainties should be 
resolved in favor of the “backpay claimant rather than the 
respondent wrongdoer”); see generally Story Parchment 
Co. v. Paterson Parchment Paper Co., 282 U.S. 555, 564 
(1931) (where plaintiff establishes damages were defini-
tively attributable to the defendant’s wrong, “the risk of 
the uncertainty [as to the amount of damages] should be 
thrown upon the wrongdoer instead of upon the injured 
party.”).


We will not attempt today to enumerate all the pecuni-
ary harms that may be considered direct or foreseeable in 
the myriad of unfair labor practice cases that come before 
us.13  “With one exception, not implicated today, the 
Board does not render advisory opinions.”  800 River 


Various amici additionally request that the Board modify its relief to in-
clude front pay, compensation for legal fees, or heightened bargaining 
remedies.  We decline at this time to extend make-whole relief to the 
nonpecuniary harms requested by the General Counsel as well as the 
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Road Operating Co., LLC d/b/a Care One at New Milford, 
368 NLRB No. 60, slip op. at 3, 3 fn. 4 (2019) (quoting 
Snohomish County Headstart, 254 NLRB 1372, 1372 
(1981) (internal quotations omitted)).  We will be guided 
by our own caselaw in making those determinations in fu-
ture cases. 


Specifically, “direct harms” are those in which an em-
ployee’s “loss was the direct result of the Respondent’s 
illegal conduct.”  BRC Injected Rubber Products, 311 
NLRB 66, 66 fn. 3 (1993) (compensating employee for the 
cost of clothes that were ruined as a result of discrimina-
tory work assignment).  In contrast, “foreseeable harms” 
in our caselaw are those which the respondent knew or 
should have known would be likely to result from its vio-
lation of the Act, regardless of its intentions.  For example, 
where a respondent terminated employees’ health insur-
ance without informing the union or its employees while 
continuing to deduct healthcare premiums, it was entirely 
foreseeable that the affected employees would incur out-
of-pocket expenses in the interim; we accordingly ordered 
that the respondent “reimburse employees for the costs 
they incurred . . .  including any increases in premiums, 
copays, coinsurance, deductibles, and other out-of-pocket 
expenses,” as well as to “pay any still-unpaid medical bills 
directly to the medical providers.”  The Voorhees Care & 
Rehabilitation Center, 371 NLRB No. 22, slip op. at 3–4 
(2021).  Similarly, where an employer reassigned a union 
activist to a job pulling nails, an “entirely unnecessary 
task” that would aggravate her carpal-tunnel syndrome 
and “cause her to break down,” the Board ordered that the
employee be made whole “for any medical expenses she 
incurred as a result of her unlawful reassignment.” Nor-
tech Waste, 336 NLRB 554, 554 fn. 2, 567 (2001); see also 
Napleton 1050, Inc. d/b/a Napleton Cadillac of Liber-
tyville, 367 NLRB No. 6, slip op. at 4 (compensating em-
ployees not only for the costs of their damaged toolboxes
directly damaged by the respondent but also “any ex-
penses they incurred as a result of the Respondent unlaw-
fully removing their toolboxes from its dealership”) (em-
phasis added), enfd. 976 F.3d 30 (D.C. Cir. 2020).  Like-
wise, when a union engaged in a symbolic demonstration 
in violation of Section 8(b)(1)(A) by scattering bags of 
trash around a lobby, it was responsible for the effects of 
its action: “Whether they flung the sacks about purposely 


other forms of relief mentioned by the amici. These remedial issues are 
not implicated in the current case, and we express no opinion as to these 
remedies at this time. Rather, our decision today is meant to clarify that 
the Board’s make-whole remedy includes, at minimum, direct or fore-
seeable pecuniary harms, and to expressly include standard remedial lan-
guage to that effect in our orders.


14 For the reasons discussed at length in King Soopers, we order that 
these pecuniary harms be calculated without regard to a discriminatee’s 
interim earnings and separate from taxable backpay, with interest.  364 


or inadvertently, Respondents cannot evade responsibility 
for the foreseeable consequences of their actions, includ-
ing the harm done to a customer who was struck by a fall-
ing sack as she entered a salon on the lower level. Having 
acknowledged responsibility for the demonstration, the 
Respondents may not deny liability for its consequences
. . . . ” Service Employees Local 252 (General Mainte-


nance Corp.), 329 NLRB 638, 685 (1999).  Our caselaw 
thus provides us with sufficient guidance to issue remedies 
for direct or foreseeable pecuniary harms as they may 
arise.


Accordingly, for the reasons set forth above, today we 
clarify that, in all cases in which our standard remedy 
would include an order for make-whole relief, we shall ex-
pressly order that the respondent compensate affected em-
ployees for all direct or foreseeable pecuniary harms suf-
fered as a result of the respondent’s unfair labor practice.14  
We will apply this policy retroactively in this case and in 
“all pending cases in whatever stage” given the absence of 
any “manifest injustice” in doing so. See SNE Enter-
prises, 344 NLRB 673, 673 (2005) (quoting Deluxe Metal 
Furniture Co., 121 NLRB 995, 1006–1007 (1958));
Pressroom Cleaners, 361 NLRB 643, 648 (2014) (finding 
no manifest injustice in applying a remedial change retro-
actively). We find no manifest injustice here.  This case 
involves a remedial issue, and thus, reliance on preexisting 
law is not an issue.  King Soopers, Inc., 364 NLRB 1153, 
1160 (2016), enfd. in relevant part 859 F.3d 23 (D.C. Cir. 
2017).  Further, any reliance the Respondent placed on the 
Board’s remedial authority is inapposite, as the aforecited 
cases clearly show that the Board has in the past awarded
remedies justified on grounds similar to the ones contem-
plated herein.  Today we clarify the scope of the Board’s 
make-whole remedy by expressly including, in all cases in 
which our standard remedy would include make-whole re-
lief, an order requiring that the respondent make affected 
employees whole for direct or foreseeable pecuniary 
harms that result from the respondent’s unfair labor prac-
tice. 


III. APPLICATION OF THE REMEDY TO THE INSTANT CASE


Here, the Charging Party advances three distinct types 
of pecuniary harms that were incurred by the New Busi-
ness Advisors as a result of the Respondent’s unlawful 


NLRB No. 93, slip. op at 3–8 (2016) (“[R]eimbursement of these ex-
penses compensates discriminatees for a separate injury than lost pay.”), 
enfd. in rel. part 859 F.3d 23 (D.C. Cir. 2017). Our order shall therefore 
require a respondent to “Make [name(s) or the affected employees] 
whole for any loss of earnings and other benefits, and for any other direct 
or foreseeable pecuniary harms suffered as a result of [the unlawful 
layoff(s) or discrimination or other adverse action against him/her/them], 
in the manner set forth in the remedy section of the [decision or judge’s 
decision as amended in this decision].”  
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unilateral layoff.  First, the Charging Party seeks a resto-
ration of the book of business that had previously been af-
forded to each of the laid-off New Business Advisors.  
Next, the Charging Party seeks compensation for reim-
bursements the New Business Advisors had previously re-
ceived for the fixed and variable costs of maintaining a 
passenger car for use on company business.  Finally, the 
Charging Party seeks out-of-pocket medical expenses in-
curred by a New Business Advisor who was laid-off while 
on disability leave for a high-risk pregnancy.  In reply, the 
Respondent argues that the six New Business Advisors 
would have eventually been laid off even if the parties had 
engaged in further collective bargaining.  The Respondent 
also argues against the causation and foreseeability of 
each of the items requested by the Charging Party.  Con-
sistent with our past practice in calculating other forms of 
make-whole relief, we reserve these remedial issues for 
resolution in the compliance stage of the proceedings, 
when the General Counsel and the Respondent will each 
have the chance to present evidence supporting their re-
spective positions.15


AMENDED REMEDY


Having found that the Respondent engaged in certain 
unfair labor practices, we shall order it to cease and desist 
and to take certain affirmative action designed to effectu-
ate the policies of the Act.  Specifically, we amend the 
judge's remedy in the following respects.


Having found that the Respondent unlawfully laid off 
six New Business Advisors, we shall order the Respond-
ent to offer them reinstatement and make them whole for 
any loss of earnings and other benefits suffered as a result 
of the unilateral layoff.  Backpay shall be computed in ac-
cordance with F.W Woolworth Co., 90 NLRB 289 (1950),
with interest at the rate prescribed in New Horizons, 283 
NLRB 1173 (1987), compounded daily as prescribed in 
Kentucky River Medical Center, 356 NLRB 6 (2010).  In 
accordance with today’s decision, the Respondent shall 
also compensate these employees for any other direct or 
foreseeable pecuniary harms incurred as a result of the un-
lawful layoff, including reasonable search-for-work and 
interim employment expenses, if any, regardless of 
whether these expenses exceed interim earnings.  Com-
pensation for these harms shall be calculated separately 
from taxable net backpay, with interest at the rate 


15 See Nortech Waste, 336 NLRB at 554 fn. 2 (“leaving to the com-
pliance stage . . . the question of whether the employees incurred medical 
expenses attributable to the respondents' unlawful conduct”); Freeman 
Decorating Co., 288 NLRB 1235, 1235 fn. 2 (1988) (“[W]e leave to 
compliance determination of Pruitt's disability, if any, and whether back-
pay and medical and rehabilitative costs are due . . .); Pilliod of Missis-
sippi, 275 NLRB 799, 801 fn. 3 (1985) (“leav[ing] to the compliance 
stage . . . whether Westmoreland incurred medical expenses attributable 


prescribed in New Horizons, supra, compounded daily as 
prescribed in Kentucky River Medical Center, supra.


In addition, we shall order the Respondent to compen-
sate the affected employees for the adverse tax conse-
quences, if any, of receiving a lump-sum backpay award, 
and file with the Regional Director for Region 20, within 
21 days of the date the amount of backpay is fixed, either 
by agreement or Board order, a report allocating the back-
pay award to the appropriate calendar years, in accordance 
with AdvoServ of New Jersey, Inc., 363 NLRB 1324 
(2016).  In accordance with our decision in Cascades Con-
tainerboard Packaging—Niagara, 370 NLRB No. 76 
(2021), as modified in 371 NLRB No. 25 (2021), the Re-
spondent shall also be required to file with the Regional 
Director for Region 20 a copy of each backpay recipient’s
corresponding W-2 form reflecting the backpay award. 
We shall also order the Respondent to remove from its 
files any reference to these employees’ unlawful layoffs
and to notify them in writing that this has been done and 
that the unlawful layoffs will not be used against them in 
any way.


ORDER


The National Labor Relations Board orders that the Re-
spondent, Thryv, Inc., San Francisco, California


, its officers, agents, successors, and assigns, shall 
1.  Cease and desist from
(a) Refusing to bargain collectively with the Union by 


failing and refusing to furnish it with requested infor-
mation that is relevant and necessary to the Union’s per-
formance of its functions as the collective-bargaining rep-
resentative of its employees in the following appropriate 
unit:


All sales and clerical employees in the Northern Califor-
nia Region in the following classifications:  Account Ex-
ecutive New Media (New Business Advisor-Premise); 
Advertising Sales Representative (Business Advisor-
Premise); Key Account Executive (Sr. Business Advi-
sor-Premise); Customer Associate; Representative Di-
rectory; Sales Representative, Field Sales Collector, Of-
fice Assistant, Supervisor’s Assistant, Telephone Sales 
Representative, and Universal Support Associate, ex-
cluding all other employees and supervisors as defined 
in the Act.


to the Respondent’s conduct.”).  Accordingly, in contrast to our dissent-
ing colleagues, we decline at this point to address whether restoration of 
the book of business for the laid-off New Business Advisors is to be con-
sidered an element of reinstatement or an aspect of the make-whole rem-
edy.  We agree with our colleagues that “this issue is not before the Board 
today,” and leave the issue to be determined in compliance.  
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(b) Unilaterally laying off unit employees without no-
tifying and giving the Union an opportunity to bargain.


(c) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the 
rights guaranteed them by Section 7 of the Act.


2.  Take the following affirmative action necessary to 
effectuate the policies of the Act.


(a) Furnish to the Union in a timely manner the infor-
mation requested by the Union on April 12, September 11
and 16, and on October 3, 17, and 31, 2019.


(b) Before laying off bargaining-unit employees, or be-
fore implementing any changes in wages, hours, or other 
terms and conditions of employment of unit employees, 
notify and, on request, bargain with the Union as the ex-
clusive collective-bargaining representative of employees 
in the bargaining unit described above.


(c) Rescind the layoffs of unit employees that were uni-
laterally implemented on September 20, 2019.


(d) Within 14 days from the date of this Order, offer the 
affected employees reinstatement to their former jobs or, 
if these jobs no longer exist, to substantially equivalent 
positions, without prejudice to their seniority or any other 
rights or privileges previously enjoyed.


(e) Make the affected employees whole for any loss of 
earnings and other benefits, and for any other direct or 
foreseeable pecuniary harms suffered as a result of their 
unlawful layoff in the manner set forth in the remedy sec-
tion of the judge’s decision as amended in this decision.  


(f) Compensate the affected employees for the adverse 
tax consequences, if any, of receiving lump-sum backpay 
awards, and file with the Regional Director for Region 20, 
within 21 days of the date the amount of backpay is fixed, 
either by agreement or Board order, a report allocating the 
backpay awards to the appropriate calendar years for each 
employee.


(g) File with the Regional Director for Region 20, 
within 21 days of the date the amount of backpay is fixed 
by agreement or Board order or such additional time as the 
Regional Director may allow for good cause shown, a 
copy of each backpay recipient's corresponding W-2 form 
reflecting the backpay award.


(h) Within 14 days from the date of this Order, from its 
files any reference to the unlawful layoffs, and within 3 


16 If the facilities involved in these proceedings are open and staffed 
by a substantial complement of employees, the notice must be posted 
within 14 days after service by the Region.  If the facilities involved in 
these proceedings are closed or not staffed by a substantial complement 
of employees due to the Coronavirus Disease 2019 (COVID-19) pan-
demic, the notice must be posted within 14 days after the facilities reopen 
and a substantial complement of employees have returned to work.  If, 
while closed or not staffed by a substantial complement of employees 
due to the pandemic, the Respondent is communicating with its employ-
ees by electronic means, the notice must also be posted by such electronic 


days thereafter, notify the affected employees in writing 
that this has been done and that the layoffs will not be used 
against them in any way.


(i) Preserve and, within 14 days of a request, or such 
additional time as the Regional Director may allow for 
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, social 
security payment records, timecards, personnel records 
and reports, and all other records, including an electronic 
copy of such records if stored in electronic form, neces-
sary to analyze the amount of backpay due under the terms 
of this Order.


(j) Within 14 days after service by the Region, post at 
its Northern California and Nevada facilities copies of the 
attached notice marked “Appendix.”16  Copies of the no-
tice, on forms provided by the Regional Director for Re-
gion 20, after being signed by the Respondent’s author-
ized representative, shall be posted by the Respondent and 
maintained for 60 consecutive days in conspicuous places, 
including all places where notices to employees are cus-
tomarily posted.  In addition to physical posting of paper 
notices, notices shall be distributed electronically, such as 
by email, posting on an intranet or an internet site, and/or 
other electronic means, if the Respondent customarily 
communicates with its employees by such means.  Rea-
sonable steps shall be taken by the Respondent to ensure 
that the notices are not altered, defaced, or covered by any 
other material.  If the Respondent has gone out of business 
or closed the facility involved in these proceedings, the 
Respondent shall duplicate and mail, at its own expense, a 
copy of the notice to all current employees and former em-
ployees employed by the Respondent at any time since 
April 12, 2019.


(k) Within 21 days after service by the Region, file with 
the Regional Director for Region 20 a sworn certification 
of a responsible official on a form provided by the Region 
attesting to the steps that the Respondent has taken to com-
ply.


   Dated, Washington, D.C.  December 13, 2022


_______________________________________
Lauren McFerran, Chairman


means within 14 days after service by the Region.  If the notice to be 
physically posted was posted electronically more than 60 days before 
physical posting of the notice, the notice shall state at the bottom that 
“This notice is the same notice previously [sent or posted] electronically 
on [date].”  If this Order is enforced by a judgment of a United States 
court of appeals, the words in the notice reading “Posted by Order of the 
National Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the 
National Labor Relations Board.”
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______________________________________
Gwynne A. Wilcox Member


______________________________________
David M. Prouty, Member


(SEAL)            NATIONAL LABOR RELATIONS BOARD


MEMBERS KAPLAN AND RING, concurring in part and dis-
senting in part.


The national labor policy established by Congress is to 
safeguard commerce from disruption by “protecting the 
exercise by workers of full freedom of association, self-
organization, and designation of representatives of their 
own choosing, for the purpose of negotiating the terms and 
conditions of their employment or other mutual aid or pro-
tection.”1  To further that policy, Congress gave workers 
these rights in Section 7 of the National Labor Relations 
Act and prohibited employers and unions from engaging
in the unfair labor practices specified in Section 8 of the 
Act.  When the Board determines that a respondent has 
engaged in such an unfair labor practice, Congress has fur-
ther provided that the Board “shall” order the respondent 
“to cease and desist from such unfair labor practice, and 
to take such affirmative action including reinstatement of 
employees with or without backpay, as will effectuate the 
policies of this Act.”2  If an employee has suffered mone-
tary losses as a result of an unfair labor practice, such as 
an unlawful discharge or reduction in pay or benefits, it is 
essential that they be made whole for those losses.  Other-
wise, employees will be deterred from exercising their 
Section 7 rights, and the Congressional policy will be un-
dermined. 


The Board’s authority to award backpay to employees 
who have been suspended, laid off, or discharged in vio-
lation of the Act, or who suffer losses as a result of unlaw-
ful unilateral changes in their terms and conditions of em-
ployment, is expressly recognized in the Act and indisput-
able.  The question presented in this case is the extent to 
which the Board may include compensation for other 
monetary losses in a make-whole remedy.  


As the majority observes, the Board for many years has 
ordered that employees be made whole for a variety of 
monetary losses suffered as a result of an unfair labor 
practice.  We agree with our colleagues that the Board 
should continue to order respondents to make employees 


1 National Labor Relations Act (the Act or NLRA), Sec. 1, 29 U.S.C. 
§ 151. 


whole for all losses suffered as a direct result of an unfair 
labor practice.  In our view, employees should also be 
made whole for losses indirectly caused by an unfair labor 
practice where the causal link between the loss and the un-
fair labor practice is sufficiently clear.  Because the deter-
mination of whether an unfair labor practice did indirectly 
cause an employee’s alleged loss is highly fact-dependent 
and may raise difficult issues, we would resolve that issue 
on a case-by-case basis.


We therefore disagree with the majority that the Board 
should invariably “order respondents to compensate af-
fected employees for all direct or foreseeable pecuniary 
harms that these employees suffer as a result of the re-
spondent’s unfair labor practice” (emphasis added).  On 
its face, this standard would permit recovery for any losses 
indirectly caused by an unfair labor practice, regardless of 
how long the chain of causation may stretch from unfair 
labor practice to loss, whenever the loss is found to be 
foreseeable.  In our view, this standard opens the door to 
awards of speculative damages that go beyond the Board’s 
remedial authority.  We further observe that the Board 
faces potential Seventh Amendment issues if it strays into 
areas more akin to tort remedies.  Those concerns also mil-
itate against the majority’s “direct or foreseeable” stand-
ard.  Moreover, even if the Board does have the authority 
to award such remedies, doing so would invite protracted 
litigation over causation at compliance, including intru-
sive and potentially humiliating inquiries into employees’ 
personal financial circumstances for the purpose of deter-
mining whether and to what extent the employee’s own 
financial decisions contributed to the losses.  Compliance 
with make-whole orders awarding monies to which em-
ployees are indisputably entitled will be delayed by such 
litigation.  Accordingly, from the majority’s decision to 
adopt a “direct or foreseeable pecuniary harms” standard, 
we dissent.  


With respect to this case, the majority identifies three 
losses incurred by employees when the Respondent un-
lawfully laid them off:  loss of the “book of business” that 
had previously been afforded to each employee, loss of re-
imbursements the employees had previously received for 
the fixed and variable costs of maintaining a passenger ve-
hicle for use on company business, and out-of-pocket 
medical expenses incurred by one employee who was laid 
off while on disability leave for a high-risk pregnancy.  As 
discussed below, the restoration of an employee’s pre-
layoff book of business is properly considered an element 
of reinstatement rather than a make-whole remedy.  With 
respect to the other two types of monetary loss, we believe 


2 NLRA Sec. 10(c), 29 U.S.C. § 160(c).
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that employees should be made whole for those losses if 
they were caused by the Respondent’s unfair labor prac-
tices under the standard discussed below and that the ques-
tion of whether they were so caused should be resolved at 
the compliance stage of this proceeding.  Accordingly, in 
these respects, we concur in the majority’s order.


A.  The Respondent Violated the Act by Laying 
Off Employees


The Respondent laid off six New Business Advisors in 
2019.  We agree with our colleagues that the Respondent 
violated Section 8(a)(5) and (1) of the Act by failing and 
refusing to respond to numerous information requests sub-
mitted by the Union in relation to the layoffs.  Contrary to 
the judge, we also agree with our colleagues that the Re-
spondent violated the Act by unilaterally laying off the 
New Business Advisors.  In so finding, we do not rely on 
the Respondent’s failure to respond to the Union’s infor-
mation requests or its failure to refrain from making uni-
lateral changes during bargaining for a successor contract.  
Instead, we simply agree that the Respondent’s decision 
to lay off the six New Business Advisors was presented as 
a fait accompli, as evidenced by the Respondent’s Sep-
tember 5, 2019 letter notifying the Union that the Re-
spondent would inform the employees of the layoff the 
following day and its announcement the next day that it 
was “eliminating our Northern California DSE [New 
Business Advisor] Channel,” that these “positions will be 
eliminated effective September 20, 2019,” and that the Re-
spondent had already sent severance packages to all six 
affected employees via overnight mail.  We also agree that 
the Respondent did not “cure” its unlawful conduct in sub-
sequent bargaining.


B.  The Respondent Is Required to Make Affected 
Employees Whole


1.  The Board’s authority to make employees whole is 
not limited to backpay 


The Board “acts in a public capacity to give effect to the 
declared public policy of the Act to eliminate and prevent 
obstructions to interstate commerce by encouraging col-
lective bargaining and by protecting the exercise by work-
ers of full freedom of association, self-organization, and 
designation of representatives of their own choosing, for 
the purpose of negotiating the terms and conditions of 
their employment.”  National Licorice Co. v. NLRB, 309 
U.S. 350, 362 (1940) (internal quotation marks omitted).  
In considering the scope of its authority to give effect to 


3 The Court made this observation in rejecting the notion that the 
phrase “including reinstatement” precluded the Board from remedying a 
discriminatory refusal to hire union supporters by ordering the respond-
ent to hire them, on the theory that hiring was not the same as 


this public policy through the exercise of its remedial pow-
ers, the Board must remain mindful of the limits of its au-
thority in this regard.  As the Supreme Court made clear 
shortly after the NLRA was enacted and upheld, the 
Board’s “power to command affirmative action is reme-
dial, not punitive, and is to be exercised in aid of the 
Board's authority to restrain violations and as a means of 
removing or avoiding the consequences of violation where 
those consequences are of a kind to thwart the purposes of 
the Act.”  Consolidated Edison Co. v. NLRB, 305 U.S. 
197, 236 (1938).  Thus, the Board may not inflict upon a 
respondent “any penalty it may choose because he is en-
gaged in unfair labor practices, even though the Board be 
of the opinion that the policies of the Act might be effec-
tuated by such an order.”  Id. at 235–236.  In addition, the 
Seventh Amendment precludes the Board from adjudicat-
ing claims that must instead be decided by a court because 
the parties have a right to have those claims decided by a 
jury.  See NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 
1, 48–49 (1937) (recognizing constitutional limitation).  
Consistent with this principle, the Board has recognized 
the impropriety of ordering reimbursement for losses that 
constitute tort damages.  Nortech Waste, 336 NLRB 554, 
554 fn. 2 (2001).   


Within these limits, however, the Board possesses 
broad discretion in exercising its remedial powers, subject 
to limited judicial review.  Fibreboard Paper Products 
Corp. v. NLRB, 379 U.S. 203, 216 (1964).  Section 10(c) 
states that the Board’s remedial authority “includ[es]” re-
instatement with or without backpay; it does not say that 
its authority is limited to those remedies.  As the Supreme 
Court observed in Phelps Dodge Corp. v. NLRB, “[t]o at-
tribute such a [limiting] function to the participial phrase 
introduced by ‘including’ is to shrivel a versatile principle 
to an illustrative application.  We find no justification 
whatever for attributing to Congress such a casuistic with-
drawal of the authority which, but for the illustration, it 
clearly has given the Board.”  313 U.S. 177, 189 (1941).3  
To the contrary, “[m]aking the workers whole for losses 
suffered on account of an unfair labor practice is part of 
the vindication of the public policy which the Board en-
forces.”  Id. at 197.  Accordingly, we agree with our col-
leagues that the Board has the authority to order respond-
ents to make employees whole for monetary losses other 
than backpay.  As detailed in the majority opinion, the 
Board has done so for many years.  


reinstatement.   But the Court’s rejection of the argument that the term 
“including” limited the Board’s remedial authority in that manner applies 
with equal force to the argument that it limits the Board’s authority to 
order make-whole relief to backpay awards. 
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2.  The majority’s inclusion of “foreseeable harms” as 
part of the standard make-whole remedy is overbroad 


The Notice and Invitation to File Briefs sought public 
comment on whether the Board should award consequen-
tial damages.  We agree with the majority that it should 
not.  As the majority correctly observes, the term conse-
quential damages is “a legal term of art more suited for 
the common law of torts and contracts.”  Instead, in all 
cases in which the remedy includes make-whole relief, our 
colleagues modify the Board’s standard make-whole rem-
edy to include a provision “requiring that the respondent 
make affected employees whole for direct or foreseeable 
pecuniary harms that result from the respondent’s unfair 
labor practice.”  As defined by the majority, direct harms 
are monetary losses that result directly from an unfair la-
bor practice.  “Foreseeable harms,” in contrast, “are those 
which the respondent knew or should have known would 
be likely to result from its violation of the Act, regardless 
of its intentions.”  The majority appears to view its “direct 
or foreseeable” standard as, at least in part, a synthesis of 
prior Board decisions awarding make-whole relief other 
than backpay in a variety of circumstances.  However, our 
colleagues make clear that their standard also could en-
compass non-backpay make-whole awards for other kinds 
of monetary losses—for example, credit-card debt, inter-
est and late fees on credit-card debt, penalties incurred 
from making an early withdrawal from a retirement ac-
count to defray living expenses, and loss of a car or home 
if the employee is unable to make loan, rent, or mortgage 
payments.  The Board has not previously included com-
pensation for such losses in its make-whole remedy.


We agree with the majority that employees should be 
made whole for monetary losses that are a “direct” result 
of an unfair labor practice.  For purposes of this opinion, 
we define direct losses as those that are the first link in a 
chain of events beginning with the unfair labor practice.4  
See, e.g., Nortech Waste, 336 NLRB at 554 fn. 2 (award-
ing medical expenses where the employer’s unlawful re-
assignment of an employee to a repetitive-motion job ag-
gravated her carpal-tunnel syndrome); BRC Injected Rub-
ber Products, 311 NLRB 66, 66 fn. 3 (1993) (awarding 
reimbursement for clothing ruined as a result of the em-
ployer’s unlawful assignment of an employee to a “dirty 
and messy job”); Baptist Memorial Hospital, 229 NLRB 
45, 46 (1977) (awarding legal expenses incurred by em-
ployee after employer unlawfully ejected him from the 
premises, causing him to be arrested and charged with 


4  In their joint brief, the Charging Party and AFL–CIO define direct 
losses in this way.  We agree with their definition and use it here.


5 We also agree that this relief should not be categorized as an ex-
traordinary remedy, but instead should be available to any employee en-
titled to make-whole relief.


disorderly conduct), enfd. 568 F.2d 1 (6th Cir. 1977).  To 
the extent the majority adopts a definition of “direct pecu-
niary harms” that is consistent with this precedent, we 
agree with them that the Board should make employees 
whole for monetary losses directly caused by unfair labor 
practices.


We recognize that some losses that are indirectly caused 
by an unfair labor practice also may be compensable.  For 
example, in Voorhees Care & Rehabilitation Center, 371 
NLRB No. 22, slip op. at 3–4 (2021), the Board ordered 
the employer to make employees whole by reimbursing 
and/or paying for outstanding medical expenses incurred 
by the employees as a result of its unlawful unilateral fail-
ure to pay medical insurance premiums and subsequent 
implementation of an inferior health insurance plan.  Alt-
hough the employees incurred the medical expenses as a 
direct result of receiving needed medical care—and unlike 
in Nortech Waste, the need for that care was not caused by 
the employer’s unfair labor practice—these expenses 
would have been reimbursed by employer-provided health 
insurance absent the employer’s unlawful unilateral 
changes to the employees’ insurance.  As such, the causal 
link between the unfair labor practices and the losses was 
clear.  Similarly, in Napleton 1050, Inc. d/b/a Napleton 
Cadillac of Libertyville, 367 NLRB No. 6, slip op. at 4 
(2018), enfd. in relevant part 976 F.3d 30 (D.C. Cir. 2020), 
the employer unlawfully moved large and expensive em-
ployee-owned toolboxes from an indoor work area to an 
outdoor location on its premises where they were subse-
quently damaged by heavy rainfall.  While the damage 
was directly caused by the rain, the toolboxes were dam-
aged by the rain only because the employer unlawfully 
moved them outside.  In both cases, the losses were not 
only clearly foreseeable but there was a clear causal link 
between the unfair labor practice and the loss.  In our view, 
employees should be compensated for foreseeable losses 
in other cases where the chain of causation is similarly 
clear.5


We do not, however, agree with our colleagues that all 
losses indirectly caused by an unfair labor practice are 
compensable in a Board proceeding, regardless of how 
many steps removed the losses are from the unfair labor 
practice in the chain of causation, so long as the losses are 
deemed “foreseeable.”  Of course, “foreseeability” is a 
central element of tort law.6  Any attempt to address tort 
claims in a Board proceeding obviously runs headlong 
into the Seventh Amendment’s guarantee of the right to 


6 See, e.g., Palsgraf v. Long Island Railroad, 248 N.Y. 339, 162 N.E. 
99 (1928).  
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have such claims tried before a jury.7  Moreover, insofar 
as the majority contemplates compensation for monetary 
harms indirectly caused by an unfair labor practice regard-
less of how remote the harms may be from the unfair labor 
practice in the chain of causation, they go well beyond tort 
law, which requires proof that the wrongful act was the 
“proximate cause” of the injury.8


The majority also goes well beyond the remedies avail-
able under Title VII as amended in 1991, where Congress 
specifically provided for compensatory damages triable 
before a jury precisely because the Seventh Amendment 
requires it.9  The Equal Employment Opportunity Com-
mission (EEOC) has interpreted this provision to limit 
compensatory damages to “proximate consequences 
which can be established with requisite certainty.”10  Con-
sistent with this interpretation, the EEOC excludes from
compensatory awards day-to-day living expenses that 
would have been incurred even absent the discrimina-
tion.11  The majority, in contrast, appears to envision 
awarding compensation for similar expenses under the 
standard they announce today.  Our colleagues fail to offer 
a valid justification for interpreting the Act to permit the 
Board to provide, with no right to a trial by jury, for 
broader make-whole awards than are available as compen-
satory damages, with a right to a jury trial, in Title VII 
cases.


Even assuming that the Board did have the authority to 
compensate employees for all foreseeable losses indirectly 


7 The Supreme Court held that the Act’s provision for backpay awards 
did not contravene the Seventh Amendment in NLRB v. Jones & Laugh-
lin Steel Corp., 301 U.S. 1 (1937).  But the Court’s holding was expressly 
limited to the remedies of backpay and reinstatement.  “Reinstatement of 
the employee and payment for time lost,” the Court wrote, “are require-
ments imposed for violation of the statute and are remedies appropriate 
to its enforcement.  The contention under the Seventh Amendment is 
without merit.”  Id. at 48-49.  Accordingly, the Court’s decision does not 
foreclose the possibility that application of the “direct or foreseeable” 
remedial standard the majority adopts today may raise a constitutional 
issue in particular cases.  See also Virginia Electric & Power Co. v. 
NLRB, 319 U.S. 533, 543 (1943) (finding reimbursement for dues un-
lawfully deducted from wages effectuated the statutory purpose of the 
Act without addressing whether it comported with the Seventh Amend-
ment). 


8 Id.  The majority asserts that it “will not issue remedial orders for 
harms which are unquantifiable, speculative, or nonspecific,” but this as-
surance cannot readily be reconciled with their insistence that all fore-
seeable harms are compensable, which can easily be interpreted to au-
thorize compensation for all foreseeable harms regardless of how remote 
they may be from an unfair labor practice in the chain of causation.     


9  See EEOC v. Bass Pro Outdoor World, LLC, 826 F.3d 791, 796 (5th 
Cir. 2016) (quoting H.R. Rep. P. No. 102–140 at 29 (1991), reprinted in 
1991 U.S.C.C.A.N. 694, 723).


10 “Enforcement Guidance: Availability of Compensatory and Puni-
tive Damages under Sec. 102 of the Civil Rights 1” (July 7, 1992) (quot-
ing 22 Am. Jur. 2d Damages § 45 (1965)), 
https://www.eeoc.gov/laws/guidance/enforcement-guidance-


caused by an unfair labor practice, we do not believe that 
it would be prudent to attempt to do so.  Any such effort 
will inevitably spark a wide-ranging compliance inquiry 
into a discriminatee’s financial circumstances and past fi-
nancial decisions, made necessary in order to determine 
the extent to which those circumstances and decisions 
played a part in the losses suffered.  Such proceedings 
would be intrusive and potentially deeply embarrassing 
for discriminatees.12  They would also be time-consuming 
and would unduly prolong compliance proceedings and 
thereby delay the day when the backpay claimants would 
receive any relief.13 In our view, the possible benefits of 
this course of action are too remote and the costs too high 
to make it worth pursuing, even if it were permissible to 
do so.  


The difficulties inherent in expanding Board remedies 
in this way were recently demonstrated in United Min-
eworkers of America (Warrior Met Coal Mining, Inc.), 
Case 10–CB–275094 (June 16, 2022), enfd. No. 22-
12227-A (11th Cir. 2022).  There, the Board approved a 
formal settlement stipulation, agreed to by all parties, re-
solving allegations that the respondent union engaged in 
unlawful actions in connection with a strike.  As relevant 
here, the settlement provided for the respondent union to 
pay “make-whole and consequential damages” to the em-
ployer and certain named employees.14  Pursuant to the 
settlement, regional personnel assessed those damages at 
$13.3 million.15  After the respondent vehemently 


compensatory-and-punitive-damages-available-under-sec-102-cra (last 
visited 10/8/2022).  


11 See Bustamante v. USPS, EEOC Doc. 0120120185, 2013 WL 
1182271, 2013 EEOPUB LEXIS 726 (EEOC Mar. 14, 2013).  There, the 
EEOC found that mortgage payments were not compensable, even 
though the complainant ceased making the payments after his discharge 
and thereafter was forced to deed the house back to the seller to avoid 
foreclosure.  As the EEOC explained, “these expenses were not incurred 
because of the [Postal Service’s] actions.  Rather, Complainant made the 
payments so that he would have a place to live.  These are day-to-day 
living expenses that would have been incurred regardless of the Agency's 
action and are not compensable.”


12 Our colleagues express confidence that the Board’s administrative 
law judges and other personnel can protect employees from “undue in-
trusion,” but efforts to do so will predictably bump up against employers’ 
due process right to litigate the extent to which an employee’s financial 
decisions contributed to pecuniary harms the General Counsel claims the 
employer must remedy. 


13 The majority observes that nothing in their decision “should be read 
to prevent parties from stipulating to the immediate payment of certain 
monies . . . , like calculated backpay.”  But of course, nothing compels 
parties to agree to so stipulate.


14 Although the settlement involved “consequential damages,” the 
parallels between the settlement and the majority’s standard announced 
today are nonetheless relevant.


15 See https://umwa.org/news-media/press/nlrb-demand-for-umwa-
to-pay-warrior-met-coal-strike-costs-outrageous-threatens-american-
workers-right-to-strike/ (last visited 10/8/2022).  The respondent 
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complained, the region reduced its damage assessment to 
$435,000.16  We express no view regarding the merits of 
these changing assessments, which are not before us here.  
But the wide difference between the initial and final 
amounts assessed strongly suggest that the majority’s 
foreseeable-loss standard will be difficult to apply and re-
sult in bitterly disputed awards.           


Finally, the majority places the burden on the General 
Counsel to show that the employee incurred compensable 
losses as a result of an unfair labor practice, and on the 
employer to show that the losses would have occurred 
even absent the unfair labor practice.  To the extent that 
the majority is simply recognizing a respondent’s right to 
rebut the General Counsel’s evidence, we agree with that 
truism.  Insofar as the majority contemplates something 
else, however, we disagree.  When applied, the majority’s 
articulation of the parties’ respective burdens of proof 
could result in an improper shifting of the General Coun-
sel’s burden to prove causation to the employer to prove 
absence of causation.  In our view, the Board lacks the au-
thority to require compensation for expenses that would 
have been incurred even absent the unfair labor practice or 
to relieve the General Counsel of the burden of proving 
that an asserted loss was in fact caused by the unfair labor 
practice.  Placing the burden of proof on the employer 
would be especially unjustified since the evidence rele-
vant to the issue is more likely to be available to the Gen-
eral Counsel than to the employer.  We disagree with the 
majority’s standard to the extent that it departs from these 
principles.  


2.  In the instant dispute, restoration of the employees’ 
“book of business” is a reinstatement remedy, not a 


make-whole remedy


As noted above, the Charging Party identifies three 
losses incurred by the New Business Advisors as a result 
of being unlawfully laid off, compensation for which 
should be included in the make-whole remedy:  loss of 
each laid-off employee’s “book of business,” loss of reim-
bursement for the fixed and variable costs of maintaining 
a passenger vehicle for use on company business,17 and 
out-of-pocket medical expenses incurred by a pregnant 
New Business Advisor that allegedly would have been 


asserted that the amount was “outrageous and effectively negates work-
ers’ right to strike. It cannot stand.”  Id.


16 See https://umwa.org/news-media/press/nlrb-revises-damages-cal-
culations-in-warrior-met-strike/ (last visited 10/8/2022).


17 According to the Charging Party, the discriminatees were required, 
as a condition of their employment, to maintain a passenger vehicle and 
insurance in coverage amounts acceptable to the Respondent for use 
when calling on customers.  Employees were then reimbursed by the Re-
spondent for those expenses.  After their unlawful layoff, the discrimi-
natees allegedly maintained those vehicles to remain eligible for 


covered by her employer-provided health insurance had 
she not been laid off.18


We agree that the automobile business maintenance 
costs and medical expenses are compensable as part of a 
make-whole remedy, provided that the General Counsel 
establishes that they were either directly caused by the Re-
spondent’s unfair labor practices or foreseeably resulted 
from them and that there was a sufficiently clear causal 
link between the unfair labor practices and the losses.  In-
deed, the Board has previously held that medical expenses 
are compensable under the circumstances alleged to be 
present here.19  We would leave to compliance the ques-
tion of whether such losses were caused by the unfair labor 
practices in the manner we have described, as well as all 
other compliance issues.


We do not, however, agree with the Charging Party’s 
argument that the restoration of each employee’s book of 
business is properly categorized as a make-whole remedy.  
According to the Charging Party, the laid-off employees 
sold digital advertising, received commissions on their 
sales, and retained their existing customers from year to 
year.  The Charging Party asserts that “a sales representa-
tive reinstated without her book of business has not been 
made whole because, upon reinstatement, she will not be
able to earn a quantity of commissions similar to what she 
earned before the discharge.”  We disagree, however, that 
this is properly considered a make-whole matter.  


Restoration of the book of business goes to the condi-
tions under which the employees are to be reinstated, not 
to the amount of compensation due them for losses suf-
fered prior to their reinstatement during the backpay pe-
riod.  As such, it is outside the scope of the Notice and 
Invitation to File Briefs, which by its terms solely ad-
dresses the scope of the Board’s make-whole remedy.  Ac-
cordingly, this issue is not before the Board today, and we 
therefore express no view on whether a valid offer of re-
instatement must include restoration of each laid-off em-
ployee’s book of business.  Rather, we leave that issue to 
be resolved at compliance under existing precedent.  See 
D.L. Baker, Inc., 351 NLRB 515, 531–532 (2007) (finding 
reinstatement offer invalid because it was for nonequiva-
lent employment); NLRB Casehandling Manual Part 3 
(Compliance) § 10530.1 (A reinstatement order is meant 


reinstatement, but they were no longer reimbursed for those costs of 
ownership.


18 The Charging Party also stated its intention to raise at compliance 
other direct or foreseeable economic harms suffered by the employees.  
We cannot pass on the merits of any other harms that the Charging Party 
and General Counsel have failed to raise in their briefs.  The parties were 
given ample opportunity to argue that the Board should award compen-
sation for specific pecuniary harms. 


19 See Voorhees Care & Rehabilitation Center, 371 NLRB No. 22.  
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to restore the employee “to circumstances that existed 
prior to the respondent’s unlawful action or that would be 
in effect had there been no unlawful action.”).  In this re-
gard, we note that the backpay period does not end until a 
valid offer of reinstatement is made or the backpay period 
has been tolled for other valid reasons.  NLRB Casehan-
dling Manual Part 3 (Compliance) §10536.2.  To the ex-
tent that the Charging Party contends that the unlawfully 
laid-off employees are entitled to financial compensation 
if their book of business is not restored upon their rein-
statement, even if a valid offer of reinstatement does not 
require the Respondent to do so, we disagree.  Such an 
award would be inconsistent with the basic principles on 
which reinstatement and backpay are based, as discussed 
above.


Conclusion


Individuals who lose their employment due to an unfair 
labor practice may well suffer economic losses beyond 
lost pay.  For some employees, these losses may be dev-
astating.  It is indefensible that employees should pay such 
a price for exercising rights that have been guaranteed to 
American workers since 1935—rights the protection of 
which Congress has declared essential to the proper func-
tioning of our national economy.  We agree wholeheart-
edly with our colleagues that the Board is duty-bound to 
remedy those losses to the fullest extent permitted by law.  
The Constitution, the Act, and Supreme Court precedent 
place limits on the Board’s remedial authority, however, 
and the Board is duty-bound to respect those limits as well.  
We agree with our colleagues that some clarification of 
the Board’s make-whole remedy is within our authority.  
In our view, however, the majority’s decision to include 
compensation for all losses foreseeably resulting from an 
unfair labor practice is unwise and likely beyond the 
Board’s statutory authority for the reasons we have set 
forth.  Accordingly, while we concur in part with respect 
to the specific remedial issues this case presents, we can-
not join our colleagues in adopting a “direct or foreseea-
ble” standard.  To that extent, we respectfully dissent.


   Dated, Washington, D.C.  December 13, 2022


______________________________________
Marvin E. Kaplan, Member


______________________________________
John F. Ring, Member


            NATIONAL LABOR RELATIONS BOARD


APPENDIX


NOTICE TO EMPLOYEES


POSTED BY ORDER OF THE 


NATIONAL LABOR RELATIONS BOARD


An Agency of the United States Government


The National Labor Relations Board has found that we vio-
lated Federal labor law and has ordered us to post and obey 
this notice.


FEDERAL LAW GIVES YOU THE RIGHT TO


Form, join, or assist a union
Choose representatives to bargain with us on your 


behalf
Act together with other employees for your bene-


fit and protection
Choose not to engage in any of these protected ac-


tivities.


WE WILL NOT refuse to bargain collectively with the In-
ternational Brotherhood of Electrical Workers, Local 
1269, by failing and refusing to furnish it with requested 
information that is relevant and necessary to the Union’s 
performance of its functions as the collective-bargaining 
representative of our employees in the following appropri-
ate bargaining unit:


All sales and clerical employees in the Northern Califor-
nia Region in the following classifications:  Account Ex-
ecutive New Media (New Business Advisor-Premise); 
Advertising Sales Representative (Business Advisor-
Premise); Key Account Executive (Sr. Business Advi-
sor-Premise); Customer Associate; Representative Di-
rectory; Sales Representative, Field Sales Collector, Of-
fice Assistant, Supervisor’s Assistant, Telephone Sales 
Representative, and Universal Support Associate, ex-
cluding all other employees and supervisors as defined 
in the Act.


WE WILL NOT unilaterally lay of unit employees without 
notifying and giving the Union an opportunity to bargain.


WE WILL NOT in any like or related manner interfere 
with, restrain, or coerce you in the exercise of the rights 
listed above.


WE WILL furnish to the Union in a timely manner the 
information requested by the Union on April 12, Septem-
ber 11 and 16, and on October 3, 17, and 31, 2019.


WE WILL before laying off bargaining-unit employees, 
or before implementing any changes in wages, hours, or 
other terms and conditions of employment of unit employ-
ees, notify and, on request, bargain with the Union as the 
exclusive collective-bargaining representative of our em-
ployees in the bargaining unit described above.
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WE WILL rescind the layoffs of New Business Advisors
that we unilaterally implemented on September 20, 2019.


WE WILL, within 14 days from the date of the Board’s 
Order, offer the affected employees full reinstatement to 
their former jobs or, if these job no longer exist, to sub-
stantially-equivalent positions, without prejudice to their
seniority or any other rights or privileges previously en-
joyed.


WE WILL make the affected employees whole for any 
loss of earnings and other benefits resulting from their un-
lawful layoff, less any net interim earnings, plus interest, 
and WE WILL also make such employees whole for any 
other direct or foreseeable pecuniary harms suffered as a 
result of the unlawful layoffs, including reasonable 
search-for-work and interim employment expenses, plus 
interest.


WE WILL compensate the affected employees for the ad-
verse tax consequences, if any, of receiving lump-sum 
backpay awards, and WE WILL file with the Regional Di-
rector for Region 20, within 21 days of the date the amount 
of backpay is fixed, either by agreement or Board order, a 
report allocating the backpay awards to the appropriate 
calendar years for each employee.


WE WILL file the Regional Director for Region 20, 
within 21 days of the date the amount of backpay is fixed 
by agreement or Board order or such additional time as the 
Regional Director may allow for good cause shown, a 
copy of each backpay recipient’s corresponding W-2 form 
reflecting the backpay award.


WE WILL, within 14 days from the date of the Board’s 
Order, remove from our files any reference to the unlawful 


layoffs, and WE WILL, within 3 days thereafter, notify the 
affected employees in writing that this has been done and 
that the layoffs will not be used against them in any way.


THRYV, INC.


The Board’s decision can be found at 
https://www.nlrb.gov/case/20-CA-250250 or by using the 
QR code below.  Alternatively, you can obtain a copy of 


1 Transcript citations are denoted by “Tr.” with the appropriate page 
number.  Citations to the General Counsel, Respondent, and Joint exhib-
its are denoted by “GC,” “R.,” and “Jt. Exh.” respectively.  Transcript 
and exhibit citations are intended as an aid only.  Factual findings are 
based upon the entire record and may include parts of the record that are 
not specifically cited.


2 The Buggles, Video Killed the Radio Star, on Age of Plastic (Island 
Records 1980).


3 See Makan Delrahim, Assistant Attorney General, Video Killed the 
Radio Star: Promoting a Culture of Innovation, Address at the 47th An-
nual Conference on International Antitrust Law, Policy, and Antitrust 
Economics Workshops (October 8, 2020), 2020 WL 5969792. 


the decision from the Executive Secretary, National Labor 
Relations Board, 1015 Half Street, S.E., Room 5011, 
Washington, DC 20570, or by calling (202) 273-1940.  


Min-Kuk Song, Esq., for the General Counsel.
Arthur G. Telegen, Esq. and Jason Silver, Esq. (Seyfarth Shaw 


LLP), for the Respondent.


DECISION


STATEMENT OF THE CASE


JOHN T. GIANNOPOULOS, Administrative Law Judge.1  “Video 
killed the radio star.  Video killed the radio star.  In my mind and 
in my car.  We can’t rewind we’ve gone too far.”2  With these 
lyrics in August 1981 MTV launched its new music-video tele-
vision channel with a song by The Buggles about the transform-
ative power of innovation.3  This case, involving the layoff of 
employees who sell Yellow Page advertising, speaks to the en-
during consequences of innovation in an industry that has strug-
gled to pivot from a dependable, yet aging, business model in the 
face of new technology.  While Google hasn’t necessarily killed 
the Yellow Pages, the industry is certainly wounded; declining 
demand has resulted in fewer sales, which has resulted in the 
need for fewer employees.  Both the industry and the unions rep-
resenting their employees have struggled to keep up with the 
economic consequences of innovation.


This case was tried before me over a 6-day period in Septem-
ber and October 2020.  Because of the ongoing Covid-19 pan-
demic, pursuant to a stipulation by the parties, the trial occurred 
via videoconference.4  Based upon charges filed by the Interna-
tional Brotherhood of Electrical Workers, Local 1269 (Union or 
IBEW Local 1269) an Order consolidating cases, consolidated 
complaint and notice of hearing (complaint) issued on February 
14, 2020, alleging that Thryv, Inc. (Respondent or Thryv) vio-
lated Section 8(a)(1) and (5) of the Act by terminating six em-
ployees for economic reasons without bargaining with the Union 


4 The use of video conference technology has been a necessary tem-
porary adjustment to conducting hearings during the COVID-19 pan-
demic.  I note, however, that it resulted in transmission issues resulting 
in many instances of audio interference, or difficulty hearing witnesses 
and attorneys, throughout the hearing.  (Tr. 25, 36, 37, 39, 45, 56, 69, 83, 
84, 103, 120, 137, 139, 151, 168, 169, 172, 173, 176, 181, 190, 196, 214, 
221, 248, 265, 273, 274, 276, 278, 280, 282, 283, 285, 287, 290, 292, 
294, 299, 303, 353, 369, 374, 382, 393, 394, 395, 410, 413, 415, 416, 
418, 423, 436, 438, 439, 450, 463, 467, 471, 472, 473, 474, 476, 477, 
478, 479, 480, 481, 482, 483, 494, 495, 496, 500, 519, 531, 536, 537, 
538, 539, 547, 566, 568, 579, 586, 588, 589, 609, 616, 617, 627, 636, 
645, 656, 692, 701, 704, 706, 707, 710, 718, 745, 780, 820, 855, 908, 
916, 930).
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to agreement or impasse.  The complaint further alleges that 
Thryv also violated Section 8(a)(1) and (5) of the Act by refusing 
to provide the Union with information that was necessary and 
relevant to the Union’s performance of its duties as the collec-
tive-bargaining representative of Respondent’s employees.


Based upon the entire record, including my observation of wit-
ness demeanor, and after considering the briefs filed by all the 
parties, I make the following findings of fact and conclusions of 
law.5


I.  JURISDICTION AND LABOR ORGANIZATION


Respondent is a Texas corporation engaged in the retail sale 
of print and electronic advertising along with related consulting 
and software services.  Thryv’s corporate offices are located in 
Dallas, Texas, and it has employees who work remotely from 
virtual sales offices located in California and Nevada.  During 
the 12-month period ending December 31, 2019, Respondent de-
rived gross revenue in excess of $500,000, and its California vir-
tual sales offices purchased and received goods and services val-
ued in excess of $50,000 directly from points outside the State 
of California.  Based upon the foregoing, Respondent admits, 
and I find, that it is an employer engaged in commerce within the 
meaning of Section 2(2), (6), and 7 of the Act.  Respondent also 
admits, and I find, that the IBEW Local 1269 is a labor organi-
zation within the meaning of Section 2(5) of the Act.  Accord-
ingly, I find that this dispute affects commerce and the National 
Labor Relations Board has jurisdiction pursuant to Section 10(a) 
of the Act.  (GC 1(e); GC 1(d); Jt. Exh. 102.) 


II. FACTS


Respondent is the operating subsidiary of Thryv Holdings, 
Inc., which is the successor to YP Holdings and Dex Media 
Holdings, Inc., two former competitors in the Yellow Pages ad-
vertising industry.6  Because Respondent traces its lineage back 
to the original AT&T/Bell System monopoly—and the halcyon 
days of guaranteed revenues and assured profits, a short history 
of the Yellow Pages publishing industry provides both back-
ground and context to the layoffs that occurred in this matter.7


A. The Yellow Pages


The first Yellow Pages directory in the Unites States was pro-
duced in 1886 in Chicago, Illinois, featuring business names and 
phone numbers categorized by products and services.  Verizon 
Directories Corp. v. Yellow Book USA, Inc., 338 F.Supp. 2d 422, 
425 (E.D.N.Y. 2004).  Eventually, telephone directory publish-
ing primarily became the domain of the AT&T (and related Bell 
system) monopoly, with directory publication being carried out 
as part of the telephone company’s regulated operations; the 
costs and revenues associated with the directories were included 
when calculating regulated service rates paid by consumers.  Id.  


5 Testimony contrary to my findings has been specifically considered 
and discredited.  


6 See Thryv Holdings, Inc., Form 10-Q filed with the Securities and 
Exchange Commission (SEC) as further cited in footnote 12.


7 For purposes of background information, I take administrative no-
tice of the various forms 10-K and 10-Q filed with the SEC as noted 
herein.  Pacific Greyhound Lines, 4 NLRB 520, 522 fn. 2 (1937) (Board 
takes judicial notice of facts stated in company’s annual report filed with 


Because of its virtual monopoly in controlling, publishing, 
and distributing directories, the Yellow Pages earned AT&T “su-
pra-competitive profits.”  See United States v. American Tele-
phone & Telegraph Co., 552 F.Supp. 131, 193–194 (D.D.C. 
1982), affd. sub nom. Maryland v. United States, 460 U.S. 1001 
(1983).  For example, in 1993 AT&T was the world’s largest 
publisher, distributing nearly 300 million copies of its Yellow 
Pages directories, and generating over $3 billion in annual reve-
nues.  See William Warren Lazarus, The Yellow Pages: A Me-
dium, An Industry, Ph.D. dissertation at the Massachusetts Insti-
tute of Technology, June 1984, p. 16.  Indeed, it has been said 
that at one time “[t]he Yellow Pages were the most widely read 
book(s) in the country, surpassing even the Bible.” Evan D. 
White & Michael F. Sheehan, Monopoly, the Holding Company, 
and Asset Stripping: The Case of Yellow Pages, Journal of Eco-
nomic Issues, Vol. 26, No. 1, pp. 159–182 (1992) (internal quo-
tation omitted). 


After years of litigation, the AT&T/Bell System monopoly 
came to an end in 1982.  The Department of Justice had alleged 
that AT&T was monopolizing a broad array of telecommunica-
tion services and systems, and in 1982 the United States District 
Court for the District of Columbia entered a divestiture order, 
based upon a consent decree which the court modified, requiring 
AT&T to divest its 22 operating companies (the Bell Operating 
Companies) that supplied local telephone service.  American Tel-
ephone & Telegraph Co., 552 F.Supp. at 141, 226–227.  In the 
court’s divestiture order, the Yellow Pages were assigned to the 
various Bell Operating Companies, including all the facilities, 
personnel, systems, and associated rights involved with the pro-
duction, printing, and distribution of the directories.  Id. at 231.  
The assets and employees of the newly divested Bell Operating 
Companies were amalgamated into seven separate regional hold-
ing companies:  US West, Ameritech, BellSouth, NYNES, Pa-
cific Telesis, Bell Atlantic, and Southwestern Bell.  White & 
Sheehan, at pp. 160–161, fn. 12.  After a series of mergers, the 
seven regional holding companies became:  Bell South, 
QwestDex, SBC, and Verizon.  Verizon Directories Corp. v. Yel-
low Book USA, Inc., 338 F.Supp. 2d 422, 425 (E.D.N.Y. 2004).  
These entities “generally did not continue to operate their direc-
tory publishing business as part of their regulated telephone op-
erations, but instead created separate publishing subsidiaries” 
that were not under the purview of the various State public ser-
vices or telephone regulatory commissions. Id.  


In June 2000, U.S. West was purchased by Qwest, and its tel-
ephone directory business was renamed as QwestDex.  In re 
Qwest Communications International, Inc. Securities Litigation, 
243 F.Supp. 2d 1179, 1181 (D. Colo. 2003).  In 2002 and 2003, 
Dex Media acquired the directory business from QwestDex,8 and 
in 2005 a subsidiary of R.H. Donnely Corp. purchased Dex Me-
dia; the name of the new subsidiary became Dex Media, Inc.9  


the Security and Exchange Commission); Fed. R. Evid. 201(b).  All of 
the various internet links cited were last accessed on April 19, 2021.


8 See Dex Media Inc. form 10-Q filed with the SEC on March 31, 
2008.


https://www.sec.gov/Archives/ed-
gar/data/0001351506/000095014408002491/g12498ke10vk.htm


9 Id. See also U.S. Bank National Association v. Verizon Communi-
cations Inc., No. 3:10-CV-1842-G, 2013 WL 230329, at *13 (N.D. Tex. 
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Also in 2005, SBC Communications Inc. acquired the outstand-
ing shares AT&T Corp., via a merger, and changed the name of 
the company from SBC Communications to AT&T Inc.10  In 
2010, R.H. Donnely Corp. emerged from Chapter 11 bankruptcy 
as Dex One Corp.11  Two years later Dex One Corp. merged with 
a company named SuperMedia, which at one time had been the 
Yellow Pages publishing arm of Verizon, and through bank-
ruptcy reorganization the merged entities revived the name of 
Dex Media, Inc., using it as the name of the new company.  See, 
In re Dex Media, Inc., 595 B.R. 19, 25–26 (D. Del. 2018); In re
SuperMedia, Inc., No. 13-10546(KG), 2014 WL 7403448, at *6 
(Bankr. D. Del. 2014) (Tr. 275, 799).  Also in 2012, AT&T Inc. 
sold a 53 percent stake in its Yellow Pages operations to Cer-
berus Capital Management, LP. and a new entity was formed 
named YP Holdings LLC (YP), which served as a holding com-
pany for the newly spun-off Yellow Pages operations.  Yellow-
pages Photos, Inc. v. YP, LLC, 418 F.Supp. 3d 1030, 1036 (M.D. 
Fla. 2019), reconsideration denied, No. 8:17-CV-764-T-36JSS, 
2020 WL 1674329 (M.D. Fla. 2020).  In 2016, Dex Media, Inc. 
filed for Chapter 11 protection and emerged from bankruptcy 3 
months later renamed as Dex Media Holdings, Inc. (Dex Hold-
ings).  On June 30, 2017, Dex Holdings acquired YP and oper-
ated as DexYP, until July 15, 2019, when it changed its name to 
Thryv Holdings, Inc.12  (Tr. 552.)  


While Respondent can trace its lineage back to the original 
AT&T/Bell System divestiture, the dynamics of the Yellow 
Pages industry changed dramatically over the intervening years, 
as the internet superseded paper directories as the preferred 
method to search for people and businesses.  Before the internet, 
and the various mergers and bankruptcies outlined above, the 
Yellow Pages advertising industry was a “unique and generally 
noncompetitive form of advertising,” with the Bell Operating 
Companies holding near monopoly power in their respective ju-
risdictions.  Sheehan, pp. 163–165.  It was a captive market, de-
scribed as an “institutionalized prisoner’s dilemma,” where the 
owner of one business was encouraged to match or exceed the 
ad placed by a rival, and the next year the rival was encouraged 
to place an even bigger ad.  Id. at p. 166.  Customers were “told 
that a decision to cut back on Yellow Pages advertising may be 
followed by a disastrous loss of sales.”  Id. 


During this time frame, the Yellow Pages industry was 
“driven by a disciplined army of sales reps, 12,000 strong, 
marching relentlessly toward the goal of selling an ad to every 
business in America.”  Id. at 165 (internal quotations omitted).  
This army of sales representatives had a “well deserved reputa-
tion for toughness,” were trained to be aggressive, and were well 
compensated accordingly.  Id. (internal quotations omitted).  


Jan. 22, 2013), aff'd, 761 F.3d 409 (5th Cir. 2014), as revised (Sept. 2, 
2014).


10 See AT&T Inc. form 10-K filed with the SEC on March 1, 2006.
https://www.sec.gov/Archives/edgar/data/0000732717


/000073271706000008/form10k2005.htm
11 See Dex One Corporation form 10-K filed with the SEC on March 


4, 2011. https://www.sec.gov/Archives/edgar/data/30419/000095012
311021991/g26201e10vk.htm


12 See also Thryv Holdings, Inc., form 10-Q filed with the SEC on 
November 12, 2020. https://www.sec.gov/Archives/ed-
gar/data/0001556739/000162828020016327/dxm-20200930.htm


And, the industry had one other characteristic that was unique 
among commissioned sales representatives; the Bell System 
Yellow Pages sales force was unionized, and these unionized 
sales representatives generated a majority of the revenues for 
their respective companies.  Lazarus, at p. 42.  Everybody was 
happy; the large army of unionized sales representatives were 
generously paid and they were generating huge profits for their 
employers.  


With the advent of the internet, and search engines averaging 
billions of searches a day, the internet “replaced the yellow pages 
and [other] directories that occupied pre-digital hegemony.”  Jus-
tin Orr, Digital Marketing in an Analog World, 29 Geo. J. Legal 
Ethics 1203, 1203 (2016).  By 2005, the internet “was causing a 
major secular change” in the Yellow Pages business, and reve-
nues were declining.  U.S. Bank National Association v. Verizon 
Communications, Inc., 892 F.Supp.2d. 805, 811 (N.D. Texas 
2013) (noting that Verizon’s revenues from its Yellow Pages di-
rectory decreased $169 million between 2005 and 2006).  With 
industry consolidation, declining revenues, and the internet dis-
rupting the established business model, the various Yellow Pages 
publishers needed fewer and fewer people for their “army” of 
sales representatives.  (Tr. 270–271.)  


The decline in revenues derived from Yellow Pages advertis-
ing, its resulting effects on the industry in general, and with Re-
spondent and the Union specifically, was acknowledged at the 
hearing by all the parties.  Federal records show that the Union 
reported having 1,025 members in 2010; by 2019 it only had 155 
members.13  As for Respondent, since Dex Holdings acquired 
YP, revenues from its Marketing Services segment, which is re-
sponsible for the Yellow Pages print and digital advertising, de-
clined $680 million between 2018 and 2020.14  Yellow Pages 
print revenue alone was responsible for over half of this decline.  
In 2020, print revenues decreased by $162.6 million (or 26%) 
compared to 2019.  In 2019 print revenues had decreased $192.9 
million (or 24.1%) compared to 2018.  (Tr. 270–271, 622–623, 
799–800, 847; R. 5.)  


That being said, although revenues were falling steadily, and 
the industry was no longer producing “supra competitive prof-
its,” Respondent is profitable and generates significant revenues.  
For the year ending December 31, 2020, Respondent had reve-
nues of just over $1.1 billion, with the Marketing Services seg-
ment generating $979.6 million, or 88 percent, of the company’s 
revenues.  And, Respondent reported a net income of $149.2 mil-
lion for calendar year 2020. 


B. Respondent’s Sales Force


The Union represents a unit of Respondent’s Northern 


13 I take administrative notice of the Union’s LM-2 on file with the 
Department of Labor for 2010. See J.A. Croson Co., 359 NLRB 19, 21 
fn. 10 (2012) (Board takes administrative notice of Union’s LM-2 re-
port). https://olmsapps.dol.gov/query/orgReport.do?rptId=437247&rpt-
Form=LM2Form


14 For Respondent’s 2018, 2019, and 2020 revenues and income see 
Thryv Holdings, Inc., form 10-K filed with the SEC on March 25, 2021. 
https://www.sec.gov/ix?doc=/Archives/edgr/data/1556739/0001
62828021005660/dxm20201231.htm#i3b39d788a07344f4832787e249
b82c1e_16
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California and Nevada sales representatives; it has represented 
them since the 1960s.15  The bargaining unit is comprised of 
three active job titles:  Senior Business Advisors (SBAs); Busi-
ness Advisors (BAs), and New Business Advisors (NBAs).16  
The NBAs were also sometimes referred to as Digital Sales Ex-
ecutives (DSEs).17  (Tr. 57–58, 264, 552; Jt. Exh. 1, 2, 4.)  


These bargaining unit positions were referred to as “outside 
sales” or “Premise” sales representatives because the employees 
in question visit customers at their place of business or “prem-
ises” to sell them advertising.  The term “premise” is an industry 
term that has been used for decades to describe sales representa-
tives who visit customers at their place of business, and differ-
entiates these high-value salespeople from the “inside” 
salesforce which deals primarily with relatively low value ac-
counts over the telephone.  Lazarus, at p. 42.  (Tr. 313–314, 746, 
900, 924–925.)


Generally, Respondent’s SBAs handle accounts with revenues 
between $2000 to $10,000 per month.  BAs work accounts with 
revenues between $250 to $2000 per month, and the NBAs focus 
on selling new business (both print and digital) to customers who 
do not otherwise have accounts with the company.  Because Re-
spondent’s sales representatives keep the accounts they initially 
sell, along with accounts sold the previous year, NBAs go into a 
new sales year with an existing account book, and sometimes the 
revenue designations between classifications are not always 
firm.  (Tr. 59, 727, 899)


Respondent’s “inside” sales force work accounts with reve-
nues below $250 per month, using the telephone or mail, and is 
not unionized.  The company also has other sales representatives 
in Northern California/Nevada that are not unionized.  One 
group, “Thryv only” representatives, sells new product offerings 
unrelated to traditional Yellow Pages advertising and another 
group appears to be former Dex Holdings employees who had 
other established accounts in the region.18  (Tr. 581–582, 604, 
702, 901; R. 3.) 


Along with traditional print Yellow Pages, Respondent also 
sells internet/digital Yellow Pages advertising, search engine 
marketing/optimization products, and a “software as a service” 
or “SAAS” customer relations management product, aptly 
named “Thryv.” 19  Respondent views its SAAS offering as their 
“product of the future,” to address the innovation in the industry 
and to try and reverse the trend of declining revenues.  It consists 
of a suite of applications designed for small and medium sized 
enterprises allowing them to run a business from their cell phone.  
The Thryv SAAS app is a Dex Holdings legacy product, and alt-
hough Respondent is looking to drive future grown with this 
product, traditional print and digital Yellow Pages sales still 


15 The Union also represents a unit of Respondent’s employees who 
work in various Rocky Mountain states; they are not involved in these 
proceedings.  (Tr. 264.) 


16 The Union represents all of Respondent’s Northern California Re-
gion sales and clerical employees in eleven specific job classifications.  
However, during the relevant period employees only worked in the SBA, 
BA, and NBA classifications.  (Jt. Exh. 1, 2, 4.)   


17 Dex Holdings and YP had different names for these job titles, which 
is why the New Business Advisors were also referred to as “Digital Sales 
Executives.”  Also for this reason, Business Advisors were sometimes 
referred to as “Premise Business Agents” or “Premise Advisors” and 


make up the bulk of Respondent’s revenues.  Respondent’s un-
ionized Premise sales representatives sell all of the company’s 
product offerings.  (Tr. 30, 59–60, 452, 705–706, 891–892.)  


There are approximately 80 Premise sales representatives in 
the bargaining unit, and each one sells about 128 accounts per 
year.  The sales year for a particular location begins with a “cam-
paign” which is designed around the publication dates of the Yel-
low Pages directory for that particular area.  At the beginning of 
a campaign, Respondent sends the Union its sales models for that 
particular market, which is referred to as a market “throw” or 
“market break.”  These sales models show the accounts assigned 
to each Premise sales representative for the upcoming campaign, 
and the revenues associated with each account.  After the market 
information is reviewed by the Union, the market/account as-
signments are finalized by Respondent, and the Premise sales 
representatives proceed with contacting customers and selling 
Respondent’s products.  (Tr. 228–229, 264, 599–600, 621–622, 
698–700, 892–894, 940–941; Jt. Exh. 2, pp. 88, 90.)  


The record shows that parties use the term “channel” in vari-
ous ways to refer to the structure of Respondent’s sales force.  
For example, the term is used to describe specific job classifica-
tions, such as the SBA channel, the BA channel, and the NBA 
channel.  The term is also used to refer to larger classifications 
within the sales force, the method by which the sales are con-
ducted, or the type of product sold, such as the inside sales chan-
nel, the Premise channel, the telephone channel, the mail chan-
nel, or the digital sales channel.  The term “channel” is also dis-
cussed in the various collective-bargaining agreements, contract 
proposals, and company sales regulations.  Given the broad and 
varied use of the term by the parties, the specific definition of 
“channel” depends upon the context in which the term is used 
during any particular conversation or interaction.  (Tr. 135, 147–
148, 175, 746–750, 770, 782–783, 790, 844, 896, 899–900, 921, 
924–925; Jt. Exh. 1–4.)


C. Contract Negotiations


In the summer of 2017, after Dex Holdings acquired YP, Re-
spondent recognized the Union and adopted the existing collec-
tive-bargaining agreement between the Union and YP.  The YP 
CBA had an expiration date of February 7, 2017, but through a 
series of extension agreements it was still in force at the time of 
the acquisition.  (Tr. 52, 284–287, 802–803, 808; Jt. Exh. 1.) 


In September 2017 Respondent and the Union started bargain-
ing for a successor agreement.  Elizabeth “Beth” Dickson (Dick-
son), Respondent’s Assistant Vice President of Labor Relations, 
who was a legacy Dex Holdings employee, was responsible for 
overseeing all of Respondent’s collective-bargaining involving 


Senior Business Advisors were also known as “Key Account Represent-
atives.”  (Tr. 58–60, 66, 72, 185, 216, 543, 576, 552–53, 750–751, 782, 
845, 896, 910; Jt. Exh. 2.)


18 Transcript page 702, line 22 should read “not in the bargaining unit”
instead of “in the bargaining unit.” 


19 SAAS or “service as software” generally refers to a cloud-based 
software solution where customers purchase a service from a provider 
and rent the use of an application used to connect to the software via the 
internet.  See Dardashtian v. Gitman, No. 17CV4327LLSRWL, 2021 
WL 746133, at *4, fn. 16 (S.D.N.Y. 2021). 







DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD26


19 separate bargaining units scattered across the country.  Ralph 
Vitales (Vitales), a legacy YP employee, reported to Dickson and 
served as Respondent’s Labor Relations Manager, overseeing 
grievances, arbitrations, and contract negotiations in the region.  
Vitales had the primary primarily responsibility for dealing with 
the Union regarding the bargaining-unit sales representatives.  
(Tr. 288, 695, 747, 800–803.)  


The Union’s contract negotiations were led by Stephen Guth-
rie (Guthrie), who served as the President of the Union’s Execu-
tive Board.  Guthrie had worked for YP, and/or its successor 
companies, for nearly 25 years as a Premise sales representative.  
That being said, the Union’s collective bargaining agreement 
contained a clause allowing union representatives to be on a 
“leave of absence” while working for the Union.  Therefore, 
Guthrie had not actually sold advertising since 2013, when he 
took over bargaining responsibilities for the Union.  At the rele-
vant times set forth in the complaint, Karen Gowdy (Gowdy) 
served as the Union’s Business Manager, Harry Esquivel (Es-
quivel) worked as the Union’s Vice President and Director of 
Operations, and Mike Waltz (Waltz) was the Union’s Business 
Representative.  Waltz also had a long history of working as a 
Yellow Pages sales representative.  (Tr. 42–45, 73, 81, 551.)


At the time the Union started bargaining with Respondent for 
a successor agreement, it knew that Dex Holdings had a number 
of CBAs around the country, which were all substantially similar 
in their terms, covering Yellow Pages sales representative.  
Guthrie had reviewed most of these agreements, and knew the 
provisions they contained.  Respondent believed that the terms 
of the Union’s YP CBA were too rigid, and it wanted more flex-
ibility to run the business.  Therefore, at some point during bar-
gaining, Dickson gave Guthrie a copy of a CBA covering a group 
of sales representatives in Pennsylvania and told the Union that 
the company believed the legacy Dex Holdings contracts on the 
East Coast were fair, gave the company the flexibility needed to 
run the business, and that the Union should agree to similar terms 
in negotiations for a successor agreement.  (Tr. 288–289, 292, 
808, 842–843.)  


The parties bargained over a year for a successor contract, but 
were unable to reach an agreement.  On August 6, 2018, Re-
spondent presented the Union with its Last, Best, and Final Offer 
(LBFO or Final Offer), and in September 2018 declared impasse 
and implemented the LBFO.  The Final Offer contains multiple 
references to the company’s “Sales Policies & Market Assign-
ment Guidelines” (SP-MAG), which the company imposed upon 
the bargaining unit at the same time it implemented the Final Of-
fer.  The SP-MAG was a legacy Dex Holdings document, that 
was then revised in June 2018, and Respondent applied it to all 
of its sales representatives throughout the country.  The docu-
ment contains the company’s policies and procedures for sales 
representatives, and touches upon various aspects of employee 
working conditions, including the types of accounts employees 
are expected to work, how accounts are reassigned, rules involv-
ing sales leads, and how sales commissions are paid in certain 
situations.  (Tr. 56–57, 789, 840–843; Jt. Exh. 2, 3; GC 1(g); R. 
1–2.) 


20 For the remainder of the decision, all dates are in 2019 unless oth-
erwise noted.


For Respondent’s legacy YP sales representatives, the SP-
MAG replaced a similar document that was in place at YP called 
the “bluebook.”  Also, the YP CBA contained certain provisions 
regarding market assignments, that were not included in the Fi-
nal Offer.  After implementation of the LBFO, the company ap-
plied the SP-MAG to those provisions.  While the Union was not 
happy with the terms of the Final Offer, or the SP-MAG, Re-
spondent believed that it now had the flexibility it needed to suc-
cessfully move forward in the Northern California/Nevada mar-
ket.  (Tr. 56–57, 504, 808–811, 843–844)


The Union filed an unfair labor practice charge alleging, 
among other things, that Respondent prematurely declared im-
passe, unlawfully implemented the Final Offer, and refused to 
bargain in good faith by insisting upon impasse over the terms 
of the SP-MAG.  However, the charge was dismissed, with the 
NLRB’s General Counsel finding that the parties had reached a 
valid impasse, and that there was no evidence the company had 
actually used its discretion to change commission rates under the 
SP-MAG.  Ultimately the parties reached agreement on the terms 
of a new collective-bargaining agreement, but not until Novem-
ber 14, 2019.  (Tr. 783–785; R. 1–2; Jt. Exh.. 4.)  


D. Respondent Discusses Laying Off the NBAs


In mid-July 2019, Respondent’s management team began dis-
cussing a proposal to layoff the California based New Business 
Advisors.20  On July 15, Thryv’s Regional Vice President Terry 
Henshaw (Henshaw) emailed Executive Vice President and 
Chief Financial Officer James McCusker (McCusker) asking 
him whether the company was still considering laying off the 
NBAs.  In the email Henshaw noted that there were a total of 17 
NBAs in California, and that he only considered four of them to 
be good/better employees who could be offered positions as 
Business Advisors.  This would result in a net layoff of 13 NBAs, 
including three who were on short term disability.  Henshaw 
wrote a layoff would “get us down on heads right away.”  (Jt. 
Exh. 16, p. 10.)  McCusker forwarded the email to Lisa O’Toole 
(O’Toole), Respondent’s Assistant Vice President of Human Re-
sources.  O’Toole replied saying that a layoff would be ex-
tremely beneficial to the organization, but it would be “no small 
thing” as there would be obstacles, the most significant of which 
were negotiations with the two unions involved, one represent-
ing employees in Southern California, and IBEW Local 1269, 
which represented the NBAs in Northern California.  Within the 
past year, Respondent had already terminated 13 other NBAs 
represented by the Union in the Northern California/Nevada bar-
gaining unit.  The Union had filed grievances over those 13 dis-
charges, which were still were still pending.  Henshaw asked 
O’Toole to run the issue past Dickson, noting that the top four 
NBAs the company wanted to keep were located in Southern 
California, as were most of the NBAs who would be affected by 
a layoff.  He also noted that one Northern California NBA had 
recently transferred into a BA position.  (Tr. 349, 516, 719, 767–
769, 851; Jt. Exh.. 16, 40, 102.) 


The issue was discussed with Michael Connelly (Connelly), 
Thryv’s Assistant Vice President of Finance, who supported the 
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layoffs, and on July 18, O’Toole emailed McCusker, Henshaw, 
and others a cost-savings estimate based upon laying off of 13 of 
the remaining 17 NBAs, effective September 1.  Under this sce-
nario the company believed it would save $170,000 for the last 
four months of 2019, but the layoff would cost about $150,000 
in severance pay.  While Respondent would only save $20,000 
for the year, O’Toole noted the company would benefit from an 
immediate reduction in headcount for the region, and said that 
Connelly recommended they move forward with the plan.  In a 
subsequent series of emails on July 18, Dickson, O’Toole, and 
Deb Ryan (Ryan), Respondent’s Chief Human Resources Of-
ficer, discussed whether the company could keep the “good” 
NBAs who wanted to stay.  Dickson wrote that she had been dis-
cussing this with O’Toole, and that the company needed to get 
the NBAs they wanted to keep to transition into roles as Business 
Advisors, otherwise they could not “call it a channel elimina-
tion.”  (Tr. 848–851; Jt. Exh. 16.) 


E. Respondent Announces the Layoff of the Remaining NBAs


On August 21, Dickson emailed a letter to the Union announc-
ing the NBA layoffs.  The letter, signed by Dickson, stated that 
Respondent “will administer a force adjustment” and the six 
New Business Advisors in the Northern California/Nevada bar-
gaining unit would be laid off effective September 20.  The letter 
further said that the layoff was due to “the ineffectiveness of a 
digital only sales force” and identified the six affected NBAs.  
Dickson ended the letter by saying that “[i]f the Union desires to 
exercise its right to meet and discuss the Company’s plan within 
the 30-day period, please contact Ralph Vitales to arrange such 
discussions.”  (Jt. Exh. 29.) 


1. The six Northern California/Nevada NBAs


At the time of the layoff announcement, three of six bargain-
ing-unit NBAs were, or had been, on some type of disability or 
benefit leave at one time or another during the preceding year, 
and had not been actually working/selling during that time.  And, 
the record shows that all six NBAs had a minimal or declining 
book of business. (Tr. 218–219, 731, 769; Jt. Exh. 95; R. 7.)


Vitales described their performance “pretty lackluster” or 
“terrible.”  (Tr. 731.)  Dickson testified that, broadly speaking, 
the layoff was due to the fact the NBAs were not bringing in 
enough revenues to cover the cost of retaining them as employ-
ees.  (Tr. 731, 847–848.)  The below chart shows the monthly 
revenues produced by the six NBAs scheduled for layoff. (Tr. 
729, 732–733, 758, R. 7.)  


January January As of


2018 2019 8/12/19


NBA 
1 $7,503


$2,680
$503


NBA 
2 $33


$217
$416


NBA $4,158 $634 $136


21 According to Respondent, negative monthly revenues can occur 
when, during the course of a year, an account stops paying or otherwise 
becomes delinquent.  (Tr. 759–760.)  


3


NBA 
4 $20,039


$10,782
$4,766


NBA 
5 $14,451


$2,254
-$12221


NBA 
6 $3,103


$1,587
$2,598


The base salary for an NBA ranged between $25,600 and 
$62,400 per year, depending upon location and average assigned 
revenue.  By August 2019, most of the NBAs slated for layoff 
were not bringing in sufficient revenues to cover their base sala-
ries.  (Jt. Exh. 2, p. 15–21; Tr. 733.)  


2. The Union requests bargaining and Respondent meets with 
the NBAs


On August 22, Gowdy sent an email to Dickson and Vitales 
saying “[p]lease cnsider this formal notification that the Union 
would like to schedule bargaining regarding the Company’s no-
tification of Force Adjustment.  Please reply with your availabil-
ity.”  (Jt. Exh.. 31.)  Vitales replied to Gowdy the next day saying 
that he was available to meet on September 4 and September 5 
and asking for the Union’s availability.  He then spoke with 
Guthrie who initially said the Union’s earliest availability to 
meet was September 6.  However, when Vitales offered to meet 
on September 6 the Union was not available.  Instead, the Union 
said they could not meet until September 11.  Accordingly, the 
parties agreed to meet on September 11 and 12.  (Tr, 354–355; 
Jt. Exh. 31, 32, 35, 37.)  


Although it had agreed to meet with the Union on September 
11, Respondent believed that it could no longer wait and that it 
needed to move forward with its plans.  Therefore, Respondent 
scheduled a virtual meeting with the affected NBAs on Septem-
ber 6 to notify them about the layoff.  On September 5, Vitales 
sent Gowdy and Guthrie an email informing the Union of the 
meeting, saying that individual severance packages had been cre-
ated for each employee as set forth in the involuntary separation 
language contained in the Final Offer, and reminding the Union 
that the layoffs were scheduled to be effective on September 20.  
In the email Vitales also noted that Respondent was available on 
September 11 and 12 “to bargain the effects of this force reduc-
tion.”  (Jt. Exh. 34) (Tr. 719–720).)  


A virtual meeting was scheduled with the six affected employ-
ees on September 6 via conference call.  However, only two of 
the six NBAs attended, along with Guthrie and Waltz for the Un-
ion.  Vitales, Henshaw, and Monique Love (Love), who works 
in Respondent’s human resources department, were on the call 
for the company.  Henshaw led the meeting, and read from a pre-
pared statement.  In his comments, Henshaw said that the com-
pany continued to show a decline in revenues and a loss of busi-
ness.  He further said that, while the company had made signifi-
cant headway with its SAAS product, sales had not been enough 
to outpace the loss of clients and revenues.  Accordingly, Hen-
shaw said that the purpose of the meeting was “to officially no-
tify you that we are eliminating our Northern California DSE 
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[New Business Advisor] Channel,” that these “positions will be 
eliminated effective September 20, 2019” and involve all six 
NBAs.  (Jt. Exh. 36.)  Henshaw further told the meeting partici-
pants that Respondent would provide a severance package, pur-
suant to the terms set forth in the Final Offer, and that the pack-
ages had been overnighted to employees for delivery that day.  
Finally, Henshaw said that severance benefits were predicated 
upon each employee signing a release and meeting the specific 
terms set forth in their severance agreement.  After Henshaw had 
finished speaking, Love said that Henshaw was mistaken, and 
the severance packages had not already been sent to employees, 
but would go out that day.  During the meeting Guthrie said that 
the Union wanted copies of both the severance packages and the 
release agreements sent to employees.  He also told Respondent 
during the meeting that the company should not be engaging in 
direct dealing with employees.  (Tr. 80–81, 712, 719; Jt. Exh. 34; 
36, 102; Jt. Exh. 28, p. 26; Jt. Exh. 39, p. 8.)


After the September 6 meeting ended, Guthrie emailed Vitales 
asking for the prepared script Henshaw read during the meeting, 
along with all proposed severance packages, agreements, and 
other information that was being sent to the NBAs.  Guthrie also 
asked that Respondent provide the Union with the names of all 
employees and management personnel in attendance on Septem-
ber 6.  Vitales responded the same day and attached to his email 
a copy of the severance agreement sent to employees.  However, 
in his email Vitales said the company would not provide Hen-
shaw’s script, calling the document proprietary, and further say-
ing that the Union could have taken notes during the call.  (Tr. 
359, 721; Jt. Exh. 35.)  


F. The Bargaining Sessions


After the Union requested bargaining, the parties met to dis-
cuss the NBAs five times, meeting on September 11, September 
12, October 3, 18, and 31.  They also sent multiple emails back 
and forth both during, and in between, the bargaining sessions. 


1. Bargaining on September 11


The parties met for bargaining on September 11, at a hotel in 
Pleasanton, California; the bargaining started at 10:30 a.m.  Par-
ticipating for the company was Vitales, John Hancheck 
(Hancheck), and Janice Robinson (Robinson).  Hancheck works 
in Respondent’s labor relations department, and Robinson works 
directly for Dickson.  Vitales was physically present that day, 
while Hancheck and Robinson attended by phone.  Guthrie, 
Waltz, and Esquivel attended for the Union.  During the meeting 
Guthrie was the primary spokesman for the Union; Vitales was 
the spokesman for the company.  (Tr. 80, 94–95, 819.) 


The bargaining notes for the Respondent and the Union were 
introduced into evidence and set forth what was discussed that 
day.22  The Union’s bargaining notes are titled “Effects Bargain-
ing;” Respondent’s notes are untitled.23  The meeting started 
with Guthrie saying that the Union had not received all of the 
information it had requested on September 6; specifically the 


22 Unless otherwise noted, the facts regarding what occurred during 
all of the bargaining sessions are taken from the bargaining notes that 
were introduced into evidence.  (Jt. Exh. 38, 39, 44, 59, 60, 81, 82, 92, 
93.) To the extent there are any differences between the trial testimony 
and the notes, I credit the bargaining notes as to what occurred. 


Union wanted a list of the individuals who attended the call, and 
the script Henshaw read from when addressing the call’s partic-
ipants.  Vitales said that Henshaw’s script was proprietary, 
would not be provided, and that the Union could have taken 
notes as they were present.  Vitales then sent an email to Love 
asking for a list of the attendees; later that day Vitales told Guth-
rie that only two of the six employees were actually on the call.  
The issue of Henshaw’s script, and the words he actually said 
during the meeting, came up continuously throughout the day.  
Guthrie asked for the script multiple times, and threatened to file 
an unfair labor practice charge if it was not provided.  Respond-
ent would not provide the document.  (Jt. Exh.. 38, 39, 44.)


Guthrie asked about the purpose of the September 6 meeting, 
and Vitales said the purpose of the meeting was to explain to the 
NBAs that their jobs would terminate on September 20, and that 
severance packages would be overnighted to their homes.  At 
some point Guthrie complained about the late notice given for 
the meeting, said human beings were involved, and that the six 
NBAs needed to be given more time; he asked Vitales how he 
would feel if his job was eliminated on 2 hours’ notice.  Vitales 
said that one of the reasons the company delayed notifying the 
employees was because they were waiting to bargain with the 
Union. (Jt. Exh. 38, pp. 13, 15–17; Jt. Exh. 39, pp. 1, 10.)


The parties discussed which of the six NBAs were currently 
on benefits/disability, and how long they had been on benefits.  
Guthrie asked who made the decision to layoff the NBAs and 
whether the layoff was because of the employees’ age or disabil-
ity status.  Vitales said the decision was made by the company, 
and that neither age nor disability played any role in the decision.  
At various times that day, Guthrie complained about the imple-
mented Final Offer, said the Union did not recognize the Final 
Offer as an agreement, and stated that because the Final Offer 
was not ratified by the Union, any part of the document that ref-
erenced ratification did not apply.  Guthrie asked if there were 
any temporary workers in the affected locations, and Vitales said 
there were none. (Jt. Exh. 38, pp. 11, 28; Jt. Exh. 39, pp. 7, 13–
15.)


Another reoccurring topic during the meeting was the issue of 
whether Respondent was eliminating the title/channel of New 
Business Advisor or just laying off the six specific NBAs work-
ing within the channel.  Guthrie raised the issue on multiple oc-
casions, citing the words Henshaw used on September 6.  Each 
time Guthrie raised the issue, Vitales said that Respondent was 
not eliminating the channel, but instead was doing a force reduc-
tion and laying off the six NBAs.  Notwithstanding, Vitales said 
the company was not planning to backfill/rehire for those posi-
tions; thus, nobody would be working in the NBA channel going 
forward.  Guthrie asserted that this was a de facto elimination of 
the channel, and said Respondent had an obligation to bargain 
with the Union over the elimination.  Regarding the layoff itself, 
at different times during the meeting Guthrie asked Vitales for a 
proposal.  Whenever he did so, Vitales replied by saying that 


23 Respondent reused an old template for its bargaining notes on Sep-
tember 11 and 12, so the actual notes for the meetings do not begin until 
approximately 6 lines into the first page.  (Tr. 133–134.)  
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Article 30 in the Final Offer, which discusses force adjustments, 
constituted Respondent’s proposal.  (Jt. Exh. 2, Jt. Exh. 38, Jt. 
Exh. 39, Jt. Exh. 44.)


Regarding layoffs, Article 30 includes a provision that says 
the company will give the Union “thirty (30) calendar days’ no-
tice of its intended plan.”  (Jt. Exh. 2, p. 45.)  Article 30 also 
allows bargaining-unit employees to bid for job openings within 
the bargaining unit.  Therefore, during the meeting Guthrie asked 
Vitales whether employees answered postings for any job open-
ings, and if Respondent had offered them any open jobs.  He also 
asked for the layoff “plan” the company developed under Article 
30.  Vitales said that the company’s plan was to eliminate all the 
“incumbent NBAs.”  Guthrie then asked Vitales to define the 
word “incumbent” and Vitales said that he was referring to the 
individuals in the NBA positions when the Final Offer was im-
plemented.  As to whether the company had any job openings the 
six NBAs could bid for, at one point Vitales said were no “union 
jobs” available, and later said there were no openings that he was 
aware of.  Guthrie replied to these comments by saying that Re-
spondent had 90 job openings available throughout the company; 
Vitales said that the NBAs could apply for any open job oppor-
tunities.  However, Vitales confirmed that Respondent had not 
notified the six NBAs about any available job openings.  During 
the meeting Guthrie asked Vitales for a listing of all open jobs 
within the company.  (Jt. Exh. 38, p. 29; Jt. Exh. 39, p. 12–15.)  


Guthrie inquired about Henshaw’s statement during the Sep-
tember 6 meeting that the company was having revenue prob-
lems, and asked about the passage in Dickson’s letter referring 
to an ineffective sales force; he asked Vitales whether the com-
pany was pleading poverty.  Vitales replied that the company 
was not pleading poverty, but noted that Respondent was having 
revenue challenges and was losing more in revenues than they 
were bringing in.  Vitales said that the NBAs were not hitting 
their sales objectives and there was a lack of revenue in that 
channel.  Guthrie asked how much Respondent was losing and 
requested the revenue information Vitales referenced.  However, 
Vitales would not provide the Union with company’s financial 
statements, saying they were proprietary.  Guthrie said the com-
pany’s position was an unfair labor practice; Vitales told him to 
do whatever he needed to do.  (Jt. Exh. 39, pp. 2–3; Jt. Exh. 38, 
p. 3.)  


Regarding Vitales’s statement that the NBAs were not hitting 
their sales objectives, the parties discussed these expectations, 
with Vitales asserting that the NBAs were supposed to retain 50 
percent of their revenues from the previous year.  Guthrie ob-
jected, saying that these sales goals were not listed anywhere, 
and that NBAs were never given any new business objectives; 
Guthrie said the Union needed this information.  Guthrie also 
said the Union wanted to know when the company informed the 
NBAs about their sales objectives, and asked when the NBAs 
were told they were “incumbent.”  Guthrie further complained 
that Respondent never gave employees a copy of their plan/ob-
jectives, and claimed that, in California, the company was re-
quired to have done so. (Jt. Exh. 38, pp. 31–33; Jt. Exh. 39, pp. 
12, 16.)


Guthrie asked Vitales to provide the Union with the job re-
sponsibilities for both the NBAs and the BAs, the date they were 
created, and when they were distributed to employees.  


Regarding this request, Guthrie read various proposals dating 
back to 2014 concerning the role of the NBAs, stated that the 
NBAs were covered under the old contract, and that the Union 
did not recognize the Final Offer as an agreement.  Guthrie also 
said that this issue involved “stuff” going back 3 years that would 
not be resolved by September 20; Vitales said he understood.  
Guthrie also asked about the location of one specific NBA, and 
whether the layoff was being implemented across all of Northern 
California.  Vitales did not know the specific location of the one 
NBA offhand, but said that all six NBAs were being let go in the 
region; therefore, all locations belonging to those six individuals 
were involved.  Later in the meeting, Guthrie asked about the 
locations of all six NBAs.  (Jt. Exh. 38, pp. 8, 22; Jt. Exh. 39, pp. 
5, 12.) 


At multiple times that day Guthrie asked what would happen 
to the accounts/market belonging to the six NBAs, and requested 
a proposal from the company.  Vitales said the accounts/market 
would be absorbed.  Some would go to the BAs and some would 
go to inside sales representatives as delineated in the SP-MAG.  
Guthrie believed that Respondent had to bargain about this topic 
and said the Union wanted the accounts/market to stay within the 
channel.  Vitales noted that, after the layoff, no NBAs would be 
left in the channel to perform the work, said that the company 
was, in fact, bargaining with the Union, and that the parties can 
bargain over the accounts/market.  Vitales stated that he would 
send Guthrie a proposal.  Guthrie then asked what would occur 
with the market if the positions were filled, and Vitales explained 
the language in the SP-MAG.  Jt. Exh. 39, p. 6; Jt. Exh. 38, p. 
10.)  


At one point during the meeting Guthrie complained that Re-
spondent did whatever it waned and said the company did not 
“have a proposal on the table.”  (Jt. Exh. 39, p. 8.)  Vitales said 
that the Union had Respondent’s proposal and Guthrie replied 
saying the proposal was rejected.  (Jt. Exh. 38, p. 15.)  Vitales 
then asked for the Union to present a counterproposal.  (Jt. Exh.
38, p. 15; Jt. Exh. 39, p. 8.)  Guthrie asked if Vitales wanted the 
counterproposal now, and Vitales said yes.  (Jt. Exh. 39, p. 8.)  
However, Guthrie then switched to a different topic, asking 
about the status of a series of outstanding grievances the Union 
had filed regarding 13 NBAs who had been fired during the pre-
ceding 12 months.  Guthrie said the Union had requested arbitra-
tion for the grievances filed over those discharges, was seeking 
a make whole remedy, and wanted to schedule arbitration.  Guth-
rie also said that the 13 NBAs would probably get their jobs 
back, so this was something the Union wanted to deal with; he 
also asked if the company was eliminating the positions or the 
titles.  Regarding the grievances, Guthrie noted Henshaw’s 
words about eliminating the NBA channel, and said that the Un-
ion needed to file an unfair labor practice charge, because if the 
grievances were successful the 13 NBAs would be returning to 
their prior jobs within the channel.  In reply, Vitales said that the 
September layoff was a force reduction and the company was not 
eliminating the channel.  (Jt. Exh. 38, pp. 15–19; Jt. Exh. 39, pp. 
4, 8–11.)  


Guthrie also asked about the waivers provided to the six NBAs 
and said the Union was not relinquishing any of its rights.  He 
further said that having employees sign waivers before the com-
pany bargained with the Union constituted direct dealing and 
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was an unfair labor practice.  (Jt. Exh. 38, p. 28; Jt. Exh. 39, p. 
14.)  


During the meeting Guthrie asked about the NBAs located in 
Southern California, whether they had been reclassified into BA 
positions, and inquired about the revenues in Southern Califor-
nia.  Vitales said the situation in Southern California was differ-
ent, that the bargaining units were different, and reclassification 
was not an option for the six Northern California NBAs.  Vitales 
also said that the Southern California revenues were not relevant.  
Guthrie said that the Union was making a verbal request for in-
formation, and wanted the revenues associated with Southern 
California.  Vitales asked for the request to be made in writing, 
and Guthrie protested saying the company would not give him a 
written proposal regarding the layoff, but wanted information re-
quests to be in writing.  Guthrie also asked how the company 
could determine that the NBAs in Northern California were in-
effective, but then keep Southern California employees working 
in the same classification.  Guthrie blamed Respondent for what 
was happening to employees.  (Jt. Exh. 38, p. 30; Jt. Exh. 39, p. 
15.)  


At one point during the meeting, Guthrie asked where the peo-
ple would go that came back.  Vitales said they would work that 
issue out if they did, in fact, come back.  He also said that was 
the reason the title was not going away; there was just no more 
market there.  Guthrie then asked for a list of all channels, ac-
counts assigned to New Business Advisors, assignments, cus-
tomer names, locations, addresses, records, BOTS,24 commis-
sions, items of advertising, a listing of the sales representative of 
record.  The information Guthrie asked for was referred to at trial 
as an “audit trail” on all of the accounts.  (Tr. 151–153, 166, 175.)  
During the September 11 meeting, Guthrie said that he wanted 
the audit trail information “to be able to restore them to make 
whole when they get their jobs back.” (Jt. Exh. 39, p. 11)  Re-
garding this request, during the trial the General Counsel asked 
Guthrie whether, during the September 11 meeting, the Union 
requested information as to the book of business that would be 
available because of the impending layoff of the six NBA’s.  
Guthrie answered saying that the Union “requested an audit trail” 
which he described as “detailed account level information” used 
in the industry “to determine the origins of where an account be-
gins, who it’s assigned to, and where it ultimately ends up.”  (Tr. 
150–151.)  According to Guthrie, the Union had, in the past, rou-
tinely requested and received audit trails from the Respondent 
generally, and from Vitales specifically.  When Guthrie asked 
for the audit trial, Respondent did not protest or say the request 
was either burdensome or unreasonable.  Respondent did not 
mention anything about the costs associated with the request or 
say anything about the relevance of the request.  (Tr. 153–154.)  
Indeed, the parties’ bargaining notes show that the parties moved 
on to a new topic after Guthrie requested an audit trail.  (Jt. Exh.
38, p. 21–22; Jt. Exh. 39. p. 11.)


Vitales understood the meaning of the term “audit trail,” and 
testified the term came from a predecessor company which had 
a specific “audit trail” report showing the entire history of a 


24 BOTS is short for “book on the street revenue,” which means the 
dollar amount currently billed for a customer; in other words, how much 
advertising a customer is buying. (Tr. 195–196.) 


specific customer account.  According to Vitales, Respondent 
did not use this type of report, and creating an audit trail would 
be a manual process that could take weeks.  (Tr. 700)  


During the meeting, the Union took the position that Respond-
ent was required, under the terms of the Final Offer, to meet and 
bargain with the Union at six-month intervals about absorbing 
the NBAs into the BA title, and complained that these discus-
sions never occurred.  Guthrie said the company’s failure to meet 
with the Union constituted an unfair labor practice, that the Un-
ion would file a charge that day, and somebody needed to deal
with this matter as the people due to be fired on September 20 
would be coming back.  Vitales took the position that there was 
insufficient sales revenue to warrant transitioning the six NBAs 
into BA positions.  Guthrie protested that the Final Offer did not 
say the parties would look at revenues when discussing this is-
sue, and said the layoff should be suspended/rescinded until the 
parties meet to discuss the issue as was envisioned in the Final 
Offer.  Vitales said that the parties could discuss the matters now, 
and that the layoffs would not be rescinded.  Guthrie asked how 
Respondent expected the Union to bargain, and Vitales asked 
what he needed. Guthrie replied, “client base.”  The Union then 
caucused.  (Jt. Exh. 38, pp. 18–19, 24–25; Jt. Exh. 39, pp. 4, 10, 
13.)


Towards the end of the day on September 11, Guthrie asked if 
he could “switch gears” and he brought up the subject of a North-
ern California manager named Todd, who was designating an 
hour out of each day for sales representatives to solicit for new 
business, calling it the “power hour.”  The Union insisted the 
practice was new and that employees were unhappy.  Guthrie 
said the company needed to bargain about this issue and that the 
Union was going to file a charge.  Vitales took the position that 
management had the right to require sales representatives to pro-
spect for new business, and that the company had done this in 
the past, referring to it as either “call outs” or the “power hour.”  
The parties also discussed whether Todd was requiring sales rep-
resentatives to forego reporting losses in business, and they re-
viewed the company’s requirement for reporting losses.  It ap-
pears the parties discussed this matter for some length, with the 
Union demanding that Todd stop this practice.  Ultimately, the 
Union requested that Respondent provide all of Todd’s emails, 
texts, etc., regarding employee working conditions, and asked 
for bargaining relating to any associated disciplines.  (Jt. Exh.
38, pp. 33–38; Jt. Exh. 39, pp. 17–22.)


Finally, at different times that day Guthrie asked Vitales about 
Dickson, why she was not present, if she had retired, and whether 
she was available.  Guthrie tried calling Dickson during the 
meeting, and sent her multiple emails throughout the day.  At 
times the bargaining paused, so Guthrie and Vitales could read 
Dickson’s responses to Guthrie’s emails.  The parties ended their 
meeting on September 11 at about 2:45 p.m. and agreed to meet 
the next day. 


2. September 11 emails between the parties


While the parties were bargaining on September 11, Guthrie 
and Dickson were exchanging emails; various Union and 
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company officials were copied on the correspondence.  In one 
email chain, Guthrie asked whether the company was eliminat-
ing the NBA channel and said “[w]e will wait for your response 
to continue bargaining.”  Dickson replied saying it was the NBA 
Premise positions that were being eliminated and there was no 
reason to hold up bargaining.  Guthrie responded, telling Dick-
son that the “parties” (meaning himself and Vitales) were in con-
trol of the bargaining process, and not Dickson.  In the same 
email Guthrie asked whether Henshaw’s statement on Septem-
ber 6 that the “channel” was being eliminated was true, and wrote 
that there were 13 NBAs who the Union believed would be 
awarded their jobs back, with backpay, and that those NBAs 
would need accounts/market when they were returned to work.  
Thus, Guthrie wrote, the company’s financial liability would be 
“significant and scalable.”  Dickson replied saying, “[t]he chan-
nel is being eliminated, and the title in your bargaining unit is 
New Business Advisor Premise which has 6 incumbents.  Is that 
clear enough?” Guthrie responded that it was not clear and asked 
“[a]re you referring to the ‘management rights language’ regard-
ing channel(s) in Article 41.1 of the implemented offer?”  Dick-
son wrote back saying that the company’s notice was sent to 
Gowdy, and was attached in a previous email.  Guthrie replied 
back saying “[n]on-responsive.”  (Jt. Exh. 40.) 


In another email chain on September 11, Guthrie wrote Dick-
son saying that Respondent did not have any management rights, 
that Vitales stated the company wanted to move some ac-
counts/market, and the email was the Union’s “formal notifica-
tion to bargain.”  Guthrie asked when Dickson was available to 
meet and bargain, or whether the Union should meet with Vitales 
instead.  Dickson replied saying she was willing to meet with the 
Union to close a deal for the bargaining unit anytime, that she 
had been waiting for over a year for the Union to “provide a re-
sponse to the LBFO that meets the Company’s needs,” and asked 
whether Guthrie was “prepared to do that.”  (Jt. Exh. 41.) 


The final September 11 email from Guthrie is addressed to 
both Dickson and Vitales; the subject matter of the email reads 
“UNFAIR LABOR PRACTICE NORTHERN CALIFORNIA 
IMPLEMENTED OFFER.”  In the email Guthrie states that, un-
der the direction of Dickson and Vitales, Respondent had com-
mitted unfair labor practices.  Specifically, Guthrie wrote that he 
had notified the company on multiple occasions and demanded 
bargaining with respect to Respondent’s obligation to meet with 
the Union and discuss how and when they would absorb the New 
Business Advisors into Business Advisor positions and that the 
“bargaining record is clear . . . [y]ou have failed to notify or bar-
gain with the Union under the implemented offer.”  Guthrie 
ended the email by saying the Union recommended that the com-
pany rescind the layoffs.  It does not appear that Respondent re-
plied to this email.  (Jt. Exh. 42.)


3. Bargaining on September 12


At 10:15 a.m. on September 12, the parties met again for bar-
gaining at the same location, with the same people present.  Re-
spondent’s bargaining notes were introduced into evidence and 
describe what occurred that day.25  The company’s bargaining 


25 The Union’s bargaining notes for September 12 were neither of-
fered, nor admitted, into evidence.  (Jt. Exh. 43.) 


notes are titled “Bargaining Force Adjustment of DSEs in N.CA, 
ICP, and Todd . . . (working conditions).”  (Jt. Exh. 44.)


The meeting started with Guthrie saying that he was sending 
Respondent an information request because Vitales said the pre-
vious day that the titles were being eliminated.  Vitales con-
firmed that the NBA title was being eliminated and all of the 
Northern California NBAs were being surplussed.  Guthrie then 
said that there were 65 Premise representatives in the Premise 
channel.  Vitales clarified that the job titles, as set forth in the 
contract, were still intact but that the company would not hire 
new people to backfill the eliminated positions, thereby reducing 
the overall headcount. (Jt. Exh. 44, p. 1.) 


Guthrie then asked Waltz to discuss a meeting that occurred 
earlier that day between Respondent and the NBAs.  Waltz said 
that Love held a meeting with the NBAs to review their sever-
ance packages, but that only three NBAs were present.  Accord-
ing to Waltz, during this meeting Love told the employees they 
needed to sign their individual severance agreements in order to 
receive any benefit payments.  Love also walked everyone 
through the severance documents, and in response to a question 
from one of the NBAs Love said that the company was eliminat-
ing the title of DSE/NBA.  Finally, Waltz said that Love told the 
employees that, if they signed their severance agreement, they 
would be eligible for both severance payments and unemploy-
ment, and that they should email the company human resources 
department if they had any questions. (Jt. Exh. 44, p. 1.) 


After Waltz’ description of what occurred at the meeting, 
Guthrie said that questions had been raised that were not an-
swered, and he wanted Love to speak with the Union to describe 
what exactly she explained to the employees.  Vitales said they 
would schedule something to review benefits and severance.  
Guthrie then complained that the Union had not received a 
“presentation on the plan.”  In reply Vitales said that the com-
pany was following Article 30 in the Final Offer.  Guthrie said 
that he had not received a proposal from the company for effects 
bargaining, and Vitales said that the Union had the company’s 
proposal, and it was in the Final Offer.  Guthrie replied saying 
“you want to do it the hard way? What else you got?”  Vitales 
said he did not have anything else, and it was the Union that had 
asked for bargaining.  The parties then took a break. (Jt. Exh. 44, 
p. 2.)


After the break, Guthrie stated that, in Dickson’s email, she 
said the channel was being eliminated, and he wanted to make 
sure he understood what was happening.  Vitales said that, as he 
had stated before, the company was doing a force reduction un-
der Article 30 of the Final Offer.  Guthrie then asked if the chan-
nel was being eliminated pursuant to Article 30, saying that the 
word “channel” did not appear anywhere in Article 30, and that 
the parties were in conflict as to what was being eliminated.  Vi-
tales said that he clarified the issue the previous day, and was not 
going to give Guthrie a different answer.  Guthrie replied saying 
that Vitales’ statements conflicted with Dickson’s; Vitales said 
Guthrie was going to get the same answer.  (Jt. Exh. 44, p. 2.)


The parties then discussed the Union’s information requests, 
with Vitales saying that the Respondent had asked the Union to 
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present its information requests in writing.  Guthrie protested, 
saying he would not do so because the company had refused his 
request for written proposals.  Vitales said the company wanted 
them in writing to make sure the Union received all the infor-
mation that it had requested.  (Jt. Exh. 44 p. 2.)  


Guthrie asked who sets Respondent’s sales objectives, com-
plained that the sales representatives had never received any new 
objectives, and said he was going to bring the sales representa-
tives to the bargaining table.  Guthrie further said that they 
needed to set another day before September 20 to discuss the 
layoffs, as the company did not have the information the Union 
had requested.  Guthrie then asked Vitales to look at the recog-
nition clause in Article 1 of the Final Offer, and they discussed 
the various titles listed.  The parties discussed the fact the title of 
DSE was not listed anywhere, with Vitales saying they discussed 
the DSE’s during bargaining with a “take on New Business Ad-
visors.”  Vitales also said that the DSEs were covered under Ar-
ticle 7.  Guthrie said that Vitales did not understand Article 7, 
saying it was reserved for new job titles and classifications.  The 
parties then took a break.  (Jt. Exh. 44, pp. 2–3.)


After the break, referencing Article 30.2 of the Final Offer, 
which discusses force adjustments, Guthrie claimed that Vitales 
had said the company did not have a written proposal.  Vitales 
replied saying that the company was using Article 30 as their 
proposal for the layoffs, and that the Union was notified by the 
company’s August 21 letter to Gowdy.  Guthrie then started 
reading Dickson’s letter to Gowdy, saying that he wanted to go 
through the letter to ensure there was no misunderstanding.  
Guthrie asked Vitales if the Union “wanted to accept the com-
pany’s article–are you saying Article 30 is the company’s pro-
posal?”  Vitales said that the Union could accept the proposal or 
counter.  Guthrie said the Union understood the company’s pro-
posal under Article 30, but that the Union wanted a proposal un-
der Article 30.1, which discusses employees bidding for open 
jobs, that was acceptable and involved all six NBAs.  Guthrie 
further said the Union was requesting a written proposal from the 
company, and that if Vitales did not have one the Union would 
seek a remedy.  Vitales replied saying that both Article 30, and 
the company’s August 21 letter, were are on paper, and that the 
Union had these documents.  (Jt. Exh. 44, p. 4.) 


Guthrie then started reading one of the severance letters, asked 
which specific claims the employees were waiving, and whether 
it included lawsuits and claims of discrimination.  Vitales said 
that the severance waiver covered any and all claims.  Guthrie 
replied saying the Union believed that the company engaged in 
direct dealing by requiring employees to sign a waiver in order 
to receive separation benefits.  Guthrie further said that the com-
pany could not ask someone to waive their rights regarding dis-
crimination.  Vitales replied that, if an employee signed the sev-
erance agreement, the company would enforce the document.  
Guthrie asked for a copy of the severance package in Word for-
mat, but Vitales said they only had a PDF version, and that Guth-
rie could convert the file.  Guthrie asked for an hour break so the 
Union could covert the document from PDF to Word. (Jt. Exh.
44, p. 4–5.) 


After the break, Guthrie asked about the status of the infor-
mation requests.  Vitales said he did not have anything back yet.  
Guthrie asked how much information the company had gathered, 


and Respondent said they only had the documents that Vitales 
had given to Guthrie earlier that morning, regarding items the 
Union requested the previous day.  After some more discussion, 
Guthrie asked about the sum total amount of severance being of-
fered the individual NBAs, and they discussed the severance 
benefits for the individual employees. (Jt. Exh. 44, pp. 5–6.)


Guthrie asked about vacation pay for the period of September 
20 through October 21, which was the deadline for the NBAs to 
sign their severance agreements.  Vitales said the NBAs would 
receive whatever they were owed based upon normal commis-
sions for sales up to the last day.  (Jt. Exh. 44, p. 6.) 


Guthrie started reading the severance agreement and waiver.  
He said the waiver did not include valuable consideration, pro-
tested that Respondent could not do this, and further said the Un-
ion was filing a grievance on behalf of the six NBAs along with 
an information request.  Vitales confirmed that employees would 
not receive severance if they did not sign a waiver, and said the 
severance payment was the requisite consideration for the NBAs 
signing the waiver.  Vitales also said that employees who did not 
sign a severance agreement were not entitled to anything other 
than their base-pay.  Guthrie complained that this was something 
new, but Vitales disagreed, saying it was included in Article 30 
of the Final Offer.  (Jt. Exh. 44, p. 6.) 


During the meeting, Guthrie said that he had sent an infor-
mation request to Vitales and Dickson for a copy of all agree-
ments, including non-compete agreements, signed by the NBAs.  
He further said that the Union did not waive any rights on behalf 
of the bargaining-unit employees.  Guthrie then asked if Vitales 
wanted to call Dickson, since she did not answer his email; Vi-
tales said no.  (Jt. Exh. 44, p. 7.)


Guthrie then asserted that the channel had been eliminated, 
and all of the employees under the job title were being reduced.  
In reply, Vitales told Guthrie to file a charge.  Guthrie then dis-
cussed the channel, asked about Article 41 of the Final Offer, 
which deals with market assignments, and inquired as to which 
job title/channel the previously terminated employees would re-
turn to.  Vitales said that they would be placed into a recognized 
title if Guthrie had concerns.  Guthrie said that he did not have 
any concerns, but that Dickson said they were eliminating the 
channel, and under Articles 30 and 41 of the Final Offer the 
channel was different than the position, as a position equates to 
locations and job titles; when a channel is eliminated it has a dif-
ferent impact.  Vitales said that they were bargaining over elim-
inating the titles.  Guthrie asked Waltz if he understood what Vi-
tales was saying, and Waltz referenced removing the sales rep-
resentatives from the channel and channel elimination.  Esquivel 
then said that the title is there, that everything is there, and the 
company was eliminating the incumbent.  Vitales said that the 
job title was still recognized in the contract, but Respondent 
would not hire new employees to backfill the title as the com-
pany would not be using that job title any longer as a sales strat-
egy.  Guthrie asked whether the company’s previous statements 
about eliminating the channel were improper.  Vitales said what 
Dickson meant was that nobody would be left working in the 
channel, therefore there is no longer a channel.  Guthrie noted 
that the channel was listed in the Final Offer, and that if Re-
spondent was proposing to eliminate the channel—the company 
was also proposing to eliminate every person in that bargaining 
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unit.  Vitales replied saying that the company was eliminating all 
the jobs in the title.  Guthrie then announced that he wanted to 
call Dickson.  He did so, but there was no answer and he left a 
voicemail.  Afterwards, Guthrie asked Vitales to “provide in 
writing what you’re doing,” because the email said the company 
was eliminating the channel.  Guthrie asked Vitales whether the 
company was eliminating the channel under Article 41 (which 
discusses market assignments and the company’s right to deter-
mine sales channels used to contact customers) or Article 30 
(which discusses force reductions), saying “[a]s proposed it does 
not say you’re eliminating the channel.”  It does not appear that 
Vitales responded to this question.  (Jt. Exh. 44 pp. 7–8.)  


Vitales then asked if the parties could discuss something re-
ferred to as “ICP” but Guthrie said he was not prepared to discuss 
the matter.  Vitales asked whether Guthrie wanted to move for-
ward with sales prospects for the Union’s members, but Guthrie 
said that he had not received a proposal from the company for 
Northern California.  Vitales replied saying the Northern Cali-
fornia proposal was the same as the one for the Rocky Mountain 
region.  Guthrie said that he was not going to “cross-bargain,” 
that Gowdy was interested in knowing the company’s offer, and 
Vitales could email or call Gowdy if he wanted to discuss the 
matter with her.  (Jt. Exh. 44, p. 8.) 


At this point Dickson returned Guthrie’s call, and Guthrie put 
her on speaker.  Dickson said that the people working in the DSE 
channel were being eliminated and that the title is listed in the 
LBFO.26  Guthrie replied that they were having problems with 
this issue at the bargaining table, but that the Union understood 
what the company was proposing; the company was eliminating 
the six incumbent employees working in this job title.  Guthrie 
then said that the channel meant something different than the title 
and asked if the company was eliminating the New Business 
channel as in Article 41 or Article 30.  Guthrie stated that he was 
trying to figure out how to integrate the six NBAs into the bar-
gaining unit and whether the company was meeting the obliga-
tions under the Final Offer.  Guthrie further said that “[i]f you’re 
eliminating the people–OK.  If you’re eliminating the channel 
and not going to have a new business ti[t]le,” he was then inter-
rupted by Dickson who said, “all indications NBA title.”  Vitales 
interjected, “I’ve said we’re following Article 30—it’s written.”  
Dickson then said that the company was eliminating the six peo-
ple in the channel, as the channel was not performing.  Dickson 
further said that the NBA sales numbers were low in 2019, and 
according to an August 2019 report the recurring revenue was 
$8,297/$5,006.  Guthrie said the company had information, but 
did not have a meeting with the Union to see how they could 
absorb the NBAs into a Business Advisor role, and that the Un-
ion did not have the benefit of this information.  Dickson said 
that she would come to Denver the next week with Vitales and 
Hancheck.  Guthrie said that the company and Union could not 
“afford to be in impasse mode,” and that they really had a prob-
lem.  After this exchange, the meeting ended at about 4:45 p.m.  
(Jt. Exh. 44, pp. 8–9.) 


It appears that the parties met in Denver at some point in 


26 The company’s typed bargaining notes state “DSW channel,” but 
this is clearly a typographical error and should read “DSE channel.”  (Jt. 
Exh. 44 p. 8.)


September, as the record contains various emails discussing a 
meeting scheduled in Denver on September 18 and September 
19 involving another bargaining unit, and Respondent discussed 
the scheduling of a grievance during those meetings.  (Jt. Exh.
50, pp. 1–2; Jt. Exh. 65, p. 4.)  However, nobody testified about 
what happened during the meetings, and it appears the record is 
otherwise silent about what was discussed in Denver.  The next 
bargaining session regarding the NBAs did not occur until Octo-
ber 3; the record is also silent as to why there were no other bar-
gaining sessions to discuss the NBAs until that date.  On Sep-
tember 20, Respondent laid off the six New Business Advisors.  
(GC 1(e) ¶7, GC 1(g) ¶7.)  


4. September 12 emails between the parties


The record contains several emails that the parties exchanged 
on September 12.  In one email, Guthrie asked Dickson and Vi-
tales “what channel are you now proposing to eliminate” and fur-
ther said that the company’s statements were conflicting with the 
proposals made directly to bargaining unit members earlier that 
morning along with the “bargaining record.”  Guthrie asked that 
the company provide information identifying the name of the 
channel, citing Article 41 of the implemented offer, and said that 
the bargaining committee needed the information immediately 
and would “resume bargaining once we get our information re-
quest.”  Dickson replied, asking Guthrie “[w]hat proposals made 
to employees this morning?”  In her reply, Dickson also stated 
that Guthrie knew exactly the positions that were being elimi-
nated—the New Business Advisor Premise positions, which 
were formerly referred to as Digital Sales Executives.  (Jt. Exh.
46.)


Later in the day on September 12, Guthrie sent another email 
to Respondent titled “RFI DISCLOSURE REQUEST FOR 
INFORMATION and Notification.”  In the email Guthrie asked 
Respondent to verify the correct address to send agreement rev-
ocation notices.  Guthrie then made an information request, ask-
ing the company to provide all agreements signed by the six 
NBAs, along with any non-compete agreements for California, 
and any other agreements made directly with bargaining-unit 
employees.  Dickson replied the next day saying that, to date 
none of the NBAs had returned their severance agreements, and 
that she had made an inquiry in order to determine whether any 
of the six NBAs had signed a non-compete agreement.  (Jt. Exh.
48.) 


5. Emails exchanged between September 12 and October 3


Between September 12 and October 3, the parties exchanged 
a series of emails involving the NBA layoffs.  The morning of 
September 16, Guthrie sent an email to Dickson and Vitales urg-
ing that they reach a tentative agreement on a new collective-
bargaining agreement.  Regarding the layoffs, Guthrie wrote it 
was the Union’s understanding that Respondent’s “notice and 
subsequent dialogue did not include the elimination of the Prem-
ise Advisor Channel.”  Guthrie then stated that the Final Offer 
clearly required the NBAs to be absorbed into the bargaining unit 
as Business Advisors.  He referenced Henshaw’s September 6 
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statement that the company was eliminating the channel, and 
claimed that Love said the same thing to employees.  Dickson 
replied to Guthrie’s email, saying she had previously told Guth-
rie that the company was not eliminating the Premise channel.  
She further wrote that, if “the semantics of our dialogue has got-
ten in the way of understanding each other, then I hope this puts 
the issue to rest.”  As for bargaining a new contract, Dickson said 
the Union had the company’s Final Offer, and that Respondent 
was trying to determine if there was a potential to get a settle-
ment.  (Jt. Exh. 50.) 


Guthrie emailed Dickson and Vitales later on September 16 to 
ask about the Union’s information requests, claiming that the Re-
spondent’s production regarding settlement agreements and of-
fers made to employees was incomplete.  In the email Guthrie 
asked for settlement offers or agreements sent directly to bar-
gaining-unit employees.  Dickson replied that day saying the 
company had not made any settlement offers to unit employees, 
other than to those previously made to the NBAs.  (Jt. Exh. 51.) 


On September 16 Guthrie also sent an email to Vitales asking:  
(1) for the New Business Advisor “objectives” for 2018 or 2019; 
(2) whether the company notified the employees or the Union 
that the growth and revenue objectives had changed; (3) for the 
date and time the company established objectives for the New 
Media and DSE designations; (4) for the date and time the com-
pany established the objectives for NBAs; (5) for the channel 
objectives and metrics and the date they were created; (6) for the 
date, if any, that the company unilaterally changed the employee 
objectives after 9/25/2019 [sic]; (7) for the NBA channel revenue 
and growth objectives and the date they were distributed; (8) for 
the specific growth objectives established under the LBFO; and 
(9) for the date the company met with the Union to discuss em-
ployee objectives along with the documentation given to em-
ployees.  Guthrie’s email also said that the Union still did not 
have the following information that it had previously requested:  
published job descriptions and duties for the NBAs and the date 
they were created; the specific objectives given to the six NBAs; 
and the locations of those individuals “under ARTICLE 30.”  On 
September 23, Vitales replied to Guthrie, answering some of his 
questions and attaching the objectives.  (Jt. Exh. 53.) 


On September 24, Guthrie made an information request ask-
ing for all disability payments made to unit employees in 2018 
and 2019.  He also asked for all expanses paid, approved, or de-
nied for each of the six NBAs.  On the same date he also sent a 
separate email asking for dates to continue bargaining and made 
an information request for all waivers or agreements signed by 
bargaining unit members.  (Jt. Exh. 55, 56.)  


On October 1, Guthrie sent an email to Respondent asking for 
all signed waivers or agreements, along with communications or 
disbursements made to unit members.  And, even though the six 
NBAs had now been laid off, in his email Guthrie asserted that 
the company was required to integrate the NBAs into the bar-
gaining unit.  On October 1, Dickson emailed Guthrie a template 
of the severance letters and waivers sent to the NBAs.  The next 
day, Vitales sent Guthrie an email and attached copies of the 
signed severance agreements/waivers that the company had re-
ceived from four of the six NBAs.  (Jt. Exh. 57, 61.) 


6. Bargaining on October 3


The parties met for bargaining on October 3 in California.  Vi-
tales, Robinson, and Hancheck were present for Respondent, 
while Gowdy, Guthrie, Waltz, and Esquivel attended for the Un-
ion.  The October 3 bargaining notes for both Respondent and 
the Union are titled “Effects Bargaining.”  (Tr. 170–171; Jt. Exh.
59, 60.)  


The parties discussed many of the same issues they had previ-
ously gone over in their September bargaining sessions.  Guthrie 
asked if the company was proposing a layoff under Article 30, 
and again said the company had an obligation under the imple-
mented LBFO to integrate the NBAs into other positions in the 
company.  Vitales told Guthrie there was not enough market to 
integrate the NBAs into other positions, let alone keep them in 
their jobs, as the NBA positions were supposed to be self-sus-
taining.  The parties discussed various other issues, including 
previous proposals made during contract bargaining.  Eventually 
Vitales said that they were present to discuss the effects of the 
NBA layoffs, and if the Union wanted to open up general con-
tract bargaining they were done for the day.  (Jt. Exh. 59, 60.)


Guthrie again asked for the locations involved in the layoff, 
and said the company had not given the Union a description of 
the work locations.  Vitales said the layoff involved every loca-
tion where the six NBAs worked, that they had previously talked 
about the matter, and the locations were:  San Francisco, Oak-
land, Petaluma, Sacramento, San Jose, San Joaquin, Redding, 
and Nevada.  Guthrie complained that Vitales’s explanation was 
not good enough, and said that in August 2018 the Union had 
requested locations for the NBAs, but the company did not pro-
vide the information and then rejected the Union’s proposal on 
locations.  Vitales said he explained the locations, noting there 
was a record of their bargaining, and said he was there to nego-
tiate the effects of what occurred in Northern California and not 
to bargain over the locations.  (Jt. Exh. 59, pp. 6–11; Jt. Exh. 60, 
pp. 3–4.)


After a 45-minute caucus, the parties resumed bargaining.  
Guthrie complained about the language in the recognition clause 
of the Final Offer, and protested the fact the company did not 
meet with the Union at 6-month intervals to discuss integrating 
the NBAs into other Premise positions.  Guthrie also asked 
whether the company had established any objectives, inquired 
about the waiver provided to the NBAs, and complained that the 
company had changed the implemented LBFO.  (Jt. Exh. 60, p. 
4–6.)


Guthrie then asked where the company had moved the ac-
counts/market that was handled by the former NBAs.  Vitales 
said the market had been  “right channeled” pursuant to the par-
ties’ side-letter agreement, that the work went to BAs in North-
ern California, and anything under the established revenue 
threshold went to inside sales representatives working in a call 
center.  Guthrie said that he wanted to talk about how they could 
move the NBAs into the Premise channel, and brought up the 
issue of two former managers (Luis Pantoja and Marlon 
McConner) who had transferred from NBAs to BAs, asking 
about their qualifications.  In reply, Vitales referenced their per-
formance.  (Jt. Exh. 59, pp. 18–21; Jt. Exh. 60, pp. 7–8.)


The parties again discussed the issue of sales objectives, and 
Vitales said that each NBA was supposed to sell $14,167 in new 
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business.  They continued discussing sales objectives for some 
time, and whether these objectives were improperly changed.  
Guthrie eventually said the six NBAs were laid off without due 
process, that the Union would file an unfair labor practice 
charge, and after the NLRB ruled on the charge the company 
would have to bargain and put everybody back to where they 
were.  And, because the company violated the implemented Final 
Offer, Guthrie said that the NBAs would be reinstated and be 
made whole.  (Jt. Exh. 59, p. 25; Jt. Exh. 60, pp. 8–10.)


After discussing what appears to be an unrelated employee 
suspension, the parties took a break.  After the break, they dis-
cussed the waivers given to the NBAs.  The Union complained 
about the confidentiality language in the document, and said that 
some employees had asserted they were not properly reimbursed 
for their expenses.  Vitales asked for the details so he could look 
into the matter.  (Jt. Exh. 59, pp. 26–27; Jt. Exh. 60, p. 10–11.)  


The parties then discussed the base pay for sales representa-
tives, and Guthrie said that one of the reasons locations were im-
portant was because of the different pay areas, that he did not 
know what offices they were in, and it could impact the NBAs.  
Vitales said that the sales representatives report to a specific lo-
cation and base pay is associated with that location.  (Jt. Exh. 59, 
pp. 28–29; Jt. Exh. 60, p. 11.)


During the meeting the Union said it was concerned about the 
accounts/market, and inquired as to what happened with the ac-
counts belonging to the Premise representatives who had quit or 
transferred out of state over the previous 5 years; the Union be-
lieved this directly impacted the NBAs being laid-off.  Thus, 
Guthrie asked for an audit trail of the market.  (Jt. Exh. 59, pp. 
30–31; Jt. Exh. 60, pp. 11–12.) 


Gowdy then brought up the fact that the Union had submitted 
a request for information on unification and had filed a griev-
ance; she asked why the company had not responded to the griev-
ance.  The Union gave Vitales the grievance numbers so he could 
check.  Vitales said that he needed to involve someone else from 
the company on that issue, and they discussed trying to set up a 
date to discuss the matter.  After some discussion about whether 
a certain person still worked for the company, Guthrie proposed 
adjourning for the day saying there were a lot of issues they 
needed to formulate.  Guthrie said that he needed to know the 
market to understand if there might be opportunities available as 
some of these people really needed their jobs.  He also said that 
the Union was going to send Dickson an information request re-
garding unification.  Gowdy claimed that she heard the com-
pany’s CEO say that Respondent was not going to carry people 
who were on benefits, and that those people would lose their 
jobs.  Vitales denied the allegation and said Respondent decided 
to get rid of the NBAs across the company, not just in Northern 
California.  The meeting ended with the Union saying that they 
believed there may be an opportunity to have the NBAs move 
elsewhere in the Premise channel, that they need to talk about 
market assignments, and had specific questions about the waiver. 
(Jt. Exh. 59, pp. 32–35; Jt. Exh. 60, pp. 13–14.) 


As in the previous bargaining sessions, during the October 3 
meeting Guthrie was emailing Dickson and tried calling her dur-
ing the meeting.  In one email, Guthrie complained to Dickson 
that the company did not provide a description of the locations 
for the layoff, demanded bargaining over the matter, and brought 


up issues concerning general contract bargaining.  Dickson re-
plied saying that they were only bargaining the effects of the 
NBA layoffs.  Regarding locations, in her reply Dickson said that 
the August 21 letter to Gowdy included the full list of the six 
NBAs who were being laid off, which were all of the NBAs in 
the Union’s Northern California bargaining unit.  After a series 
of snippy emails, Dickson wrote saying that the Union demanded 
effects bargaining for the NBA layoff, and Respondent was do-
ing just that: bargaining the effects. (Jt. Exh.  59, pp. 9, 14, 17; 
Jt. Exh. 60, p. 6; Jt. Exh. 62.)


7. Meetings and emails between October 3 and October 18


Before the next bargaining session involving the NBAs on Oc-
tober 18, the parties met at least two other times involving other 
issues.  They met on October 10, for what was titled a “market 
meeting,” where they discussed issues surrounding ac-
counts/markets in various locations in California (Jt. Exh. 71).  
They also met on October 16 for a “unification grievance meet-
ing,” where the parties discussed the grievance filed by the Un-
ion over unification.  (R. 16; Jt. Exh. 75.)  


Regarding the issue of unification, the record shows that, after 
Dex Holdings purchased YP there were a number of customers 
who had accounts with both of the companies.  Therefore, after 
the merger, some customers had two sales representatives—one 
a former Dex employee and the other a former YP employee; the 
company called these accounts “twin accounts.”  Respondent in-
tegrated these accounts, and the related customer tracking sys-
tems, so that going forward each account would only have one 
sales representative; this process was called “unification.”  The 
Union was concerned about the process because of the potential 
for some accounts to be transferred to sales representatives out-
side of the bargaining unit.  In June 2019, the Union filed a griev-
ance over the matter and made an information request for all ac-
counts and revenues that were transferred during unification.  Ul-
timately, of the 83 twin accounts, 92 percent were assigned to 
bargaining-unit sales representatives.  (Tr. 191–192, 465, 474–
475, 580–583, 941–945; Jt. Exh. 8, 9, 70, 90(a); R. 16.)


During the October 16 grievance meeting, Respondent told 
the Union they had a list of the seven twin accounts that were 
transferred to employees outside of the bargaining unit, along 
with the Zip Codes associated with those accounts.  Guthrie said 
the Union also wanted the business names connected with the 
accounts as well as the addresses, as the Union was trying to de-
termine if the company was violating the terms of the imple-
mented Final Offer.  Respondent took the position that it did not 
have to provide the additional information, that it would send 
Guthrie what they had regarding the seven accounts, and would 
deliver the following week a list of twin accounts that bargaining 
unit members retained as a result of unification.  (Jt. Exh. 75, p. 
2; R. Exh. 16, pp. 3–4.)


The parties traded a number of emails between October 3 and 
October 18.  On October 3, 4, and 7, they exchanged a series of 
emails regarding unification.  On October 16, Guthrie sent an 
email to Vitales confirming the Union’s “commitment and 
agenda for Effects Bargaining,” complaining that the Union had 
not received any written proposals from the company regarding 
the force adjustment, and asking Vitales to confirm his statement 
that the Union “consider Article 30 as your full and complete 
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proposal.”  In the email, Guthrie further stated that there were 
serious issues on the table, including unilateral changes and Re-
spondent’s failure to bargain, and asked the company to provide 
the Union with whatever information they had requested that was 
still outstanding.  On October 17, the Union sent Respondent an 
information request seeking account/market information for the 
NBA, BA, and SBA sales representatives for the past 12 months.  
(Jt. Exh. 65, 66, 68, 76, 77, 86.)  


8. Bargaining on October 18


On October 18 Respondent and the Union met at 10:30 a.m. 
in California for bargaining regarding the NBAs; the parties’ bar-
gaining notes for that day are titled “Effects Bargaining.”  In the 
meeting Guthrie announced that he had sent an email regarding 
Article 30; Vitales replied saying the company was following 
Article 30, had declared a force reduction, and they were bar-
gaining the effects of the layoffs.  Guthrie stated that any effects 
on market assignments needed to be addressed and he again 
raised the issue of waivers, asking whether the waivers had been 
changed.  He then asked whether Dex had operated as one or 
multiple companies.  Vitales said Respondent had different 
waivers, probably based on individual State law, and that Dex 
operated as one company with the same policies for all employ-
ees.  Guthrie asked why, and when, a new waiver was created, 
and complained that the Respondent had not discussed the issue 
with the Union.  Guthrie said the Union objected to the com-
pany’s unilateral waiver and contended that it was coercive to
make employees sign the document.  Guthrie also said that the 
Union wanted to have a discussion on how to integrate the NBAs 
into the bargaining unit.  Vitales said they needed clarification 
from the Union, as there were goals regarding new business and 
revenues that go hand in hand.  The parties discussed various 
issues related to the SP-MAG that day and the meeting ended at 
2 p.m.  (Jt. Exh. 81, Jt. Exh. 82.) 


9. Emails exchanged between October 18 and October 31


Between October 18 and October 31 the parties exchanged a 
series of emails, including emails regarding an information re-
quest made by the Union on October 17, with Respondent assert-
ing that the Union needed to cover part of the costs for the infor-
mation request.  On October 20 Vitales sent the Union a file ex-
plaining how Respondent addressed unification.  The file 
showed the twin accounts which were unified, resulting in bar-
gaining-unit sales representatives being assigned 83 accounts, 
while 7 accounts involving out of state customers were assigned 
to employees outside of the bargaining unit.  On October 30, Vi-
tales sent Guthrie the paystubs showing the severance payouts 
for the NBAs, along with the waivers signed by the four NBAs 
who executed their severance agreements.  In the email Vitales 
also asked for specifics regarding certain expenses which the Un-
ion claimed had not been paid to employees.  That same day the 
Union sent Respondent an email about bargaining new discipline 
and “resellers” selling digital products in Northern California 
and Nevada.  Finally, before the October 31 meeting the parties 
exchanged emails regarding various other unresolved matters, 
with Dickson emailing Guthrie saying that the October 31 meet-
ing was the Union’s opportunity to address the outstanding is-
sues. (Tr. 237–240; Jt. Exh. 86–91, Jt. Exh. 90(a).)


10. Bargaining on October 31


The final bargaining session involving the NBAs occurred at 
12:30 p.m. on October 31 in California.  Again, the parties’ bar-
gaining notes are titled “Effects” bargaining.  The meeting 
started with the Union asking about information they had re-
quested regarding benefit expenses, auto allowances, employee 
contracts, market assignments, and the unification of markets.  
Guthrie said that they needed this information to bargain.  Vitales 
replied by saying the request was voluminous, that the Union had 
Respondent’s proposals, and the Union could make a counter 
proposal.  Guthrie questioned how the request was voluminous 
in comparison to the company’s 60-page sales policy, and the 
SP-MAG, which was 150 pages.  Guthrie also said that the Union 
was not obligated to pay for blanket costs, and asked whether 
Vitales was talking about the Union paying for the work hours 
associated with gathering the information.  Vitales said that it 
takes the company a lot of hours, working across multiple de-
partments, to put together a report for the Union in response to 
its information requests.  Guthrie replied that the Union would 
take the raw data instead of a report.  (Jt. Exh. 92, p. 1; Jt. Exh.
93, pp. 1–2.) 


Gowdy discussed reimbursement expenses owed to the 
NBAs, and Vitales said he would look into the matter.  The par-
ties also discussed severance payments, and Vitales said that two 
of the NBAs had not signed their waivers and would therefore 
not receive any severance.  Guthrie replied by saying they were 
bargaining that issue, and the Union had not agreed as to who 
would, or would not, receive severance.  Guthrie insisted the 
waivers were void, and that the Union was still assessing whether 
to file formal charges. They continued discussing the waivers, 
the issue of base pay, and the claim that an employee who was 
on benefits was allegedly told to quit.  Gowdy asked for a list of 
all NBAs who were on benefits, and Vitales said he would send 
her the information.  (Jt. Exh. 92, pp. 2–3; Jt. Exh.  93, pp. 2–6.) 


Guthrie raised the issue of unification, complained the Union 
did not have the customer names, and therefore had no way to 
compare the information provided.  The Union also raised the 
fact that specific locations were not listed in the Final Offer, 
asked about an audit trail, said that plenty of sales representatives 
were leaving and there should therefore be ample market availa-
ble to move some of the NBAs into those areas.  Thus, the Union 
wanted to see the market information to look at this potential.  
Guthrie said that the company has the raw data, regarding where 
the accounts are and where they went, and if Vitales thought the 
information was voluminous the Union would bargain over it.  
Guthrie inquired as to whether the company had a cost proposal, 
and said they would bargain over the matter.  (Jt. Exh. 92, pp. 3–
4; Jt. Exh. 93, p. 6–9.) 


Waltz complained that, when sales representatives left the 
company their accounts were reassigned, and said the accounts 
could have instead been given to the NBAs.  He also complained 
that the NBAs were eliminated while the company created Thryv 
only sales representatives.  Vitales replied that the Thryv only 
representatives were already in existence before the layoffs, and 
they did not receive any of the Premise accounts/market as they 
focus only on selling the new Thryv/SAAS product instead.  (Jt. 
Exh. 92, p. 4; Jt. Exh. 93, p. 7.)  


Guthrie again asserted that Article 30 required the company to 







THRYV, INC. 37


absorb the NBAs into the bargaining unit, and said the company 
either did not understand, or ignored, its obligation to sit down 
with the Union to discuss this issue before terminating the NBAs.  
Guthrie further said that the Union was holding the company ac-
countable, that Respondent was creating a delay on getting the 
information the Union had requested, and that the Union would 
send Respondent the information requests.  Later, the parties 
again discussed the Union’s information requests, with Vitales 
saying that the company believed each of the Union’s infor-
mation requests were voluminous.  The Union asserted that it 
was entitled to the information, asked for specific examples of 
what was burdensome or voluminous, and said they had offered 
to bargain over the issue.  Notwithstanding its offer to bargain, 
the Union took the position that it was not obligated to bargain 
over something just because Dickson did not want to provide the 
information.  Vitales replied saying the company was not trying 
to hinder the Union’s ability to get data.  Guthrie said that Re-
spondent had not claimed the information was burdensome or 
irrelevant, and that the burden was on Respondent to prove any 
such claims.  He further said that the Union had the right to in-
formation that was in the company’s sales policies, and they 
were requesting the information again.  (Jt. Exh. 92, pp. 4–5; Jt. 
Exh. 93, pp. 8–10.) 


Regarding the information request involving unification, Vi-
tales said that he was asking for clarity in order to gather the cor-
rect information.  Guthrie replied that the Union clearly re-
quested the names of the customers, but did not receive this in-
formation.  Guthrie further said that the Union wanted the same 
data the company had used to make its decision, and this was 
something they were going to enforce.  (Jt. Exh. 92, p. 5; Jt. Exh.
93, p. 9–10.)  


Guthrie then asked about the NBAs and said the Union wanted 
the criteria Respondent used to determine they were ineffective, 
as the parties had never discussed their objectives.  Vitales said 
the NBAs were not making enough sales.  Guthrie referenced the 
language in the August 21 letter, said the company did not want 
to bring the NBAs back, and claimed Respondent had an obliga-
tion to bargain and prove to the Union their ineffectiveness.  Vi-
tales disagreed, and noted that the August 21 letter highlighted 
the ineffectiveness of the six NBAs.  The Union said it wanted 
the same information the company used to make its determina-
tion, and if they received this information they could look at it 
and decide; Vitales said he already gave the Union information.  
(Jt. Exh. 92, p. 5; Jt. Exh. 93, pp. 10–12.)


Regarding the six NBAs, Guthrie also said that, while some 
of them wanted their jobs back and some did not, it was the Un-
ion’s obligation to ensure the implemented Final Offer was fol-
lowed.  Therefore, the Union asserted that it needed all of the 
information on market assignments, saying that it used to receive 
this information in the past.  The Union also said that, if a request 
was burdensome or voluminous then “let’s talk about it” and dis-
cuss why Respondent believed this to be the case.  The Union 
offered to pare down its information requests, make accommo-
dations, and as an accommodation said that it would accept the 


27 In his posthearing brief, the General Counsel withdrew the infor-
mation request allegations contained in Complaint pars. 8(f), 8(g) and 
8(o).  (GC Br., at 2 fn. 2.)  


raw data, which the Union claimed the company had at its fin-
gertips.  (Jt. Exh. 92, p. 6; Jt. Exh. 93, p. 13.)  


The parties discussed an eliminated sales channel called the 
“expansion channel” and what happened to the sales representa-
tives that were working in that channel.  Guthrie said the Union 
was asking for information about the accounts because they want 
to know who was selling Respondent’s products in Northern Cal-
ifornia and Nevada; Waltz added that the expansion channel was 
a market that could have been given to the NBAs.  The parties 
then discussed certain other sales titles, and whether the Union 
had the right to seek information involving non-bargaining unit 
work.  Gowdy insisted that the Union had the right to monitor 
what was occurring.  (Jt. Exh. 92, pp. 6–7; Jt. Exh. 93, pp. 14–
17.) 


Guthrie asked if the company was eliminating the channel or 
the just the sales representatives, said the Union wanted to know 
what happened to the work the NBAs were doing, and that it 
needed the locations to see what happened to the accounts/mar-
ket.  Guthrie complained that the Union had specific locations in 
its original contract bargaining proposal, but that Appendix A of 
the Final Offer did not include any locations.  After some more 
discussions, Vitales said that he was not opening up general con-
tract bargaining.  Guthrie then asked what locations were in-
volved, and Vitales said all the locations in Northern California.  
(Jt. Exh. 92, p. 8; Jt. Exh. 93, pp. 18–19.)  


Guthrie complained that, regarding the NBAs, Vitales said 
one thing, while Dickson said another, and Henshaw stated that 
the company was eliminating the channel.  He asked for clarifi-
cation as to whether the company was eliminating the channel or 
just the employees.  Vitales said that the company eliminated the 
people in the title—all of the NBAs in Northern California.  The 
channel was not eliminated, just the employees working in the 
channel.  Vitales also said that the accounts were reassigned 
based upon the revenue thresholds in the SP-MAG, that he had 
already explained this previously and that it was frustrating to 
repeat it again.  (Jt. Exh. 92, p. 8; Jt. Exh. 93, p. 19–20.) 


After an hour break, the meeting resumed, and the Union re-
quested bargaining over the issue of a sales representative who 
had been disciplined.  After discussing the issue, Guthrie said 
that the Union was going to request information about the “out-
side sales media consultant” job title.  Gowdy then asked if, at 
any time, Northern California accounts had been moved to Ne-
vada; Vitales replied that some were right channeled into the tel-
ephone sales group.  Gowdy said the Union had received reports 
of accounts being moved, so it was going to send Respondent an 
information request.  The session concluded with the parties 
agreeing to gather and exchange information.  With that, the 
meeting ended at 2:45 p.m.  (Jt. Exh. 92, pp. 8–9 Jt. Exh. 93, pp. 
21–22.)


III. ANALYSIS


A. Information Request Allegations27


Section 8(a)(5) of the Act requires an employer to bargain col-
lectively, which includes the duty to supply a union with 
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information that will allow it to “negotiate effectively and per-
form its duties as bargaining representative.”  New York & Pres-
byterian Hospital v. NLRB, 649 F.3d 723, 729 (D.C. Cir. 2011), 
enfg. 355 NLRB 627 (2010).  This includes the obligation to fur-
nish a union with information in order for it to properly admin-
ister a collective-bargaining agreement, and process or evaluate 
grievances.  Teachers College, Columbia University, 365 NLRB 
No. 86, slip op. at 4 (2007), enfd. 902 F.3d 296, 302 (D.C. Cir. 
2018).  


Information requests concerning bargaining-unit employees 
are presumptively relevant, as they go to the core of the em-
ployer-employee relationship.  Id.  If the information “request 
involves nonunit employees or operations, the union has the bur-
den of establishing the relevance of the requested information.”  
Id.  To satisfy this burden, the Union needs to show a reasonable 
belief, supported by objective evidence, that the requested infor-
mation is relevant.  Id.  The Board applies a “liberal discovery-
type standard” to determine the relevance of an information re-
quest.  Id; See also U.S. Testing Co. v. NLRB, 160 F.3d 14, 19 
(D.C. Cir. 1998) (“Board is to apply a liberal discovery-type 
standard” to information requests).  


1. The Union requests information regarding Quarterly Relief 
(Complaint pars. 8(a) and 8(b))


a. Facts


Respondent has a program in place called “Quarterly Relief” 
which helps sales representatives, in certain situations, meet their 
sales quotas.  Sales representatives are subject to discipline, in-
cluding discharge, for poor sales performance.  (Tr. 347, 553–
554, 557.)  


Robert Bickmire (Bickmire), Respondent’s Director of Sales 
Planning testified that, through Quarterly Relief the company 
aids sales representatives who received accounts that had been 
reassigned to them from other employees.  According to Bick-
mire, the company sets a sales renewal target, in terms of the 
percent of revenues that a sales representative is expected to re-
new each year.  If a sales representative has not met his/her ex-
pected renewal target on reassigned accounts, then Quarterly Re-
lief is applied to bring the employee’s renewal rate back up to 
the target rate.  A similar explanation of Quarterly Relief is also 
contained in the SP-MAG.  An employee’s renewal revenues are 
tracked in real-time, and documented quarterly.  Also, every 
quarter Respondent’s managers receive a report showing each 
employee that has received Quarterly Relief.  (Tr. 888, 948–951; 
Jt. Exh. 3, p. 66.)


On April 11, Tracie Scarborough (Scarborough), one of Re-
spondent’s Regional Operations Managers, sent an email to the 
company’s sales directors saying that, while the Quarterly Relief 
report was generally completed about three weeks after the end 
of each quarter, because it was a manual procedure, and Re-
spondent was transitioning to the SP-MAG, the report could take 
up to 4 weeks to complete.  In the email Scarborough told the 
sales directors to share this information with their sales teams as 
they see fit.  Somehow, Waltz received Scarborough’s email.  
And, on April 12, Waltz sent an email to Scarborough, with her 
April 11 email attached, asking whether employees who had 
been disciplined or terminated would receive Quarterly Relief 
retroactively.  In the email Waltz also asked Respondent to 


provide the Union with a list of all accounts processed through 
Quarterly Relief in Northern California and Nevada, by repre-
sentative, showing each account and the dollar amount.  (Jt. Exh.
6, pp. 1–2.)  


Waltz testified that he needed the information on Quarterly 
Relief because the Union had received calls from employees who 
had been disciplined for their sales performance but believed that 
they were entitled to Quarterly Relief.  The Union membership 
wanted to know “what’s going on.”  (Tr. 558.)  Also, some rep-
resentatives had recently been terminated and Waltz believed 
they were entitled Quarterly Relief; therefore, the Union wanted 
to know what was happening with this program.  (Tr. 558, 632–
633.) 


Waltz’ email and information request triggered a series of dis-
cussions within the company.  Scarborough forwarded the email 
chain to various company representatives, questioned how the 
Union had initially received her April 11 email, and asked for 
assistance as she generally did not receive the final Quarterly Re-
lief report.  On April 12, the entire email chain, including Waltz’ 
information request, was sent to Dickson and Bickmire.  (Jt. Exh.
6.)  


Lori Prideaux (Prideaux), a Sales Policy & Project Manager, 
also received the email chain, and on April 12 she replied to 
Scarborough, Bickmire, Dickson, and Vitales, answering each of 
Waltz’ questions.  Prideaux stated that, if a sales representative 
is disciplined or discharged during a quarter, the company deter-
mines how much Quarterly Relief the representative was due, 
calculating the number based upon the specific date in question.  
Prideaux noted that the process would take few days to calculate, 
since it was done manually.  Prideaux then explained different 
items occurring within a quarter that could impact the Quarterly 
Relief calculations, such as the number of reassigned accounts 
handled, and the number of days since the last time Quarterly 
Relief was calculated.  As to whether disciplined/discharged em-
ployees would receive Quarterly Relief retroactively, Prideaux 
said that Quarterly Relief did not impact compensation, only per-
formance, and that it applied to the quarter for which the im-
pacted sales occurred.  (Jt. Exh. 7, 102.)


Finally, regarding Waltz’ information request, Prideaux wrote 
that her team was finalizing the Quarterly Relief file that day, 
and that a master file would be ready by April 15. Once the mas-
ter file was completed, Prideaux’s team would calculate the 
Quarterly Relief due each sales representative and share this in-
formation with Respondent’s regional officials who would then 
review the data with the sales representatives.  Finally, Prideaux 
wrote that there would be no problem in getting information for 
Waltz showing the amount of Quarterly Relief by sales repre-
sentative and account.  As for Waltz’ request asking for the spe-
cific dollar amount, Prideaux said that she believed Waltz may 
misunderstand the calculation, and that Respondent calculates 
Quarterly Relief on a summary level, showing the total reas-
signed accounts in the quarter, less the renewal target.  (Jt. Exh.
7, p. 2; Tr. 561–562.) 


Notwithstanding the fact that Prideaux thoroughly explained 
the Quarterly Relief process in her April 12 email, answered all 
of the questions Waltz’ had asked, and stated that it would be no 
problem gathering the information he sought, Waltz never re-
ceived a reply to his April 11 email.  Nor did the Union receive 
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any of the information that it requested.  Waltz emailed Respond-
ent again on April 23, July 12, and July 24 seeking the infor-
mation on Quarterly Relief, but again he did not receive a re-
sponse to his emails, nor did the Union get the information.  (Tr. 
557–558, 561–564.)  


b. Analysis


Since Quarterly Relief was provided to unit employees to as-
sist them in meeting their sales quotas, it was part of their work-
ing conditions and therefore the information requested by the 
Union was presumptively relevant.  Hofstra University, 324 
NLRB 557, 557 (1997) (information pertaining to the wages, 
hours, and working conditions of unit employees is considered 
presumptively relevant).  Also, the Union was entitled to the in-
formation to determine whether Quarterly Relief was properly 
distributed among the sales representatives that were entitled to 
the help.  Southwest Chevrolet Corp., 194 NLRB 975, 984 
(1972) (union entitled to information to see if sales representa-
tives were properly credited for sales made to customers referred 
by a buying service).  As the sales representatives’ exclusive bar-
gaining representative, “the Union has a real interest, and indeed, 
the statutory duty to see that its members are treated fairly, justly, 
and without discrimination.”  Id. at 985.  


Because the information was presumptively relevant, Re-
spondent was obligated to either provide the information or give 
the Union “some timely legitimate explanation for its refusal” to 
do so.  United States Postal Service, 332 NLRB 635, 636 (2000).  
Here, Respondent did nothing.  Silence is not an acceptable an-
swer, and itself constitutes a violation.  Cf.  Graymont PA, Inc., 
364 NLRB No. 37, slip op. at 6-7 (2016).  Accordingly, by re-
fusing to provide the Union with the information it requested re-
garding Quarterly Relief, the Respondent violated Section 
8(a)(1) and (5) of the Act.


2. July 2019 request for information regarding Luis Pantoja 
(Complaint par. 8(c))


a. Facts


In mid-July, at about the same time Respondent’s manage-
ment team was discussed laying off the NBAs, but trying to keep 
the “good ones” and make them BAs, Luis Pantoja (Pantoja) 
transferred to into Business Advisor position in the San Fran-
cisco market area.  Pantoja was originally a manager.  In the fall 
of 2018, he transferred into an NBA position, and then became a 
Business Advisor in mid-July.  (Tr. 564, 575–576, 778, 820; Jt. 
Exh. 22, p. 7.)


On July 17, Waltz sent an email to Scarborough, saying that 
Pantoja was a new hire in Northern California, and asking, 
“[w]hich market was he hired for?”  Scarborough forwarded the 
email to Todd Jones (Jones), one of Respondent’s sales directors, 
asking if he could provide an answer as she knew nothing about 
it.  On July 17 Jones replied to Scarborough, with copies to Hen-
shaw, Love, and others, saying that Pantoja’s “requisition was 
for San Francisco” and that Pantoja received San Francisco 


28 Respondent’s policies called for a sales representative transferring 
into a new market location/job classification to receive a listing of ac-
counts to work (bag of business) that was at least 70% the size of the 


accounts along with some accounts from the “North Bay” to pro-
vide him with a suitable and “appropriate bag size for the new 
hire, as directed.”28  In his email Jones further stated that Pan-
toja’s position “was arranged based upon a significant amount of 
available market” due to the loss of two BAs from San Francisco 
and one from the North Bay.  Finally, Jones said that he copied 
“all the involved parties for their comments/involvement” before 
Scarborough shared any information with the Union.  One of Re-
spondent’s employees named Frances Mai Nguyen (Frances 
Nguyen) was on this email chain, and replied saying that, when 
Pantoja joined the “San Francisco team” he received accounts 
from both San Francisco and Petaluma.  She further said that the 
Petaluma accounts were previously handled by another em-
ployee who had left in May 2019, and that the approval to hire 
another BA in San Francisco occurred in May 2019 to replace 
someone else.  (Jt. Exh. 20; Jt. Exh. 21.) 


On July 24, Love forwarded the email chain to Vitales and 
Dickson, asking how Waltz would have Scarborough’s email ad-
dress.  Love also questioned why Waltz would ask Scarborough 
for the information regarding Pantoja, and said she feared “total 
chaos” answering the Union’s information request, as Jones was 
commenting on the matter and others were now involved.  There-
fore, Love asked Vitales if they could refuse to accept infor-
mation requests that were not sent to someone in Respondent’s 
labor group, and whether someone could tell Waltz “that he has 
to stop doing this.” Finally, Love asked who should formally re-
spond to Waltz, noting that Dickson had previously said they 
needed to have a system in place to avoid fragmented responses 
which the Union could then “ding us on.”  (Jt. Exh. 21, p. 2.)  


Vitales replied to the email chain the next day, noting that 
Dickson had been pushing to have all information requests go 
through her or Robinson.  At a minimum, Dickson wanted Re-
spondent’s labor relations or human resources office included on 
all information requests to help monitor them and ensure an ap-
propriate response.  Dickson replied to the email chain on July 
25 saying that she would reply to Waltz, but noted that she saw 
no reason to attempt to provide any justification for Pantoja’s 
hiring as a BA.  Dickson asked the people on the email chain to 
comment on her belief that the only thing Respondent needed to 
tell Waltz was that: (1) the Company had previously asked, and 
is again asking, that the Union submit all information requests to 
herself and Robinson, and (2) that Pantoja filled a vacancy that 
was approved to be staffed in the San Francisco market area.  Vi-
tales agreed with Dickson’s assessment.  (Tr. 819; Jt. Exh. 21, p. 
1; Jt. Exh. 94, p. 1.)


While the company email chain was going back and forth, on 
July 24 Waltz sent the following email to Frances Nguyen:  
“Mai, which market was Mr. Pantoja hired for and which bag 
(Catellon or Ramos) is he being assigned?”  Waltz admitted that, 
by July he knew Respondent wanted the Union to direct all in-
formation requests to Dickson, and he did not explain why he 
sent this request to Frances Nguyen.  Waltz never received a re-
ply to this email.29  (Tr. 572, 638; Jt. Exh. 18.) 


average assignments the other representatives in that location were as-
signed.  (Tr. 183, 911.)  


29 A “bag,” which was also referred to as a “bag of business,” “book 
of business,” “marketing bag,” or “sales bag” is a listing of all the various 
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On July 25 Dickson sent Waltz a response to his July 17 in-
formation request.  In her email Dickson stated that Respondent 
had previously requested the Union submit all information re-
quests to herself and Robinson, as the company wanted to ensure 
it responded to the Union’s information requests as efficiently as 
possible.  The email then says “in response to your request, Mr. 
Pantoja filled a vacancy that was approved to be staffed in the 
San Francisco market area.  Mr. Pantoja is not a new hire.”  Jt. 
Exh. 20.) 


Regarding Dickson’s answer, at trial Waltz testified that Dick-
son only gave him a general answer, that “it didn’t not speak to 
what market [Pantoja] was assigned to” and that sales represent-
atives would be hired in either the Petaluma office or the San 
Francisco office.  That being said, Waltz admitted that San Fran-
cisco is, in fact, considered a “market.”  (Tr. 64.3.)  Apparently, 
what Waltz was looking for was a listing of specific accounts 
assigned to Pantoja.  However, Waltz never responded to Dick-
son’s email, never said that her response was insufficient, or that 
he had other questions that needed answering.  Instead, Waltz 
testified that the Union filed a grievance over Pantoja’s market 
assignment.  (Tr. 566–567, 643–647)  


b. Analysis


As Pantoja was a bargaining unit employee, the Union’s in-
formation request, asking which market Pantoja was “hired for” 
is presumptively relevant.  See Pepsi-Cola Bottling Co. of 
Fayetteville, Inc., 315 NLRB 882, 902 (1994) (violation where 
employer failed to provide the union with information including 
the job assignments of new hires).  A week after making his July 
17 request, Waltz received Dickson’s answer, that Pantoja was 
hired for the “San Francisco market area.”30  The evidence shows 
that this response was accurate.  Pantoja was hired to fill an open-
ing in the San Francisco market office.  He then received ac-
counts that were located in both San Francisco and the North Bay 
(Petaluma). 


Waltz may have wanted Respondent to provide him with more 
detail, specifically a listing of accounts that were assigned to 
Pantoja, however his July 17 email only asked which market 
Pantoja “hired for.”  And, the parties at times used the term “mar-
ket” interchangeable to mean both the specific office location 
were sales representatives were assigned and/or a listing of ac-
counts assigned to an individual representative.31  Here, Waltz 
did not clarify his intention when he asked about Pantoja’s “mar-
ket,” never stated that he was dissatisfied with Dickson’s answer, 
or that her answer was in some way insufficient.  Accordingly, I 
find that Respondent timely answered Waltz’ July 17 infor-
mation request by informing the Union that Pantoja filled a va-
cancy for the “San Francisco market area” and recommend that 
this allegation, as it relates to Waltz’ July 17 email, be dismissed.  


Regarding Waltz’ July 24 email to Frances Nguyen, although 
she was included on, and replied to, the company’s email chain 
regarding Waltz’ July 17 email, the General Counsel has not 


accounts assigned to an individual sales representative.  (Tr. 62, 64, 522–
521, 881.)


30 The complaint only alleges a violation concerning Waltz’s July 24 
email (GC 1(e)), but in his post hearing brief the General Counsel ap-
pears to include both emails in his theory of a violation.  (GC Br., at 12–
14, 25–26).  I find that the information request made in Waltz’s July 17 


alleged that Frances Nguyen was an agent or supervisor of Re-
spondent, nor is there any record evidence showing this to be the 
case.  Frances Nguyen is not listed in the complaint or in the 
detailed stipulation entered into by the parties identifying Re-
spondent’s statutory agents and/or supervisors.  Instead, Frances 
Nguyen is listed in a separate stipulation, involving another list 
of individuals, who the parties agreed were “employees of Re-
spondent.”  In his brief, the General Counsel has not pointed to 
any record evidence showing that Frances Nguyen forwarded 
Waltz’ July 24 email to any responsible company official, and 
my independent review of the record has uncovered no such ev-
idence.  Under these circumstances, where the General Counsel 
has not shown that Frances Nguyen was Respondent’s agent or 
supervisor, and there is no evidence that Waltz’ July 24 email 
was actually forwarded to any responsible company representa-
tive, I recommend this allegation be dismissed. (Tr. 572–573; Jt. 
Exh. 102; GC 1(e).)  


3. September 11 info request (Complaint pars. 8(d) 
and 8(e))


Complaint paragraph 8(d) alleges that during the September 
11 bargaining session Guthrie orally requested that Respondent 
provide the Union with the following information:  (1) the mar-
ket assignment of all Premise Representatives and NBAs/DSEs 
since the Respondent implemented the Final Offer; (2) the work 
market location of each NBA/DSE to be terminated; and (3) the 
market account assignments for Luis Pantoja and Marlon 
McConner since the implementation of the Final Offer.  Com-
plaint paragraph 8(e) alleges that Guthrie again requested the in-
formation regarding Pantoja and McConner during the October 
31 bargaining session.  (GC 1(e).)


a. Request for an audit trail


The credited evidence shows that, at one point during the Sep-
tember 11 bargaining session, Guthrie requested a list of all ac-
counts assigned to New Business Advisors, along with the reve-
nues, commissions, customer names, locations, addresses, and 
an audit on all the accounts.  Guthrie referred to this as an “audit 
trail.” (Tr. 150–151.)  At the point in the meeting where Guthrie 
requested the audit trail, the parties had been discussing would 
happen to the NBAs if they were returned to work, with Vitales 
saying they would work the matter out if it happened, but they 
would not become BAs.  (Jt. Exh. 39, p. 11; Jt. Exh. 38, pp. 21–
22.)  Regarding this exchange, it is unclear whether Guthrie was 
inquiring about the NBAs who were scheduled for layoff on Sep-
tember 20, or the 13 NBAs who had previously been terminated 
and which the Union believed would be reinstated through the 
grievance/arbitration process.  That being said, when he re-
quested an audit trail on the accounts assigned to the NBAs, 
Guthrie said that he wanted the audit “to be able to restore them 
to make whole when they get their jobs back.”  (Jt. Exh. 39, p. 
11.)  


email is “closely connected to the subject matter of the complaint and 
has been fully litigated.”  Pergament United Sales, 296 NLRB 333, 334 
(1989).


31 See Transcript pages: 183, 522, 566–67, 596, 696–699, 753–754, 
820.







THRYV, INC. 41


The evidence further shows that an “audit trail” was an indus-
try term describing material that showed the history of a partic-
ular account, including the revenues and commissions associated 
with the account, all of the sales representatives assigned the ac-
count, and the customer information including the market loca-
tion of the customer.  The evidence also shows that Vitales un-
derstood the meaning of the term.  When Guthrie asked for an 
audit trail of the NBA accounts, Respondent did not protest the 
request. Instead, the parties simply moved on to another subject.  
(Jt. Exh. 38, p. 21-22; Jt. Exh. 39. p. 11; Tr. 152–153, 700, 738–
739.)


b. Request for work market location


The General Counsel asserts that during the September 11 
meeting Guthrie requested the “location for each NBA being laid 
off.”  (GC Br., at 16)  The bargaining notes show that, during the 
September 11 meeting Guthrie asked for the location of one spe-
cific NBA and said the company had not told the Union the af-
fected locations.  Vitales said that he would have to get the loca-
tion for the one NBA, as he did not know it offhand.  He also 
said that he could get everyone’s location, and that all locations 
associated with the six NBAs were affected as the entire popula-
tion of New Business Advisors were being let go.  Later in the 
meeting, the parties’ bargaining notes show that the issue of lo-
cations came up again, with the Union asking about the locations 
of the six NBAs. The evidence also shows that Guthrie again 
asked about the “individual(s) Locations under ARTICLE 30” 
[sic] in a September 16 email to Vitales and Dickson.  (Jt. Exh.
39, p. 7; Jt. Exh. 38, pp. 11, 22; Jt. Exh. 39, pp. 7, 12; Jt. Exh.
53, p. 2.)  


According to Guthrie’s testimony, the Union also asked about 
the locations of the six NBAs during the October 3 bargaining 
session.  Guthrie testified that, during the October 3 meeting the 
parties discussed Dickson’s August 20 letter along with Article 
30 of the LBFO.  Guthrie reviewed Article 30 to see if the Union 
had all the information that was required.  Article 30, Section 
30.2, states in part that, in the event of a layoff, the company 
would provide the Union 30 days’ notice “together with a de-
scription of the work locations, job titles (levels within channels) 
and work groups so affected as determined by the Company.”  
The parties’ bargaining notes confirm that, during the October 3 
meeting, the Union asked for the locations involving the six 
NBAs, and that in reply Vitales said the layoff involved every 
location where the six NBAs worked, that they had previously 
talked about the matter, and the locations were San Francisco, 
Oakland, Petaluma, Sacramento, San Jose, San Joaquin, Red-
ding, and Nevada. Guthrie complained that Vitales’s explanation 
was not good enough. The bargaining notes also show that, later 
in the day Guthrie again said that the Union still did not have the 
locations, and the reason the locations were important was be-
cause of the pay area; the base pay was different based upon lo-
cation and Guthrie said it could have an impact. (Tr. 172; Jt. Exh.
2, p. 45; (Jt. Exh. 59, pp. 6, 8, 9; Jt. Exh. 60, pp. 3, 11.) 


Regarding the reason for the request, Guthrie testified that he 


32 The other citations set forth in the General Counsel’s brief do not 
mention either Pantoja or McConner. See GC Br., at 16 (citing Jt. Exh.
38, pp. 11, 21, 22; JT. EXH. 39, p. 11; Tr. 152).  


went through Article 30 with Respondent and was seeking the 
designated locations, and market information, to be able to iden-
tify the individuals in those locations.  Guthrie also testified that 
the designated locations of the six NBAs was relevant, because 
the sales representatives work virtually, and the locations needed 
to be articulated somewhere for the Union to track.  Moreover, 
Guthrie said that the NBA pay areas were associate with their 
designated locations, which was another reason for the request.  
Finally, explaining the information request, Guthrie said that the 
Union needed “the specifics,” including the area location along 
with how many employees were segmented into those particular 
locations because the Union “needed the ability to evaluate what 
market” the NBAs had, and “where it went.  That’s the request 
for information.”  (Tr. 186)  In response to this request, Guthrie 
testified that Respondent said “all locations” were involved, but 
never provided the Union with information showing which spe-
cific NBA was located in which location.  During cross-exami-
nation, Guthrie admitted that in about June 2018, during contract 
negotiations, Respondent gave him a list of all employees, which 
included their locations.  He also admitted that, whenever a mar-
ket break occurs during the start of a campaign, the Union re-
ceives a list of the sales representatives in the market, and from 
this list the Union can determine which account/market is asso-
ciated with which specific location in relation to the sales repre-
sentatives.  (Tr. 172–73, 185–186, 381–383.)  


c. Request for market assignments for Luis Pantoja and 
Marlon McConner


In support of the allegation that, during the September 11 
meeting Guthrie requested that Respondent provide the market 
and account assignments for Pantoja and McConner, the General 
Counsel’s brief cites the parties’ bargaining notes.  (GC Br., at 
16)  However, it is unclear exactly where the bargaining notes 
show that Guthrie asked for this information; page 7 of Union’s 
notes, cited by the General Counsel, only show that, at one point, 
Guthrie said “other employees transferred.”32  (Jt. Exh. 38, p. 7.)  
During the hearing, the General Counsel stated that Guthrie’s re-
quest for an audit trail encompassed the information request for 
Pantoja and McConner.  (Tr. 487–488.)  However, the credited 
evidence shows that, during the September 11 bargaining session 
Guthrie requested an audit trail of accounts assigned to the New 
Business Advisors.  By September 2019, Pantoja and McConner 
had already become BAs, and were no longer NBAs.  Accord-
ingly, because the evidence does not support a finding that the 
Union asked for this information during the September 11 meet-
ing, I recommend the allegation in Complaint paragraph 8(d)(iii) 
be dismissed.


Complaint paragraph 8(e) alleges that, during the October 31 
bargaining session Guthrie again asked for the market and ac-
count assignments for Pantoja and McConner.  ( GC 1(e).)  An 
email from Vitales confirms that, during the October 31 meeting, 
the Union did, in fact, ask for the market assignments belonging 
to Pantoja and McConner.  (Jt. Exh. 94.)  According to Guthrie, 
the Union never received this information.  (Tr. 183–184)  
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d. Analysis


i. Request an audit trail and the work market locations of the 
six NBAs


The evidence shows that, on September 11, Guthrie asked for 
an “audit trail” of the customer accounts assigned to the NBAs.  
The term “audit trail” was an industry term of art, and both Re-
spondent and the Union understood it to mean information that 
would show the entire history of a particular account, including 
the revenues and commissions associated with the account, all of 
the sales representatives who had been assigned to the account, 
along with the customer information and the market location of 
the account.  The evidence also shows that, on September 11, 
September 16, and again on October 3, Guthrie asked for the 
specific locations of the six NBAs scheduled for layoff.33  


The work assignments for unit employees are presumptively 
relevant, and must be furnished upon request.  See Superior Pro-
tection Inc., 341 NLRB 267, 269 (2004) (work assignments of 
unit employees is presumptively relevant and must be furnished 
on request); Pepsi-Cola Bottling Co. of Fayetteville, 315 NLRB 
at 902.  The same is true with respect to unit employee job loca-
tions.  Top Job Building Maintenance Co., Inc., 304 NLRB 902, 
906, 909 (1991) (Union’s information request seeking, among 
other things, employee job location and address was presump-
tively relevant and should have been timely provided).  As the 
NBAs were bargaining-unit employees, the Union’s request, 
seeking an audit trail for their accounts, which would show their 
market/account assignments, was presumptively relevant and 
should have been produced.  The same is true with respect to the 
Union’s request for the work location of the six NBAs slated for 
layoff.


Respondent asserts that these information requests were made 
in bad faith.  (R. Br., at 39)  I disagree.  The presumption is that 
a union’s information request is made in good faith until the con-
trary is shown.  Tegna, Inc., 367 NLRB No. 71, slip. op. at 20 
(2019).  And, if at least one reason for the demand can be justi-
fied, the requirement for good faith is met.  Id.  


Here, at the time of the September/October bargaining ses-
sions, when the Union requested the audit trail for the accounts 
assigned to the New Business Advisors, along with the market 
location for the six NBAs scheduled for layoff, the Union had 
filed grievances over the discharge of 13 NBAs who had been 
fired months earlier, and was planning to file grievances over the 
impending layoff of the six remaining NBAs.34  (Tr. 400; Jt. Exh.
39, pp. 1–2)  Also, when Guthrie requested the audit trail infor-
mation on September 11, he said that he wanted the information 
“to be able to restore them to make whole when they get their 
jobs back.”  (Jt. Exh. 39, p. 11.)  And, at the time, the evidence 
clearly establishes that the Union believed the terminations of 
the various NBAs, and the impending layoffs, violated Respond-
ent’s contractual obligation and/or the Final Offer, and the par-
ties were engaged in wide ranging discussions about the matter, 
with the Union wanting the NBAs to be reinstated or absorbed 


33 The complaint only alleges that the Union requested this infor-
mation on September 11, but the evidence shows the requests occurred 
on September 11, September 16, and on October 3; these requests were 
all fully litigated.  Burrows Paper Corp., 332 NLRB 82, 87 fn. 2 (2000). 


into the BA title.  
A union is entitled to information that is relevant to its pro-


cessing of grievances concerning improper layoffs and the 
proper amount of backpay due to remedy contract violations.  
Healthbridge Management, LLC, 365 NLRB No. 37, slip op. at 
2 fn. 6, 71 (2017); see also United States Postal Services, 305 
NLRB 997, 998 (1991) (A union is entitled to information in or-
der to assess whether to proceed to arbitration on a grievance).  
A union is also entitled to information to evaluate whether or not 
to file a grievance.  Teachers College, Columbia University, 365 
NLRB No. 86, slip op. at 4.  Accordingly, at the time of the re-
quest, I find that the Union proffered a legitimate reason for the 
audit trail information, and therefore the information request was 
made in good faith.  


The same is true with the request concerning the market loca-
tions of the six NBAs.  Under the implemented LBFO, a sales 
representative’s base pay is established by an employee’s spe-
cific “designated location.” (Jt. Exh. 2 pp. 15–16; Tr. 380.)  Dur-
ing the September bargaining, Vitales stated that employees who 
did not sign their severance agreement would only be entitled to 
their base pay.  (Jt. Exh. 44, p. 6.)  And, the severance agreement 
itself stated that, after their terminations, the NBAs were com-
pelled to cooperate with Respondent involving any investiga-
tions or disputes and would be paid an hourly rate for such co-
operation, based upon their base pay.  (Jt. Exh. 35, p. 9.)  Where 
the base pay varied by designated location, the Union was clearly 
entitled to information showing the designated location of each 
of the six NBAs who were scheduled for layoff.  Also, the Union 
was planning to file grievances on behalf of the six NBAs sched-
uled for layoff and was entitled to this information to evaluate 
the grievances.  The request was not made in bad faith. 


The Respondent asserts that the Union’s bad faith is shown by 
the fact Guthrie admitted the Union had already received infor-
mation regarding the designated work location of the six NBAs 
in the summer of 2018.  (R.Br., at 39 (citing Tr. 380–382)).  
However, over a year had passed since this information had been 
provided to the Union, and in the face of the now impending 
layoffs, I find that it was not unreasonable for the Union to seek 
to confirm the accuracy of whatever information they had previ-
ously received regarding the six NBAs. Watkins Contracting, 
Inc., 335 NLRB 222, 225 (2001) (violation where employer 
claimed it had provided the union with answers to the same ques-
tions 8 months earlier, as it was “not unreasonable for the union 
to request updated information from time to time”); Amerisig 
Graphics, Inc., 334 NLRB 880, 885 (2001) (violation where em-
ployer failed to provide union with an updated list of employ-
ees); The Boeing Co., 364 NLRB 158, 159 (2016) (employer was 
required to either provide the information or refer the union spe-
cifically to information that the company might have previously 
provided).   


Also without merit is any claim from Respondent that the Un-
ion had direct access to this information from the employees 
themselves.  (R. Br., at 39.)  “The fact that employees may have 


34 During the September 12 bargaining session Guthrie stated that the 
Union was going to file a grievance on behalf of the six NBAs.  (Jt. Exh.
39, p. 29.)  
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the information and may be or are willing to give it to the union 
does not relieve an employer of its obligations under Section 
8(a)(5) of the Act.”  The New York Times Co., 265 NLRB 353, 
353 (1982); see also New Jersey Bell Telephone Co., 289 NLRB 
318, 329 (1988), enfd. 872 F.2d 413 (3d Cir. 1898)  (“The sim-
plest, most expeditious, and error free source of such information 
would normally be the employer’s records.”).  


Finally, while Vitales testified at trial that obtaining audit trail 
information was a manual process that would take weeks, he 
made no such claim at the bargaining table when the Union re-
quested the information.  “The Respondent’s failure to raise, at 
the time of the request, any issue concerning the possible burden 
of complying with the Union’s request undermines its claim of 
burdensomeness as a defense.”  Mission Foods, 345 NLRB 788, 
789 (2005).  


In sum, I find that the information the Union requested in Sep-
tember and October involving the work locations of the six 
NBAs slated for layoff and an audit trail of the NBA accounts 
was presumptively relevant and made in good faith.  Accord-
ingly, by refusing to provide the information requested Respond-
ent violated Section 8(a)(1) and (5) of the Act.


ii. Request for market assignments for Luis Pantoja and 
Marlon McConner


“Any information concerning the status or compensation of 
bargaining-unit employees is presumptively relevant to the un-
ion’s statutory duty, and hence is producible under the terms of 
the Act.”  Cherokee Culvert Co., Inn, 262 NLRB 917, 925–926 
(1982) (internal quotation omitted).  This includes information 
concerning unit employee job assignments.  See Pepsi-Cola Bot-
tling Co. of Fayetteville, Inc., 315 NLRB at 902; Superior Pro-
tection Inc., 341 NLRB at 269.


Here, it is undisputed that, at the time the Union made its in-
formation request both Pantoja and McConner were unit em-
ployees, working as Business Agents.  Therefore, the infor-
mation the Union sought was presumptively relevant, and should 
have been produced.  Although the Union had received some in-
formation regarding Pantoja in July 2019, regarding the location 
for which he was hired, 3 months had passed since the July re-
quest.  And, after multiple bargaining sessions, by October it was 
clear to the parties that, when the Union asked for the market 
assignments received by Pantoja and McConner, it was seeking 
information concerning the specific accounts they were as-
signed.  Accordingly, because the Union did not receive this in-
formation after it was requested on October 31, I find that Re-
spondent violate Section 8(a)(1) and (5) of the Act.


4. October 17 information request (Complaint paragraph 8(h))


a. Facts


On October 17, Waltz sent an email to both Vitales and Dick-
son.  (Jt. Exh. 86, pp. 15–16)  The email read, in part, as follows:


Provide the Union with the following information: 


[1] A list of all accounts that have been moved into Northern 
California & Nevada, in the last 12 months for the all premise 
BA, NBA and SBA market(s).


35 Transcript p. 861, line 21 should read “Joint Exhibit 86” instead of 
“Joint Exhibit 16.”  


[2] A list of all accounts that have been moved out of North-
ern California & Nevada markets from premise BA, NBA and 
SBA channel(s) include information on the sales representa-
tive(s) the account migrated from and the sales representa-
tive(s) who received the account(s). 


. . . 


[3] All ‘Market Assist’ assignments in the last 12 months . . . 
[b]roken down by:


Sales Representative(s) name
The market migrated from and to
Account name, CID, and subsequent assignment status (after 
Market Assist Assignment completed)


[4] A list of accounts Market assignment or re-assignment 
due to sales representatives on benefits, leave or for pac-
ing/workflow reasons. Listed by Name of [the] sales repre-
sentative whose accounts were moved from and the name of 
the receiving sales representative. 


[5] For all New Hire(s) and Internal sales representative 
Transfer(s) Initial Assignments or Re-assignments for premise 
BA, NBA/DSE and SBA in NorCal in the past 12 months.


[6] Disposition of Market from All departed reps for the last 
12 months for Northern California & Nevada.


[7] Complete list of all ‘twin’ accounts identified in ‘Unifica-
tion’ including Name of the advertiser, physical address, name 
of both representative(s) servicing the account, proposed uni-
fied account assignment.


[8] A comprehensive schedule of all assignment date(s) Pub-
lication date(s) include changes to changes to, if any to Digital 
renewal and assignment dates in Northern California & Ne-
vada, the previous year date of Assignment, local Campaign 
name, start date, boost date (Last day to Key), extract date. [sic]


The morning of October 18, Dickson replied to Waltz, by 
email, saying that the company had “made a request for the Un-
ion to pay for its voluminous information requests.  To date, we 
have not had any meaningful response.  We await the Union’s 
counter proposal on cost-sharing.”35  (Jt. Exh. 86, pp. 14–15.)  


Waltz replied to Dickson on October 22 by email saying that 
the Union had responded to Respondent’s cost sharing proposal.  
In his email, Waltz forwarded to Dickson a July 2019 email chain 
between Dickson and Gowdy about cost-sharing for information 
requests.  Waltz further stated that the Union was available to 
bargain about the issue and that Dickson should contact Guthrie 
to make arrangements.  Waltz ended his email by saying that, if 
the Union did not get the information it requested, or receive bar-
gaining dates from the company, the Union would “move for-
ward with a formal remedy.”  (Jt. Exh. 86, pp. 4–5.) 


The July 2019 email chain between Gowdy and Dickson that 
Waltz included in his October 22 email is lengthy.  It starts with 
Dickson sending the Union a proposed Memorandum of Agree-
ment on cost sharing for information requests, and Gowdy ob-
jecting to the proposal, in part, because it was a “blanket 
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agreement” covering all information requests going forward, as 
opposed to only those information requests in which the cost of 
replying was excessive.  The two then engaged in a back-and-
forth, with both Dickson and Gowdy staking their respective po-
sitions, and at one-point Dickson asserting the company’s belief 
that “the Union has weaponized requests for information to pun-
ish the Company for lawfully implementing” the Final Offer.  (Jt. 
Exh. 86, pp. 7, 10.)  


Dickson replied to Waltz’ October 22 email the same date, 
writing that Waltz was confused about the history of the com-
pany’s request for cost-sharing.  She further stated that the Union 
had “made an extensive request, and we have asked the Union to 
participate in the cost of that request.”  (Jt. Exh. 86, p. 3.)  Dick-
son wrote that bargaining over the issue did not require traveling 
to California, said the Union possessed the company’s proposal 
on cost sharing and asked the Union for a counterproposal so 
they could set up a time to discuss the issue.  Dickson ended her 
email by saying the company would wait for the Union’s re-
sponse before starting to gather data.  Waltz replied on October 
23 saying that Dickson had acknowledged receiving the infor-
mation request, the employees were located in Northern Califor-
nia/Nevada, the Union had accepted the company’s offer to meet 
and exchange proposals, but the company had refused to provide 
a date and time to meet.  Therefore, Waltz stated that the Union 
expected all the information would be provided without delay.  
(Jt. Exh. 86, pp. 2–4.)


Dickson wrote back to Waltz on October 24 saying that, not-
withstanding the location of the bargaining unit, a face-to-face 
meeting to negotiate cost sharing was not necessary, and asked 
the Union to explain the perceived advantages of meeting in per-
son versus the disadvantage of the Union providing Dickson with 
a counterproposal in advance.  Dickson further asked that Waltz 
explain the relevancy of the entire list of demands, and claimed 
the request was greatly expanded from what the parties had dis-
cussed during a related grievance meeting.  Dickson ended the 
email saying that the company would “not gather data until we 
work out who pays.”  (Jt. Exh. 86, p. 2.)


The email exchange regarding this matter ended on October
25 when Waltz replied to Dickson writing that the Union was 
investigating a grievance and an unfair labor practice, and that 
the Union insisted on its right to meet and confer regarding the 
proposals but the company was refusing to provide bargaining 
dates.  Waltz further said that the relevance of information the 
Union requested was expanded by the company’s proposal the 
previous week involving accounts, which in turn impacted wages 
working conditions.  In the email, Waltz asserted that the com-
pany had not claimed the information request was irrelevant or 
burdensome, and that the Union objected to Respondent’s de-
mand that it forfeit the right to bargain until the Union satisfied 
the company’s travel conditions.  Therefore, Waltz wrote that the 
Union considered the company’s response a refusal to bargain 
and would be filing formal charges.  (Jt. Exh. 86, p. 1.) 


36 With respect to request #7, regarding “unification” and “twin” ac-
counts, Respondent provided the Union a list of the specific accounts the 
Union requested, but did not include the name or the address of the cus-
tomer whose accounts remained with bargaining unit members, or the 


b. Analysis


Items #1, #3, #4, #5, and part of Item #7, of the Union’s Oc-
tober 17 information request relate directly to bargaining unit 
terms and conditions of employment, including work assign-
ments, and are therefore presumptively and should have been 
produced.36  Superior Protection Inc., 341 NLRB at 269 (“it is 
well established that information concerning unit employees’ . . 
. work assignments, and hours is presumptively relevant . . . and 
must be furnished on request.”); Public Service Company of New 
Mexico, 360 NLRB 573, 600 (2014) (information request about 
unit employees’ work assignments are presumptively relevant).  
The same is true regarding item #8, which seeks the assignment 
and publication dates for the print and digital Yellow Pages.  The 
evidence shows that these directory assignment dates serve as 
the start date for a new sales campaign and, in effect, was a type 
of sales/work schedule for unit employees.  Work schedules are 
presumptively relevant and must be furnished.  Carry Compa-
nies of Illinois, Inc., 322 NLRB No. 76, slip op. at 1–2 (1996).


Regarding items #2, #6, and part of item #7, it can be argued 
that these requests seek information about work that was trans-
ferred to non-bargaining unit employees, and therefore was not 
presumptively relevant.  Certco Distribution Centers, 346 
NLRB 1214, 1215 (2006) (union has burden to show relevance 
of information requested involving work performed outside the 
bargaining unit).  Notwithstanding, the Board uses a broad, dis-
covery-type standard in deciding if an information request is rel-
evant, and a showing of possible or potential relevance is suffi-
cient to establish the employer’s duty to provide the information.  
Id.  


Here, the implemented Final Offer, which contains a griev-
ance procedure that is substantially similar to the one in the YP 
CBA, states that Respondent will not outsource unit work if such 
action would result in the layoff of unit sales representatives.  (Jt. 
Exh. 2, pp. 6, 56.)  Also, Article 43 of the YP CBA states that, 
while the Respondent has the right to determine sales channels 
and assignments, it would not use this right to negatively impact 
the earning opportunities of unit employees, and that any such 
impact on compensation was subject to the grievance procedure.  
(Jt. Exh. 1, p. 71.)  Finally, the evidence shows that, after its im-
plementation, the company was “right channeling” accounts us-
ing the revenue limits set forth in the SP-MAG, moving some of 
these accounts outside of the bargaining unit.  Therefore, I find 
that the Union has shown that it had legitimate concerns about 
the transfer of accounts/market from bargaining-unit sales repre-
sentatives to those working outside the unit.  Respondent had just 
laid off the last remaining NBAs and was consistently asserting 
they could not be transferred into BA positions, as had occurred 
with Pantoja and McConner, because there was insufficient mar-
ket and declining sales revenues.  Accordingly, the Union’s re-
quest for information regarding accounts/markets transferred 
outside of the bargaining unit was relevant to allow the Union to 
assess whether the company had violated its obligations under 


name of the customer on the accounts transferred outside the unit.  This 
is further addressed in Sec. III(A)(5) below.  (Jt. Exh. 90, Jt. Exh. 90(a); 
Tr. 237–241.) 
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the Final Offer, the YP CBA, or the SP-MAG.37  See Postal Ser-
vice, 364 NLRB No. 27, slip op. at 18 (2016) (“Information re-
quested to enable a union to assess whether a respondent has vi-
olated a collective-bargaining agreement by contracting out unit 
work and, accordingly, to assist a union in deciding whether to 
resort to the contractual grievance procedure, is relevant to a un-
ion’s representative status and responsibilities.”)  Audio Engi-
neering, Inc., 302 NLRB 942, 944 (1991) (union has the right to 
relevant information necessary to police compliance with a labor 
agreement, including an expired one whose terms and conditions 
are still relevant); West Summit Flexible Packaging, 310 NLRB 
45, 45 (1993) (employer violated Section 8(a)(5) by refusing to 
provide the Union information showing work transferred outside 
the bargaining unit); W-L Molding Co., 272 NLRB 1239, 1240–
1241 (1984) (violation where employer did not provide infor-
mation concerning the subcontracting of unit work). 


Also, because Respondent had consistently stated during bar-
gaining that there was insufficient market to either keep the 
NBAs working or transfer them to BA positions, it is not relevant 
whether the Union did, or did not, explicitly explain the rele-
vance of the information it sought regarding accounts being 
transferred outside the bargaining unit.  Beverly Enterprises, 310 
NLRB 222, 227 (1993) (citing Brazos Electric Power, 241 
NLRB 1016, 1018 (1979) (“An employer is obligated to furnish 
requested information where the circumstances surrounding the 
request are reasonably calculated to put the employer on notice 
of a relevant purpose which the union has not specifically spelled 
out.”).  Thryv’s bargaining position put the company on notice 
regarding the relevance of the information the Union requested 
on October 17.  And, on October 25 Waltz actually explained the 
relevance of the information requested when he told Dickson in 
an email that the Union was investigating a grievance and an un-
fair labor practice.  (Jt. Exh. 86, p. 1.)


Respondent argues that it was somehow privileged to with-
hold the information because the Union “refused to engage with 
the legitimate objections of the Company,” citing Dickson’s de-
mand that the parties have an agreement about costs and a claim 
that Vitales told the Union that the request was voluminous and 
would take multiple departments and hours of work to put to-
gether a report. (R. Br., at 46. (citing Jt. Exh. 92, p. 1).)  How-
ever, regarding Vitales’s statement in the October 31 bargaining 
session that the Union’s information request was voluminous, 
other than request #7 involving “unification” or “twin” accounts, 
it appears that Vitales was discussing another, unrelated, infor-
mation requests the Union had made, and not the one made on 
October 17.38  Also, the Union offered an accommodation, and 
said that Respondent did not have to produce a report, but could 
provide the Union with the raw data instead.  (Jt. Exh. 92, p. 1.)  
The “onus is on the employer to show that production of data 
would be unduly burdensome, and to offer to cooperate with the 
union in reaching a mutually acceptable accommodation.”  


37 I read the Union’s request for items #4 and #5 as directed to bar-
gaining unit employees only.  To the extent they may involve bargaining 
unit work assigned/transferred to non-unit employees, the same analysis 
applies. 


38 Respondent’s bargaining notes show that the Union was discussing 
information requested for “[f]ull accounts of all benefits expenses, auto 


Mission Foods, 345 NLRB 788, 789 (2005)  Other than this self-
serving statement by Vitales, there is nothing in the record to 
substantiate Respondent’s claim that the October 17 request was 
so voluminous that it was burdensome.  Also, after the Union 
proposed the accommodation of taking the raw data, there is no 
evidence that Respondent offered to cooperate with the Union to 
reach an accommodation.  Accordingly, Vitales’s assertions do 
not privilege Respondent’s refusal to provide the information.


The same is true regarding Dickson’s demand that the parties 
“work out who pays” before the company gathered the relevant 
information.  (R. Br., at 46 (citing Jt. Exh. 86 p. 2).)  There is no 
evidence that, at any point, Respondent justified its request for 
cost sharing, involving the October 17 information request, by 
giving the Union an estimated cost of compliance.  By failing to 
produce evidence of substantial costs it can be inferred that the 
cost was not burdensome.  Cf. Tower Books, 273 NLRB 671, 
671–672 (1984), enfd. 772 F.2d 313 (1985).  Moreover, “the cost 
and burden of compliance ordinarily will not justify an initial, 
categorical refusal to supply relevant data.” Oil, Chemical & 
Atomic Workers Local 6-418 v. NLRB, 711 F.2d 348, 363–364 
(D.C. Cir. 1983).  The Board has long held that, “[i]f there are 
substantial costs involved in compiling the information in the 
precise form and at the intervals requested by the Union, the par-
ties must bargain in good faith as to who shall bear such costs, 
and, if no agreement can be reached, the Union is entitled in any 
event to access to records from which it can reasonably compile 
the information.”  Food Employee Council, Inc., 197 NLRB 651, 
651 (1972).  Therefore, notwithstanding Respondent’s asser-
tions, at a minimum the Union was entitled to access to the rec-
ords from which it could compile the information itself.  And 
here, unlike Food Employee Council, “the Union did not request 
that the . . . information be provided in any specific form, nor” 
has Respondent “established that compiling the requested infor-
mation would entail ‘substantial costs.’”  Murray American En-
ergy, Inc., 370 NLRB No. 55, slip. op. at 5, fn. 7 (2020).  Ac-
cordingly, by refusing to provide the Union with the information 
that it requested on October 17, Respondent violated Section 
8(a)(1) and (5) of the Act.


5. October 30 Information Request (Complaint paragraphs 8(i) 
and 8(j))


a. Unification/twin accounts


In June 2019 the Union filed a grievance claiming that Re-
spondent had moved accounts/market from bargaining unit 
members to non-unit sales representatives during the unification 
of twin accounts.  As part of the grievance, the Union made an 
information request asking for all the twin accounts that were 
transferred during unification, showing the name of the repre-
sentative assigned to the account, the type of product/advertising 
sold to the customer, the revenue, the location of the ac-
count/market, the customer name, and the customer 


allowances, contracts all employees signed at initial employment, market 
assignments given to Arnold and Louis [and the] unification of market” 
when Vitales replied the request was “voluminous” and would require 
“multiple departments” and “man hours” to put together a report.  (Jt. 
Exh. 92, p. 1.) 
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identification number.  In July 2019 the Union filed a related 
grievance, and requested the company provide the Union with 
all twin accounts combined through unification, along with the 
products/advertising sold, the revenues associated with the ac-
counts, and the names of the representatives associated with the 
accounts.  (Jt. Exh. 8–11; Tr. 64, 152, 465–66.) 


An initial grievance meeting was held in mid-July, and Re-
spondent took the position that the grievances were premature, 
as the unification process was not yet complete.  During the 
meeting, Respondent told the Union that the unification of twin 
accounts would probably be completed towards the end of Sep-
tember, and that the company would review the list of twin ac-
counts with the Union before any final decision was made.  (Jt. 
Exh. 9; Tr. 466.)  


On October 16, the parties had a grievance meeting to discuss 
the Union’s grievances.  Dickson, Vitales, and Bickmire were 
present for the company; Guthrie, Esquivel, and Waltz were both 
present for the Union.  (Jt. Exh. 75; R. 16.)  During the meeting 
the parties discussed the twin accounts that would be unified, and 
Respondent said they had a list to give the Union of seven ac-
counts that would be transferred to sales representatives outside 
of the bargaining unit.  Respondent also said that over 80 ac-
counts would stay within the bargaining unit, and that the com-
pany could provide the Union with the information on those ac-
counts within a few days.  The Union said that it wanted the 
names and addresses of the actual businesses associated with the 
accounts, as it was trying to determine if the company had vio-
lated the terms of the LBFO.39  However, Respondent took the 
position that the company did not have to provide the actual 
names of the businesses to the Union.  During the meeting, Guth-
rie said the business names were needed, and rhetorically asked 
Bickmire how they could “identify rules of association” without 
the business names.  (Jt. Exh. 75, p. 2; R. 16, pp. 1, 3–5.) 


The SP-MAG notes that there are circumstances where a local 
telephone company has set up a customer with an alternate name, 
alternate address, or alternate telephone number.  The SP-MAG 
also has various rules delineating which sales representative can 
either solicit, or assume responsibility for, dual accounts under 
various scenarios.  And, according to Guthrie, without the busi-
ness names associated with each account, the Union could not 
determine the identity of the actual customer.  (Tr. 617; Jt. Exh.
3, pp. 46–48, 121.) 


At the October 16 meeting, after the Union asked for the 
names and addresses of the twin accounts, Bickmire asked 
whether the Union would sign a non-disclosure agreement.  
Guthrie responded by asking whether the Union had ever shared 
any information that it had received with anyone, and Dickson 
said no.  The Union did not sign a non-disclosure agreement.  
The meeting ended that day with Guthrie saying once the Union 
received the information regarding twin accounts, they would re-
schedule the meeting.  The next day, the Union again asked for 
the names and addresses of the twin accounts.  (Jt. Exh. 16, p. 5; 
Jt. Exh. 75, p. 2; Jt. Exh. 86; R. 16, p. 17.) 


On October 30, Vitales emailed the Union a spreadsheet 


39 Complaint par. 8(i) alleges that the union asked for the customer 
names and addresses on October 30, while the evidence shows that it first 
asked for the information on October 16, and then again asked for it on 


showing the 90 unified accounts.  Through the unification pro-
cess, 83 accounts remained with bargaining-unit sales represent-
atives, and seven were transferred to nonunit employees.  Of the 
seven accounts being transferred, three were located in Southern 
Nevada and the remaining customers were in Minnesota, Utah, 
Oregon, and Arizona.  For the 83 accounts that stayed with bar-
gaining-unit sales representatives, the spreadsheet contains the 
customer ID, City, State, and Zip Code associated with the ac-
count, the account revenues, the name of the sales representative 
originally assigned to the account pre-unification, and he name 
of the sales representative assigned the account postunification.  
The spreadsheet for the seven accounts being transferred outside 
of the bargaining contained this same information, along with the 
street addresses associated with each account.  The next day the 
parties met for bargaining.  During the meeting Guthrie again 
asked for the names of the customers associated with all of the 
twin accounts, saying there was no way to compare the infor-
mation without the customer names.  Later that day, Guthrie sent 
Respondent an email again asking for the customer names.  (Jt. 
Exh. 90(a); Jt. Exh. 92, pp. 3, 5; Jt. Exh. 93, pp. 6, 10; Jt. Exh.
96.)


The evidence shows that, on various occasions in the past, Re-
spondent has provided the Union with the names and addresses 
of customers without asking for a nondisclosure agreement.  The 
evidence further shows that that, at the beginning of each cam-
paign, during the market break, Respondent sends the Union a 
listing of every account assigned to bargaining-unit sales repre-
sentatives which includes the name of the business/customer as-
sociated with each account.  Respondent has never required the 
Union sign a nondisclosure agreement for this information.  
Also, each sales representative has access to all of the infor-
mation associated with their accounts, and the company has not 
prohibited the Union from getting this information from bargain-
ing unit members.  Nor is there any evidence that Respondent 
has prohibited employees from sharing this information with the 
Union.  The Union never received the information it requested 
regarding the business names for all of the twin accounts, or the 
addresses associated with the twin accounts that remained with 
bargaining-unit sales representatives.  (Tr. 329–330, 479–480, 
511, 547–549, 956–958.)  


b. Analysis


I previously found that the Union’s information request re-
garding unification/twin accounts is relevant, including infor-
mation regarding accounts being transferred to non-unit sales 
representatives.  The Union had an outstanding grievance over 
the unification process involving the twin accounts and could not 
determine the customer’s identity with the account identification 
number alone.  And, the SP-MAG contains certain rules govern-
ing dual accounts, specifically noting that sometimes local tele-
phone companies have established a customer with alternate 
names or alternate addresses.  The Union’s information request 
for the customer names and addresses was clearly relevant, in-
cluding the information involving accounts transferred to 


October 17 and 31.  (GC 1(e).)  The difference in dates is of no conse-
quence, as the matter was fully litigated.  
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employees outside the bargaining unit. 
Regarding Respondent’s claims of confidentiality, such 


claims, when substantiated by the evidence and made in good 
faith, can serve as a justification for refusing to provide a union 
with relevant information.  National Grid USA Service Co., 348 
NLRB 1235, 1243 (2006); Colgate-Palmolive Co., 261 NLRB 
90, 102 (1982).  “However, where the employer fails to demon-
strate a legitimate and substantial confidentiality interest, the un-
ion’s right to the information is effectively unchallenged, and the 
employer is under a duty to furnish the information.”  National 
Grid USA Service Co., 348 NLRB at 1243; Cf. Pennsylvania 
Power Co., 301 NLRB 1104, 1107 fn. 16 (1991) (Board noting 
that an employer cannot legitimately withhold information from 
a union, claiming a need to keep the identity of informants secret, 
if it plans to have the informants testify at arbitration).


Here, I find that Respondent’s claim of confidentiality was not 
substantiated and therefore not made in good faith.  The evidence 
shows that Respondent has provided the Union with the names 
and addresses of its customers in the past, without requiring a 
non-disclosure agreement.  Indeed, on October 30, the company 
provided the Union with the addresses of the seven accounts be-
ing transferred to non-unit employees.  Respondent does not ex-
plain how or why the addresses of those seven accounts were not 
confidential, but the addresses of the 83 accounts remaining with 
bargaining-unit employees are somehow confidential.  Regard-
ing the names of customers, the evidence shows that before each 
sales campaign begins, during the market break, Respondent 
sends the Union a listing of every customer account, including 
the business name associated with each account.  At no point has 
Respondent ever required the Union to sign a nondisclosure 
agreement before providing the Union with this information, and 
Respondent has not shown that the situation has somehow 
changed.  Facet Enterprises, 290 NLRB 152, 165 (1988).


The evidence also shows that Respondent’s sales representa-
tives have ready access to all of the information that the company 
was withholding from the Union regarding customer accounts.  
In fact, as all of the bargaining-unit sales representatives are con-
sidered “Premise” representatives, their job requires them to visit 
customers at their place of business.  To do so they would clearly 
need to know the name and address of each customers they are 
visiting.  Respondent does not prohibit the Union from getting 
customer information directly from its bargaining unit members, 
and there is no evidence in the record that Respondent precludes 
employees from sharing this information with the Union.  Cf. 
Lawson Products, Inc., v. Avnet, Inc., 782 F.2d 1429, 1441 (7th 
Cir. 1986) (trial court properly found that information was not 
confidential under state law where the company sales force and 
customers had access to the information; the information supple-
mented data compiled by the sales representatives for their own 
use; the information could be acquired by other means such as 
phone calls or visits to customers or suppliers whose names 
could be found in the Yellow Pages; the information became out-
dated rapidly; and no formal confidential arrangements were 
made). 


40 Respondent has not asserted that the layoff decision here involved 
a change in the scope and direction of the enterprise, requiring the anal-
ysis set forth in First National Maintenance Corp. v. NLRB, 452 U.S. 


Finally, the evidence shows that the majority of Respondent’s 
revenues come from its print or internet Yellow Pages.  Thus, 
members of the public can simply pick up the Yellow Pages, or 
use Respondent’s online directory, and find the names and ad-
dresses of Respondent’s customers. Id;  see also, Gemini Supply 
Corp. v. Zeitlin, 590 F.Supp. 153, 159 (E.D.N.Y. 1984) (party to 
litigation did not show that customer list was confidential where, 
in part, the list could be recreated out of public documents such 
as the Yellow Pages).  Under the circumstances presented, Re-
spondent has failed to establish any legitimate and substantial 
confidentiality interests.  Accordingly, Respondent was under a 
duty to furnish the Union with the information it requested, and 
by not doing so violated Section 8(a)(1) and (5) of the Act. 


B. Layoff of the Six New Business Advisors


1. Respondent bargained with the Union and reached impasse


Absent a contractual provision whereby the union has waived 
its right to bargain, an economic layoff is a mandatory subject of 
bargaining.  Emcor Group, Inc., 330 NLRB 849, 853 (2000).  
Therefore, an employer is obligated under Section 8(a)(5) of the 
Act to provide a union with notice and an opportunity to bargain 
about both the layoff decision along with the effects of the deci-
sion.40  Taft Coal Sales & Associates, Inc., 360 NLRB 96, 100 
(2014), enfd. 586 Fed. Appx. 525 (11th Cir. 2014); see also 
NLRB v. Advertisers Mfg. Co., 823 F.2d 1086, 1090 (7th Cir. 
1987) (“Layoffs are not a management prerogative” and until es-
tablished in a contract, “a company that wants to lay off employ-
ees must bargain over the matter with the union.”).  Working un-
der an implemented final offer does not excuse an employer from 
its bargaining obligation.  Kinsbury, Inc., 355 NLRB 1195, 1195 
fn. 1, 1205 (2010).  “[A] unilateral implementation does not 
amount to or equate to a waiver of statutory rights by the Union 
. . . [as a] final offer is not . . . an implemented contract.  It is an 
implemented proposal, to which the Union has not bound itself, 
and through which [the employer] cannot unilaterally impose a 
waiver of statutory rights.”  Id. at 1205.


After bargaining in good faith, if the parties have reached an 
impasse, or if the union has subsequently waived its opportunity 
to bargain, the employer is allowed to implement its proposal.  
Aggregate Industries v. NLRB, 824 F.3d 1095, 1103 (D.C. Cir. 
2016).  The Board has also held that, “where a union responds to 
an employer’s proposal only on the basis that it ‘objects’ and . . 
. does not present a reasoned counterproposal,” an employer’s 
subsequent unilateral implementation is lawful because the un-
ion has either waived its opportunity to bargain, or the parties 
have quickly reached an impasse.  Castle-Pierce Printing Co., 
251 NLRB 1293, 1303 (1980).  Such is the case here.  


The evidence shows that, after Gowdy requested bargaining 
on August 22, Respondent attempted, in good faith, to schedule 
bargaining, but the first opportunity the Union was able to meet 
was not until September 11.  Respondent met with the Union on 
September 11 and 12, and bargained.  However, during the bar-
gaining, the Union never offered any substantive bargaining pro-
posals regarding the NBA layoff.  Instead, the Union protested 


666 (1981).  See Emcor Group, Inc., 330 NLRB 849, 849 fn. 1 (2000).  
Nor does the evidence support any such finding.
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the decision, claimed ignorance as to what was actually occur-
ring, complained that the company never presented a written 
layoff proposal, and declared that it would file an unfair labor 
practice charge because Respondent did not meet with the Union 
at 6-month intervals to discuss absorbing the NBAs into the BA 
title.  The closest the Union came to presenting an actual pro-
posal, was saying that it wanted the NBAs integrated into BA 
positions.  However, even then the Union never presented any 
type of reasoned plan as to how this would occur; instead it just 
asserted the NBAs should be absorbed into the BA classification.  
Even when Vitales reiterated that Respondent was using Article 
30 of the Final Offer as its layoff proposal, and that the Union 
could accept the company’s proposal or present a counter offer, 
the Union did not present any alternative proposal.  Instead, 
Guthrie simply said that the company’s proposal was rejected.  
Under these circumstances, I believe that the company met its 
obligation to bargain.  Aggregate Industries, 824 F.3d at 1103.  
Accordingly, I find that, because the Union failed to present any 
reasoned proposals before September 20, the evidence supports 
a finding that the impasse had quickly occurred, and/or by its 
conduct the Union waived its opportunity to bargain.  “Either 
way, the company tried to bargain and got nowhere.  It therefore 
had a right to implement its plan unilaterally.”  Id.; see also Cas-
tle-Pierce Printing Co., 251 NLRB at 1303 (evidence supports a 
finding that impasse occurred, and further bargaining was futile, 
where the union refused to discuss the content of the company’s 
proposal, asserted the proposal was unlawful and could not be 
implemented, and announced the filing of an unfair labor prac-
tice charge); San Diego Van & Storage Co., 236 NLRB 701, 
705–706 (1978) (when, instead of offering proposals, the union’s 
“only reaction is negativism; i.e., ‘You can’t do it, we don’t like 
it and the employees won’t let ya,’” the employer may assume 
that an impasse has been reached and further bargaining is fu-
tile). 


As for the post-implementation bargaining that occurred on 
October 3, 18, and 31, the evidence shows that the parties were 
bargaining the effects of the NBA layoffs.  All the bargaining 
notes for these dates are titled “Effects Bargaining” and while 
they discussed many of the same issues previously discussed 
during the September bargaining sessions, they also discussed 
matters specific to addressing the effects of the September 20 
layoffs, including issues like severance payments, waivers, and 
reassigning the residual accounts that belonged to the laid off 
NBAs.  See e.g., James L. Atkinson, Automating the Workplace: 
Mandatory Bargaining Under Otis II, 1989 U. Ill. L. Rev. 435, 
442–443 (1989) (contrasting decisional bargaining with effects 
bargaining).  The Complaint does not allege that Respondent 
failed to bargain over the effects of the layoff, and the General 
Counsel was clear at the hearing that the government was not 
asserting any such claims.  (Tr. 174–175.)  


2. Respondent did not present the layoff as a fait accompli


The General Counsel asserts that Respondent presented the 
layoff to the Union as a fait accompli, and had no intention of 
bargaining with the Union over any aspect of the layoff.  (GC 
Br., at 38–41)  If true, this would excuse the Union’s failure to 
offer any proposals during bargaining, and would constitute a vi-
olation of Section 8(a)(1) and (5) of the Act.  See Pontiac 


Osteopathic Hospital, 336 NLRB 1021, 1023–1024 (2001).  
However, I believe the credited evidence does not support such 
a claim.  


Dickson’s August 21 letter, providing 30 days’ notice of the 
layoff, specifically invited the Union to exercise its right to meet 
and discuss the company’s layoff plan.  After the Union re-
quested bargaining, Respondent arranged for bargaining at the 
first opportunity the Union was available.  And, during the bar-
gaining sessions, Respondent specifically asked the Union to 
present its counter offers to Respondent’s layoff proposal.  These 
facts do not support a finding that the decision was presented as 
a fait accompli.  San Diego Van & Storage Co., 236 NLRB 701, 
705 (1978) (decision was not presented as a fait accompli where 
the employer met with the union and sought its suggestions for 
alternatives).


While Dickson’s August 21 letter used positive language, say-
ing that Respondent “will administer” a layoff of the NBAs on 
September 20, the Board has stated that “an employer’s use of 
positive language in presenting its proposal does not constitute 
an indication that a request for bargaining would be futile.”  
Mercy Hospital of Buffalo, 311 NLRB 869, 873 (1993); Haddon 
Craftsmen, 300 NLRB 789, 790 (1990) (“it is not unlawful for 
an employer to present a proposed change . . . as a fully devel-
oped plan or to use positive language to describe it.”).  This is 
especially true here, where Respondent scheduled bargaining on 
the first date the Union was available and then proceeded to meet 
and bargain with the Union about the layoff. 


In support of a finding that the announcement was a fait ac-
compli, the General Counsel also points to the fact that Henshaw 
announced the layoff to employees and told them that their sev-
erance packages were forthcoming.  (GC Br., at 39–40)  “Alt-
hough the Board has generally found that announcement of 
changes to employees before notification to the Union is suffi-
cient to establish that an employer’s decision is a fait accompli, 
that did not occur here.”  Bell Atlantic Corp., 336 NLRB 1076, 
1087 (2001) (Employer’s proposal was not presented as a fait 
accompli, even though it was announced to employees almost 
immediately after notice was provided to the Union, and the em-
ployer denied a request by the union to postpone the announce-
ment.) (italics in original).  Here, Respondent’s teleconference 
with employees occurred two weeks after the Union was given 
notification of the layoff.  “Board law requires an employer, after 
reaching a decision concerning a mandatory subject, to delay im-
plementation of the decision until after it has consulted with the 
[union], but does not require that the employer delay the deci-
sion-making process itself.”  Haddon Craftsmen, 300 NLRB 
789, 790 fn. 9 (1990).


Moreover, after the teleconference with employees, Respond-
ent met with the Union for bargaining, and specifically asked the 
Union for its counter proposals regarding the layoffs.  The Board 
has found that, even when the General Counsel proves a prima 
facie case of a fait accompli, the employer can cure the violation 
by its subsequent conduct.  W.W. Grainger, Inc., 286 NLRB 94, 
97 fn. 9 (1987), enf. denied 860 F.2d 244 (7th Cir. 1988) (citing 
American President Lines, 229 NLRB 443, 453–454 (1977)).  
Therefore, even if the General Counsel has made a prima facie 
showing of a fait accompli, Respondent cured any such conduct 
by bargaining with the Union in good faith about the layoff and 
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specifically asking the Union for its counter proposals regarding 
the issue.  


3. Outstanding information requests did not affect bargaining 
over the layoff decision


In support of its claim that Respondent refused to bargain over 
the decision to layoff the NBAs, the General Counsel points to 
the fact that the Respondent was “ignoring the Union’s various 
requests for information.” (GC Br., at 38.)  Therefore, the Gen-
eral Counsel asserts that the Union “was left without the infor-
mation it needed to formulate proposals” which precluded a law-
ful impasse over the layoffs. Id.  To be sure, “a party’s failure to 
provide requested information that is necessary for the other 
party to create counterproposals, and, as a result, engage in 
meaningful bargaining, will preclude a lawful impasse.”  E.I. Du 
Pont Co., 346 NLRB 553, 558 (2006).  Here, however, I find that 
the General Counsel has failed to show that the Union’s out-
standing information requests affected its ability to formulate 
proposals or otherwise impeded the progress of negotiations.


Of the various information requests made by the Union, and 
alleged in the Complaint as violations, when the NBA layoffs 
were implemented on September 20, Respondent had unlawfully 
failed to provide information for only two of the Union’s re-
quests that were potentially relevant to the issues at hand:  (1) 
the September 11 request for an audit trail; and (2) the request 
for the location of the NBAs.  Regarding the request for an audit 
trail, the evidence shows that this request was unrelated to the 
Union’s bargaining about the decision to layoff the six NBAs.  
During the September 11 bargaining session, Guthrie specifi-
cally said that he wanted the audit trail information to “make 
whole” New Business Advisors when they were reinstated, pre-
sumably through the grievance process.  (Jt. Exh. 39, p. 11)  Thus 
he wanted this information to calculate a make whole, or back-
pay, remedy for what he believed were unlawful layoffs or dis-
charges.  Because the Union was not seeking the audit trail in-
formation for purposes of formulating bargaining proposals, I 
find that Respondent’s failure to provide the Union with the audit 
trail information does not preclude a finding that the parties had 
reached an impasse regarding the layoffs.  Sierra Bullets, LLC, 
340 NLRB 242, 243–244 (2003) (unfulfilled information request 
with no relation to core issues does not preclude impasse).


As for the Union’s request for the location of the six NBAs, 
although I have found that it was not unreasonable for the Union 
to ask for this information to reconfirm what was already in the 
Union’s records, I do not believe that Respondent’s failure to 
provide the information before September 20 precluded impasse; 
the evidence shows that the Union already possessed this infor-
mation and knew the location of the six NBAs.  Before every 
market break for a particular campaign, Respondent sends the 
Union detailed information regarding all the sales representa-
tives in the market.  From this information the Union can deter-
mine the accounts, markets, and locations associated with each 
sales representative.  Therefore, for all of the campaigns in 2018 
and 2019, the Union already had detailed information regarding 


41 To the extent any of the union representatives testified at the hearing 
that they did not know the locations of the six NBAs, I find this to be not 
credible, as it conflicts with the other record evidence that the Union re-
ceived this information during the campaigns/market breaks and during 


every account assigned to each of six NBAs for the upcoming 
campaign; from this information the Union knew their locations.  
Also, the Union received specific information about the locations 
of the NBAs during contract negotiations in June 2018.  The rec-
ord shows that the six NBAs were hired between 2012–2015 (R. 
7; Jt. Exh. 29), and there is no evidence that there was any mate-
rial change in their positions or assignments in the 15 months 
prior to their layoff.  The work locations of the six NBAs was no 
secret to the Union.  Instead, it appears that what Guthrie was 
really upset about was some prior contract bargaining history 
about work locations, along with the fact that Article 30 of the 
Final Offer required layoff notices to contain a description of 
work locations, but this was not provided in Respondent’s Au-
gust 21 letter.  (Jt. Exh. 62, p. 4; Jt. Exh. 53, p. 2; Jt. Exh. 92, p. 
8; Jt. Exh. 93, pp. 18–19.) 


The parties’ bargaining notes and emails do not show that, be-
fore the September 20 layoff, the Union objected to Respond-
ent’s layoff proposal because of its outstanding information re-
quest regarding the location of the NBAs.  Cf. United Auto Work-
ers v. NLRB, 516 F.App’x. 488, 491 (6th Cir. 2013) (the fact the 
union did not show, during the relevant period, that it objected 
to proposals on account of its outstanding information request, is 
evidence that the withheld information did not impede or mate-
rially affect the progress of negotiations).  Thus, while I have 
found it was not unreasonable for the Union to ask for the loca-
tions, to reconfirm data in its records, the evidence shows that 
the Union was already in possession of this information, and the 
fact it did not receive the same information again in mid-Sep-
tember 2019 did not materially affect its ability to make bargain-
ing proposals.  At the time of the August 21 notification, the Un-
ion already knew the locations of the six NBAs, could formulate 
meaningful proposals accordingly, but simply chose not to do 
so.41  Cf. Brewery Products, Inc., 302 NLRB 98, 98 fn. 2, 101–
102 (1991) (delay in providing information did not undercut im-
passe finding or taint the subsequent lockout, where most of the 
delayed information was already provided prior to the lockout, 
was made irrelevant by the withdrawal of proposals, and the un-
ion was reluctant to reach an agreement prior to reaching a mas-
ter agreement with employer association from which it had re-
signed).  Accordingly, I find that the Union’s outstanding infor-
mation requests did not preclude a finding that the parties were 
at impasse regarding the layoffs.  Therefore, I recommend that 
the allegations in Complaint paragraph 7 be dismissed. 


CONCLUSIONS OF LAW


1.  The Respondent Thryv, Inc., is an employer engaged in 
commerce within the meaning of Section 2(2), (6), and (7) of the 
Act.


2.  The International Brotherhood of Electrical Workers, Lo-
cal 1269 (Union), is a labor organization within the meaning of 
Section 2(5) of the Act.


3.  The following employees constitute an appropriate unit for 
purposes of collective bargaining within the meaning of Section 
9(b) of the Act


negotiations in 2018.  Any such testimony was simply “post hoc specu-
lation about the significance of the withheld information and does not 
prove that it served as a sticking point during . . . negotiations.” United 
Auto Workers, 516 F.App’x. at 491. 
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All sales and clerical employees in the Northern California Re-
gion in the following classifications:  Account Executive New 
Media (New Business Advisor-Premise); Advertising Sales 
Representative (Business Advisor-Premise); Key Account Ex-
ecutive (Sr. Business Advisor-Premise); Customer Associate; 
Representative Directory; Sales Representative, Field Sales 
Collector, Office Assistant, Supervisor’s Assistant, Telephone 
Sales Representative, and Universal Support Associate, ex-
cluding all other employees and supervisors as defined in the 
Act.41


4.  By failing and refusing to provide the Union with the in-
formation it requested that is relevant and necessary to the Un-
ion’s performance of its duties as the collective-bargaining rep-
resentative of its employees, Respondent has been engaged in 
unfair labor practices within the meaning of Section 8(a)(1) and 
8(a)(5) of the Act.


5.  The above unfair labor practices affect commerce within 
the meaning of Section 2(6) and (7) of the Act.


REMEDY


Having found that the Respondent has engaged in certain un-
fair labor practices, I shall order it to cease and desist therefrom 
and to take certain affirmative actions designed to effectuate the 
policies of the Act.  Respondent is ordered to provide the Union 
with the information it requested, as outlined herein, that is rele-
vant and necessary to the Union’s performance of its duties and 
responsibilities as the exclusive collective-bargaining repre-
sentative of Respondent’s employees.


On these findings of fact and conclusions of law, and on the 
entire record, I issue the following recommended42  


ORDER


Respondent Thryv, Inc., its officers, agents, successors, and 
assigns, shall


1.  Cease and desist from 
(a)  Refusing to provide the Union with information it re-


quested that is relevant and necessary to the Union’s perfor-
mance of its duties as the collective-bargaining representative of 
Respondent’s employees.


(b)  In any like or related manner interfering with, restraining, 
or coercing employees in the exercise of the rights guaranteed 
them by Section 7 of the Act.


2.  Take the following affirmative action necessary to effectu-
ate the policies of the Act.


(a)  Promptly provide the Union with all the relevant 


41 The job titles of Customer Associate, Representative Directory, 
Sales Representative, Field Sales Collector, Office Assistant, Supervi-
sor’s Assistant, Telephone Sales Representative, and Universal Support 
Associate have been “archived” by the parties and are not currently in 
use.


42 If no exceptions are filed as provided by Sec. 102.46 of the Board’s 
Rules and Regulations, the findings, conclusions, and recommended Or-
der shall, as provided in Sec. 102.48 of the Rules, be adopted by the 
Board and all objections to them shall be deemed waived for all purposes.


43 If the facility involved in these proceedings is open and staffed by 
a substantial complement of employees, the notices must be posted 
within 14 days after service by the Region. If the facility involved in 
these proceedings is closed due to the Coronavirus Disease 2019 


information it requested regarding:  Quarterly Relief; the loca-
tions of the New Business Advisors; and the accounts assigned 
to, or worked on by, Luis Pantoja and Marlon McConner.


(b)  Promptly provide the Union with all the relevant infor-
mation it requested regarding an audit trail of the New Business 
Advisor accounts showing:  the history of the account; the reve-
nues and commissions associated with the account; the sales rep-
resentatives assigned to the account; the customer information 
for the account; and the market location of the account.


(c)  Promptly provide the Union with all the relevant infor-
mation requested in its email dated October 17, 2019, as further 
set forth herein.


(d)  Promptly provide the Union with all the relevant infor-
mation it requested regarding twin accounts and the unification 
process, including the customer names and customer addresses 
associated with the twin accounts. 


(e)  Within 14 days after service by the Region, post at its 
Northern California and Nevada area facilities copies of the at-
tached notice marked “Appendix.”  Copies of the notice, on 
forms provided by the Regional Director for Region 20, after be-
ing signed by the Respondent’s authorized representative, shall 
be posted by the Respondent and maintained for 60 consecutive 
days in conspicuous places, including all places where notices to 
employees are customarily posted.43  In addition to physical 
posting of paper notices, notices shall be distributed electroni-
cally, such as by email, posting on an intranet or an internet site, 
and/or other electronic means, if the Respondent customarily 
communicates with its employees by such means. Reasonable 
steps shall be taken by the Respondent to ensure that the notices 
are not altered, defaced, or covered by any other material. If the 
Respondent has gone out of business or closed the facility in-
volved in these proceedings, the Respondent shall duplicate and 
mail, at its own expense, a copy of the notice to all current em-
ployees and former employees employed by the Respondent at 
any time since April 12, 2019.


(f)  Within 21 days after service by the Region, file with the 
Regional Director for Region 20 a sworn certification of a re-
sponsible official on a form provided by the Region attesting to 
the steps that the Respondent has taken to comply with this order.


Dated, Washington, D.C.  April 23, 2021


APPENDIX


NOTICE TO EMPLOYEES


POSTED BY ORDER OF THE


NATIONAL LABOR RELATIONS BOARD


An Agency of the United States Government


(COVID-19) pandemic, the notices must be posted within 14 days after 
the facility reopens and a substantial complement of employees have re-
turned to work, and the notices may not be posted until a substantial com-
plement of employees have returned to work. Any delay in the physical 
posting of paper notices also applies to the electronic distribution of the 
notice if the Respondent customarily communicates with its employees 
by electronic means, and to the reading of the notice to employees.  If 
this Order is enforced by a judgment of a United States court of appeals, 
the words in the notice reading “Posted by Order of the National Labor 
Relations Board” shall read “Posted Pursuant to a Judgment of the United 
States Court of Appeals Enforcing an Order of the National Labor Rela-
tions Board.”
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The National Labor Relations Board has found that we violated 
Federal labor law and has ordered us to post and obey this notice.


FEDERAL LAW GIVES YOU THE RIGHT TO


Form, join, or assist a union
Choose representatives to bargain with us on your be-


half
Act together with other employees for your benefit and 


protection
Choose not to engage in any of these protected activi-


ties.


WE WILL NOT refuse to provide the International Brotherhood 
of Electrical Workers, Local 1269 (Union) with requested infor-
mation that is relevant and necessary to the Union’s performance 
of its duties as the collective-bargaining representative of our 
Northern California Region sales and clerical employees in the 
following classifications:


Account Executive New Media (New Business Advisor-Prem-
ise); Advertising Sales Representative (Business Advisor-
Premise); Key Account Executive (Sr. Business Advisor-
Premise); Customer Associate; Representative Directory; 
Sales Representative, Field Sales Collector, Office Assistant, 
Supervisor’s Assistant, Telephone Sales Representative, and 
Universal Support Associate, excluding all other employees 
and supervisors as defined in the Act.


WE WILL NOT in any like or related manner interfere with, re-
strain, or coerce you in the exercise of these rights listed above. 


WE WILL promptly provide the Union with all the relevant 


information it requested regarding: Quarterly Relief; the loca-
tions of the New Business Advisors; the accounts assigned to, or 
worked on by, Luis Pantoja and Marlon McConner, and the cus-
tomer names and addresses associated with twin accounts.


WE WILL promptly provide the Union with all the relevant in-
formation requested in its email dated October 17, 2019.


WE WILL promptly provide the Union with all the relevant in-
formation it requested regarding an audit trail of the New Busi-
ness Advisor accounts showing:  the history of the account; the 
revenues and commissions associated with the account; the sales 
representatives assigned to the account; the customer infor-
mation for the account; and the market location of the account.


THRYV, INC.


The Administrative Law Judge’s decision can be found at 
www.nlrb.gov/case/20-CA-250250 or by using the QR code be-
low. Alternatively, you can obtain a copy of the decision from 
the Executive Secretary, National Labor Relations Board, 1015 
Half Street, S.E., Washington, D.C. 20570, or by calling (202) 
273-1940.
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NOTICE:  This opinion is subject to formal revision before publication in the bound vol-
umes of NLRB decisions.  Readers are requested to notify the Executive Secre-
tary, National Labor Relations Board, Washington, D.C.  20570, of any typo-
graphical or other formal errors so that corrections can be included in the bound 
volumes.  


Xcel Protective Services, Inc. and International Union, 
Security, Police, and Fire Professionals of Amer-
ica, Local 5.  Cases 19–CA–232786, 19–CA–
233141, 19–CA–234438, and 19–CA–237861


September 8, 2022


DECISION AND ORDER


BY CHAIRMAN MCFERRAN AND MEMBERS RING 


AND WILCOX 


On December 7, 2020, Administrative Law Judge John 
T. Giannopoulos issued the attached decision.  The Re-
spondent filed exceptions and a supporting brief, and the 
Acting General Counsel and the Charging Party filed an-
swering briefs.  The Charging Party filed cross-exceptions 
and a supporting brief, and the Respondent filed an an-
swering brief.  


The National Labor Relations Board has delegated its 
authority in this proceeding to a three-member panel.


The Board has considered the decision and the record in 
light of the exceptions and briefs and has decided to affirm 
the judge’s rulings, findings,1 and conclusions and to 
adopt the recommended Order as modified and set forth in 
full below.2


The case before us includes allegations that the Re-
spondent, a military contractor, violated Section 8(a)(1) of 
the National Labor Relations Act by retaliating against 
two of its security officer employees, Mark Salopek and 
Steve Mullen, for raising safety concerns about the Re-
spondent’s refusal to follow the Navy’s weapons-qualifi-
cation practices.  We adopt the judge’s finding, for the rea-
sons stated in his decision, that the Respondent did not un-
lawfully constructively discharge Mullen. As discussed 
below, and contrary to our dissenting colleague, we also 
adopt the judge’s finding that the Respondent unlawfully 
discharged Salopek.    


1 The Respondent has excepted to some of the judge’s credibility 
findings. The Board’s established policy is not to overrule an adminis-
trative law judge’s credibility resolutions unless the clear preponderance 
of all the relevant evidence convinces us that they are incorrect.  Stand-
ard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362 (3d 
Cir. 1951).  We have carefully examined the record and find no basis for 
reversing the findings.  


There are no exceptions to the judge’s findings that the Respondent 
violated Sec. 8(a)(1) of the Act by telling employees that they would no 
longer be allowed to go home early because someone complained about 
guard mount pay, and Sec. 8(a)(5) and (1) by failing to provide the Union 
with information it requested on October 30, 2018, or delaying in provid-
ing that information for 3 months. There are also no exceptions to the 
judge’s dismissal of allegations that the Respondent violated Sec. 8(a)(3)
and (1) by retaliating against employee Daniel Lein because he 


I. FACTS RELEVANT TO SALOPEK’S DISCHARGE


Until September 2019, the Respondent was a contractor 
for the United States Navy providing armed security ser-
vices at Naval Magazine Indian Island, a naval base, port, 
and munitions storage facility in Puget Sound near Seattle, 
Washington.  The base is the largest of its kind on the West 
Coast, and access is tightly regulated.  The Union repre-
sented a unit of about 50 of the Respondent’s security of-
ficers, armed personnel tasked with staffing and monitor-
ing key checkpoints around the base.  


Security officers on patrol carried a Navy-issued pistol 
and, depending on their shift assignment, a shotgun or as-
sault rifle.  As a condition of employment, the Navy re-
quired the security officers to pass a shooting test for each 
type of weapon every 6 months at a Navy-approved shoot-
ing range using weapons, ammunition, and targets pro-
vided by the Navy.  Security officers on guard duty were 
prohibited from carrying the weapon(s) for which they 
failed to qualify.  The Navy relied on the Respondent’s 
managers to properly administer the tests and certify their 
successful completion.  However, in spite of Navy re-
quirements, the Respondent at times allowed security of-
ficers to qualify on unapproved ranges with unapproved 
weapons and ammunition.  On at least one weapons-qual-
ification form, the Respondent incorrectly certified that it 
had conformed to the Navy’s testing requirements.   


Salopek began working for the Respondent as a security 
officer in 2013.  In 2016–2017, he learned that the Re-
spondent was conducting shooting tests at unapproved 
ranges, including gravel pits and the backyard of one se-
curity officer’s house.  While serving as a line safety of-
ficer/line coach monitoring shooting tests at an approved 
shooting range around February 2018, Salopek saw three 
security officers fail multiple shooting tests.  Gerald Pow-
less, the Respondent’s shooting instructor, then altered the 
targets to make them easier to see, and the security officers 
passed their tests.  Salopek was concerned that such po-
tential breaches of protocol could compromise safety at 


complained about guard mount pay, and Sec. 8(a)(5) and (1) by failing 
to provide information requested by the Union on January 21, February 
28, and May 8, 2019.


2 We shall modify the judge’s recommended Order in accordance 
with our decision in Cascades Containerboard Packaging–Niagara, 370 
NLRB No. 76 (2021), as modified in 371 NLRB No. 25 (2021), and to 
conform to the Board’s standard remedial language for the violations 
found.  Because the uncontradicted record evidence shows that the Re-
spondent no longer provides contract services at the facility involved in 
these proceedings, we shall order it to mail copies of the notice to unit 
employees employed by the Respondent at any time from October 27, 
2018, until the date the notices are mailed.  See, e.g., Strategic Resources, 
Inc., 364 NLRB No. 42, slip op. at 2 (2016); Bergensons Property Ser-
vices, 338 NLRB 883, 883 (2003).  We shall substitute a new notice to 
conform to the Order as modified.
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the base and spoke about it to coworkers, including Mul-
len, who shared his concerns.  


On March 9, 2018,3 Salopek informed John Morgan, the 
Respondent’s CEO, of the Respondent’s use of unap-
proved ranges and altered targets.  Several days later, Mor-
gan told Salopek that he had instructed the Respondent’s 
operations manager to follow all proper range policies and 
procedures.  However, in mid-May, probationary em-
ployee Daniel Lein failed one of his shooting tests, and 
Powless proposed that Lein retake the test later that month 
at an unapproved range using an unapproved weapon.  
Lein asked coworkers, including Salopek and Mullen, 
whether this was the Respondent’s standard practice.  Sal-
opek shared his concerns about the Respondent’s weap-
ons-qualification practices with Lein, who ultimately de-
clined Powless’ offer based on his belief that the Navy had 
not authorized tests under those conditions.


After speaking with Mullen and another employee, Ja-
cob Schryver, Salopek emailed a letter to Morgan on June 
28.  In the letter, Salopek recounted several examples of 
the Respondent failing to follow shooting test protocols 
and offered several reasons why he was contacting Mor-
gan directly, starting with the following (emphasis in orig-
inal):


1. First and foremost someone could have gotten hurt 
from a ricochet, or a twisted ankle, or tripping and acci-
dental discharge. Secondly any number [of] things 
could place this company in civil liability.


2. We believe we may have [security] officers that may
be unable to safely fire their weapons accurately and 
handle them properly in the event we have a critical in-
cident on the base, especially at the ECP (Entry Control 
Point).


Morgan replied the next day, stating that 


I read the first part of your letter. So much was misin-
terpreted that I don’t know where to begin. I will work 
with [operations manager Michael Terry] to see what we 
need to do. It’s unfortunate the message was confused, 
it was our intent to include your talent [in] training espe-
cially compliance but it seems there is a major discon-
nect between you[] and your Captain. I don’t know if 
you realize it but that man has stepped up for you on 
many occasions just as you have for this company. We 
need to fix this relationship. I will be in touch.


Salopek was dissatisfied with Morgan’s response, and he, 
Mullen, and Lein resolved to raise their concerns to the base 
commanding officer, Rocky Pulley.  


3 The following dates are in 2018.


On July 8, Salopek, Mullen, and Lein informed Com-
mander Pulley of the Respondent’s use of unapproved 
shooting ranges and ammunition, as well as their safety 
concerns. Commander Pulley asked them to notify the 
Navy’s installation security officer, Mike Jones.  The next 
day, Mullen emailed Jones on behalf of himself, Salopek, 
Lein, and another security officer, stating that they were 
“coming forward with a safety [i]ssue concerning Weap-
ons qualifications.”  The email mentioned several inci-
dents in which the Respondent used unapproved ranges, 
weapons, and altered targets to help security officers pass 
their shooting tests.  On one test day, according to the 
email, a security officer’s “ability to effectively handle, 
and manipulate [an assault rifle and a shotgun] came into 
question,” and the security officer could not qualify on the 
assault rifle even after Powless altered the target.  That 
same day, according to Salopek, another security officer 
“struggled horribly,” “should be taken off the range be-
cause of unsafe handling with the shotgun,” and failed as-
sault rifle and shotgun tests.  The email further alleged that 
these security officers passed rescheduled shooting tests 
shortly thereafter using altered targets or unauthorized 
ranges and were allowed to continue their security patrols 
at the base.  The email concluded that “[w]e feel this prac-
tice is unsafe, against Navy policy, and illegal, by falsify-
ing federal documents,” noting that “[t]his is an abridged 
version of what is going on.”  Jones forwarded the email 
to Richard Rake, a Navy civilian employee who helped 
oversee the Respondent’s contract.  Rake forwarded the 
email to operations manager Terry, who then forwarded it 
to CEO Morgan.  Neither Jones nor any other Navy repre-
sentative responded to the email.


Rake and Steve Manson, the Navy’s performance as-
sessment representative, investigated and ultimately found 
no merit to these allegations.  They recommended in a July 
25 report that the Respondent remove Salopek from his 
position.  In response to what he perceived to be bias in 
Rake and Manson’s investigation, Salopek filed a com-
plaint with the Navy’s Office of the Inspector General 
(OIG) on August 15.  He attached a letter to the complaint 
in which he discussed the Respondent’s unauthorized 
range practices and expressed his concerns.  He “doubted 
[one security officer’s] ability to defend herself; her co-
workers and especially with the risk of a public park di-
rectly across the street from the Main Gate [of the base].”  
He maintained that the Respondent’s use of gravel pits for 
shooting tests “is unsafe [due to the possibility] of rico-
chets, it’s against [Navy] Policy, accidents from an unim-
proved range like tripping and falling, and no medical 
[personnel] present,” noting one security officer’s 
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admission that a ricochet had struck him in the chest at a 
gravel pit shooting range.  Salopek also recounted a con-
versation he had with Rake and Manson as part of the in-
vestigation, asserting that one security officer “was never 
given the eight hours of safety and familiarization, and 
that she has a right to defend herself, we have a right to be 
confident she can defend us, and the public has a right to 
be safe.”  Salopek mentioned that he told Rake and Man-
son that “gravel pits are dangerous,” and Rake “agreed im-
mediately and stated he would never shoot at a gravel pit 
because of . . . ‘ricochets.’”  In a September 11 email, the 
OIG acknowledged Salopek’s “concerns regarding [the 
Respondent’s] weapons qualification methods, documen-
tation, and processes” but “determined this case is not ap-
propriate for an IG investigation.”  The OIG further stated 
that it had referred Salopek’s allegations to Navy leader-
ship at the Indian Island base, including the commanding 
officer.   


As discussed at length in the judge’s decision, the Re-
spondent and Navy leadership both reacted unfavorably to 
Salopek’s allegations.  In late October, Rake again recom-
mended that the Respondent remove Salopek from his po-
sition based on Rake’s view that the allegations were false.  
The Respondent discharged Salopek on October 27, citing 
his alleged dishonesty, violation of the Navy chain of 
command, and lack of candor in response to the investiga-
tion of his actions.


II. ANALYSIS


The judge found, and we agree, that Salopek’s dis-
charge was unlawful under Wright Line.4  Under Wright 
Line, the General Counsel has the initial burden of estab-
lishing that an employee’s union or other protected con-
certed activity was a motivating factor in the employer’s 
adverse employment action against the employee. The 
General Counsel sustains this burden by proving that (1) 
the employee engaged in union or other protected con-
certed activity, (2) the employer had knowledge of that ac-
tivity, and (3) the employer harbored animus against union 
or other protected concerted activity.5 Id. at 1089. Once 


4 We note that all parties agree that this allegation should be consid-
ered under Wright Line, 251 NLRB 1083 (1980), enfd. 662 F.2d 899 (1st 
Cir. 1981), cert. denied 455 U.S. 989 (1982), approved in NLRB v. Trans-
portation Management Corp., 462 U.S. 393, 399–403 (1983), and we 
therefore find that standard appropriate here.  


Member Wilcox further notes that because any such analysis would 
not warrant a different result, she finds it unnecessary to consider 
whether NLRB v. Burnup & Sims, 379 U.S. 21 (1964), should apply to 
the factual circumstances presented here.


5 In Tschiggfrie Properties, Ltd., 368 NLRB No. 120, slip op. at 1, 6 
(2019), the Board stated the view that “the evidence of animus must sup-
port finding that a causal relationship exists between the employee’s pro-
tected activity and the employer’s adverse action against the employee.”  
Chairman McFerran adheres to her views expressed in Tschiggfrie that 


the General Counsel sustains her initial burden, the burden 
shifts to the employer to demonstrate that it would have 
taken the same action even in the absence of the union or 
other protected concerted activity. Id.


We agree with the judge that the General Counsel sus-
tained her initial burden under Wright Line, and that the 
Respondent failed to sustain its defense burden.  The judge 
found, and the Respondent does not dispute, that Salopek 
engaged in protected concerted activity by raising safety 
concerns about the Respondent’s weapons-qualification 
practices to Navy leadership and that the Respondent had 
knowledge of that activity.  Further, we agree with the 
judge, for the reasons stated in his decision, that the Re-
spondent acted with significant animus against Salopek’s 
protected concerted activity, and we find that the Re-
spondent’s exceptions to the judge’s animus findings are 
without merit.  We likewise find no merit in the Respond-
ent’s exceptions to the judge’s finding that the Respondent 
failed to establish that it would have discharged Salopek 
even absent his protected concerted activity based on his 
conduct during the investigation into his actions, his fail-
ure to follow the Navy’s chain of command, and Rake’s 
recommendation that the Respondent remove him from 
the contract.  We therefore affirm the judge’s finding that 
the Respondent violated Section 8(a)(1) by discharging 
Salopek.  


Our dissenting colleague first suggests that Salopek did 
not engage in protected activity by raising group safety 
concerns with Navy leadership because, in his view, it is 
questionable whether the purpose of Salopek’s communi-
cations was for “mutual aid or protection” within the 
meaning of Section 7.6  Further, relying on NLRB v. Elec-
trical Workers Local 1229 (Jefferson Standard), 346 U.S. 
464 (1953), and Mountain Shadows Golf Resort, 330 
NLRB 1238 (2000),7 our dissenting colleague argues that 
even assuming Salopek’s communications were initially 
protected under Section 7, they did not retain the protec-
tion of the Act because Salopek failed to adequately ap-
prise the Navy of the existence of an ongoing labor dispute 
related to employees’ terms and conditions of 


the “clarifications” that decision purported to make to the General Coun-
sel’s initial Wright Line burden were unnecessary, as the relevant “clari-
fying” concepts were already embedded in the Wright Line framework 
and reflected in the Board’s body of Wright Line cases.  As noted in prior 
decisions, Member Wilcox agrees with the Chairman’s concurring opin-
ion in Tschiggfrie.


6 Our dissenting colleague does not dispute that Salopek engaged in 
concerted activity.


7 As stated in Mountain Shadows, “the Board has held that employee 
communications to third parties in an effort to obtain their support are 
protected where the communication indicated it is related to an ongoing 
dispute between the employees and the employers and the communica-
tion is not so disloyal, reckless or maliciously untrue as to lose the Act’s 
protection.”  Id. at 1240.
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employment.  We disagree with our colleague’s argu-
ments, as they are procedurally improper, disregard facts 
supporting the judge’s finding, and take an overly narrow 
view of Section 7’s “mutual aid or protection” clause and 
the manner in which an employee must disclose the exist-
ence of a labor dispute when appealing to a third party for 
support.  


To begin, unlike our dissenting colleague, the Respond-
ent makes no argument in its exceptions or supporting 
brief that Salopek’s communications with Navy leader-
ship were not for the purpose of mutual aid or protection 
or that Salopek lost the protection of the Act by failing to 
disclose the existence of an ongoing labor dispute between 
security officers and the Respondent.8  Under Section 
102.46(a)(1)(ii) and (f) of the Board’s Rules and Regula-
tions, “[a]ny exception to a ruling, finding, conclusion, or 
recommendation which is not specifically urged will be 
deemed to have been waived” and “[m]atters not included 
in exceptions or cross-exceptions may not thereafter be 
urged before the Board, or in any further proceeding.”  
Thus, our dissenting colleague’s argument is not properly 
before the Board. 9  See, e.g., Lou’s Transport, Inc. v. 
NLRB, 644 Fed.Appx. 690, 694-695 (6th Cir. 2016) (find-
ing that employer’s failure to except to judge’s finding that 
employee did not engage in protected concerted activity 
waived argument); MEI-GSR Holdings, LLC d/b/a Grand 
Sierra Resort & Casino/HG Staffing, LLC, 365 NLRB No. 
76, slip op. at 2 (2017) (finding respondent waived argu-
ment raised by dissenting Board member, where party
failed to raise argument on exception). 


Moreover, even assuming the Respondent had properly 
raised these arguments, we would find that they lack merit. 
First, Salopek’s communications with Navy leadership 
were for the purpose of “mutual aid or protection” because 
they concerned the security officers’ safety in their work-
place.  Salopek did not merely criticize the Respondent’s 
weapons-qualification practices or raise concerns regard-
ing potential consequences the Respondent might face be-
cause of those practices, as the dissent contends.  Rather, 
as set forth above, in a series of communications, Salopek 
directly and explicitly informed Navy leadership—which 
prescribed the security officers’ weapons-qualification 


8 The Respondent instead argues that Salopek lost the protection of 
the Act by making statements with reckless disregard for their truth or 
falsity.  As explained above, because we adopt the judge’s finding that 
the core issues Salopek raised with Navy leadership were true, we find 
no merit in the Respondent’s arguments to the contrary.  We further note 
that our dissenting colleague does not contend that Salopek’s statements 
were maliciously false.


9 We reject our colleague’s apparent suggestion that it is an appropri-
ate exercise of his discretion to freely rely on legal theories not raised by 
the Respondent.  Such discretion should be based upon a party having 
properly raised the underlying issue, which the Respondent failed to do 


requirements and had significant authority over these par-
ticular terms and conditions of employment—that he and 
other security officers believed that the Respondent had 
failed to comply with the Navy contract, and that this com-
promised their safety both at the range and while on guard 
duty.  It required no inferential leap for Navy leadership 
to understand that Salopek’s references to weapons-quali-
fication practices and other security officers’ inability to
operate certain weapons, particularly in the event of a base 
emergency, pertained to concerns about the risk of work-
place injuries by, for example, improperly-qualified 
coworkers misfiring their weapons or failing to neutralize 
a threat.  On this record, it is clear that Salopek requested 
the Navy’s assistance in changing what he and others per-
ceived to be unsafe working conditions at the base.  See, 
e.g., North West Rural Electric Cooperative, 366 NLRB 
No. 132, slip op. at 12-13, 17 (2018) (public Facebook 
posts criticizing employer’s safety practices and training 
and advocating for better accident prevention were pro-
tected because their purpose was to “seek and provide mu-
tual support toward group action” encouraging the em-
ployer and others to improve working conditions); River-
boat Services of Indiana, Inc., 345 NLRB 1286, 1294 
(2005) (entreaties for Coast Guard to upgrade licensing re-
quirements for riverboat engineers were protected in part 
due to object of ensuring employee and passenger safety).  


We also find misplaced the dissent’s reliance on the fact 
that Salopek presented Navy leadership with certain con-
cerns that were not directly related to employees’ terms 
and conditions of employment.  Contrary to the dissent, 
Salopek’s isolated references to a public park across the 
street from the base’s main gate do not detract from the 
clear concerns about employee safety he communicated.  
Likewise, they certainly do not diminish the Act’s protec-
tion of those concerns.  See, e.g., Springfield Air Center, 
311 NLRB 1151, 1155 (1993) (employees “acted together 
for a protected purpose concerning both their conditions 
and terms of employment and for the protection of [t]he 
public over a perceived unlawful and unsafe violation of 
[federal] regulations”). For that reason, Five Star Trans-
portation, Inc., 349 NLRB 42, 45 (2007), enfd. 522 F.3d 
46 (1st Cir. 2008), cited by our colleague, is readily 


here.  Indeed, the decisions our colleague relies on recognize that resolv-
ing an issue on a theory different from that raised by a party is limited to 
situations where the party properly raises the issue to the adjudicating 
body.  See Kamen v. Kemper Financial Services, 500 U.S. 90, 99 (1991) 
(“When an issue or claim is properly before the court, the court is not 
limited to the particular legal theories advanced by the parties . . . . (em-
phasis added)); Electrical Workers IBEW Local 58 (Paramount Indus-
tries.), 365 NLRB No. 30, slip op. at 4 fn. 17 (2017) (finding violation 
on legal theory different from that of judge or General Counsel where 
issue was properly raised in complaint allegations).  
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distinguishable.  There, the Board found that employees’ 
letters to a client were not protected because they raised 
only nonspecific safety concerns on behalf of the general 
public with no apparent relationship to employees’ terms 
and conditions of employment.  Id. at 44-45.  Here, as dis-
cussed, Salopek and other security officers raised specific 
employee safety concerns with the Navy that directly af-
fected their terms and conditions of employment.10  We 
accordingly reject our colleague’s suggestion that Salo-
pek’s communications were not for mutual aid or protec-
tion. 


We similarly reject our dissenting colleague’s argument 
that, under the first prong of Mountain Shadows, supra, 
Salopek needed to provide Navy leadership additional in-
formation to establish a nexus between his concerns about 
the Respondent’s weapons-qualification practices and an 
ongoing labor dispute.11  As described above, Salopek put 
Navy leadership on sufficient notice of the security offic-
ers’ ongoing labor dispute with the Respondent by de-
scribing the negative effect the Respondent’s weapons-
qualification practices had on the officers’ safety on the
job.  In arguing that Salopek’s communications with Navy 
leadership failed to establish the necessary nexus to em-
ployees’ labor dispute with the Respondent, our dissenting 
colleague notes that the judge found that Salopek’s initial 
communication with Commander Pulley included vague 
concerns about a “safety issue,” and that Salopek did not 
tell Commander Pulley that security officers had already 
raised their concerns to the Respondent.  However, the dis-
sent’s limited reliance on Salopek’s initial conversation 
with Commander Pulley is misplaced, as Salopek’s ac-
tions “must be viewed ‘in [their] entirety and in context,’
in order to determine whether there is a nexus to terms and 


10 For the same reason, our dissenting colleague’s contention that Sal-
opek was solely acting as a whistleblower is unfounded.  While Salopek 
and his coworkers raised a range of concerns about the Respondent’s 
weapons-qualification practices, they consistently emphasized their per-
sonal concerns about workplace safety, bringing their communications 
squarely within the ambit of Sec. 7.  


11 Because the Respondent did not raise any issue regarding whether 
Salopek sufficiently disclosed the existence of a labor dispute on excep-
tion, we limit our response here to the arguments raised by our dissenting 
colleague.  In this regard, we note that our dissenting colleague does not 
argue that the General Counsel bears the burden of showing that an em-
ployee making an appeal to a third party indicated that there was an on-
going labor dispute.  Like our dissenting colleague, we do not address 
this issue, which remains pending before the Board on remand.  See On-
cor Electric Delivery Co. LLC v. NLRB, 887 F.3d 488 (D.C. Cir. 2018).


12 We find no merit in our dissenting colleague’s apparent suggestion 
that the general principle for which we cite Arlington Electric was de-
pendent upon the specific facts in that case.  


13 We agree with our dissenting colleague that, under the first prong 
of Mountain Shadows, employees must provide enough information 
about the existence of a labor dispute to allow third parties to “filter the 
information critically” when they appeal to those third parties for sup-
port.  Sierra Publishing Co. v. NLRB, 889 F.2d 210, 217 (9th Cir. 1989).  


conditions of employment.”  See Five Star Transporta-
tion, Inc., supra at 45.  To the extent the concerns ex-
pressed by Salopek in his initial conversation with Com-
mander Pulley were vague, Salopek’s subsequent commu-
nications with Navy leadership and the dissemination of 
that information to Commander Pulley and others cured 
any ambiguity and established a clear nexus to employees’ 
terms and conditions of employment and their dispute 
with the Respondent.  In addition, contrary to our col-
league’s argument, Salopek did not need to tell Com-
mander Pulley that he and others had already taken their 
concerns to the Respondent for that conversation to be 
protected or to establish the existence of a labor dispute.  
See generally Arlington Electric, 332 NLRB 845, 846 
(2000) (no requirement that employee first raise issue with 
employer to establish a labor dispute).12  Accordingly, we 
find that Salopek’s communications with the Navy satis-
fied the first prong of Mountain Shadows.13  


In sum, we agree with the judge that Salopek engaged 
in protected concerted activity and retained the protection 
of the Act at all relevant times.  We further find that Salo-
pek’s protected concerted activity was a motivating factor 
in his discharge, and the Respondent failed to establish 
that it would have discharged him in the absence of his 
protected concerted activity.  The Respondent’s excep-
tions are unavailing, and our dissenting colleague has oth-
erwise presented no basis for reversal.  For the foregoing 
reasons, we affirm the judge’s finding that the Respondent 
violated Section 8(a)(1) of the Act by discharging Salo-
pek. 


But we emphasize that this requirement is not onerous and does not re-
quire employees to use particular words or phrases.  While our dissenting 
colleague acknowledges that Board law did not require Salopek to file a 
grievance or otherwise avail himself of the Union’s assistance in pursu-
ing his safety concerns, Board law similarly provides no support for our 
colleague’s suggestion that Salopek’s failure to reference the union con-
tract or “the traditional apparatus of labor disputes” has any bearing on 
either the existence of a labor dispute or whether Salopek provided suf-
ficient context regarding his dispute with the Respondent to apprise Navy 
leadership of that dispute.  Our colleague’s formalistic view of the first 
prong of Mountain Shadows runs the risk of impairing employees’ ability 
to exercise their Sec. 7 rights, because if employees “are not permitted 
to address matters that are of direct interest to third parties in addition to 
complaining about their own working conditions, it is unlikely that work-
ers’ undisputed right to make third party appeals in pursuit of better 
working conditions would be anything but an empty provision.”  Id.  
Here, Salopek and his coworkers provided sufficient context regarding 
their dispute with the Respondent for the Navy to filter their complaints 
critically.  


We note again that neither the Respondent nor our dissenting col-
league argues that the second prong of Mountain Shadows is not satis-
fied, and we affirm the judge’s findings that Salopek’s statements were 
not disloyal or recklessly or maliciously untrue.  
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ORDER


The National Labor Relations Board orders that the Re-
spondent, Xcel Protective Services, Inc., Seattle, Wash-
ington, its officers, agents, successors, and assigns, shall 


1.  Cease and desist from
(a) Threatening employees with reprisals if they engage 


in protected concerted activities.
(b)  Discharging employees because they engage in pro-


tected concerted activities.
(c) Refusing to bargain collectively with International 


Union, Security, Police, and Fire Professionals of Amer-
ica, Local 5 (the Union) by failing or refusing to furnish it 
with requested information, or unreasonably delaying in 
furnishing it with requested information, that is relevant 
and necessary to the Union’s performance of its functions 
as the collective-bargaining representative of the employ-
ees in the following appropriate unit:


All federal contract security officers employed by the 
Company at the Indian Island Naval Magazine in the 
State of Washington. Excluding all other employees, 
employed in any capacity such as Area Managers, Cap-
tains, Lieutenants, office or clerical employees, and pro-
fessional employees as defined in the National Labor 
Relations Act.


(d)  In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the 
rights guaranteed them by Section 7 of the Act.


2.  Take the following affirmative action necessary to 
effectuate the policies of the Act.


(a) Provide to the Union in a timely manner the infor-
mation requested by the Union on October 30, 2018, to the 
extent that it has not already done so.


(b)  Within 14 days from the date of this Order, offer 
Mark Salopek full reinstatement to his former job or, if 
that job no longer exists, to a substantially equivalent po-
sition, without prejudice to his seniority or any other rights 
or privileges previously enjoyed.


(c)  Make Mark Salopek whole for any loss of earnings 
and other benefits suffered as a result of the discrimination 
against him, in the manner set forth in the remedy section 
of the judge’s decision.  


(d)  Compensate Mark Salopek for any adverse tax con-
sequences of receiving a lump-sum backpay award, and, 
within 21 days of the date the amount of backpay is fixed 
by agreement or Board order, file with the Regional Di-
rector for Region 19 a report allocating the backpay award 
to the appropriate calendar year(s).


14 If this Order is enforced by a judgment of a United States court of 
appeals, the words in the notice reading “Mailed by Order of the National 
Labor Relations Board” shall read “Mailed Pursuant to a Judgment of the 


(e) File with the Regional Director for Region 19, 
within 21 days of the date the amount of backpay is fixed 
by agreement or Board order or such additional time as the 
Regional Director may allow for good cause shown, a 
copy of Mark Salopek’s corresponding W-2 form(s) re-
flecting the backpay award.


(f)  Within 14 days from the date of this Order, remove 
from its files any reference to the unlawful discharge of 
Mark Salopek, and within 3 days thereafter, notify him in 
writing that this has been done and that the discharge will 
not be used against him in any way.


(g) Preserve and, within 14 days of a request, or such 
additional time as the Regional Director may allow for 
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, social 
security payment records, timecards, personnel records 
and reports, and all other records, including an electronic 
copy of such records if stored in electronic form, neces-
sary to analyze the amount of backpay due under the terms 
of this Order.


(h) Within 14 days after service by the Region, dupli-
cate and mail, at the Respondent’s own expense, a copy of 
the attached notice marked “Appendix”14 to the Union and 
to all former bargaining unit employees employed by the 
Respondent at any time since October 27, 2018. The no-
tice shall be mailed to the last known address of each of 
the employees after being signed by the Respondent’s au-
thorized representative. In addition to mailing paper no-
tices, notices shall be distributed electronically, such as by 
email, posting on an intranet or an internet site, or other 
electronic means, if the Respondent customarily commu-
nicated with its former bargaining unit employees by such 
means.


(i) Within 21 days after service by the Region, file with 
the Regional Director for Region 19 a sworn certification 
of a responsible official on a form provided by the Region 
attesting to the steps that the Respondent has taken to com-
ply.


   Dated, Washington, D.C.  September 8, 2022


______________________________________
Lauren McFerran, Chairman


______________________________________
Gwynne A. Wilcox, Member


United States Court of Appeals Enforcing an Order of the National Labor 
Relations Board.”
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(SEAL)            NATIONAL LABOR RELATIONS BOARD


MEMBER RING, dissenting in part.
Mark Salopek, a guard employed by Xcel Protective 


Services (Respondent or Xcel) at a United States Navy 
ammunitions installation, believed that the Respondent 
was violating Navy regulations by letting guards complete 
required weapons-qualification testing at unauthorized 
sites, using unauthorized weapons and ammunition, and 
shooting at improperly altered targets.  He also believed 
that at least one report documenting weapons-qualifica-
tion testing contained a false statement.  Salopek was trou-
bled by these practices, and he discussed his concerns with 
fellow guards and communicated them to the Respondent.  
Dissatisfied with the response he received, Salopek de-
cided to present his concerns directly to the commanding 
officer at the Navy installation.  During his interactions 
with the Navy, Salopek disparaged Xcel’s weapons-qual-
ification practices, broadly criticizing the Respondent for 
violating Navy regulations and accusing the Respondent 
of committing illegal conduct, falsifying records, and en-
gaging in a cover up.  Although Salopek also vaguely re-
ferred to safety concerns, he never indicated to the Navy 
that Xcel’s weapons-qualification practices posed a threat 
to the guards’ safety.  The Respondent subsequently dis-
charged Salopek for violating its chain of command by 
taking these disparaging criticisms to the Navy.  


The National Labor Relations Act (the Act) gives em-
ployees the right, among others, to engage in concerted 
activities for the purpose of mutual aid or protection, and 
such activities can include appeals to third parties for sup-
port. The Act also recognizes employers’ right to dis-
charge employees “for cause,” and disloyalty is one such 
cause.  Both of these rights may be implicated when em-
ployees concertedly disparage their employer to a third 
party to gain support in an ongoing labor dispute, and the 
employer discharges the employees for disloyalty.  The 
Supreme Court addressed this situation in NLRB v. Elec-
trical Workers Local 1229 (Jefferson Standard), 346 U.S. 
464 (1952), and based on Jefferson Standard, the Board 
set forth a framework for dealing with these types of cases 


1 By “otherwise-protected disparagement,” I mean that the threshold 
requirements for Sec. 7 protection are satisfied.  That is, in disparaging 
their employer to a third party, the employee or employees doing so are 
engaged in either union activity or concerted activity for the purpose of 
mutual aid or protection.  If the threshold requirements for protection are 
not satisfied, the employee or employees are unprotected regardless of 
whether the disparagement would retain protection under Jefferson 
Standard and Mountain Shadows.  In those circumstances, there would 
be no Sec. 7 protection to retain.


2 In all other respects, I join my colleagues’ decision.
The majority observes that the Respondent has not advanced the ar-


guments I rely on and therefore has waived them.  Be that as it may, the 
Respondent’s theory of the case does not constrain me.  An appellate 


in Mountain Shadows Golf Resort, 330 NLRB 1238
(2000).  Under the Mountain Shadows framework, em-
ployees’ otherwise-protected disparagement of their em-
ployer, directed to a third party, loses the Act’s protection 
if the communication fails to indicate to the third party that 
it is related to an ongoing labor dispute between the em-
ployer and employees.1  


The reason for this requirement is plain.  As the Board 
and courts have emphasized, without such a disclosure the 
third party will not have the information it needs to criti-
cally filter the employees’ seemingly disloyal conduct.  To 
put it colloquially, the third party must be able to put the 
disparaging things the employees are saying about their 
employer in context, understanding that the employees 
have an axe to grind with their employer over the terms 
and conditions of their employment.   


My colleagues adopt the judge’s finding that Salopek 
was protected by the Act during his interactions with the 
Navy.  On this basis, they agree with the judge that the 
Respondent violated the Act by discharging Salopek be-
cause of that activity.  In my view, it is questionable 
whether those interactions, although concerted, were un-
dertaken for the purpose of mutual aid or protection, and 
therefore whether Salopek was protected by Section 7 as 
a threshold matter.  But even assuming he was, Salopek 
did not retain the Act’s protection because his communi-
cations to the Navy did not indicate that the criticisms of 
the Respondent’s weapons-qualification practices were 
related to an ongoing dispute with the Respondent over the 
guards’ working conditions.  Salopek lost the protection 
of the Act—if he ever had it to begin with—under the re-
quirements of Jefferson Standard and Mountain Shadows.  
Accordingly, his discharge did not violate the Act, and I 
dissent from my colleagues’ contrary conclusion.2  
Whether it might have violated a whistleblower law is an-
other matter, and one over which the Board has no juris-
diction.  


Facts and Background


The Respondent, a security services contractor, pro-
vided security at Naval Magazine Indian Island (Indian 


court, and by extension an appellate-court-like administrative agency 
such as the NLRB, “is not limited to the particular legal theories ad-
vanced by the parties, but rather retains the independent power to identify 
and apply the proper construction of governing law.”  Kamen v. Kemper 
Financial Services, 500 U.S. 90, 99 (1991).  Moreover, “[t]he Board,
with court approval, has repeatedly found violations for different reasons 
and on different theories from those of administrative law judges or the 
General Counsel, even in the absence of exceptions . . . .”  Electrical 
Workers IBEW Local 58 (Paramount Industries), 365 NLRB No. 30, slip 
op. at 4 fn. 17 (2017) (collecting cases) (emphasis in original).  By parity 
of reasoning, and consistent with Kamen, the Board should be able to 
dismiss alleged violations for different reasons and on different theories 
from those advanced by respondents.   
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Island), the only deep-water naval ammunitions port on 
the West Coast.  The Respondent’s guards, who patrolled 
Indian Island and manned security checkpoints, were 
armed with weapons and ammunition provided by the 
United States Navy.  Under Navy regulations, guards were 
required to qualify every 6 months on several different 
firearms at Navy-approved shooting ranges, using Navy-
authorized targets, weapons, and ammunition.3  Two 
failed weapons-qualification tests resulted in a guard’s re-
moval from the contract.  Xcel Lieutenant Gerald Powless 
was responsible for administering weapons-qualification 
tests and certifying guards’ successful completion.


Mark Salopek worked for the Respondent as a guard at 
Indian Island from May 2013 until his discharge in Octo-
ber 2018.  Salopek testified that beginning around Febru-
ary 2018, he observed Powless altering targets after 
guards failed a weapons-qualification test, and the guards 
then passing the test using the altered targets.  Salopek fur-
ther testified that Powless qualified guards using pri-
vately-owned, unauthorized weapons at unauthorized 
shooting ranges, including gravel pits.  Salopek testified 
that he believed these practices were unsafe and contrary 
to Navy regulations.  Salopek discussed the Respondent’s 
weapons-qualification practices with coworkers, includ-
ing guard Steve Mullen.  On March 9, 2018, Salopek re-
ported these practices to the Respondent’s Chief Execu-
tive Officer John Morgan, who promised to address them.  
Guard Daniel Lein testified that in May 2018, he and an-
other newly-hired guard failed their weapons-qualifica-
tion tests, but then qualified a few weeks later at an unau-
thorized range with unauthorized weapons.  Lein testified 
that he discussed this with Salopek and other guards.  


On June 28, 2018, Salopek sent an email to Morgan 
about the Respondent’s weapons-qualification practices.  
The judge found that in this email, Salopek raised seven 
concerns:


(1) someone could get hurt and the company could po-
tentially be liable; (2) guards might be unable to handle 
their weapons properly, or fire them accurately, if there 
was a critical incident on the base; (3) the practices vio-
lated the Navy’s “OPNAV” safety and operating proce-
dures and ethics; (4) if discovered by the Navy, or an 
Inspector General complaint was made, the conse-
quences could be “catastrophic” for the company and 
tarnish the company’s name as well the names of Re-
spondent’s guards; (5) Xcel’s rating with the govern-
ment could be affected; (6) criminal actions may have 
occurred; and (7) violations of State law may have 


3 The guards had to qualify on the Beretta nine-millimeter pistol, the 
Mossberg M500 12-gauge pump-action shotgun, and the M-4 assault ri-
fle.  


happened which could jeopardize the company’s ability 
to conduct business and the Navy’s reputation.


Morgan responded to the email, but Salopek was dissatisfied 
with his response.  Although the Respondent’s employees 
were represented by a union and covered by a collective-bar-
gaining agreement at the time, nothing in the record indicates 
that Salopek consulted with the Union or filed a grievance 
over the weapons-qualification practices.


Instead, on July 8, Salopek, Mullen, and Lein took their 
complaint to Commander Rocky Pulley, the Navy’s com-
manding officer at Indian Island.  No party disputes the 
judge’s brief findings concerning this meeting.  The three 
guards told Pulley they had a “safety issue,” but they were 
“vague regarding the exact issue.”  After a few minutes 
“going back and forth with generalities,” the guards told 
Pulley “about the gravel pit ranges using nonmilitary 
weapons and personal ammunition for qualification 
shoots.”   


The testimony of Salopek, Mullen, and Lein concerning 
the meeting with Pulley supplements the judge’s terse 
findings.  Salopek testified that the three advised Pulley 
that they “were planning on coming forward with a con-
cern of safety to the Inspector General.”  Salopek ex-
plained that they told Pulley the concern “involved alter-
nate sites ranges [and] the alteration of targets,” and they 
also told him that “the July 7th . . .  range sheet is falsified.  
They weren’t at Bangor.4  They were at a gravel pit.”  Mul-
len similarly testified that the three told Pulley they “had 
a safety concern,” but he conceded that “[w]e were vague 
on what [it] was . . . [w]e were just, you know, wanting to 
get some advice, you know, how to . . . pursue this.”  Mul-
len explained that they “told [Pulley] about the gravel pit 
ranges with – with non-military weapons, non-military 
ammunition.”  Lein testified that Salopek told Pulley “we 
have a big safety issue” and that Salopek “was trying to 
get direction on how to go about fixing it.”  Lein further 
testified that Salopek explained to Pulley that “we’ve had 
unauthorized weapon shoots.  We have people that are not 
qualified that are standing post.  And we have a public 
park across the street, which is a big concern.”  Pulley in-
structed the guards to email Navy Installation Security Of-
ficer Mike Jones.  


On July 9, Mullen sent an email to Jones stating that 
several guards, including Salopek, were “coming forward 
with a safety [i]ssue concerning [w]eapons’ qualifica-
tions.”  Salopek reviewed Mullen’s email before it was 
sent.  The email outlined specific instances of the Re-
spondent’s weapons-qualification practices, including the 


4 One of the approved shooting ranges for weapons-qualification test-
ing was at Naval Base Kitsap in Bangor, Washington, about 30 miles 
south of Indian Island.
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use of unauthorized ranges and weapons, altered targets, 
and guards failing weapons-qualification tests.  Mullen re-
ported that Salopek contacted CEO Morgan, who prom-
ised “everything would be conducted according to proce-
dure.”  Mullen concluded: “We feel this practice is unsafe, 
against Navy policy, and illegal, by falsifying federal doc-
uments.  Mr. Morgan [t]he CEO of Xcel has been given a 
detailed memo of these practices.  Now it seems that they 
are trying to cover this up.”   


On October 27, 2018, the Respondent discharged Salo-
pek for dishonesty and violation of the chain of command 
by taking his criticisms to the Navy instead of exhausting 
internal channels.  The Respondent asserted that Salopek’s 
criticisms were false and could get it into a “lot of trou-
ble.”  


Applying Jefferson Standard, the judge pertinently 
found that Salopek’s complaints made to Pulley and (via 
Mullen) to Jones “related directly to the guards’ working 
conditions,” and nothing in those complaints was so dis-
loyal as to lose the protection of the Act.  The judge found 
that in complaining to the Navy, Salopek wanted to pres-
sure the Respondent to change its weapons-qualification 
practices to comport with Navy regulations, thereby im-
proving guard safety.  The judge further found that the 
core issues raised by Salopek to the Respondent and the 
Navy were in fact true, a finding that was contrary to the 
conclusions the Navy reached based on an internal inves-
tigation of the matter.  


Excepting, the Respondent asserts that Salopek was not 
protected by the Act in his interactions with the Navy.  For 
the following reasons, I agree with the Respondent.    


Analysis


1.  The legal framework


Under Section 7 of the Act, employees have a protected 
right to engage in “concerted activities for the purpose of 
. . . mutual aid or protection.”  Concerted activity is under-
taken for the purpose of mutual aid or protection where 
employees are seeking to “improve terms and conditions 
of employment or otherwise improve their lot as employ-
ees.” Eastex, Inc. v. NLRB, 437 U.S. 556, 565 (1978).  
And as the Court held in Eastex, employees exercise their 
right to engage in concerted activity for mutual aid or 


5 The new handbills chastised the station for failing to “purchase the 
needed equipment to bring [viewers] the same type of programs enjoyed 
by other leading American cities” and questioned whether the station 
“consider[ed] Charlotte a second-class community.”  Id. at 468.  


6 The Board explained:


In short, the employees in this case deliberately undertook to alienate 
their employer's customers by impugning the technical quality of his 
product. . . . [T]hey did not misrepresent, at least wilfully, the facts they 
cited to support their disparaging report.  And their ultimate purpose—
to extract a concession from the employer with respect to the terms of 


protection when they concertedly seek to “improve their 
lot as employees through channels outside the immediate 
employee-employer relationship.”  Id.


Where employees disparage their employer to a third 
party, however, the foregoing principles are necessary but 
not sufficient to the analysis.  Even if employees, when 
disparaging their employer to a third party, are acting con-
certedly and for mutual aid or protection, they may still be 
unprotected by the Act.  The leading case in this area is, 
of course, the Supreme Court’s decision in Jefferson 
Standard, supra.  Under Section 10(c) of the Act, the Court 
explained, the Board may not require an employer to rein-
state an employee who has been “suspended or discharged 
for cause,” and “[t]here is no more elemental cause for dis-
charge of an employee than disloyalty to his employer.”  
The Act, said the Court, “seeks to strengthen, rather than 
weaken, that cooperation, continuity of service and cordial 
contractual relation between employer and employee that 
is born of loyalty to their common enterprise.”  346 U.S. 
at 472.    


Jefferson Standard arose from a union’s efforts to se-
cure an existing, favorable arbitration provision in a suc-
cessor collective-bargaining agreement with a television 
station.  346 U.S. at 466–467.  Without controversy, the 
union first picketed outside the station, displaying plac-
ards and distributing handbills that named the union as the 
representative of the station’s employees, charged the em-
ployer with unfairness, and emphasized the employer’s re-
fusal to renew the arbitration provision.  Id. at 467.  Later, 
however, the union distributed new handbills, which 
“made no reference to the union, a labor controversy or to 
collective bargaining.”  Id. at 468.  Instead, these new 
handbills launched “a sharp, public, disparaging attack 
upon the quality of the company’s reputation and its busi-
ness policies.”  Id. at 472.5  The station discharged the em-
ployees associated with the new handbills, and the Board 
found the discharges lawful on the basis that the employ-
ees’ conduct lost them the protection of the Act.  Id. at 
472, 477–478.6    


The Court upheld the Board’s decision.  It emphasized 
that the “fortuity of the coexistence of a labor dispute af-
forded [the employees] no substantial defense” because 
the new handbill “related itself to no labor practice of the 


their employment—was lawful.  That purpose, however, was undis-
closed; the employees purported to speak as experts, in the interest of 
consumers and the public at large.  They did not indicate that they 
sought to secure any benefit for themselves, as employees, by casting 
discredit upon their employer.


Id. at 472–473 (quoting Jefferson Standard Broadcasting Co., 94 
NLRB 1507, 1511 (1951) (emphasis added)).  
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company.  It made no reference to wages, hours or work-
ing conditions.”  Id. at 476.  “The attack asked for no pub-
lic sympathy or support,” the Court observed, and the 
“policies attacked were those of finance and public rela-
tions for which management, not [employees] must be re-
sponsible.”  Id.  Far from disclosing the existence of a la-
bor dispute, the handbills “diverted attention away from 
the labor controversy [by] attack[ing] public policies of 
the company which had no discernible relation to that con-
troversy.”  Id. at 472.  The Court concluded that the em-
ployees had demonstrated “such detrimental disloyalty as 
to provide ‘cause’” for discharge.  Id. at 476.   


Consistent with the teachings of Jefferson Standard, the 
Board formulated a two-prong test for determining 
whether employees’ otherwise-protected disparagement 
of their employer, directed to a third party, retains or loses 
the protection of the Act. Under this test, such a commu-
nication is protected only if (1) it indicates to the third 
party that it is related to an ongoing labor dispute between 
the employer and employees, and (2) it is not so disloyal, 
reckless, or maliciously untrue as to lose the Act’s protec-
tion.  Mountain Shadows Golf Resort, 330 NLRB at 1240.  


Two points warrant emphasis.  First, the standard is con-
junctive.  Both prongs must be met; protection is lost if 
either prong is not met.  Whether the second step of this 
test has been met is more often at issue in the Board’s 
cases, but both steps must be met to retain protection, and 
the first step is equally important.  See Sierra Publishing 
Co. v. NLRB, 889 F.2d 210, 217 (9th Cir. 1989) (whether 
employee appeals to third parties disclose that they are re-
lated to a labor dispute was “central to the Supreme 
Court’s reasoning in Jefferson Standard”).  Second, the
first prong of the Mountain Shadows test is analytically 


7 And under the second prong of the Mountain Shadows test, even if 
disparagement of an employer directed to a third party is otherwise pro-
tected and the employees disclose to the third party that the disparage-
ment is related to an ongoing labor dispute, the employees will be vul-
nerable to lawful discipline or discharge if what they communicate to the 
third party is so disloyal, reckless, or maliciously untrue as to lose the 
Act’s protection.


In Oncor Electric Delivery Co. LLC v. NLRB, 887 F.3d 488 (D.C. Cir. 
2018), the United States Court of Appeals for the District of Columbia 
Circuit drew attention to an unsettled burden-of-proof issue related to the 
first prong of the Mountain Shadows test:  “whether the Board’s General 
Counsel bears the burden to show that a third-party appeal has ‘indicated’
its connection to an ongoing labor controversy, or whether the absence 
of any such indication serves as a defense for the employer where an 
appeal to third parties would otherwise be protected under § 7.”  Id. at 
495.  The court left that issue for the Board to address on remand.  Be-
cause the Oncor Electric case remains pending before the Board on re-
mand, I take no position at present on the burden-of-proof issue.


8 The D.C. Circuit’s decision in Oncor Electric points up the fact that 
a failure to satisfy the first prong of the Mountain Shadows standard is 
independently sufficient to deprive an employee of the Act’s protection.  
At issue in Oncor was whether employee Bobby Reed’s discharge for 


distinct from whether employees otherwise would be pro-
tected by Section 7.  As a threshold matter, when employ-
ees criticize their employer to a third party, that criticism 
must constitute union or protected concerted activity to 
enjoy the Act’s protection.  But even where these thresh-
old requirements are met, the Board in Mountain Shad-
ows, implementing the Court’s teaching in Jefferson 
Standard, held that employees leveling such criticism will 
not enjoy the Act’s protection if they fail to disclose to the 
third party that their communication is related to an ongo-
ing labor dispute.7  


The Board later clarified that to satisfy the first prong of 
its Mountain Shadows test, employee communications to 
a third party that criticize the employee’s employer must 
disclose a connection or nexus with terms and conditions 
of employment such that the third party “can grasp the 
connection.”  Endicott Interconnect Technologies, Inc., 
345 NLRB 448, 451 (2005), enf. denied on other grounds 
453 F.3d 532 (D.C. Cir. 2006).  It is imperative that an 
employee’s third-party appeal establish this nexus because 
“[t]he purpose of the first [prong of the Mountain Shadows
standard] . . . is of course to enable the recipients to eval-
uate the statements in a fuller context, applying what the 
listener or reader regards as a suitable discount or en-
hancement.”  Oncor Electric Delivery Co. v. NLRB, 887 
F.3d at 492.8  Otherwise stated, where an employee’s ap-
peal to a third party disparages the employer and thus ap-
pears disloyal, the employee must make the third party 
“aware [that the appeal] is generated out of” a “pursuit of 
better working conditions” so that the party can “filter [the 
appeal] critically.”  Sierra Publishing, 889 F.2d at 217.    


Application of Mountain Shadows’ first prong is illus-
trated in Mountain Shadows itself.  There, a maintenance 


statements he made to a committee of the Texas Senate, in which he as-
serted that Oncor’s smart meters at customers’ homes posed a fire haz-
ard, violated the Act.  In the underlying decision, the Board concluded 
that Reed’s discharge did violate the Act, finding that Reed was engaged 
in protected concerted activity when making the statements, and his 
statements were not maliciously false and therefore Reed did not lose the 
Act’s protection.  (Oncor Electric did not contend that Reed’s statements 
were unprotected as disloyal.)  See Oncor Electric Delivery Co. LLC, 
364 NLRB 677, 677-681 (2016).  On review, the D.C. Circuit upheld 
both of these findings.  See Oncor Electric, 887 F.3d at 494 (rejecting 
Oncor’s contention that Reed did not have a purpose of mutual aid or 
protection), id. at 499 (finding that substantial evidence supported 
Board’s finding that Reed’s statements were not maliciously false).  If 
being otherwise protected and not so disloyal, reckless, or maliciously 
untrue as to lose the Act’s protection ended the analysis, it would have 
made no difference that the Board failed to address whether Reed, in 
making his statements to the Texas Senate, disclosed that they were re-
lated to an ongoing labor dispute.  But the court made clear that it did 
make a difference, and the court remanded the case to the Board to ad-
dress the first prong of the Jefferson Standard/Mountain Shadows frame-
work—and, in doing so, to resolve the burden-of-proof issue discussed 
above in footnote 7.  See id. at 498. 
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employee employed by the respondent, a company that 
managed a public golf course, complained to city officials 
about the slow progress of negotiations for a collective-
bargaining agreement and the impact of the respondent’s 
practices on the availability of maintenance work.  330 
NLRB at 1238.  These communications disclosed their 
“nexus with terms and conditions of employment . . . and
were protected under Section 7 of the Act,” but one hand-
bill distributed by this employee did not.  Id. at 1238, 
1241.  That handbill “did not mention the problems the 
employees’ union was having with negotiating with the 
[r]espondent,” but instead “related solely to the impact of 
the company’s capital investment and other business prac-
tices on the quality of the service provided to the custom-
ers.”  Id. at 1241.  Although the handbill referred to the 
respondent ignoring proper maintenance practices, “an is-
sue with an actual nexus to the employment concerns of 
the maintenance workers,” it suggested that the city ad-
dress this problem not by supporting the employees in 
their labor dispute with the respondent, but by turning over 
management of the golf course to a different company.  Id.  
The Board found the employee’s distribution of the hand-
bill “was ‘not part of an appeal for support in the pending 
dispute’ but rather was a ‘separable attack purporting to 
be made in the interest of the public rather than in that of 
the employees.’”  Id. (quoting Jefferson Standard, 346 
U.S. at 477).


2.  Application of the legal framework to the facts of 
this case


Turning to the instant case, the threshold issue is 
whether Salopek’s conduct was “otherwise protected” as 
that term is used herein—i.e., whether, in his communica-
tions with the Navy, Salopek engaged in concerted activ-
ity for the purpose of mutual aid or protection.  Because 
Salopek acted with fellow guards Mullen and Lein, there 
is no question that his activities were concerted.9  Less 
clear—much less clear—is whether he engaged in pro-
tected concerted activity.  


Again, concerted activity has a purpose of mutual aid or 
protection where employees seek to “improve terms and 
conditions of employment or otherwise improve their lot 
as employees.” Eastex, Inc. v. NLRB, 437 U.S. at 565.  
Judging from Salopek’s email to Morgan, the Respond-
ent’s CEO, one would be hard pressed to find that Salopek 
was seeking to improve a term or condition of employ-
ment or the guards’ lot as employees.  Of the seven 


9 “In general,” for activity to be concerted, it must “be engaged in 
with or on the authority of other employees, and not solely by and on 
behalf of the employee himself.”  Meyers Industries, 268 NLRB 493, 
497 (1984) (Meyers I), review granted and remanded sub nom. Prill v. 
NLRB, 755 F.2d 941, 948 (D.C. Cir. 1985), cert. denied 474 U.S. 948 
(1985), on remand Meyers Industries, 281 NLRB 882 (1986) (Meyers 


concerns Salopek raised in that email, the only one that 
had any bearing on conditions of employment was the first 
one, where he asserted that “someone could have gotten
hurt” as a result of weapons-qualification shoots being 
conducted at a gravel pit, where guards might trip or twist 
an ankle or a bullet might ricochet off a piece of gravel.  
Salopek raised no comparable employee safety concerns, 
however, related to the use of unauthorized weapons and 
ammunition and the alteration of targets, and he immedi-
ately segued to the Respondent’s concerns, stating that 
“any number [of] things could place this company in civil 
liability.”  Indeed, the concerns mentioned in Salopek’s 
email to Morgan chiefly focused on Xcel’s interests, and 
to a lesser extent, the Navy’s.  As summarized by the 
judge, Salopek warned that “the consequences could be 
‘catastrophic’ for the company” if the Navy found out 
what it was doing, “Xcel’s rating with the government 
could be affected,” and “violations of State law may have 
happened which could jeopardize the company’s ability to 
conduct business and the Navy’s reputation.”  Salopek 
also observed that Xcel’s practices might have made the 
base vulnerable to a successful attack: “guards might be 
unable to handle their weapons properly, or fire them ac-
curately, if there was a critical incident on the base.”  The 
email did express concern about potential harm to the 
guards’ reputations, but protection against reputational in-
jury is not a term or condition of employment.  Perhaps 
Salopek was contemplating his prospects for employment 
with a successor security contractor if Xcel’s violations of 
Navy regulations ended up costing Xcel the Indian Island 
contract.  If so, he did not make the point explicitly (for 
obvious reasons), and in any event, expressing concerns 
about getting hired by the next security contractor would 
not have been aimed at improving the guards’ terms and 
conditions of employment with Xcel.


The evidence also fails to establish that Salopek was 
seeking to improve the guards’ lot as employees when he, 
Mullen, and Lein met with Commander Pulley.  The evi-
dence shows that although Salopek referred vaguely to 
safety during that meeting, he never specified that it was 
the guards’ safety that prompted him to turn to the Navy 
for support.  To the contrary, when Salopek did particular-
ize the safety concern, he linked it to the safety of visitors 
to the park across the street from the naval base—public
safety, not the guards’ safety.  In sum, I believe there is 
simply insufficient evidence upon which to base a 


II), affd. sub nom. Prill v. NLRB, 835 F.2d 1481 (D.C. Cir. 1987), cert. 
denied 487 U.S. 1205 (1988).  Salopek contacted Commander Pulley 
with other employees, and the email to Security Officer Jones repre-
sented that several employees were coming forward to express their con-
cerns. 
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reasonable finding that in communicating with the Navy, 
Salopek was protected by the Act as a threshold matter.  
While he certainly engaged in concerted activity, the evi-
dence fails to establish that he engaged in protected con-
certed activity, i.e., concerted activity for the purpose of 
mutual aid or protection.


But even assuming that Salopek’s fleeting references to 
injuries that might result from conducting qualifying 
shoots at gravel pits were sufficient to render his commu-
nications with the Navy otherwise protected, they were 
unprotected under the first prong of the Mountain Shad-
ows test.  Salopek took his criticisms of the Respondent’s 
weapons-qualification practices to a third party, the 
United States Navy.  During his conversation with Com-
mander Pulley, Salopek accused the Respondent of violat-
ing Navy regulations by using unauthorized weapons-
qualification sites, altering targets, and falsifying records.  
In the guards’ letter to Navy Officer Jones, Salopek and 
his co-workers again accused the Respondent of “falsify-
ing federal documents,” and they ratcheted up their attack 
by accusing the Respondent of engaging in a cover up.  
Arguably, these statements were sufficiently disloyal to 
lose Salopek the Act’s protection under Jefferson Stand-
ard and the second prong of the Mountain Shadows test.  
But setting that aside, the Navy needed to understand the 
fuller context of Salopek’s disparaging statements to crit-
ically filter them, and Salopek failed to provide that nec-
essary context.    


Salopek’s communications with the Navy did not estab-
lish the necessary nexus between his criticisms and a dis-
pute with Xcel over the working conditions of its guard 
employees.  To begin with, the evidence fails to show that 
in what was said to Commander Pulley, either Salopek, 
Mullen, or Lein disclosed any ongoing dispute with Xcel, 
let alone an ongoing labor dispute.  The guards reported to 
Pulley weapons-qualification practices that violated Navy 
regulations, but there is no evidence they told Pulley that 
they had taken their concerns about those practices to Xcel
before coming to him.10  


But regardless whether Salopek disclosed to the Navy 
the existence of an ongoing dispute between the guards 
and Xcel, the evidence fails to show that he disclosed to 
the Navy the existence of an ongoing labor dispute, i.e., a 


10 The subsequent email to Officer Jones did disclose that “Mr. Mor-
gan [t]he CEO of Xcel has been given a detailed memo of these prac-
tices,” but nothing in that email made clear that the guards had a labor
dispute with Xcel—i.e., a dispute with Xcel over the impact of its weap-
ons-qualification practices on the guards’ on-the-job safety—as opposed 
to concerns that Xcel was violating naval regulations and over Xcel’s 
potential exposure to liability, the port’s lack of preparedness in case of 
attack, and so forth.


My colleagues say that Salopek did not have to disclose to the Navy 
the existence of an ongoing dispute with Xcel, citing Arlington Electric, 


dispute with Xcel over the impact of its weapons-qualifi-
cation practices on the guards’ on-the-job safety.  Salo-
pek’s purpose in communicating with the Navy might 
have been to pressure the Respondent to stop practices that 
could have impacted the guards’ safety, but if so, “[t]hat 
purpose . . . was undisclosed.”  Jefferson Standard, 346 
U.S. at 472.  The judge found that Salopek presented Pul-
ley with “generalities” about a “vague” concern involving 
a “safety issue.”  This opaque reference to “safety” was 
unprotected because it addressed “general safety concerns 
and did not indicate that [Salopek’s] concerns were related 
to the safety of the [guards].”  Five Star Transportation, 
Inc., 349 NLRB 42, 44 (2007), enfd. 522 F.3d 46 (1st Cir. 
2008).  Salopek also advised Pulley that the guards’ con-
cern “involved alternate sites ranges [and] the alteration of 
targets,” and he told Pulley that “the July 7th . . .  range 
sheet [was] falsified.”  Nothing in this additional disclo-
sure made clear that these practices were being brought to 
Pulley’s attention because they threatened the guards’ 
safety.  Indeed, the only specific connection Salopek ar-
ticulated between safety and the Respondent’s weapons-
qualification practices involved the safety of members of 
the public, not the Respondent’s guards.  Salopek told Pul-
ley that the Respondent’s practices created a “big con-
cern” because “we have a public park across the street.”
Salopek was also unprotected in stating this concern be-
cause it “was not part of an appeal for support in [any] 
pending dispute” between the guards and Xcel but rather 
was a “separable attack purporting to be made in the inter-
est of the public rather than in that of the employees.”  Jef-
ferson Standard, 346 U.S. at 477.  Moreover, as evident in 
the email to Jones, the guards’ purpose was to blow the 
whistle on Xcel’s violations of Navy regulations and fed-
eral law, “not . . . to change labor practices at [Indian Is-
land].”  Mountain Shadows, 330 NLRB at 1241.  In that 
email, guard Mullen—on behalf of Salopek among oth-
ers—asserted that the Respondent’s practices were 
“against Navy policy, and illegal, by falsifying federal 
documents,” and he accused the Respondent of “trying to 
cover this up.”  Even assuming Salopek’s interaction with 
the Navy constituted protected concerted activity—I be-
lieve it did not, as explained above—his disparagement of 
Xcel’s weapons-qualification practices lost the Act’s 


332 NLRB 845, 846 (2000).  The respondent in Arlington Electric was a 
subcontractor on a construction project at a hospital.  An employee of the 
respondent distributed flyers to members of the public, urging them not 
to use the hospital because the respondent did not provide paid family 
health care.  Arlington Hospital is distinguishable from this case because 
recipients of those flyers would have inferred the existence of a labor 
dispute between the employee and the respondent from the face of the 
flyer itself.
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protection because it “related itself to no labor practice of 
the company.  It made no reference to wages, hours or 
working conditions.”  Jefferson Standard, 346 U.S. at 
476.11  


Conclusion


As a threshold matter, an employee’s statements to a 
third party must constitute either union activity or con-
certed activity for the purpose of mutual aid or protection 
for the employee to be protected by Section 7 of the Act 
when making those statements.  But even if this threshold 
requirement is met, Jefferson Standard made clear that 
employees’ disparaging statements about their employers, 
made to a third party, do not retain the Act’s protection if 
employees fail to relate such statements to an ongoing dis-
pute with their employer over their terms and conditions 
of employment.  Salopek’s communications to the Navy 
were unprotected on both counts.  The evidence fails to 
demonstrate a purpose of mutual aid or protection, and 
even assuming otherwise, at best Salopek conveyed to the 
Navy only vague, generalized safety concerns, without 
linking those concerns to the guards’ on-the-job safety or 
any other working conditions.  Indeed, when he spoke 
with Commander Pulley, Salopek evidently did not dis-
close the existence of any ongoing dispute with Xcel over 
its weapons-qualification practices, let alone an ongoing 
labor dispute.  Simply put, Salopek brought a whistle-
blower complaint to the Navy—and as a former member 
of the Board correctly observed, “the National Labor Re-
lations Act is not a general whistleblowers’ statute.”  Wa-
ters of Orchard Park, 341 NLRB 642, 645 (2004) (Mem-
ber Meisburg, concurring).  I would find that Salopek’s 
conduct was not protected by Section 7 of the Act, and I 
would dismiss the allegation that the Respondent violated 
Section 8(a)(1) by discharging Salopek for that conduct.  
Accordingly, in relevant part, I respectfully dissent.


   Dated, Washington, D.C.  September 8, 2022


_____________________________________
John F. Ring, Member


            NATIONAL LABOR RELATIONS BOARD


11  Although Board precedent does not require represented employees 
to engage with their union or to file a grievance for their concerted con-
duct to be protected, it is notable that Salopek made no reference to the 
union representing the Respondent’s guards while meeting with Com-
mander Pulley.  Even a brief mention of the Union, the union contract, 
or the requirements of the union contract likely would have put Com-
mander Pulley and the Navy on notice that Salopek’s complaints related 


APPENDIX


NOTICE TO EMPLOYEES


MAILED BY ORDER OF THE


NATIONAL LABOR RELATIONS BOARD


An Agency of the United States Government


The National Labor Relations Board has found that we vio-
lated Federal labor law and has ordered us to mail and obey 
this notice.


FEDERAL LAW GIVES YOU THE RIGHT TO


Form, join or assist a union
Choose representatives to bargain with us on your 


behalf
Act together with other employees for your bene-


fit and protection
Choose not to engage in any of these protected ac-


tivities.


WE WILL NOT threaten you with reprisals if you engage 
in protected concerted activities.


WE WILL NOT discharge any of you for engaging in pro-
tected concerted activities.


WE WILL NOT refuse to bargain collectively with Inter-
national Union, Security, Police, and Fire Professionals of 
America, Local 5 (the Union) by failing or refusing to fur-
nish it with requested information that is relevant and nec-
essary to the Union’s performance of its functions as the 
collective-bargaining representative of our employees in 
the following appropriate unit:


All federal contract security officers employed by the 
Company at the Indian Island Naval Magazine in the 
State of Washington. Excluding all other employees, 
employed in any capacity such as Area Managers, Cap-
tains, Lieutenants, office or clerical employees, and pro-
fessional employees as defined in the National Labor 
Relations Act.


WE WILL NOT in any like or related manner interfere 
with, restrain, or coerce you in the exercise of the rights 
listed above.


WE WILL provide to the Union in a timely manner the 
information requested by the Union on October 30, 2018, 
to the extent that we have not already done so.


WE WILL, within 14 days from the date of the Board’s 
Order, offer Mark Salopek full reinstatement to his former 


to a labor dispute and established the nexus required to satisfy Jefferson 
Standard and the Mountain Shadows test.  The absence of any reference 
to the traditional apparatus of labor disputes, while not dispositive, can-
not be overlooked, and it bolsters the conclusion that Salopek failed to 
disclose that his complaints related to a labor dispute.  
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job or, if that job no longer exists, to a substantially equiv-
alent position, without prejudice to his seniority or any 
other rights or privileges previously enjoyed.


WE WILL make Mark Salopek whole for any loss of 
earnings and other benefits resulting from his discharge, 
less any net interim earnings, plus interest, and WE WILL


also make him whole for reasonable search-for-work and 
interim employment expenses, plus interest.


WE WILL compensate Mark Salopek for the adverse tax 
consequences, if any, of receiving a lump-sum backpay 
award, and WE WILL file with the Regional Director for 
Region 19, within 21 days of the date the amount of back-
pay is fixed, either by agreement or Board order, a report 
allocating the backpay award to the appropriate calendar 
year(s).


WE WILL file with the Regional Director for Region 19, 
within 21 days of the date the amount of backpay is fixed 
by agreement or Board order or such additional time as the 
Regional Director may allow for good cause shown, a 
copy of Mark Salopek’s corresponding W-2 form(s) re-
flecting the backpay award.  


WE WILL, within 14 days from the date of the Board’s 
Order, remove from our files any reference to the unlawful 
discharge of Mark Salopek, and WE WILL, within 3 days 
thereafter, notify him in writing that this has been done 
and that the discharge will not be used against him in any 
way.


XCEL PROTECTIVE SERVICES, INC.


The Board’s decision can be found at 
www.nlrb.gov/case/19-CA-232786 or by using the QR 
code below.  Alternatively, you can obtain a copy of the 
decision from the Executive Secretary, National Labor 
Relations Board, 1015 Half Street, S.E., Washington, D.C. 
20570, or by calling (202) 273-1940.


1  Testimony contrary to my findings has been specifically considered 
and discredited.  Witness demeanor was the primary consideration used 
in making all credibility resolutions.


2  Transcript citations are denoted by “Tr.” with the appropriate page 
number.  Citations to the General Counsel, Respondent, and Joint 


Carolyn A. McConnell, Esq., for the General Counsel.
Jason R. Stanevich, Esq. and Maura A. Mastrony, Esq.
(Littler Mendleson, P.C), for the Respondent.
Richard M. Olszewski, Esq. (Gregory, Moore, Jeakle & Brooks 


P.C.), for the Charging Party.


DECISION


STATEMENT OF THE CASE


JOHN T. GIANNOPOULOS, Administrative Law Judge.  As the 
first line of defense to guard one of our Nation’s most important 
naval facilities, the United States Navy uses private contractors.  
This case involves claims that contractors used to guard Naval 
Magazine Indian Island could not shoot straight.  It was tried be-
fore me in Seattle, Washington, over 6 days in September and 
November 2019.  Based on charges filed by the International Un-
ion, Security, Police, and Fire Professionals of America, Local 5 
(Union), an Order Further Consolidating Cases, Consolidated 
Complaint and Notice of Hearing (Complaint) issued on July 31, 
2019, alleging that Xcel Protective Services, Inc. (Respondent or 
Xcel) violated Section 8(a)(1), (3), and (5) of the National Labor 
Relations Act (the Act) by:  interrogating employees, prohibiting 
employees from discussing wages, constructively discharging 
employees, and refusing to provide the Union with information.  
Respondent denies the unfair labor practice allegations.


Based upon the entire record, including my observation of wit-
ness demeanor, and after considering the briefs filed by all the 
parties, I make the following findings of fact and conclusions of 
law.1


I.  JURISDICTION AND LABOR ORGANIZATION


Respondent is a New Mexico Corporation that provides con-
tract security services to the United States Government.  At all 
times relevant herein, Respondent provided contract security ser-
vices to the United States Navy, in connection with the national 
defense of the United States, at Naval Magazine Indian Island.  
While performing these services for the United States Navy, Re-
spondent purchased and received goods and materials valued in 
excess of $50,000 directly from points outside the State of Wash-
ington.  Based upon the foregoing, Respondent admits, and I 
find, that it is an employer engaged in commerce within the 
meaning of Sections 2(2), (6), and (7) of the Act.  Respondent 
also admits, and I find, that the International Union, Security, 
Police, and Fire Professionals of America, Local 5 (Union) is a 
labor organization within the meaning of Section 2(5) of the 
Act.2  (GC 1(bbb), 1(ddd).)  Accordingly, I find that this dispute 
affects commerce and the National Labor Relations Board has 
jurisdiction pursuant to Section 10(a) of the Act.  Old Dominion 
Security, 289 NLRB 81 (1988) (Board asserts jurisdiction over 
employer that provides contract security services for the U.S. 
Navy).


exhibits are denoted by “GC,” “R,” and “JX” respectively.  Transcript 
and exhibit citations are intended as an aid only.  Factual findings are 
based upon the entire record and may include parts of the record that are 
not specifically cited.
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II.  FACTS INVOLVING THE 8(A)(1) AND (3) ALLEGATIONS


A.  Background


Naval Magazine Indian Island (Indian Island) is the United 
States Navy’s only deep-water ammunitions port on the West 
Coast.  It supports the largest Navy and commercial vessels 
afloat, including aircraft carriers, guided missile destroyers, sub-
marines, ammunition ships, supply ships, container ships, patrol 
boats, and commercial barges all of which stop at Indian Island 
throughout the year.3  The naval base encompasses the entire is-
land, approximately 2,700 square acres, and is located in the Pu-
get Sound, across the bay from Port Townsend, Washington.  
Various types of munitions are stored at Indian Island in under-
ground bunkers; the port facility is used to off-load the ordnance 
for storage or to load them onto ships for military use.  (Tr. 46, 
532, 641; R. 22, p. 3.) 


Because Indian Island is the Department of Defense’s largest 
conventional ordnance storage site on the West Coast, access to 
the facility is tightly regulated.  The Navy relies on private con-
tractors as “the primary security source” to provide armed secu-
rity services at the base.  (R. 22, p. 3.)  These security contractors 
staff key checkpoints on the island, ensuring only authorized per-
sonnel are allowed to enter and that commercial vehicles enter-
ing the base do not contain any unauthorized items.  They also 
conduct roving patrols using vehicles to drive around the island 
to various checkpoints.  There are two roving patrols–North Pa-
trol and South Patrol.  During these roving patrols guards check 
the various buildings, facilities, and fence lines, along with the 
beaches around the perimeter of the island.  (Tr. 48, 79–81, 217, 
473, 748; R 44.)


At the time the Complaint in this matter issued, Respondent 
had been providing contract security services for the Navy at In-
dian Island for 20 years, under a series of 5-year contracts.  Orig-
inally, Respondent provided these services under the name 
“Basic Contracting Services, Inc.,” or “BCSI.”  (Tr. 41, 980.)  In 
about 2015 Respondent changed its name to Xcel.  Xcel’s most 
recent 5-year contract with the Navy expired on September 30, 
2019.  Although Xcel submitted a bid for the contract’s renewal 
in July 2018, the Navy chose another contractor.  Xcel no longer 
provides security services for the Navy at Indian Island. (Tr. 41, 
874, 980–994, 1007; R 43–44; GC 1(v).) 


Navy civilian employees manage the various contracts the 
Navy has with private companies on government installations 
(referred to as the “Navy Contracting Office”).  At Indian Island 
Melissa Burris (Burris), who had the title of Contracting Officer, 
was responsible for overseeing the contract between Xcel and 
the Navy.  The Contracting Officer is the individual responsible 
for signing the contract between the Navy and Xcel and is ulti-
mately the responsible party on the government’s behalf for the 
contract.  In this capacity Burris also had the authority to require 


3  I take administrative notice of the information provided by the 
United States Navy about Indian Island.  See https://www.cnic.navy
.mil/regions/cnrnw/installations/naval_magazine_indian_island.html
(last visited on November 30, 2020); Phillips v. Spencer, 390 F.Supp.3d.
136, 149 fn. 7 (DDC 2019) (Court takes judicial notice of report located 
on Navy’s website); Fed.R.Evid. 201(b)(2). 


that a contractor remove individual employees from working on 
the contract.  That being said, while Burris could request em-
ployees be removed from the contract, she did not have the au-
thority to require that Xcel fire anyone.  (Tr. 531, 545–551, 558–
559, 571.)  


Richard Rake (Rake) worked directly under Burris in the hi-
erarchy of the Navy civilian employees overseeing the Xcel con-
tract; his office was located at the Navy submarine base in Ban-
gor, Washington.  Rake, who had worked as a Navy civilian em-
ployee since 2002, oversaw multiple contracts for the Navy in-
cluding the one with Xcel.  In this capacity he held various job 
titles, including Senior Performance Assessment Representative 
and Contracting Officer Representative. (Tr. 162, 526–531, 546, 
556, 994–995.)  


Along with supervising subordinates on each of his individual 
contracts, Rake also responded to “customer complaints” regard-
ing the contracts themselves.  (Tr. 531.)  Rake testified that these 
complaints could come from anybody including contractors, vis-
itors, government employees, Navy personnel, or Navy employ-
ees.  Rake said that his job was to make sure the government and 
the contractor abided by the contract.  On the Xcel contract, Rake 
supervised Steve Manson (Manson), who was responsible for 
performing monthly assessments of the contract.  Manson had 
the title of Performance Assessment Representative.  (Tr. 531, 
534.)  


B.  Respondent’s Operations at Indian Island


Respondent’s security guards who worked at Indian Island 
were covered by a collective-bargaining agreement (CBA) be-
tween Respondent and the Union.  Approximately 50 of the 
guards worked at the base over three different shifts:  day shift 
(5:45 a.m.–2;15 p.m.); swing shift (1:45 p.m.–10:15 p.m.); and 
graveyard or night shift: (9:45 p.m.–6:15 a.m.).4  (Tr. 233, 444, 
873–874; R 7, R 32; JX 15–16.)  


Xcel conducted its operations at Indian Island out of a build-
ing shared with the Navy referred to as “Building 848.”  (Tr.  
198, 912, 660.)  Respondent’s offices, training room, employee 
locker room, and armory were located on one side of the build-
ing, while the Navy’s used the other side.  Respondent’s training 
room was a type of all-purpose room used daily for employee 
briefings.  Guards also used the training room, which contained 
computers, as a type of break and lunchroom.  Because Respond-
ent’s guards were armed, it was not uncommon for them to be in 
the training room with their weapons.  (Tr. 431–432, 911–912.)  


John Morgan was Respondent’s Chief Executive Officer until 
September 2018, when he was replaced by Michael Filibeck (Fil-
ibeck).  Filibeck was a member of Xcel’s Board of Directors, and 
also held the title of Senior Vice President.  Filibeck was new to 
Xcel, having started with the company on September 3, 2018.5  
He fully assumed all of Morgan’s former duties around October 
12.  Neither Morgan nor Filibeck were physically located at 


4  The relevant unit is defined in the CBA as:  “all federal contract 
security officers employed by the Company at the Indian Island Naval 
Magazine in the State of Washington. Excluding all other employees, 
employed in any capacity such as Area Managers, Captains, Lieutenants, 
office or clerical employees, and professional employees as defined in 
the National Labor Relations Act.”  (JX 16.) 


5  All dates refer to 2018 unless otherwise indicated.
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Indian Island; Filibeck’s office was in Albuquerque, New Mex-
ico.  (Tr. 39, 60, 74, 980–982, 987–988.) 


Respondent assigned military-style titles to its managers and 
supervisors working at Indian Island.  Michael Terry (Terry) was 
in charge of all of the company’s operations at Indian Island and 
held the title of “Captain.”  Terry had worked for Respondent in 
various capacities since 2005 and assumed his duties as Xcel’s 
Captain at Indian Island in February 2015.  Terry reported di-
rectly to Morgan and then to Filibeck when Morgan was re-
placed.  Respondent’s shift-supervisors were given the title of 
“Lieutenant.”  Respondent had between three to four full-time 
Lieutenants who reported directly to Terry.  Because a supervi-
sor was required to be working at all times, Respondent had four 
guards who worked as “acting” or “alternate” Lieutenants.  
These were bargaining unit employees who worked as acting 
Lieutenants when needed.6  (Tr. 73–77, 156–157, 278, 869–874, 
909, 987.)


Some of Xcel’s full-time Lieutenants had specific assign-
ments.  One such Lieutenant was Gerald Powless (Powless), who 
worked was Respondent’s training officer. As part of his duties 
as training officer, Powless was the shooting range instructor and 
in charge of performing Respondent’s firearm qualifications.  
Powless had been performing this assignment for years and was 
designated as Respondent’s “range master.” (Tr. 456, 888, 969.)  
As the range master, Powless would complete, and sign, the 
Navy’s official shooting-range qualification forms (“Form 
3591.1”), which would be completed whenever a qualification 
shoot occurred.7  Form 3591.1 showed the name of the guard 
qualifying, the location of the shooting range where the qualifi-
cation occurred, the date of the shooting range, the weapon(s) 
and the range course used, the shooter’s score, and whether the 
individual did or did not qualify with a particular weapon.  A 
copy of Form 3591.1 would go into each guard’s file to show 
that they had properly qualified for each particular weapon.  (Tr. 
147, 278, 509, 560, 882–883, 902, 987, 1015, 1045–46; R. 42.)  


C.  Weapon Assignments and Shooting Qualification Tests


1.  Weapon assignments


Respondent’s guards were assigned various weapons to use 
during their workday; everyone carried a Beretta M9 nine-milli-
meter pistol as their standard weapon.  A Mossberg M500 12-
gage pump-action shotgun, and an M-4 assault rifle were also 
assigned to guards, depending upon the post they were working 
on any given day.  Guards started their shift with a daily briefing.  
After the briefing they would go directly to the “armory” or 
“cage” to check out their weapons for the day.8 Each guard who 
qualified for a particular weapon was given a yellow weapons 
card.  At the cage, the guard turned in a weapons card for each 
specific weapon he/she was assigned to carry that day, depend-
ing upon their post. A Lieutenant or acting Lieutenant then 


6  The full-time lieutenants were not part of the bargaining unit, and 
in its Answer Respondent admitted that the full-time Lieutenants, includ-
ing Gerald Powless, Doug Lux, and Armando del Rosario, were statutory 
supervisors and/or agents of Respondent within Sections 2(11) and 2(13) 
of the Act.  (GC. 1(bbb); GC. 1(eee)) 


7  Xcel Lieutenant John Armstrong was also authorized to sign these 
forms.  (JX. 4 #1233, JX. 5 #1304) 


issued the guard their weapon(s) and ammunition.  At the end of 
the day, the process was repeated, but in reverse.  Weapons and 
ammunition were returned to the armory, and the guards re-
ceived their weapons card in return.  (Tr. 78, 217–218, 233, 265,
448, 454, 456, 533, 654–655, 891, 1074.)


The weapons the guards carried at work and the ammunition 
for those weapons belonged to the Navy.  Xcel employees were 
not allowed to leave Indian Island with any of these weapons, 
unless the weapons were going to be used for an official qualifi-
cation at a shooting range.  And then, the weapons were trans-
ported to the shooting range under strict procedures in locked 
cases.  (Tr. 52–53, 132–133, 233–234, 444–445, 511, 533, 654, 
667.)


2.  Shooting qualification tests


Guards at Indian Island were obligated to pass shooting tests 
every 6 months to show that they were properly qualified to carry 
each type of Navy issued weapon.  The Navy required that these 
tests occurred at specific shooting ranges approved by the Navy, 
using only government-owned weapons, and ammunition pro-
vided by the Navy.  The Navy also provided the targets to be 
used for qualifications.  (Tr. 53–54, 105, 514, 533, 891, 893, 895; 
R. 43 pp. 22–23.)


The Navy had approved two shooting ranges for guards at In-
dian Island to use for weapons qualifications.  The official shoot-
ing range was located at Naval Base Kitsap, a submarine base in 
Bangor, Washington, about 30 miles south of Indian Island.  The 
Navy had also approved the Port Townsend shooting range for 
use during special circumstances or when the Bangor range was 
closed.  (Tr. 53–54, 447, 511, 612–613, 656, 995, 1071; R. 2.)  


For the shooting qualification tests, the Navy set the specific 
standards for each test.  However, the tests themselves were ad-
ministered an Xcel employee.  As the range master, Powless was 
the person generally responsible for overseeing the ranges and 
completing the corresponding paperwork.  Other Xcel employ-
ees also assisted at the range, serving as safety officers or line 
coaches.  When Xcel guards were qualifying at the Bangor 
range, nobody from the Navy was present to keep a list of who 
was shooting that day.  However, the guards would sign-in on a 
weapons training roster form that Respondent would maintain.  
Powless would also sign the form as the instructor, certifying that 
the weapons training requirements were completed.  (Tr. 110, 
121, 133–134, 235, 446, 495–496, 508–510, 656, 905, 969, 
1046; R. 14; JX. 4 #1235, JX. 5 #1305, #1307.)


The shooting qualification tests occurred twice a year.  Every 
guard was required to pass a primary firearms qualification an-
nually, and then a sustainment test 6 months later.  Shooting 
range days were considered workdays and guards would be paid 
during weapons qualifications.  During these tests, guards need 
to achieve a certain score, based upon their shooting accuracy, to 
qualify.  (Tr. 103–104, 656, 807, 891, 893.) 


8  According to Rake, the correct name for this location was the “ready 
for issue room,” as the main armory at Indian Island was technically lo-
cated in another area.  (Tr. 539, 552–553.)  Nevertheless, in this decision 
the area where the guards received their weapons on a daily basis is re-
ferred to as the “armory” or the “cage” which is consistent with the tes-
timony of the various witnesses.  (Tr. 78, 218, 264–266, 445, 510, 655, 
672, 709, 715, 939; JX. 5 #1281) 
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The annual qualification test consists of two M9 pistol 
courses, a regular course firing 50 rounds, and a low-light shoot.  
There was also a shotgun qualification course, where guards 
were required to shoot at three different targets with the M500.  
Finally, the M4 rifle course consisted of shooting the rifle in a 
prone, kneeling, and standing position at three different yard-
ages.  For the M4, guards also needed to pass a separate low-
light shooting test.  The 6-month sustainment test was a scaled 
down version of the annual qualification.  Guards only needed to 
qualify with the M9 pistol and the M4 rifle, and they used larger 
targets.  There was no M500 shotgun course during the sustain-
ment shoot; guards only had to show a familiarization with the 
weapon.  (Tr. 104, 446, 805–806, 891–893, 901.)


Guards received two opportunities to pass their qualification 
tests.  If a guard failed, they had 60 days to complete their second 
test to qualify.  If a guard did not qualify after their second try, 
the guard was supposed to be removed from the contract.  That 
being said, it appears Xcel’s general practice was that, if a guard 
passed their pistol qualification, but failed the rifle/shotgun qual-
ification twice, the guard was allowed to continue working at 
posts that only required an M9 pistol until the guard was eventu-
ally able to qualify with the M4 rifle and M500 shotgun.  (Tr. 
67–68, 566, 657–658, 733–734, 807–808.) 


D.  Respondent’s Use of Alternate Sites for 
Weapon Qualifications


Terry admitted during his testimony that, prior to July 2018 
when a group of Respondent’s guards complained to the base 
commander, Respondent sometimes used areas other than the of-
ficial Navy designated ranges at Bangor or Port Townsend to 
qualify guards on their weapons.9  Sometimes they used the 
backyard of a guard’s house for weapons qualifications, “or an-
ywhere [they] needed to,” in order to qualify their guards.  (Tr. 
894–896, 962–968.)  Terry testified that, in these circumstances, 
rather than using official Navy issued weapons, Respondent 
would provide its own weapons for the shooting range, which he 
said were comparable to Navy weapons:  a 9-millimeter pistol, a 
12-guage shotgun, and an AR-15 or something similar to the M-
4 rifle.10  (Tr. 894–896, 978.)  


Terry said that, while Xcel had been doing “this for years,” 
(Tr. 894) these alternate site shooting ranges would only occur 
after a guard did not qualify initially at the official Navy desig-
nated shooting range, or if a guard had to do a “make-up shoot.”  
(Tr. 895)  Terry testified that both Rake and Manson were aware 
of Respondent’s practice, including the fact that Respondent had 
been using someone’s backyard for weapons qualifications.11  
According to Terry, neither Rake nor Manson had objected to 
this practice.12  Terry said that Respondent believed it was 


9  Terry testified that this practice may still have been occurring as late 
as July 2018.  (Tr. 978.) 


10 The term “AR-15” is often used to refer to the semiautomatic ver-
sion of M16 or M4 type rifles/carbines that may be purchased by civil-
ians. See Colt Def. LLC v. Bushmaster Firearms, Inc., No. CIV.04-240-
P-S, 2005 WL 2293909, at *14 (D. Me. Sept. 20, 2005), subsequently 
affd. 486 F.3d 701 (1st Cir. 2007).  The M16 and M4 used by the military 
are both derived from the original AR-15 developed by a company 
named Armalite.  Id. 


working within the parameters of the Navy’s instructions, be-
cause Xcel would set up the exact same shooting course, albeit 
at an alternate site and using non-Navy issued weapons/ammu-
nition.  (Tr. 894–896, 963.) 


During his testimony, Terry identified at least one weapons 
qualification Form 3591.1, that was signed by Powless, where 
the information in the document was incorrect.  The form states 
that five guards, including a guard named Evan Schroder 
(Schroder), successfully completed the handgun qualification 
course, the rifle qualification course, and also qualified with the 
shotgun, at the Bangor range on July 7, 2017.  Terry admitted 
that this qualification shoot did not occur at the Bangor range as 
the document states.  Instead, it occurred at Schroder’s house, in 
his backyard.  According to Terry, having a sustainment qualifi-
cation shoot occur in Schroder’s backyard was consistent with 
Xcel’s practice at the time.  (Tr. 895–898, 900, 967–969; R. 42.) 


Terry testified that it was only after Xcel’s guards complained 
to the base commander, and the subsequent investigation, that he 
learned Respondent could only use Navy approved shooting 
ranges for official weapons qualifications and that only Navy is-
sued weapons and ammunition could be used during qualifica-
tions.  As part of the investigation into the complaints lodged by 
Xcel employees in July 2018, Terry said that Respondent got 
their “hand slapped” by the Navy because these qualification 
tests were not occurring at authorized shooting ranges; Xcel then 
stopped the practice.  (Tr. 963, 977–978.)  


E.  Guards Complain about Xcel’s Weapons 
Qualification Practices


1.  Xcel guards Mark Salopek, Steve Mullen, and Daniel Lein


Mark Salopek (Salopek) worked for Xcel as a guard at Indian 
Island from May 2013 until he was fired on October 27, 2018.  
Previously, Salopek had worked for 22 years as a police officer
with various state or local jurisdictions in California and Nevada.  
He then moved to Washington State.  (Tr. 943)  Terry and Salo-
pek were friends, having worked together in law enforcement, 
and Terry helped Salopek get a job as a guard with Xcel.  After 
Terry took over as the Xcel Captain at Indian Island in early 
2015, he promoted Salopek to acting Lieutenant.  (Tr. 72–73, 
324, 938–943.) 


While working for Xcel, Salopek was active in the Union.  He 
was a steward in 2014, and his signature was on the most recent 
CBA, along with the predecessor agreement, as a member of the 
Union’s bargaining committee.  (Tr. 82–83, 258–259; JX 15–
16.)  


Before he was fired in October 2018, Salopek only had one 
prior discipline in his record, a three-day suspension that oc-
curred in October 2015 which also resulted in his being demoted 


11 P. 895, line 9 of the transcript reads “Port Townsend range or the 
Pier (phonetic) range.”  It should read “Port Townsend range or the Ban-
gor range.  Also, Page 895, line 13 reads “Steve Matts (phonetic) and 
Richard Rake.”  It should read “Steve Manson and Richard Rake.” 


12 This testimony was originally elicited by Respondent’s counsel, but 
without proper foundation as to how Manson and Rake knew these qual-
ification ranges were occurring on unauthorized sites.  (Tr. 895, 899.)  
However, Terry later testified that he personally told both Rake and Man-
son about these practices.  (Tr. 963.)  I credit Terry’s testimony about 
this matter.  
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back to a regular guard.  Regarding the incident, on October 3, 
2015, Salopek was on duty and left various doors to the armory 
open and unattended.  Rake was involved in reviewing what oc-
curred and recommended to the Contracting Officer that Salopek 
be removed from the contract because the open and unattended 
armory contained 5,000 rounds of ammunition, along with M9 
pistols, M4 rifles, M500 shotguns, and M240 belt-fed machine 
guns.  Ultimately Salopek was not removed from the contract, as 
Terry intervened on his behalf.  Instead of removing him from 
the contract, it was decided that Salopek would be suspended for 
3 days and demoted back to a guard.  (Tr. 204–206, 554, 939–
942; JX. 5 #1280–1282.)


Steve Mullen (Mullen) started working as a guard for Xcel in 
July 2011 and worked for Respondent until December 2016 
when he left the company because he could not pass his Physical 
Readiness Test (PRT).  Respondent’s employees are required to 
pass a PRT every 6 months; for the test each guard is required to 
do a certain number of sit-ups, push-ups, and sitting toe-touches.  
Guards also have to complete a 1 ½ mile run within an allotted 
period of time.  If a guard fails a PRT they get a 60-day waiver 
and then must retake the test.  If they are again unable to pass the 
PRT a second time they are terminated.  (Tr. 56–57, 215–218, 
875–876.)  


According to Mullen, he failed the PRT in 2016 due to a knee 
injury caused by a blood disease.  After he left the company, 
Mullen received treatment for the disease, was able to pass the 
PRT, and was rehired by Xcel in May 2017.  After resuming his 
employment with Xcel in 2017, he continued working for the 
company until July 17, 2018, when he resigned claiming he was 
subjected to workplace harassment and an unsafe work atmos-
phere.  At various times during his employment with Xcel, in-
cluding from May 2017 through May 2018, Mullen worked as 
an acting Lieutenant.  (Tr. 215–221, 457, 490, 874; JX 4 #1225; 
Tr. 215–216.)


Before working for Xcel, Mullen was employed as an armed 
security guard for another government contractor.  He had also 
worked as a police officer with various local jurisdictions in Cal-
ifornia.  Mullen is also a retired California Department of Cor-
rections prison guard, having received a medical retirement in 
1991.  His medical retirement was due to a workplace injury that 
occurred when a steel door crushed his shoulder.  Regarding this 
incident, Mullen testified that he had reported a coworker named 
Yolanda to his superiors for certain inappropriate statements.  
Yolanda then told Mullen that he “did not know what [he] had 
stepped in.”  (Tr. 228.)  A few days later, Mullen said that he and 
Yolanda were working the same shift; Mullen was counting pris-
oners while Yolanda was controlling the cell doors.  As Mullen 
was walking through the steel doors accessing the prisoner hous-
ing unit, Yolanda closed the door on him, crushing his 
arm/shoulder in the door and his back against the door jam.  


13 The term “gravel pit range” was used throughout the hearing.  As 
used herein the term refers to weapon qualification shooting ranges oc-
curring at locations not authorized by the Navy.


14 At various points Salopek mistakenly referred to Jacob Schryver as 
“Jacob Schroeder” during his testimony.  (Tr. 106, 114, 121, 142.)  
Schroeder’s first name is Evan.  (R 7, Tr. 447–449.)  Salopek was not the 
only person who confused the two names during the hearing.  Another 
guard confused the two first names, as did Respondent’s counsel.  (Tr. 


Mullen testified that yelled for Yolanda to open the door, but she 
replied saying “don’t tell me what to do.”  (Tr. 228)  Mullen im-
plied that Yolanda purposely closed the door on him, saying that 
the only way the door could close was if Yolanda had removed 
her hand from a button which kept the door open.  According to 
Mullen, after he was hired with Xcel, he told Terry about his in-
jury and how it occurred.  (Tr. 223–224, 228–232.) 


Daniel Lein (“Lein”) started working for Xcel as a guard at 
Indian Island in April 2018.  Lein had previously worked con-
tract security at other military installations for over 9 years, in-
cluding at the Navy submarine base in Bangor.  Lein had a friend 
working at Xcel who told him good things about the company.  
Lein wanted a change of pace, so he applied to work for Xcel 
and was hired.  Lein is also a retired Navy Chief Petty Officer, 
having spent 20 years in the Navy.  (Tr. 651–653, 728–729.)  


2.  Salopek speaks to Morgan about weapon qualification issues


Salopek testified that, sometime around February 2018 he was 
serving as a line safety officer/line coach at the Bangor range and 
he witnessed three guards fail their M4 rifle qualifications twice.  
After they failed, he saw Powless alter their qualification targets 
by drawing a large black cross on each target with a marker so 
the shooters could better see the target; the center point of the 
cross intersected the center circle of each target.  Apparently the 
guards were then allowed to re-shoot and they qualified using the 
altered targets.  (Tr. 110–111, 778.)  


Salopek questioned whether it was proper to alter a qualifica-
tion target; he had never seen anything like this before.  Salopek 
believed that, as per Navy training documents, after two failed 
attempts a guard was supposed to be removed from the range, 
and evaluated or remediated before having another qualification 
attempt, as opposed to shooting with an altered target.  He was 
concerned the guards were being denied this training and was 
worried about their ability to shoot accurately.  In a real-life sit-
uation potential threats would not be approaching the base out-
lined with a large cross, and there was a public park near the base 
with cars driving by all the time.  Salopek spoke to some of his 
coworkers, including Mullen, about Xcel using altered targets.  
Mullen had also witnessed the use of altered targets and did not 
think that a guard’s shooting qualifications were valid if they 
qualified using an altered target.  (Tr. 112–115, 778.)


Along with the use of altered targets, Salopek heard from 
some of his coworkers that Respondent had been using alterna-
tive sites, not authorized by the Navy, for weapon qualifications.  
According to Salopek, he had heard about coworkers qualifying 
at a gravel pit going as far back as 2016.13  Salopek testified that,
in 2016 a coworker named Jacob Schryver (Schryver) said he 
was asked to take a guard named Tom Cunningham (Cunning-
ham), who had failed his shotgun qualification, to a gravel pit or 
forested area to teach him shotgun fundamentals.14  Schryver did 


987, 990, 1080.)  It was clear that whenever Salopek testified about “Ja-
cob Schroeder” he was referring to Schryver.  Schryver’s written state-
ment to Rake discusses the same incident that Salopek attributed to “Ja-
cob Schroeder,” other guards testified they discussed Xcel’s practice of 
using gravel pit ranges with Salopek/Schryver and Schryver was specif-
ically mentioned in Salopek’s June 28, 2018 email to Morgan.  (Tr. 458–
459, 679; GC 3.) 
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so, and afterwards saw Cunningham standing post with a shot-
gun.  According to Salopek, Schryver was upset.  Schryver be-
lieved Xcel counted the remedial training he did with Cunning-
ham as an official qualification since Cunningham thereafter was 
allowed to stand post using a shotgun.  Also, Salopek testified 
that, in July 2017 Powless told him that he was taking five guards 
to qualify using a shooting range at Schroder’s house.  Salopek’s 
coworkers also told him about the qualification shoot at 
Schroder’s house, the personal weapons that were used, and 
Terry told him about ammunition he had purchased at Walmart 
to use at Schroder’s house.15  (Tr. 106–109, 151–152, 277–283, 
286–288, 416.)  


Salopek therefore decided to speak with Morgan, Xcel’s CEO.  
Salopek telephoned Morgan on March 9, 2018 and told him 
about the gravel pit ranges and the use of altered targets.  Morgan 
asked whether Powless was doing these things on his own initi-
ative, without Terry’s consent, and Salopek said that Terry was 
aware of what was happening.  Morgan told Salopek that he 
would call Terry and resolve the matter.  A few days later, Salo-
pek testified that he received a call from Morgan who said that 
he had instructed Terry to follow all the proper policies and pro-
cedures regarding range operations.  (Tr. 115–116, 120, 290.)   


3.  Powless schedules Lein to qualify at a gravel pit range


After Lein was hired, his initial weapons qualification shoot 
was scheduled for May 9 at the Bangor range.  Along with Lein, 
other Xcel guards were shooting, including another newly hired 
guard named Emily Coler (Coler).  Mullen was also at the range 
that day, as was Salopek who was serving as a safety officer/line 
coach.  Lein passed his pistol and shotgun tests but failed his M4 
rifle qualification.  Coler passed her M9 pistol test but failed her 
M4 rifle test and her M500 shotgun test.  (Tr. 122–126, 454, 657–
658, 454, 732–733; R 4; R 14.)


Lein was still a probationary employee at the time,16 and based 
upon his experience working with other government contractors, 
Lein thought he would be fired because he could not pass the 
rifle test.  Therefore, Lein asked Powless when he would be able 
to qualify again.  Powless said that he would speak to Terry and 
get back with him.  Powless also told Lein that, since he had 
passed the pistol and shotgun tests, he could continue working at 
posts that only required an M9 pistol and/or an M500 shotgun; 
he could not work on any post however that required an M4 rifle.  
While this practice did not conform with his past experiences, 
Lein continued working for Xcel standing posts that only re-
quired a pistol and/or shotgun.  (Tr. 657–660, 733, 739, 760.)  


A few days later, Lein asked Powless if there was any news 
from Terry about when the next qualification range would occur.  
Powless had not heard back from Terry.  After 2 or 3 days had 
passed, Lein and Powless were standing outside the armory.  
Powless told Lein that he was going to take both Lein and Coler 
to “get you guys qualified.”  (Tr. 661.)  However, Powless did 
not explain when or where the qualification range would occur.  
A few weeks later, Powless told Lein that he and Coler were to 
meet him at a U-Haul facility on May 27; from there they would 


15 Mullen testified that he had also heard from his coworkers about the 
range at Schroder’s house in July 2017, and that the guards qualified us-
ing non-Navy issued weapons and ammunition.  (Tr. 447–449, 504.)  


ride with Powless to a gravel pit/rock slab for a qualification 
shoot.  Lein asked Powless if the gravel pit shoot was for practice 
or qualification, and Powless said the shoot was to qualify Lein 
with the M4.  But, instead of shooting an M4, Powless said that 
Lein would be shooting an AR-15 owned by a coworker named 
Robert Armstrong (Armstrong).  Lein thought this was strange, 
as he had never experienced anything like this while working as 
a security contractor.  Therefore, Lein spoke with some of his 
coworkers, including Salopek and Mullen, and asked whether 
shooting at a gravel pit was standard practice at Xcel.  When Sal-
opek heard about the scheduled gravel pit range he became an-
gry.  Salopek told Lein that gravel pit ranges had occurred in the 
past, but they were not allowed and needed to stop.  (Tr. 126, 
455, 660–665, R 2 p. 16.)


Before the scheduled gravel pit range, both Mullen and Lein 
overheard Powless speaking with Armstrong about an getting an 
AR-15 for use at the range.  And, Salopek testified that Powless 
specifically told him that he had borrowed an AR-15 from Arm-
strong for use at the gravel pit range.  According to Salopek, 
Powless was excited because the rifle had multiple attachments.  
(Tr. 127–128, 456–457, 667–668.)   


After speaking with Salopek, Lein decided that he would not 
attend the gravel pit range but would instead wait for the next 
official range to occur at Bangor.  On the day he was supposed 
to meet Powless and Coler, Lein called Powless and said he was 
not comfortable shooting at a gravel pit.  Powless did not object.  
During their conversation, Lein asked Powless whether the 
gravel pit range was going to be “a legal shoot.” (Tr. 671.)  Pow-
less said yes and told Lein that Armstrong had seen something 
in writing that this was authorized by the Navy.  Lein then asked 
Powless if the guards were going to be paid for this shoot, and 
Powless said no, it was going to be unpaid.  Lein believed that 
qualifying at a gravel pit was not authorized by the Navy; it was 
not an authorized location and employees were not being paid.  
He also thought it strange that Powless, who was a Lieutenant, 
was asking Armstrong about whether qualifying at a gravel pit 
was authorized.  (Tr. 666, 670–671.)


A few days after May 27, Lein was returning his weapon and 
saw Powless at the armory.  He asked Powless how Coler did at 
the shoot, and Powless said that Coler passed.  Lein then asked 
Powless how Coler scored with the rifle, and Powless said that 
she shot a 141, one point over the passing mark of 140.  Lein 
walked away; he thought that there was no way Coler could have 
passed.  (Tr. 672–673.)  


On about May 31, Lein testified that he was working when he 
saw Coler loading her bag into one of the patrol trucks.  He said 
to Coler “hey I heard you passed your quals.”  (Tr. 674.) Coler 
replied saying that she was happy about passing and this was her 
first day working South Patrol, which required a shotgun.  After 
his conversation, Lein saw that Coler was on the work schedule 
assigned to different posts that required a shotgun.  Mullen testi-
fied that on June 12, he was scheduled to relieve Coler and saw 
that she had been issued an M4 rifle along with her M9 pistol.  


16 Respondent’s employees have a 180-day probationary period, pur-
suant to their union contract.  And any discipline or discharge issued dur-
ing the probationary period is not subject to the contract’s grievance and 
arbitration provision.  (Tr. 760, 965; JX 16, Art. #6.)
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(Tr. 458, 673–675.) 
Lein eventually qualified with the M4 on June 20, at the Ban-


gor range, with a score of 157.  Originally, the qualification shoot 
was scheduled to occur on June 13, and both Lein and Coler were 
listed on the email delineating the guards scheduled to shoot.  
However, the range was cancelled and rescheduled for June 20; 
again both Lein and Coler were on the list of people scheduled 
to qualify.  While Lein qualified at the Bangor range on June 20, 
Coler was not at the range that day.  Lein thought the entire epi-
sode did not make sense.  If the May 27 gravel pit range was an 
authorized shoot, as stated by Powless, and Coler qualified with 
her shotgun and rifle, he questioned why would Coler’s name 
appear on the list for both the June 13 and 20 qualifications at 
Bangor.  Lein thought this was especially odd since Coler was 
already working posts that required her to have a shotgun and/or 
rifle.  (Tr. 675–678, 733; R 2, p. 17.)  


4.  Mullen and Salopek speak with an Xcel Lieutenant about 
weapon qualifications


On June 25, Salopek, Mullen, and another guard were at the 
armory turning in their weapons.  An Xcel Lieutenant named 
Doug Lux (Lux) was present and asked the guards if they had 
any concerns or complaints.  Mullen brought up the issue of Re-
spondent using a gravel pit for weapon qualifications.  Salopek 
and the other guard confirmed that this practice was, in fact, oc-
curring.  Lux said he would look into it.  Later that evening, Sal-
opek testified that Lux called him at home and said he had spo-
ken with Morgan who confirmed that guards cannot be qualified 
at a gravel pit range.  Lux then said that Morgan asked whether 
Salopek would be willing to help with the company’s training 
program; Salopek agreed to help.  (Tr. 137–39, 459–461.)


The next day, Salopek was scheduled to work with Coler; the 
assignment required Coler to carry a shotgun.  At the start of their 
shift, the Lieutenant in charge switched their positions.  Salopek 
was assigned the shotgun instead of Coler.  Salopek testified that, 
as they drove to their post, Coler told him that she was angry 
because she had spent 5 hours at the gravel pit without getting 
paid, and now she had to get requalified.  (Tr. 139–140.)  


After finishing his shift with Coler, Salopek went to Lux’s of-
fice and asked about the training program they had spoken about 
the previous day.  Lux told Salopek that things had changed.  Sal-
opek was to bring whatever issues he had directly to Lux instead 
of to Morgan.  Lux then said that Powless should have known 
better than to take people to qualify at a gravel pit based upon 
something another guard had told him. Salopek told Lux that 
Powless was not the only person involved, and the practice was 
being condoned by Terry and others.  Lux again said that Pow-
less should have known better.  Salopek told Lux, “you’re going 
to dump this whole thing on Gerald [Powless], aren’t you?”  (Tr. 
141–142.)  Lux did not answer.  Salopek then told Lux that he 
was going to write a memo to Morgan regarding the entire mat-
ter.  (Tr. 141–142.)  


5.  Salopek drafts a letter to Morgan 


From the time Lein first learned about the gravel pit range in 
May, through the end of June, Lein, Salopek, Mullen, and 
Schryver, at various times had discussed amongst themselves 
what was happening with respect to Xcel using unauthorized lo-
cations, including a gravel pit, for weapon qualifications.  They 


felt it was unsafe and wrong; these were not approved shooting 
ranges and guards were not being paid.  They did not know who 
was acting as a safety officer at the unauthorized range sites, and 
no medical personnel or safety equipment was available if some-
thing occurred.  Moreover, at these unauthorized range sites, 
guards were shooting civilian weapons, which were different 
than the actual weapons assigned by the Navy.  They decided 
that something had to be done. So after speaking with Lux, Sal-
opek drafted a letter to Morgan and emailed it to him on June 28, 
2018.  (Tr. 129, 142, 458–459, 678–679.) 


Before finalizing the letter, Salopek testified that he spoke 
with Mullen and Schryver who looked at the letter for content, 
and also provided him with information to include in the docu-
ment.  (Tr. 142.)  Salopek’s June 28 email to Morgan reads as 
follows: “I know you are very busy. And I know rather long 
memos take up your time. But a few of us are asking for you to 
take a few minutes and review this with our concerns. We are 
hoping you will understand once you read it and understand our 
concerns.” (GC 4.)


Attached to the email was a five-page, single spaced, letter. 
The letter is, at times, rambling and discusses a multitude of is-
sues.  The letter starts with a recitation of various conversations 
between Salopek, Morgan, and Lux.  It goes on to discuss in-
stances when qualifications occurred at gravel pit ranges, along 
with a timeline claiming the practice started when Terry was an 
acting Lieutenant, that it had stopped for some time, but then re-
started again.  The letter describes the incident involving 
Schryver familiarizing Cunningham with the shotgun, claiming 
it resulted with Cunningham’s qualification, and Terry saying 
that the practice was allowed by the Navy. (Tr. 143–46; GC 3.)  


Salopek’s letter also discusses the shooting range at 
Schroder’s house, where personal weapons were used to qualify, 
and the ammunition was purchased by Terry.  The letter names 
three “senior guards” who could not pass their rifle and/or shot-
gun qualifications at Bangor on May 8, saying that Powless then 
drew a large cross on the rifle targets, and another Lieutenant put 
a white piece of paper on a the shotgun silhouette target, to en-
hance the visibility of the targets, resulting in the guards then 
passing 4 out of 5 of their shooting tests. (GC 3)


The letter discussed Coler and Lein failing their respective 
qualifications and Powless wanting to take them to a gravel pit, 
on their own time, to qualify with a personal weapon provided 
by another guard.  Regarding Coler, Salopek wrote that after the 
gravel pit range Respondent considered her qualified on all 
weapons and she was allowed to work all posts.  When Coler 
found out she had to requalify, she was upset because she spent 
5 hours at the gravel pit without being paid.  In the letter Salopek 
states that a coworker, who was recently retired from the Navy 
where he served as a range safety officer, said that qualifying 
guards at a gravel pit was against the law, because Respondent 
would have had to complete and submit qualification forms con-
taining false information. (GC 3.)


In conclusion, Salopek wrote that there were seven reasons 
why they were bringing the issue of unsanctioned ranges/bad 
range practices to Morgan’s attention:  (1) someone could get 
hurt and the company could potentially be liable; (2) guards 
might be unable to handle their weapons properly, or fire them 
accurately, if there was a critical incident on the base; (3) the 
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practices violated the Navy’s “OPNAV” safety and operating 
procedures and ethics; (4) if discovered by the Navy, or an In-
spector General complaint was made, the consequences could be 
“catastrophic” for the company and tarnish the company’s name 
as well the names of Respondent’s guards; (5) Xcel’s rating with 
the government could be affected; (6) criminal actions may have 
occurred; and (7) violations of State law may have happened 
which could jeopardize the company’s ability to conduct busi-
ness and the Navy’s reputation.  (GC 3.)


Morgan replied to Salopek by email on June 29.  The email 
reads as follows:


I read the first part of your letter. So much was misinterpreted 
that I don’t know where to begin. I will work with Michael 
[Terry] to see what we need to do. It’s unfortunate the message 
was confused, it was our intent to include your talent I [sic] 
training especially compliance but it seems there is a major dis-
connect between your [sic] and your Captain. I don’t know if 
you realize it but that man has stepped up for you on many oc-
casions just as you have for this company. We need to fix this 
relationship. I will be in touch.


Salopek testified that he was concerned about Morgan’s re-
sponse.  Morgan was discussing Salopek’s relationship with 
Terry, while Salopek was concerned about stopping dangerous 
practices from occurring.  Salopek replied to Morgan by email 
dated June 30, expressing his concerns.  Salopek also spoke 
about the issue with Lein and Mullen.  They discussed whether 
it was time to make an official report and decided they needed to 
see the base commander who was going to be in his office on 
July 8.  (Tr. 153, 159–160, 462, 679; GC 4; GC 5.)


6.  Salopek, Mullen, and Lein complain to the base commander 


On Sunday July 8, at about 3 p.m. Mullen, Salopek, and Lein 
went to see the base commander.  It was Salopek’s day off and 
Lein had just finished his shift.  Mullen was on duty that day and 
assigned South Patrol, which involved patrolling the south side 
of the base, an area of about 5–6 square miles.  (Tr. 80, 159, 164, 
462, 680–681, 746–747.)  


The guard on South Patrol drives a patrol truck and has a 
checklist with items that need to be reviewed during the shift, 
and the specific times the checks need to occur.  These include 
checking certain buildings and ammunition magazines to make 
sure they are locked, and monitoring beaches and fence lines.  
The guard on South Patrol enters the exact time each item on the 
checklist is reviewed.  Because there are not very many items 
that need to be checked during a shift, the guard on South Patrol 
sometimes gives bathroom breaks for other guards on post, or is 
“just killing time” by either parking somewhere on the island to 
save on fuel, or parking on a beach to watch for boats.  (Tr. 750.)  
Other times they are backtracking to double check items that 
they have already checked.  Also, about a half hour before their 
shift ends, many times the guard on South Patrol will wash the 
patrol truck because it gets dusty.  Guards on South Patrol do not 
need to call-in for relief when they take a bathroom break or eat 


17 Transcript page 687, line 11 should read “None of us had spoken to 
Mike Jones” instead of “One of us had spoke to Mike Jones.”  


18 Although Schryver’s name is in the email, and he had discussed 
these issues with Mullen, Salopek, and Lein, it does not appear that he 


lunch.  So long as they have their radio and pistol with them, they 
can take these breaks anytime they want.  Because the base com-
mander’s office is located within South Patrol, and is inside one 
of the buildings that Mullen needed to check, he did not call for 
anyone to relieve him when he went to see the base commander 
with Salopek and Lein.  (Tr. 462–464, 688, 701–702, 734–736, 
746–752.)  


The Navy’s commanding officer at Indian Island was Com-
mander Rocky Pulley (“Cdr. Pulley”).  Mullen, Lein, and Salo-
pek met outside the administration building and then went to Pul-
ley’s office, asking if they could speak with him about a safety 
concern.  The guards told Cdr. Pully they had a safety issue and 
were trying to get direction on how to resolve the matter but were 
vague regarding the exact issue.  After a few minutes of going 
back and forth with generalities, Cdr. Pulley demanded they tell 
him exactly what was going on.  The guards told him about the 
gravel pit ranges using nonmilitary weapons and personal am-
munition for qualification shoots.  Cdr. Pulley asked if they had 
reported the issue up their chain of command, and they said yes.  
Cdr. Pulley then asked if they had spoken with Mike Jones, a 
Naval officer who was designated as the Installation Security Of-
ficer at Indian Island (ISO Jones or Jones).  The guards had not 
informed ISO Jones, so Cdr. Pulley said that they needed to im-
mediately send an email to Jones advising him of the issues.17  
Pulley also asked that they needed to inform Terry before con-
tacting ISO Jones.  (Tr. 163.)  During the discussion, Salopek 
mentioned the possibly of going to the Navy’s Office of the In-
spector General (OIG) and asked about whistleblower protec-
tions.  Cdr. Pulley said that all three of the guards were protected 
under the whistleblower program.  The meeting with Cdr. Pulley 
lasted between 15–30 minutes.  Mullen did not miss any of his 
scheduled checks on South Patrol during the time that he was 
meeting with Cdr. Pulley.  (Tr. 160–165, 334–335, 463–464, 
562, 647, 684–688, 734.)


After the meeting with Cdr. Pulley, Salopek, Lein, and Mullen 
went outside and discussed their next step; someone needed to 
contact Jones as per Cdr. Pulley’s instructions.  Lein and Salopek 
were scheduled to work on day shift the next day.  Because Mul-
len was not scheduled to work until the swing shift, it was de-
cided that he would draft and send the email to ISO Jones.  (Tr. 
464–465; R 1.)  


F.  The Events of July 9


1.  Mullen emails ISO Jones


As instructed by Cdr. Pulley, on July 9 Mullen sent an email 
to ISO Jones saying that himself, Salopek, Lein, and Schryver 
were coming forward with a safety issue regarding weapon qual-
ifications and using a gravel pit range on several occasions to 
qualify guards.18  Before he sent the email, Mullen waited for 
Salopek to call Terry and notify him that a complaint was forth-
coming.  (Tr. 165, 465–466, 736–737; R 1.) 


The morning of July 9, Salopek was at the Bangor range with 
a group of Respondent’s guards including Coler, who was 


was actively involved in the complaint to either Pulley or Jones.  (Tr. 
294–296, 516–517.) 
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requalifying with the M4 rifle.  Salopek said that he saw Mul-
len’s email to Jones before it was sent, but only briefly.  At about 
9:00 a.m. Salopek called Terry.  Salopek testified he told Terry 
that guards were coming forward with a complaint about his 
range practices, and that he owed it to Terry to tell him that a 
complaint was forthcoming.  According to Salopek, Terry re-
plied by saying that he already knew.  (Tr. 165–166, 301, 885–
886, 924–925; R 22, p. 22.)


Terry testified that he received two telephone calls at about 
9:00 a.m. on the morning of July 9, one from ISO Jones and one 
from Salopek.  Jones called to give Terry a “heads up” that Cdr. 
Pulley received a “walk-in” complaint that some of Xcel’s 
guards were not properly qualified with their assigned weapons.  
(Tr. 878.)  As part of his job duties Terry worked closely with 
ISO Jones and they would generally meet once a week to resolve 
any problems that might be occurring on base.  During this call, 
Jones also told Terry that he wanted to look at Respondent’s 
weapons training records.  After getting the call from ISO Jones, 
Terry called Morgan to tell him what was happening and ask him 
for direction moving forward.  As for his call with Salopek, Terry 
testified that Salopek told him somebody had turned Xcel into 
Cdr. Pulley.  Terry said he told Salopek that he would deal with 
the matter.  (Tr. 879–890.)


At 10 a.m. on July 9 Mullen sent the email to ISO Jones.  The 
email is, for the most part, a condensed version of the letter that 
Salopek sent to Morgan on June 28.  In the email, Mullen states 
that himself, Salopek, Lein, and Schryver were coming forward 
with a safety issue concerning weapon qualifications and Re-
spondent’s use of gravel pit ranges to qualify guards.  Mullen’s 
email describes the incident where Schryver took Cunningham 
to a gravel pit to shoot using Schryver’s shotgun with ammuni-
tion provided by Terry.  While Schryver thought the shoot was a 
“familiarization,” Respondent considered it a qualification shoot 
even though Schryver was not certified to qualify anyone.  And, 
when it was brought to his attention, Terry said that the practice 
was allowed by the Navy.  The email also discusses Powless ask-
ing Schryver to qualify guards at a gravel pit, and a coworker 
saying that he brought personal weapons to work for use at a 
range occurring at another guard’s house. (Tr. 297–298, 465; R. 
1.)


The email discusses a range at Bangor on May 9, where Pow-
less altered the rifle targets for Cunningham, Terry Lauritzen 
(Lauritzen), and Kevin David (David) with a large black cross, 
while Cunningham’s shotgun target was altered by another Lieu-
tenant with a white piece of paper.  While Cunningham could 
still not pass his rifle test, the other guards qualified using the 
altered targets.  (R 1.)  


The email also discusses, in detail, the qualification shoot in-
volving Lein and Coler, with Powless telling Lein that he would 
go to a gravel pit with Coler to qualify, but they would not be 
paid for their time.  While Lein did not go to the gravel pit, Coler 
did and was qualified using a personal shotgun and an AR-15 
supplied by a coworker; she was then allowed to stand posts that 
required being qualified with an M4 rifle and/or M500 shotgun.  
The email ends by saying that Morgan has been informed about 
these practices, and that it seemed Respondent was trying to 
cover up what had occurred.  Therefore, Mullen wrote, “[w]e feel 
this practice is unsafe, against Navy policy, and illegal, by 


falsifying federal documents . . . We cannot continue to let this 
go on without reporting it to you.”  (R 1.)


At about 11:30 a.m. on July 9, Terry received an email from 
ISO Jones asking for Respondent’s training records for five 
guards:  Lauritzen, Cunningham, Lein, Coler, and David.  In the 
email, Jones asked that the five guards be removed from their 
post responsibilities and that their gun cards will be pulled until 
further notice.  After receiving the email, Terry did not remove 
the guards.  Instead, spoke with Jones and asked if he could have 
more time to sort things out and provide Jones with the proper 
records; Jones agreed.  Terry then called Powless, who was at 
the range with Salopek, and told him what was occurring.  He 
also contacted Lieutenant Armando Del Rosario (Del Rosario), 
who was the shift Lieutenant that day.  Terry told Del Rosario 
about Jones’ email, saying there was an allegation that Lauritzen 
and Cunningham, who were currently on duty at the main gate, 
were not qualified, and told Del Rosario to let them know that 
they may be pulled off their post.  He also told Del Rosario to 
make the appropriate arrangements to find replacements to cover 
these posts if needed.  (Tr. 882–885, 890.) (R. 8; JX 9.)


After ISO Jones received Mullen’s email, he forwarded it to 
Rake.  At about the same time he received the email from Jones, 
Rake testified that he got a call from Cdr. Pulley.  Cdr. Pulley 
told Rake that he wanted all of Respondent’s guards taken off 
their posts until it could be proven that they had met all the nec-
essary requirements to stand post.  Rake said that he then called 
Jones to find out more about the complaint.  Rake also called 
Terry and left him a voicemail saying that he would be at Indian 
Island the next morning to meet with him.  Rake testified that he 
called Terry because, whenever he gets a complaint he will “part-
ner” with his contractors to find out about the complaint and 
work through the matter.  (Tr. 537.)  Just before 2 p.m. on July 
9, Rake forwarded Mullen’s email to Terry.  At some point that 
evening Terry left Rake a voicemail saying that he was looking 
into the complaint and would see Rake the next day.  (Tr. 534–
539; R 1.)


Terry read Mullen’s email immediately after he received it 
from Rake.  He then forwarded it to Morgan.  Terry testified that 
he was surprised with the allegations in the email.  Terry said 
that Powless had been in charge of Respondent’s firearms qual-
ifications for years and had done nothing that would lead Terry 
to question his integrity.  As for Mullen, he never received a re-
ply to the email he sent to ISO Jones, nor did he ever hear back 
from anybody at the Navy about the complaint.  (Tr. 476–477, 
887–890, 918.)


Lein was working the morning shift on July 9, at the vehicle 
inspection post.  At about 1 p.m. that day Cunningham arrived at 
Lein’s post “armed up” and was calling everybody fucking rats.  
(Tr. 691.)  Then, at some point Lein received a telephone call 
from Terry, who was angry.  Terry asked Lein if he had spoken 
with Cdr. Pulley, and Lein said yes.  Terry then asked Lein “who 
did you go with” and Lein said that he went with Salopek and 
Mullen.  (Tr. 725.) Terry told Lein that he was pulling him off
his post and off the contract.  Terry also said that Lein had made 
a big mistake and then hung up the phone.  After speaking with 
Terry, Lein called Mullen and relayed the conversation to him.  
Mullen, then called Salopek and told him about the conversation 
between Lein and Terry.  (Tr. 166–167, 724–725, 737, 762–763, 
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931–932; R 32.)  


2. Shotgun incident involving Mullen and Cunningham


Mullen worked the swing shift on July 9; the swing shift goes 
from 1:45 to 10:15 p.m.  He arrived at work around 1 p.m. and 
went straight to the training room, which is located about 8–10 
feet across from Terry’s office.  Terry’s office door was open.  
While Mullen was in the training room he could hear Terry on 
the speakerphone with Morgan talking about the three guards 
who went to Cdr. Pulley’s office the previous day.  Mullen heard 
Morgan say that one of the guards was on probation and was easy 
to get rid of.  He also heard Morgan say that the other two offic-
ers “are a cancer.”  (Tr. 467, 797–798.)  At the time, Lein was 
still a probationary employee.  (Tr. 466–467, 759–760; R 32.) 


As Mullen was waiting for his shift to begin, he eventually sat 
in a chair in the corner if the training room.  Mullen testified that, 
as he was sitting in the chair, Cunningham came into the room 
and started yelling at him, demanding an apology.  Cunningham, 
who was still on duty at the time, was armed with an M9 pistol 
and carrying an M500 shotgun.  According to Mullen, Cunning-
ham was yelling “you’re a fucking rat. You’re a fucking skell.”19  
Mullen did not know the meaning of the word “skell” but knew 
it was being used in a derogatory manner as Cunningham was 
once a dockworker in New York.20  Mullen testified that Cun-
ningham stood over him while holding the shotgun, was yelling 
and demanding an apology, and while he was doing so the shot-
gun barrel was moving across Mullen’s legs and thighs.  Mullen 
told Cunningham to point the gun elsewhere and said he was not 
going to get an apology.  According to Mullen, Cunningham re-
plied saying that the gun was pointed at the ground; Cunningham 
then left.  (Tr. 474, 467–468, 476.) 


Mullen testified that he felt threatened during the exchange 
with Cunningham.  Cunningham’s weapons were loaded, and 
Mullen did not believe that Cunningham had any work-related 
reason to be in the training room with his shotgun.  Instead, Mul-
len believed that Cunningham came into the room just to yell at 
him.  With Mullen sitting in the corner of the room, and Cun-
ningham standing over him yelling, Mullen said that he felt as if 
he had “nowhere to go” and described the situation as “very un-
comfortable and very threatening.”  (Tr. 473–474.) 


Regarding the incident, Cunningham testified that he wanted 
an apology from Mullen because he had learned Mullen was one 
of the guards who had implicated him in the weapon qualifica-
tions complaint.  During his testimony, Cunningham refused to 
say who told him about the complaint and Mullen’s involvement, 
claiming he could not remember.  Instead, Cunningham said that 
he had heard it through the “rumor mill.”  (Tr. 1057–1058.)  Even 
though he claimed that he could not remember where he learned 
this information, Cunningham insisted that nobody from Xcel 
management told him about.  Cunningham claimed that the only 
thing Respondent told him was that he needed to meet with Rake 
and Manson so they could hear his “side of these so-called 


19 Transcript pages 406 line 8, and 468 line 3, should read “skell” in-
stead of “scale.”  


20 “Skell” is defined as a homeless person or derelict.  Collins Dic-
tionary Online, https://www.collinsdictionary.com/us/dictionary/eng-
lish/skell (last visited November 30, 2020).  The word is also used as 
slang, particularly among the New York City police, to mean dirtbag or 


rumors and accusations.”  (Tr. 1060–1061.)  
As for the incident itself, Cunningham testified that, after he 


spoke with Rake and Manson, he was getting off his shift at 
about 2:00 p.m. and went into the training room where he saw 
Mullin sitting.  According to Cunningham, he went over to Mul-
len and said to him “very simple [sic], I’d like an apology.”  (Tr. 
1061.)  Cunningham claimed that Mullen then went on the of-
fensive, raised his voice, and said that he was not going to give 
Cunningham an apology.  Cunningham again asked for an apol-
ogy, but Mullen raised his voice once more saying that he was 
not going to get one.  According to Cunningham, he turned 
around and as he started to walk out of the room, Mullen said, 
“don’t be pointing your weapon at me.”  (Tr. 1061.)  Cunning-
ham testified the whole interaction lasted about 30 seconds. Cun-
ningham denied pointing his shotgun at Mullen or sweeping him 
with the barrel.  Instead, Cunningham said that when he walked 
into the training room he was holding his shotgun in a “low-
ready position,” which involves holding the barrel at a 45-degree 
angle pointing towards the ground.  According to Cunningham, 
he was in the training room because that is where he signs his 
timecard when he finishes his shift.  (Tr. 1061–1062, 1076, 
1086)  


3.  Terry meets with Mullen and Lein


After the incident with Cunningham, Mullen dressed for work 
but was then summoned into Terry’s office.  Terry told Mullen 
that Morgan was on the speaker phone.  Morgan asked Mullen if 
he was one of the three guards who went to see Cdr. Pulley.  Mul-
len replied saying that himself, Salopek, and Lein did, in fact, 
meet with Cdr. Pulley.  Morgan told Mullen that he could possi-
bly be facing disciplinary action and asked whether Mullen 
wanted a union representative.  Mullen said yes, and Morgan 
ended the conversation.  Mullen did not tell Morgan or Terry 
about the incident with Cunningham that had just occurred.  Mul-
len testified that he did not say anything because he wanted to 
try and let the matter with Cunningham diffuse.  Mullen then left 
Terry’s office and went back to the training room as it was time 
for him to arm-up and get ready to start his shift.  (Tr. 474–476, 
764, 781.)  


After Lein finished his shift on July 9, he went to Terry’s of-
fice; Terry was again speaking with Morgan on the speaker-
phone.  Terry told Lein that Morgan wanted to ask him some 
questions, Lein and Morgan then started talking.  Morgan told 
Lein that he was mad because Lein broke the chain of command 
by reporting weapons issues to Cdr. Pulley.  Morgan brought up 
the fact that Lein was a retired chief petty officer and asked how 
Lein would feel if somebody bypassed him in the chain of com-
mand.  Lein said he always told his sailors that, if they had a 
problem, he would like the courtesy of knowing what was hap-
pening, but they could always speak to someone else in a higher 
rank instead of him.  Lein told Morgan that, because he had al-
ready told Powless, who was his direct superior, he did not feel 


perp.  See Urban Dictionary, https://www.urbandictionary.com/de-
fine.php?term=SKELL (last visited November 30, 2020).  Lucas v. 
Tempe Union High Sch. Dist., No. CV-17-02302-PHX-JAT, 2019 WL 
3083010, at *8, fn. 12 (D. Ariz. 2019) (noting that the “Ninth Circuit 
periodically uses the website ‘Urban Dictionary’ to provide additional 
context for slang terms.”).  
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comfortable qualifying at a gravel pit, he did not believe he 
jumped the chain of command by going to Cdr. Pulley.  (Tr. 725–
727.) 


During their conversation, Morgan told Lein that the names of 
the guards listed in the memo could possibly lose their jobs and 
asked whether Lein had qualified with the M4 rifle.  Lein said 
that he had done so.  Morgan then asked if Lein had qualified at 
a gravel pit.  Lein said no, that he qualified at the Bangor range.  
Morgan then said in a smug tone “so we accommodated you.”  
(Tr. 728)  Lein told Morgan that his waiting until the next official 
range at Bangor to qualify was not an accommodation.  Lein told 
Morgan that he appreciated the job opportunity; he did not know 
anything about Xcel before joining the company, but a friend 
who worked for Respondent had nothing but good things about 
the company.  Morgan then thanked Lein for his service in the 
Navy and the conversation ended.  Lein thought that he was be-
ing fired, based upon what Terry had told him the previous day, 
so when he finished talking with Morgan he asked Terry “what’s 
next?”  (Tr. 729.)  Terry asked if Lein was working the next day, 
and Lein said yes.  Terry then said, “I’ll see you on post.” 21  (Tr. 
728–729, 738–739.)


G. Mullen’s Harassment Complaint and 
Respondent’s Investigation


1.  Mullen receives a text message from Kevin David


Mullen was not scheduled to work from July 10–July 12; his 
next scheduled workday was on July 13.  On July 10, at about 
6:20 p.m., Mullen received a text message from David, who was 
one of the guards named in the July 9 email to Jones as having 
his M4 target altered with a large black cross.  David’s text mes-
sage to Mullen reads as follows:  


So I’m on your little fucking list, you’re a fucking idiot & don’t
know what you have stepped in.  Better call your butt buddy 
MarkSlander with no proof dumb ass Stupid leading stupider  


Mullen viewed David’s text messages as a threat.  And he im-
mediately thought back to his experience working as a prison 
guard when a coworker who he had crossed closed the prison 
cell door on him, crushing his shoulder.  (Tr. 223, 480; GC 6; R 
32.)  


After receiving the text message, Mullen called Salopek, as 
his name was also mentioned in the text.  He also called Manson
and Lux.  Mullen testified that he called Manson because he 
wanted a third-party, somebody outside of Xcel, to know about 
the threat.  Manson did not answer so Mullen left him a message.  
In the voicemail Mullen read David’s text message and said that 
he had been threatened and something needed to be done.  (Tr. 
480–484; GC 14.)


Regarding his call to Lux, Mullen testified that the two of 
them played “phone tag” but eventually spoke that night around 
8 p.m.  Mullen told Lux about David’s text message, and Lux 


21 In his testimony, Terry acknowledged that Lein spoke with Morgan 
that day in Terry’s office but said that he did not really remember what 
was discussed.  (Tr. 891.)  He said that he remembered Lein asked for 
Union representation, “[a]nd I think that was about the end of it.”  (Tr. 
891.)  However, it was Mullen who had asked for union representation 
during his call with Morgan earlier that day and it appears that Terry 


replied saying that he was already aware of it.  (Tr. 482.)  Lux 
further said that “administration” had advised Lux to tell Mullen 
to call local law enforcement.  Terry testified that the instruction 
to have Mullen call law enforcement came from him.  Terry said 
that he learned about David’s text message from Lux, and Terry 
told Lux that, if the conduct was not occurring in the workplace, 
Mullen needed to call local law enforcement if he felt threatened.  
(Tr. 482, 484, 482, 790, 908–909; GC 14.)  


Mullen called 911 after speaking with Lux.  About 10 minutes 
later, a deputy called him from the Kitsap County Sheriff’s de-
partment.  Mullen read David’s text message to the deputy, who 
told Mullen there was not much he could do because it was a 
veiled threat, as opposed to a direct threat of physical harm.  But 
Mullen received an incident number from the deputy for future 
reference.  (Tr. 485–489, 790–791; GC 14.) 


Regarding the text message exchange, David testified he 
heard rumors that Mullen, Salopek, and a couple others had com-
plained that some of the guards should not be carrying weapons 
on post because they were not properly qualified and he was im-
plicated in the complaint.  Like Cunningham, during his testi-
mony David refused to identify from whom he had heard these 
rumors, claiming that he could not recall who told him.  Despite 
his lack of memory regarding these rumors, David, who was vis-
ibly nervous and evasive while testifying about his text message 
to Mullen, was adamant that nobody from Xcel management told 
him that Salopek or Mullen had made the complaint.  (Tr. 1036–
1038, 1044–1049.)


According to David, he was angry that his name was impli-
cated with the weapons qualification complaint because he had 
passed his rifle, pistol, and shotgun qualifications on February 
21.  David believed that Salopek was the one who had initiated 
the complaint, but because he did not have Salopek’s phone 
number, he sent the text message to Mullen instead.  David tes-
tified that he did not intend to threaten Mullen and described the 
incident as “a goofy text message” where he “made no threats to 
[Mullen] whatsoever.”  (Tr. 1038.)  David said that within 
minutes after he sent the text to Mullen, he received a phone call 
from Lux telling him to stop sending Mullen text messages and 
to not contact him anymore.  David testified that he then received 
calls from two other Lieutenants telling him the same thing.  Da-
vid did not contact Mullen any further.  (Tr. 1037–1043; R. 47.)  


2.  Mullen files a complaint with OSHA, calls out sick and 
emails Terry


On July 11, Mullen contacted the United States Department 
of Labor, Occupational Safety and Health Administration 
(OSHA) and filed a complaint.  The Complaint alleged that, after 
Respondent learned about Mullen’s safety complaints regarding 
weapon qualifications, certain employees threatened him and 
Respondent called him a “cancer.”  The threats referred to Da-
vid’s text message and the training room incident with Cunning-
ham.22  (R 12; Tr. 491–492.)  


confused the two.  (Tr. 475–476.)  I credit Lein’s testimony as to what 
occurred during his conversation with Terry and Morgan on July 9.  


22 Mullen’s OSHA complaint was dismissed in July 2019.  Mullen 
appealed the decision, and the dismissal was affirmed in August 2019.  
(R. 29.) 
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Mullen’s next scheduled workday was July 13.  He had not 
heard back from Lux or anyone at Xcel regarding his complaint 
about David’s text message, so he called Powless and told him 
that he would not be coming into work until the issue of the 
threats and harassment against him was addressed.  Powless re-
plied, “okay” and the phone call ended.  Mullen was also sched-
uled to work on July 14 and 15.  Because he had not heard any-
thing further from Xcel, Mullen sent Terry an email on Saturday 
morning, July 14.  (Tr. 489, 782; JX 7 #1454; R 32.)


In his email, Mullen explained what occurred during the July 
9 training room incident with Cunningham.  The email states that 
Cunningham called Mullen and Salopek “pieces of shit” and said 
they wrote lies about his range qualifications.  Mullen wrote that 
Cunningham’s shotgun barrel “swept” his left thigh, while Cun-
ningham stood in front of Mullen yelling.  Mullen’s email iden-
tified a coworker named Norm Simons (Simons) as a witness and 
said Cunningham was so agitated that it did not appear he was 
thinking about safely controlling his shotgun.23  Mullen’s email 
next discussed David’s text; Mullen pasted the text message into 
the email.  Mullen ended the email by asking Terry to look into 
the matter saying both incidents had caused him a great deal of 
stress, to the point that the has not been able to return to work.  
(JX. 7 #1454–1455.)


After receiving Mullen’s email, Terry called Morgan and also 
forward the email to him.  During their phone call the two dis-
cussed how to proceed.  Terry testified that Morgan told him to 
thoroughly investigate the complaint as soon as possible.  While 
David and Mullen were scheduled to work that weekend, Cun-
ningham was not. Terry, who was working from home that 
weekend, waited until he returned to Indian Island on Monday 
July 16 to start his investigation.  (Tr. 907, 910.)  During their 
phone call, Morgan also recommended that Terry post Xcel’s 
hostile work environment policy in the training room and require 
everyone to read the policy and sign an acknowledgment that 
they had done so.  (Tr. 910, 919–920, 964–65; R 32; JX 4 #1454.)  


While Mullen testified that he believed he was scheduled to 
work on Monday, July 16, the work schedule shows that he was 
not scheduled to work on either July 16 or 17.  His next sched-
uled workday was July 18.  As for Terry, on Monday July 16 he 
was back at Indian Island and he took written statements from 
both Cunningham and Simons.  Simons, who gave his written 
statement at 1:30 p.m., wrote that he was checking the weather 
on his cell phone when he saw Mullen engaged in some sort of 
discussion with Cunningham about an apology.  Simons further 
wrote that Cunningham was speaking in a raised and angry 
voice, and when Simons looked up, he heard Mullen say in a 
normal but direct tone, that Cunningham was not getting an apol-
ogy and “don’t sweep me with the shotgun.”  According to Si-
mons, when he looked up Cunningham’s shotgun was pointed at 
the floor and he did not see or hear any communication of a threat 
by either party.  (Tr. 910; R 5.)


Cunningham gave his written statement right after Simons.  In 
his statement, Cunningham stated that he asked Mullen for an 


23 In January 2019, Mullen asked Simon to write a statement about 
what occurred to support his OSHA complaint.  However, Simon texted 
Mullen saying that “[a]fter a lot of reflection” he decided not to write a 
statement as the “only thing that it will show is Tim [Cunningham]’s 


apology involving the remarks Mullen made about Cunning-
ham’s range qualifications; Mullen would not give him one.  
Cunningham wrote that he asked for an apology a second time, 
but Mullen again refused and said that they were done.  Accord-
ing to Cunningham’s statement, at some point during their con-
versation, Mullen said that Cunningham was pointing his gun at 
him.  However, Cunningham denied doing so, saying that his gun 
was pointed at the floor.  (R 6.)


On July 16 Respondent posted in the training room its work-
place standards of conduct, along with a sign-in sheet for em-
ployees to affirm that they had read and understood the policies.  
Employees were told to read the policies and sign the signature 
sheet.  However, they were not told anything else such as why 
the policies were being posted.  (Tr. 919–920, 1050–1052, 
1064.) 


3.  Mullen emails Terry his resignation 


By July 17, a week had passed and Mullen had still not heard 
anything from Respondent regarding his threat and harassment 
complaints. Mullen believed that Terry heard Cunningham yell-
ing at him on July 9, and Terry had not replied to Mullen’s July 
14 email.  Therefore, Mullen believed that Xcel was not going to 
do anything about his complaints.  Accordingly, Mullen decided 
that he needed to resign because he did not think it was safe for 
him to return to work because of the threats and harassment.  So, 
Mullen drafted the following email which he sent to Terry on 
Tuesday, July 17:


I am separating my employment with Xcel protective service
(BCSI) effective immediately.  The reason is for workplace 
harassment and threats.  I will send my uniforms with a fellow 
employee.  CAC card and region badge will be dropped off at 
Bangor pass and ID.  


Terry testified that after receiving Mullen’s email, he called 
Morgan, who told him not to contact Mullen going forward.  
Therefore, Terry replied to Mullen by email on July 18 by simply 
saying that Mullen needed to destroy the corporate credit card 
information he used for training and to sign a security debriefing.  
(Tr. 490, 790, 794, 934; JX 4 #1225.)  


Terry never spoke with Mullen about his complaints involving 
the threats from Cunningham and David.  When asked why he 
did not do so, Terry said that it was because Mullen “was on days 
off.”  (Tr. 922.) Terry claimed that he was going to interview 
Mullen when he came back to work but that Mullen resigned.  
For his part, Mullen testified that, had he known Respondent was 
investigating his threat allegations involving Cunningham and 
David, he would not have resigned.  (Tr. 791–792, 921–922, 
927.)  


As for Cunningham and David, Terry decided not to discipline 
either of them.  According to Terry, after reviewing the written 
statements, he decided that Cunningham had not done anything 
wrong.  Regarding David, Terry said that David was not disci-
plined because his text message occurred outside of the work-
place.  Moreover, Terry said he did not view the text as 


temper.  Which is already well known.”  (R 48.)  In his text, Simon fur-
ther wrote that he did not see Cunningham “laser” Mullen with the shot-
gun or hear/see Cunningham threaten Mullen.  (Tr. 788–789; R 48.) 
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threatening.  Instead, Terry thought that David was just “venting 
his frustration” about the allegations in Mullen’s complaint to 
ISO Jones.  (Tr. 935.)  Also, during his testimony Terry offered 
his own reason as to why Mullen resigned.  Terry believed Mul-
len actually resigned because he had failed his PRT, and he was 
scheduled to retake the test towards the end of July.  If Mullen 
had failed again, he would have been fired.  (Tr. 934–936.)  


H.  Rake’s Investigation into the Guards’ Complaints


1.  Rake and Manson review documents and set up interviews


Rake and Manson conducted an investigation into the com-
plaints Salopek, Mullen, and Lein made to Cdr. Pulley, as further 
set forth in Mullen’s July 9 email to Jones, and they issued a 
report on July 25 with their findings.  Despite the fact that virtu-
ally everyone who testified at trial referred to the review as an 
“investigation,” Rake was emphatic during his testimony that 
what he and Manson did is not conduct an “investigation.”  (Tr. 
589.)  According to Rake, only the NCIS (Naval Criminal Intel-
ligence Service) or law enforcement can conduct an “investiga-
tion,” as can an individual directed to do so in writing by the 
commanding officer.  (Tr. 553.)  Instead, Rake said that what he 
and Manson did was conduct a review of a “customer com-
plaint.”  (Tr. 589.)  Rake said that whenever he gets a customer 
complaint, he partners with the contractor to find out more about 
the complaint and work through the incident.  And, regarding 
this matter, Rake said that his “original customer complaint” was 
that Mullen, Lein, and Salopek met with Cdr. Pulley.  (Tr. 589.)  
According to Rake, when he heard the customer complaint, he 
spoke with Burris and told her that if anybody left their post he 
would be requesting that they be removed from the contract for 
violating a general order to stand post until properly relieved.  
(Tr. 537, 589–590; R 2.)  


Rake testified that Cdr. Pulley wanted to pull all the guards 
off their posts after he spoke with Salopek, Mullen, and Lein and 
he relayed this information to Terry, telling him how important 
the situation was and saying they needed to jump on it quickly.  
Rake went to Indian Island on July 10, and reviewed the training 
records with Manson, Terry, Powless, and Mitch Vancura (Van-
cura), another Xcel Lieutenant.  Rake said they reviewed the rec-
ords of the guards who were currently standing post, and then 
looked at the guards scheduled for the next shift “to get our feet 
on the ground.”  (Tr. 538.)  Rake reviewed the watch bills and 
determined that Mullen was working the day he met with Cdr. 
Pulley; Rake believed Mullen had left his post to speak with Cdr. 
Pulley without permission from his shift lieutenant, Kristen 
Kirkpatrick (Kirkpatrick).  (Tr. 538–539, 563, 590–591.)


The initial review of documents also showed that Cunning-
ham, Lauritzen and David were not at the Bangor range on May 
9, as alleged in the complaint regarding the date that their targets 
were altered.  Salopek testified that the May 9 date was an error, 
and the incident involving the altered targets actually occurred 
sometime January or February.  According to Salopek, he told 
this to Manson and Rake when they interviewed him on July 19.  
As for when his gun qualification shoot occurred in 2018, Cun-
ningham testified that it happened in January.  However, Rake’s 
report says that the range qualifications for Cunningham, Lau-
ritzen, and David happened on February 21, but Cunningham did 
not pass all his tests and shot again on March 9 when he 


qualified.  For his part, Cunningham admitted that he sometimes 
struggled with his qualifications because of the lighting at the 
range.  And, regarding the time he went shooting with Schryver, 
Cunningham said it occurred on his own time, as a refresher 
course because of the problems he was having on the range.  
While Cunningham claimed that he had already requalified when 
he went shooting with Schryver, Rake’s report states that Cun-
ningham reported that he went shooting in the woods with 
Schryver to become proficient for his qualification reshoot.  Fi-
nally, Cunningham testified that he had heard of people qualify-
ing at a gravel pit, but he did not know the exact location and had 
never been there to shoot.  (Tr. 38–39, 905, 1067–1071; R 1, R. 
2, p. 2–3, R. 14.) 


Along with reviewing documents, Rake testified that he and 
Manson worked with Terry and Xcel to schedule interviews with 
various guards.  According to Rake, he needed to go through 
Xcel to schedule these interviews, because he cannot require that 
a contractor’s employees submit to an interview.  Rake said that, 
on all his contracts, he works through the company’s “chain of 
command,” so with Xcel there was “a chain of command work-
ing to get a hold of each guard.”  (Tr. 539–541)  


Rake and Manson personally interviewed various guards and 
supervisors, and took written statements from:  Lein, Salopek, 
Schryver, Lauritzen, Coler, Cunningham, David, Kirkpatrick, 
and Powless.  Rake and Manson also conducted phone inter-
views with Vancura, Terry, Lux, Lein, Coler, and two other 
guards named David Everson (Everson) and Ben Gentry.  They 
did not interview Schroder, the guard who had a shooting range 
in his backyard, or another guard named Joab Eades (Eades) not-
ing that they were on leave at the time.  And, they never inter-
viewed Mullen.  (R 2.)  


Regarding Mullen, Rake testified that he tried to schedule ap-
pointments with him for an interview three times but was unsuc-
cessful because Mullen had called in sick.  However, Rake’s re-
port says that Mullen could not be interviewed because he re-
signed the day before his interview.  For his part, Mullen testified 
that he never heard from either Rake or Manson.  Mullen said 
that he knew the interviews were occurring and assumed some-
one would reach out to him, but nobody ever did.  (Tr. 501–502, 
540, 784; R 2.)  


2.  The interviews with Xcel employees


The interviews with Xcel employees started on July 10.  (R. 
2.)  Rake testified that he had a list of questions he asked each 
guard.  One question was “do you know your chain of command” 
within Xcel.  (Tr. 583.)  According to Rake, it was important to 
ask each guard whether they knew their “chain of command” be-
cause he did not normally “have contractors go straight to the 
CO [Cdr. Pulley] or to a security officer [ISO Jones] without go-
ing usually through . . . their company chain of command, or 
coming to Steve [Manson] and myself, who . . . were out there 
all the time asking everybody how things were going.”  (Tr. 585.)  
When asked if following the “chain of command” was a man-
date, or just his preference, Rake said that the Navy Contracting 
Office follows the contractors’ rules and that in all three of the 
contracts he administers the company/contractor has provided its 
employees with documents saying “here’s who your chain of 
command is.”  (Tr. 585.)  Respondent’s employee handbook says 
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that the company encourages employees to take their complaints 
to their immediate leadership team but following such a process 
is not mandatory.  (GC. 2; R 2; R 7, p. 3–4.) 


Rake testified that, after each interview, employees were pro-
vided with a form and asked to complete a written statement.  
Nine Xcel employees completed written statements which were 
attached to the final report. (Tr. 634; R 2.) 


a.  Employee written statements


Daniel Lein.  Lein’s written statement is dated July 10.  In his 
statement Lein says that, during his initial M4 rifle qualification 
he failed by 5 points.  Later, Powless told Lein that he and Emily 
Coler would meet Powless on May 27 at a gravel pit to qualify.  
Lein asked if the gravel pit shoot was a practice or a qualifica-
tion, and Powless said that it was to qualify with the M4. But, 
Powless told him that instead of shooting an actual M4 rifle, Lein 
would be shooting an AR-15 owned by Armstrong.  On the day 
of the gravel pit shoot, Lein called Powless saying he did not feel 
comfortable, was tired as he was coming off of a 12-hour shift 
and would wait until the next scheduled range at Bangor; Pow-
less said that was fine.  Out of curiosity Lein again asked Powless 
if the gravel pit shoot was for a qualification, and Powless said 
yes.  Lein then asked if guards would be paid for their time at the 
shoot, and Powless said they would not be paid.  Lein ended his 
statement by saying that he qualified with the M4 at Bangor on 
June 20, 2018 with a score of 157. (R 2, p. 16.).


Emily Coler.  Coler’s written statement is dated July 10.  In 
her statement Coler wrote that, during her weapon qualifications 
at Bangor, on or about May 9, she did not pass.  She had never 
previously fired an M4 rifle and received very little training.  A 
few weeks later she was told that she could shoot again, this time 
at a gravel pit with just herself and one other person who also 
needed to shoot.  The gravel pit shoot was much more successful 
as Coler received one-on-one time to become familiar with both 
weapons.  Coler wrote that she did not think about the “legality” 
of the shoot because she had heard from others that it had been 
done before.  Coler spent about 5 hours at the gravel pit and felt 
much more comfortable shooting.  After the shoot, Coler was 
told that she could now stand post and was excited because it led 
to the opportunity for more on the job training “OJT.”  Coler 
further stated that, at the shooting range on July 9 she qualified 
on the M4 but did not qualify with the shotgun.  Coler ended her 
statement by writing: “Post: I only stood posts that required the 
M9.  If I was on patrol with someone for example, they had the 
weapons that they were qualified for, I never had possession of 
them.”  (R 2, p. 22.)


Thomas Cunningham.  Cunningham’s written statement is 
dated July 11.  Cunningham wrote that in January 2018 he qual-
ified at the Bangor range on the M9 pistol and Mossberg M500 
shotgun.  He remembers 10 other guards at the range that day, 
including Schryver, David, Salopek, Mullen, and Lauritzen, and 
that a Lieutenant named John Armstrong was in charge of the 
range.  Cunningham stated that he did not know of anyone falsi-
fying gun records.  He further wrote that, in February he quali-
fied at Bangor with the M4 rifle shooting a score of 153.  Powless 


24 Along with being an acting Lieutenant, Everson was also a firearms 
instructor. (Tr. 155.)


was in charge of the range that day and John Armstrong was his 
line coach.  Cunningham identified two other people who were 
also shooting in February and said that nobody falsified any gun 
records. (R 2, p. 21.)


Terrence Lauritzen.  In his written statement, dated July 11, 
Lauritzen wrote that he was being interviewed for statements 
made against him regarding weapon qualifications on February 
21.  Lauritzen said that he witnessed no violations of safety at 
any time on the range, nor has he witnessed any kind of target, 
document, or forged scoring at any time.  Lauritzen ended his 
statement by saying that he had never qualified shooting any-
where other than at the Bangor range. (R 2, p. 23.)


Jacob Schryver.  Schryver’s statement is dated July 11.  
Schryver wrote that, in reference to the statement that he quali-
fied Cunningham at a gravel pit, he never used the words “he’s 
qualified.” He and Cunningham did not use an approved course 
or approved weapons when they shot, as it was a “familiariza-
tion,” and he was not certified to qualify anyone.  Schryver wrote 
that he could not give the dates and times of the shoot with Cun-
ningham, as it was not documented, and that he had no personal 
knowledge as to whether Cunningham subsequently qualified af-
ter they shot together.  Schryver also wrote that, all the com-
plaints he made regarding the range were brought to Powless, as 
the company’s primary range safety officer “RSO.”  Schryver 
ended his statement by saying that he was not personally aware 
of any falsified documents.  (R 2, p. 24.)


Mark Salopek.  Rake’s report contains two written statements 
from Salopek, both of which were dated July 19.  In his first 
statement Salopek writes that he saw targets being altered on or 
about January 31, 2018.  Salopek further stated that, around June 
26–28 (and possibly sooner) Powless told him that Coler and 
Eades were going to a gravel pit range, but after a complaint was 
made Eades and Coler had to requalify; Eades told Salopek he 
had to requalify and that Coler was upset.  Salopek stated that he 
thought he saw Coler standing post armed with a shotgun after 
the gravel pit range.  Salopek also wrote that he saw the Bangor 
range score sheet for July 7, 2017 and was told by a guard who 
was present that they did not shoot at Bangor but were at another 
guard’s house, referring to it as “range at Schroder’s house.”  
Powless told Salopek that the “range” at Schroder’s house was 
“fun.” Salopek also stated that there was a female guard who was 
pregnant and could not shoot at an indoor range but she contin-
ued working nonetheless.  Salopek ended his first statement say-
ing that he had never seen anyone leave their post.  (R 2, p. 13.)


Salopek’s second statement is similar to the first but provides 
a bit more detail.  He confirmed seeing targets being altered on 
January 31, 2018 at Bangor.  And, he wrote that Powles told him 
about obtaining an AR-15 to use for “range at the gravel pit.” 
After the gravel pit range, Salopek wrote that Coler told him she 
was glad she could now serve on other posts, and he saw Coler 
holding a shotgun after the range occurred.  After a verbal com-
plaint was made, Lux told Salopek that he called “Everson to 
determine if it was allowed,” referring to a gravel pit range, and 
was told that it was not.24  Salopek stated that Coler was told she 
had to requalify sometime between June 26–28.  Salopek wrote 







DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD28


that he needed to check dates and confirm when the gravel pit 
range occurred.  Salopek next discussed the range on July 7, 
2017 where coworkers told him they participated at a range at 
Schroder’s house.  Salopek wrote that Armstrong told him he 
had an AR-15 and a 9mm for use at the range, and that Terry said 
he was buying ammunition for the range at Schroder’s house.  
Salopek stated that he saw the Bangor range sheet dated July 7, 
2017, and a female officer named Owens was listed on the sheet. 
Salopek further stated that Owens was pregnant, and he believed 
that she was not allowed to qualify at an indoor range, but none-
theless worked until November or December.  Salopek ended 
this second statement by again saying that he did not know of 
anyone leaving a post without notifying their supervisor.  (R 2, 
p. 14.)


Kristen Kirkpatrick.  Kirkpatrick’s statement is dated July 22.  
Kirkpatrick wrote that she was the shift Lieutenant on July 7, 
2018 and at no time did anyone ask her for permission to leave 
their post, or to enter Building 69 to talk to the commanding of-
ficer.25  Kirkpatrick also wrote that she was unaware of any fal-
sification of government documents by Xcel employees and was 
not aware of government weapons being used anywhere other 
than at authorized ranges.  (R 2, p. 18.)


Kevin David.  In his statement, dated July 22, David stated that 
he was not aware of any wrongdoing at the range, nor had he 
witnessed a range at either a gravel pit or at Port Townsend.  Da-
vid wrote that had to re-shoot to qualify on occasion but was un-
aware of government weapons being used at a gravel pit or open 
area.  He was also unaware of any falsification of government 
documents.  (R. 2, p. 19.)


Gerald Powless.  Powless’ statement is dated July 23.  Pow-
less wrote that the validity of Owens’s sustainment shoot during 
the summer of 2017 was brought to his attention.  Powless said 
that Owens was not allowed to shoot indoors at the time because 
she was pregnant, and the small arms training center was closed 
during that period because of lead exposure.  Also, the “MILO 
Range Training System” was inoperative at Indian Island.  
Therefore, Powless stated that, because Owens could not shoot 
at either place, she “was familiarized and fired at a private 
range.”  Powless wrote that no government weapons or ammu-
nition were used at this private range nor have they ever been 
outside of the Bangor or Port Townsend ranges.  Powless further 
stated that “to my recollection, Lisa Owens did her sustainment 
shoot at the Port Townsend range, which we were using during 
the closure of the Bangor” range.  Regarding Coler qualifying at 
a gravel pit, Powless wrote that this was “a familiarization fire 
with a personal AR-15 rifle and a personal M500 shotgun, with 
locally purchased ammunition.”  Again, Powless stated that no 
government weapons/ammunition were used and “Coler’s shot-
gun and rifle familiarization that day did not count for qualifica-
tions.”  Powless wrote that Coler “was later brought to the Ban-
gor” range where she qualified with the M4 rifle and M500 shot-
gun.  Finally, regarding the alteration of M4 rifle range targets at 


25 Apparently, this was in reference to Mullen speaking to Cdr. Pulley 
while he was still on duty, as Rake testified that he checked with Kirk-
patrick and she did not give Mullen permission to speak with Cdr. Pulley.  
(Tr. 590.)  However, Mullen spoke with Cdr. Pulley on July 8, not July 


the Bangor range, Powless wrote that a couple of guards were 
having trouble focusing on the target due to the gloomy lighting 
at the range so he drew a cross on the target with a black marker 
so the shooters could better focus on the target.  To his 
knowledge, Powless said, he was not violating any regulations 
by doing so.  (R 2, p. 20.)


b.  Testimony about employee interviews with
Rake and Manson


Four guards testified at trial about their interviews with Rake 
and Manson.  David testified that Rake asked him if he attended 
a range on May 9, and David replied saying that he did not keep 
track of the dates.  Rake then told him that, according to their 
records, he was not even there that day.  Cunningham testified 
that he first learned that his name was involved in the “rumors” 
that some guards had not properly qualified during his interview 
with Rake and Manson.  Cunningham said that, during his inter-
view he learned that the people who were accusing him “of not 
qualifying were my witnesses at the range in Bangor.”  (Tr. 
1059–1060.)  According to Cunningham, he told Rake and Man-
son that “the inmates are running the asylum,” and they “thought 
it was a laugh.” (Tr. 1059–1060, 1068.)  Regarding his interview, 
Lein only said that he met with them on July 10 and provided a 
statement.  (Tr. 690–691, 1043–1044.)   


Both Salopek and Rake testified at some length about Salo-
pek’s interview.  According to Rake, he spoke with Salopek 
twice and both sessions took quite some time.  In the first inter-
view he said that they went through the standard list of questions, 
including whether Salopek knew who the safety officer was.  
Rake thought it was important that Xcel’s guards had a clear re-
porting scheme and knew the identity of their safety officer.  
Rake described Salopek’s demeanor during the interview as “ar-
rogant.”  (Tr. 608.)  When asked why he thought Salopek was 
arrogant, Rake gave a number of reasons.  He testified that, on 
his own accord, Salopek brought up the 2015 armory door inci-
dent, saying it had been blown out of proportion and was not a 
big deal.  Rake further said that during their interview Salopek 
expressed his dislike for Terry, and assumed Terry was the one 
who had demoted him.  Rake testified he told Salopek that Terry 
was the one who persuaded Rake to talk the Contracting Officer 
into keeping Salopek on the contract as a guard instead of firing 
him.  Finally, Rake testified that Salopek told them that, when he 
was a police officer, judges would say Salopek was an expert 
witness, had proven himself over and over, and whatever Salo-
pek said was the truth; thus whatever Salopek was telling them 
during the interview should be taken as the truth.  (Tr. 607–609, 
621–622.)


Rake said that Salopek also raised another incident during 
their interview, without explanation, involving a 2015 OIG audit 
of security boats and Salopek said the OIG misunderstood the 
comments he made during the audit.26  Rake said he was not even 


7 which is the date in Kirkpatrick’s written statement.  (Tr. 160, 329, 
462, 679, 734.) (See also R Br., at 16, 56–58, 64.)  


26 Salopek testified that, regarding this incident, the OIG had asked 
him about the guards’ job knowledge, and Salopek said that the guards 
were not trained in their zones/areas of protection. (Tr. 207–208.) 
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aware of the incident and had to call the OIG for clarification.27  
Rake also testified that Salopek brought up other topics during 
his interview that perplexed both himself and Manson.  Accord-
ing to Rake, one such topic involved Kirkpatrick, with Salopek 
claiming she was once a dog groomer, was now a shift Lieuten-
ant, and said that it was unfair women were being treated differ-
ently, implying that Kirkpatrick was promoted because she was 
a woman.  Rake said he told Salopek that was he and Manson 
were the ones who approve shift Lieutenants, with Burris’ con-
sent.  Rake further said Salopek suggested during his interview 
that women were problems as security officers, complaining that 
they are allowed to switch shifts whenever they wanted, and say-
ing that a pregnant woman was allowed to shoot at Port Town-
send but should not have been allowed to shoot because of her 
pregnancy.  Regarding the allegation that targets were altered on 
May 9 for certain individuals, Rake denied that anyone told him 
that the May 9 date was a mistake, or that anyone gave him a 
different date for the incident.  (Tr. 610–613, 617–618.)


As for his interview with Rake and Manson, Salopek testified 
that Rake and Manson took a confrontational tone during the in-
terview, with pointed questions; he described the interview as 
“controlled and directed.”  (Tr. 177–178.)  Salopek said they dis-
cussed targets being altered at the range and further said that he 
told them the May 9 date in the complaint was wrong; Rake re-
plied saying “you’re correct.”  (Tr. 388–389; 381–382.)  Salopek 
testified that he only spoke with them once, and not twice as 
Rake had said.  Salopek denied that the incident involving the 
2015 OIG audit was ever discussed.  He also denied raising the 
2015 armory door incident.  Instead, he testified that, at one point 
during his interview, Manson said to him “you know, we had one 
incident with you already.”  (Tr. 427.)  Once Salopek realized he 
was referring to the 2015 armory door incident, Salopek said, 
“yes, you did. You did have one problem with me.”  (Tr. 427–
429.)  Salopek testified that he never said female officers were a 
problem, he denied complaining about female guards changing 
shifts, and further denied saying anything about Kirkpatrick be-
ing a dog groomer.  In fact, Salopek said he was friends with 
Kirkpatrick, that she was never a dog groomer, and he had rec-
ommended her for Lieutenant.  (Tr. 421–423, 1106.)


As for the statement attributed to Salopek about being a for-
mer police officer, Salopek testified that, what he said during the 
interview was that he was a police officer for 22 years, testified 
in court, and had never found a reason to lie.  Salopek told Rake 
and Manson that he would not lie and jeopardize his past and 
present, so what he was going to tell them during the interview 
was the truth.  (Tr. 424.) 


Regarding his two written statements, Salopek said that he 
drafted the first statement, but was not satisfied with the it.  So, 
he crumpled it up, placed it on the table in front of him, and asked 
for more paper to draft another one.  When he finished the inter-
view, Salopek said he picked up the first draft from the table in 


27 During his testimony regarding this incident, Rake mistakenly re-
ferred to Salopek as “Mr. Mullen.” (Tr. 610.) 


28 Rake testified that he and Manson spent 400 hours reviewing the 
allegations in the July 9 complaint.  However, it appears that this includes 
time spent after the report issued, speaking with lawyers, the OIG, and 
others.  (Tr. 543.)  Notwithstanding, Rake testified that performing these 
activities were simply of his job.  (Tr. 630.) 


order to shred it.  According to Salopek, Rake asked for the first 
statement, saying he did not want it to end up in wrong hands 
and that he would shred it for him.  Three days after his inter-
view, Salopek emailed Manson a four-page, single spaced type-
written statement.  The statement contained more of the same 
type of information that was already set forth in Mullen’s July 9 
email to ISO Jones but provided further detail.  In the email, Sal-
opek wrote that the purpose of the statement was to show a 
chronological progression of events and give a solid track for 
follow-up.  (Tr. 179–181, 307, 1100, 1104–1105; GC 8.) 


I.  RAKE’S WRITTEN REPORT


Once the review was completed, Rake drafted his report with 
Manson’s help, and sent it to Burris and Cdr. Pulley.28  He also 
sent a copy to an OSHA investigator named Brian Morgan who 
was investigating Mullen’s OSHA complaint.29  Rake testified 
that, his normal procedure on a customer complaint would be to 
only send the report to Burris.  Then, after Burris gave him per-
mission, he would also send it to the contractor.  But here, be-
cause of the nature of the complaint, Rake also sent his report to 
Cdr. Pulley.  And, because OSHA had contacted the Navy Con-
tracting Office, Burris put a “hold” on releasing the report to 
Xcel; it was not released to Respondent until a later date.  Fili-
beck testified he received the report in December from OSHA.  
(Tr. 546–548, 554–555, 622–623, 631–632, 1023–1024, 1029–
1030.) 


Rake’s report is dated July 25, 2018 and is titled Memoran-
dum for Contracting Officer, Naval Facilities North West for In-
dian Island; Commanding Officer Naval Magazine Indian Is-
land.  The report is, at times, disjointed.  It says that the purpose 
of the review was to evaluate the July 9 email regarding weapon 
qualifications at Bangor and to establish if Xcel violated Navy 
policy and bypassed minimum weapons qualifying require-
ments.  In the report Rake cut and pasted statements from the 
July 9 email to Jones, titled these statements as “issues” and then 
proceeded to set forth his findings and recommendations on each 
issue.  There are 12 “issues” total, with the last “issue” having 
multiple sub-issues relating directly to Salopek.  (R 1, R 2; Tr. 
542–543.) 


Issue 1: The first item deals with the statement in the July 9 
email that Mullen, Salopek, Lein, and Schryver were coming for-
ward with safety issues regarding a gravel pit being used for 
weapon qualifications.  The report states that all qualification 
forms were reviewed for authenticity, that qualification shooting 
was conducted at either Bangor or Port Townsend, and no guard 
had produced any documents to show that a Form 3591.1 was 
falsified or that the shoot did not occur at the proper range.  In-
stead, the report says it was “he said, she said, I heard, no 
names,” and that nobody “could produce any documents to prove 
the accusations.”  Also, the report states that Xcel “did hold re-
medial training to allow personnel extra training to pass 


29 Rake testified that he sent the report to Morgan, 3 days after he 
finished it, because Salopek and Mullen had filed a whistleblower com-
plaint with OSHA.  (Tr. 546–547).  However, the documentary evidence 
shows that only Mullen had filed an OSHA complaint at the time the 
report was issued.  (R. 12)  The OSHA Case Activity Worksheet shows 
that Salopek filed his complaint with the agency on November 5, 2018.  
(R 26.) 
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qualifications” which did not violate “any contract or instruc-
tions.”  Accordingly, the report recommended no action be taken 
on this issue.


Issue 2: The second issue the report addressed involved the 
claim that Cunningham failed his shotgun qualification, was 
brought to a gravel pit by Schryver who supplied his personal 
shotgun, that Cunningham was then deemed “qualified,” and 
when it was brought to Terry’s attention he said that it was al-
lowed by the Navy.  The report states that Cunningham’s Form 
3591.1 were reviewed, along with ammunition logs, and that 
Cunningham did a “qualifications reshoot” on March 9, which 
was “within the time allotted for reshooting.”  The report further 
states that Cunningham said he went to an open area with 
Schryver and practiced with a shotgun on his own time and was 
never told that the event counted as his official qualification 
shoot.  As for Schryver, the report says Schryver asserted that he 
had never taken anyone to qualify at any location other than Port 
Townsend or Bangor, but that he had taken several people out to 
open areas to provide extra training.  Finally, the document says 
that Terry denied making the comment that this was a qualifica-
tion shoot, and instead said that it was for remedial training.  The 
report recommended no action be taken, saying that contractors 
are permitted to take personal weapons to shoot offsite.


Issue 3: Issue three involved the same situation as Issue 2 but 
focuses on: the claim that Terry gave Schryver ammunition for 
the shoot; Schryver saying that he was not certified to qualify 
anyone; and the assertion that the event stood as a qualification.  
The report noted that “this whole paragraph was denied by . . . 
Schryver and . . . Terry.”  It also says that Terry provided ammu-
nition for remedial training only, and Schryver never said to an-
yone that the shoot counted as a “qualification.”  The report rec-
ommended no action be taken.


Issue 4: This section of the report discusses the allegations that 
Powless asked Schryver to qualify guards at a gravel pit and 
Schryver telling Powless that he was not comfortable doing so.  
The report states that Schryver denied the entire paragraph as 
worded and says that Schryver was never asked to qualify any-
one; instead he was asked to provide remedial training to person-
nel needing extra time.  The report further says that Powless de-
nied ever asking anyone to qualify with a Form 3591.1 at any 
area other than Bangor or Port Townsend, and that a review of 
the paperwork, sign in sheets, and ammunition draws, concur 
with this statement.  The report notes that Powless has been the 
training officer since about 2012, spanning two contracts and nu-
merous inspections, without incident. The report recommends no 
action be taken.  


Issue 5: Issue five involves the claim that, on July 7, 2017 
Armstrong told Terry that he had an AR-15 and 9mm, and that 
Armstrong told Salopek he was bringing the weapons for the 
range at Schroder’s house.  In the report, Rake recommends no 
action be taken, and states: “Not sure what this paragraph means, 


30 Issue 7 refers to Navy operating exists.  See https://www.sec-
nav.avy.mil/doni/opnav.aspx  (listing all Department of Navy OPNAV 
Instructions) (last accessed on November 30, 2020).  The correct operat-
ing manual is “OPNAV 3591.1F,” which is discussed elsewhere in the 
report.  The manual neither discusses the alteration of targets nor has 
instructions about the issue.  The manual does have, as attachments, 


Officer Mullen resigned the day before his interview, I did not 
have a chance to ask what this paragraph meant. The entire email 
reads as though the information was cut and pasted from a larger 
document. Third person information which cannot be verified. 
Captain Terry, Officer Armstrong believe he was talking about a 
time when they went shooting over at Officer Schroder’s house.”


Issue 6:  This issue relates to the claim that, on May 9 Lau-
ritzen and David could not pass their rifle test, Cunningham 
could not pass both his rifle and shotgun test and his ability to 
handle weapons was questioned.  The report states that Lau-
ritzen, Cunningham, and David were not present at the range on 
May 9.  Instead they shot on February 21, with Lauritzen and 
David qualifying.  Cunningham did not qualify and shot again at 
Bangor on March 9.  The report also says that the line coaches 
did not notice any problems with Cunningham’s ability to handle 
his weapons.  No action was recommended regarding this alle-
gation.


Issue 7:  Issue seven involves the claim of using altered targets 
to qualify Lauritzen, David, and Cunningham; Powless altered 
targets by superimposing a large black cross on the target, and 
Vancura put a white piece of paper at the 6 o’clock position so 
guards could better see the silhouette when shooting.  The report 
finds that the operating manual “does not state anywhere in the 
document that prevents the use of white dots, black cross marks 
or altering the target by enhancing the view with markers or 
dots.”  The report also states that the Federal Law Enforcement 
Training Center and Center for Security Forces were contacted, 
and both use the same practice to assist officers through their 
qualifications.  Finally, the report also says that nobody they in-
terviewed “had actually read the instructions pertaining to alter-
ing the targets” except Powless and Terry.30  The report recom-
mends no action be taken.


Issue 8:  Issue eight discusses the allegation that Coler strug-
gled handling her shotgun and rifle, that she failed her rifle and 
shotgun qualifications, and that Salopek said she should be taken 
off the range because she handled her shotgun unsafely.  The re-
port states that Schryver, who was Coler’s line coach on May 9, 
said that he did not see any unsafe weapons handling, nor did 
anyone bring this to his attention.  The report goes on to say that 
guards do not always pass their qualifications and that is why 
they are allowed to retake the shooting course again to qualify.  
No action was recommended on this claim.


Issue 9:  This concerns Cunningham’s requalifying with the 
M4 using altered targets.  The report notes that this matter was 
addressed in Issue 7 and recommends no action be taken. 


Issue 10.  Issue 10 involves the claim Powless told Lein and 
Coler that they were going to qualify with weapons at a gravel 
pit, that the guards would not be paid for the shoot, that Lein was 
uncomfortable with the plan, did not go, and instead qualified at 
the next properly scheduled range.  The report says that, during 
his interview, Lein said “he was never told that it was going to 


specific targets, none of which are superimposed with large crosses or 
white dots. See https://www.secnav.navy.mil/doni/Directives03000
%20Naval%20Operations%20and%20Readiness/03-500%20Training
%20and%20Readiness%20Services/3591.1F.pdf  (last accessed on No-
vember 30, 2020). 
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be a qualification shoot but remedial training to allow more time 
with a rifle.”  And, because he was not getting paid, he decided 
to “take his chances” at the next range.  The report also says that 
“Coler also stated she was never told that going to the ‘gravel 
pit’ was to qualify but for remedial training to allow her to qual-
ify.”  Rake and Manson recommended that no action be taken.


Issue 11.  Issue 11 involves the allegation that: at the gravel 
pit range Coler used her own personal shotgun and an AR-15 
supplied by a coworker; after the gravel pit range she was con-
sidered qualified on both the rifle and shotgun; Coler was then 
allowed to work all posts on the base possessing all weapons.  
The report states that Coler’s gun card showed she was only 
qualified with the M-9 pistol.  Notwithstanding, a review of ar-
mory records showed that Coler was issued an M500 shotgun by 
four different shift Lieutenants on the following dates: June 5, 
June 12, June 19, and June 23.  And, she was issued an M4 rifle 
on June 12.  The report says that, upon discussion with the shift 
Lieutenants, they “discovered the loop holes” that allowed Coler 
to be issued weapons for which she was not properly qualified, 
and says they suggested recommendations immediately.  The re-
port further states that Manson “checked back thru records and 
found this was the only incident that allowed a person to be is-
sued weapons.”  The report notes that, while Coler was issued 
the weapons in question, she was assigned at a post with a guard 
who was qualified to use the weapon.  The report recommended 
the following three corrections be taken and says the issues 
“were resolved during the review:” (1) Nobody “is allowed to 
stand post until 100% weapons qualifications are completed;” 
(2) Require a guard’s yellow gun card “be placed as a place 
holder when a weapon is removed to show the weapon was is-
sued;” and (3) “Shared communication from the training officer 
to the” scheduler “to know who is 100% qualified.”  The report 
also states that, when Coler failed the M500 and M4 qualifica-
tions, Powless went on a 2-week leave and did not schedule 
Coler to requalify for the weapons.  Instead, the “back up trainer” 
scheduled Coler at the Bangor Range on July 9, 2018.  


Issue 12.  Issue 12 involves the final statement in the July 9 
email to Jones which states “[w]e feel this practice is unsafe, 
against Navy policy, and illegal, by falsifying federal docu-
ments,” and accused Xcel of a cover up.  In reply to this state-
ment, the report says that no falsification of any federal docu-
ments were found, including Forms 3591.1.  And that nobody 
they “interviewed could provide any documents that GOV rec-
ords were falsified, only comment was ‘that was what I heard.’” 
Accordingly, the report recommended no action be taken.  


The report then goes on to address the issues raised in Salo-
pek’s July 22 email, which expounded upon the allegations in 
the July 9 complaint.  At the end of his July 22 email, Salopek 
wrote that there was an issue regarding the July 7, 2017 range, 
and recommended Rake and Manson review ammunition records 
for the ranges scheduled at Bangor.  In addressing this claim, the 
report says the Bangor range was closed on July 7, 2017, “so 
Officer Owens shot at the Port Townsend Rifle Range to qualify 
(this is an alternate range approved by the GOV).” 31 (R. 2, p. 9.)  


31 Terry testified that the July 7, 2017 range occurred at Schroder’s 
house, in his backyard; Owens is listed as having qualified on the July 7, 
2017 Form 3591.1.  (R 42; Tr. 895–898, 967–969.)


The report recommended no action be taken an any of the issues 
raised in Salopek’s July 22 email.   


The last section of the report is titled “Comments and Re-
sponses” and states that each person interviewed was asked if 
they knew the proper company chain of command to make com-
plaints.  The report says that most guards identified their shift 
Lieutenant, Terry, or Powless and knew that Morgan had an 
open-door policy.  


Having addressed the issues raised in the July 9 complaint to 
Jones, which was the objective of his review, Rake went on to 
state that “[w]hile I could not prove the following I had the feel-
ing Officer Salopek was trying to get back at the company for 
some incidents that occurred with him since he brought up the 
following two incidents in our interview without any prodding 
by us which had nothing to do with the issues at hand, these in-
cidents occurred in 2015.”  One incident involved the 2015 OIG 
audit.  The report claims Salopek was unable to articulate three 
protection zones and said that, while he was authorized to fire on 
a boat as a practical matter he might not do so.  The second inci-
dent involved Salopek leaving the armory door when he was an 
acting Lieutenant in 2015.  


The report ends with Rake recommending that Salopek be re-
moved from the contract for the following reasons:  (1) Despite 
claiming that he had a high level of integrity and had been called 
upon by the court as an expert witness, Salopek did not bring 
facts but third party hearsay, was not able to provide a single 
document supporting the allegations, “letting the GOV waste 
time in running around to verify the hearsay comments;” (2) Sal-
opek’s disregard for Navy policy regarding his statements during 
the 2015 OIG audit, his leaving the armory door open in 2015, 
and the fact he believed these to be minor issues caused by some-
one else, which led Rake to believe that Salopek could not be 
trusted to stand post; (3) Salopek’s statement that he was well 
known with judges and any information he provided must be true 
because of his integrity was the opposite of what the report 
found, in that his integrity was questioned as he did not have the 
facts needed by an expert witness in a legal proceeding who 
would have known the importance of facts as opposed to third 
party hearsay.  Therefore, Rake wrote “I believe [Salopek] is the 
center to all the third party accusations to meet a hidden agenda 
of his own.” (R 2)


J.  Salopek and Lein File a Complaint with the OIG


On August 15, Salopek and Lein filed a complaint with the 
OIG using a special email address they set up just for this pur-
pose.  The complaint was rejected for insufficient information 2 
days later.  About a week later Salopek re-filed the complaint, 
and included a 17-page, single spaced, rambling memorandum 
regarding Respondent’s range practices and complaining about 
Rake and Manson’s investigation.  Salopek had a telephone in-
terview and met personally with OIG representatives; during 
these discussions Salopek told them, in part, that he believed the 
investigation by Rake and Manson may have been biased. (Tr. 
185–191, 307–310; GC 9.)
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Rake testified that, during the OIG inquiry of Salopek’s com-
plaint, his personal LinkedIn page came to the OIG’s attention.  
Along with a narrative of his background, Salopek had posted on 
his LinkedIn page some pictures of Navy Harbor Security Boats 
(HSBs) that are used to patrol the water surrounding Indian Is-
land.  Xcel guards, including Salopek, used to patrol these waters 
using HSBs until that duty was taken over by the Navy.  Salopek 
had four pictures on his LinkedIn page of the HSBs.  Two pic-
tures showed the inside of the boat, with personnel sitting in front 
of a control panel, and two pictures showed the outside of the 
boat.  According to Rake, the OIG wanted to know how the pic-
tures were taken, since cameras are not allowed on Indian Island 
absent specific permission.  (Tr. 77, 103, 207–208, 436, 596, 
643–644; R 13.)


Regarding these pictures, Salopek said that he took them in 
2016, and had permission to do so from the commanding officer 
at the time who told him there was nothing classified on the 
boats.  According to Rake, the OIG asked him to contact the Re-
spondent to have them ask Salopek to remove the pictures.  Rake 
described the pictures as depicting “FOUO” (for official use 
only) information.32  Rake reached out to Terry and sent him an 
email on September 7, with a copy to Morgan, saying that, dur-
ing a routine social media review, the OIG found that pictures of 
HSBs were on Salopek’s site, with a tag noting that the crew was 
using an on-board “FLIR” (Forward Looking Infrared), which is 
a thermal imaging device.  Rake’s email states that Salopek’s 
LinkedIn page shows the electronic monitoring capabilities of on 
board HSBs and tells Xcel to ask Salopek to remove the infor-
mation from his LinkedIn page, or anywhere else they were 
posted, by September 12.  The email further says that, if Salopek 
“says ‘no,’ just let me know, do not push or keep asking him.  It 
is OK to tell him that IG is performing inquiries and found this 
information.”  (R 13) (Tr. 434, 436, 596.) 


Salopek testified that, sometime in September, Powless told 
him that the OIG wanted the pictures removed, and he immedi-
ately complied.  At some point Salopek started a marine security 
services company called “Mjolnir,” and similar pictures ap-
peared on the company’s website when the website became ac-
tive on January 1, 2019.  There is no evidence that the OIG, or 
any government security official, had any concerns about the fact 
Salopek reposted the pictures on his company website in 2019.  
And, nobody from the OIG’s office, or Xcel, has contacted Sal-
opek about the pictures since.  (Tr. 313–318, 322–323, 596–597, 
1100.)


On September 11, 2018, Salopek received an email from the 
OIG saying his case was not appropriate for an OIG investiga-
tion.  However, the email goes on to say that, without divulging 
any identifying information, the OIG had referred various facts 
in the complaint to the Navy for their review and response and 
the OIG would ensure that appropriate leadership was aware of 
any concerns that may exist.  (Tr. 189, 311; GC 9, p. 13.)  


Rake testified that he cooperated fully with the OIG during its 


32 “FOUO” is not a security classification level, but instead is a Free-
dom of Information Act (FOIA) designation for unclassified information 
which the Department of Defense is authorized to withhold from a public 
FOIA request.  Julia P. Eckart, The Freedom of Information Act–the His-
torical and Current Status of Walking the Tight Rope Between Public 


investigation into Salopek’s complaint.  Rake said that he sent 
the OIG his report, all witness statements, and any other docu-
ments that he collected for his report.  (Tr. 646.)  According to 
Rake, once the OIG “found out my abundance of documentation 
they, the asked for specific questions and specific documents.”  
(Tr. 646.)  


Indeed, on September 17, 2018, the OIG sent an email to 
Rake’s superiors.  The email says that a complaint was lodged 
about Xcel’s weapon qualifications, the use of unauthorized fir-
ing ranges (gravel pit) for official qualifications, using personal 
weapons to qualify, falsifying weapon qualifications, and the use 
of altered targets.  The email also says that the complaint alleges 
Rake and Manson failed to interview important witnesses, and 
discover pertinent supporting documents, during their inquiry.  
(R 45, p. 4–5.)  Therefore, the OIG asked that Rake’s superiors 
answer five specific questions related to the inquiry:  (1) what 
percentage of Xcel employee weapons-issuance records were re-
viewed, and for what time period; (2) were all posts properly 
armed with the required weapons; (3) were any guards issued 
weapons for which they were not qualified at the time; (4) what 
specific actions has Xcel taken to resolve the problems identified 
in Rake’s report; and (5) will there be a follow-up to “validate 
that the fix actions were effective.”  (R 45, p. 4–5.) 


The questions were forwarded to Rake through his chain of 
command.  Rake answered the questions and sent them back up 
through his supervisors who used Rake’s responses to answer the 
OIG’s questions.  (Tr. 648–649.)  Rake answered the five ques-
tions as follows, citing to his July 25 report when necessary:  (1) 
“100% of the staff” were reviewed from September 2017–Au-
gust 2018, and this was verified again by Mason on September 
18; (2) personnel were qualified/armed correctly, with the excep-
tion of the findings already set forth in the July 25 report; (3) 
Coler was issued weapons for which she was not qualified; this 
occurred because the training officer left on vacation and did not 
communicate Coler’s status to the scheduler; (4) Xcel has “in-
structed their scheduler and training officer to communicate that 
no one will stand post with a weapon that is not 100% qualified;” 
and (5) Xcel was told verbally and then in writing that the com-
pany will be assessed on taking corrective measures; the first fol-
low-up occurred on August 30. (R 45.) 


In his response to the OIG questions, Rake also stated that 
everyone who Mullen and Salopek “mentioned to us” as being 
“mentioned/connected” to the matter was interviewed, and some 
were interviewed twice.  Rake further stated that Salopek was 
asked “for any documentation of any records that he knew were 
falsified or dates we could look at and he didn’t have anything, 
other than ‘from what I heard,’ or words to that effect.”  Finally, 
Rake noted that neither Salopek nor anyone else could tell them 
where the gravel pit was located.  (R 45, p. 2–3.)


Access to Government Records and Protecting National Security Inter-
ests, 41 SETON HALL LEGIS. J. 241, 255 (2017); see also, Chief of Naval 
Operations Security Regulations Manual (OPNAV-M) 5510.1 Ch. 4, 
(August 25, 2017) https://www.secnav.navy.mil/doni/SECNAV%20
Manuals1/5510.1%20(OPNAV).PDF. (last November 30, 2020) 
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K.  Salopek’s Discharge


1.  Filibeck meets with Rake and Burris


In late October 2018, Filibeck met with Rake and Burris at the 
offices of the Navy Contracting Office located on the Naval sub-
marine base in Bangor, Washington.  Rake testified that this 
meeting occurred on October 25, while Filibeck said it happened 
on October 26.  (Tr. 555–556, 571, 624, 989–995.)  


According to Rake, Xcel requested this meeting in order to 
introduce the company’s new management team to the Navy 
Contracting Office officials including Manson, Rake, and Burris.  
Filibeck, on the other hand, said that the meeting occurred at 
Rake’s suggestion.  Filibeck testified that sometime in mid-Oc-
tober he called the Navy Contracting Office and left a message.  
Rake returned his call around October 23.  During this call Fili-
beck said he told Rake that he was taking over for Morgan.  In 
turn, Rake told Filibeck that he may want to have a discussion 
with Burris at his earliest convenience.  Filibeck then emailed 
and spoke with Burris on the telephone, saying that Rake had 
recommended he come out to meet everyone and discuss some 
pending issues.  (Tr.555, 992–994.)  


Present at the Bangor meeting was Rake, Burris, Filibeck, his 
assistant, and two of Respondent’s owners/board members.  
Both Rake and Filibeck described the purpose of the meeting as 
a “meet and greet.”  (Tr. 555, 994.)  According to Rake, towards 
the end of the meeting Filibeck asked whether there were any 
issues or concerns regarding the contract.  (Tr. 555.)  At this 
point, Rake said he looked at Burris, asked if he could tell Xcel 
about his report, and after she agreed, he told them “we have a 
safety issue.”  (Tr. 625.)  Rake said he then “briefly went over a 
lot of the information in the report” including his recommenda-
tion to remove Salopek.  (Tr. 555–556.)  The Xcel officials then 
asked Rake about the report, the extent of his investigation, if 
everyone was interviewed, whether there was anything else they 
needed to know about, or something they could do to help fix 
things.  Rake told them about the research his team conducted, 
the amount of time spent on the matter, and the extent of their 
investigation.  Rake also told them that Terry had already imple-
mented all of the report’s recommendations.  Regarding his rec-
ommendation to remove Salopek, Rake testified that Burris did 
not say anything, either for or against his proposal.  In fact, Rake 
testified that Burris did not say more than 10 words during the 
entire meeting.  While he recommended that Salopek be re-
moved from the contract, Rake testified that neither he nor Burris 
made any recommendation whatsoever as to whether Xcel 
should terminate Salopek.  In fact, Rake said that “it’s drilled 
into use; we cannot . . . fire a contractor.”  (Tr. 558) (Tr. 555–
559, 625–627, 995, 981.)


Regarding what occurred during this meeting, Filibeck testi-
fied that, after the initial pleasantries, he told Rake and Burris 
that Xcel was there to serve and asked what he could do to either 
perform better on the contract or make their lives easier.  Ac-
cording to Filibeck, Rake then asked if he was aware of the issues 
occurring at Indian Island.  Filibeck said that he thought every-
thing was running about as well could be expected.  Rake then 
asked Burris if he could bring everyone up to speed on a few 
things and Burris nodded her head yes.  After Burris agreed, Fil-
ibeck testified that Rake first discussed Mullen, saying he had 


abandoned his post for a couple of hours to go on a “junket” with 
a couple other guards, and that “they were less than pleased about 
that.”  (Tr. 997.)  The “junket” was Mullen, Salopek, and Lein 
going to speak with Cdr. Pulley.  According to Filibeck, Rake 
then said Xcel was having a lot of performance issues, that the 
Navy had just completed a significant investigation on alleged 
complaints which, with few exceptions, had no basis in reality, 
wasted between 400–500 hours of their time, and they did not 
appreciate it.  (Tr. 996–998, 1002–1003)  


While Filibeck was not given a copy of the report, he testified 
that Rake read 85 percent of the report to him during the meeting, 
and told him that an employee had filed false complaints with no 
“basis in reality,” resulting in an investigation that cost the Navy 
a lot of time, effort, and money resulting in them “chasing their 
tails.”  (Tr. 999.)  Filibeck said that Rake detailed the false com-
plaints, saying five guards listed in the complaint were not at the 
shooting range on the date in question, and that those guards had 
previously passed their qualifications anyway.  Also, Rake said 
that Coler was qualified on the M9 and the M500 shotgun, but 
not qualified on the M4 rifle.  While she was stationed at a post 
which required one of the guards carry an M4 rifle, Rake told the 
Xcel officials that Coler was always stationed at the front post 
talking to drivers, and the front post only required an M9 pistol.  
(Tr. 999–1000, 1023–1030.)


Filibeck testified that, during the meeting, Rake said, “[w]e 
strongly recommended [Salopek’s] immediate removal from the 
contract,” because he is dishonest, and cannot be trusted.  (Tr. 
1002)  Filibeck further testified that Rake said he had lost all 
confidence in Salopek’s ability to fulfill his duties at the jobsite, 
saying “we don’t want him, get rid of him.”  (Tr. 1002.)  By the 
end of the meeting, Filibeck said he knew the Navy Contracting 
Office had done a thorough job and Rake was serious about 
wanting Salopek off the contract.  That being said, nobody from 
the Navy ever requested Salopek’s removal from the contract in 
writing, which would have been the standard practice if the Navy 
wanted him removed.  Filibeck, who has worked in government 
contracting for over 27 years, testified that, when the government 
directs a contractor to remove an employee from a contract, no-
tification is usually provided in writing.  And, although Rake rec-
ommended Salopek’s removal from the contract, Filibeck 
acknowledged that neither Rake nor anyone from the Navy ever 
asked that Salopek be fired.  (Tr. 1002)  At the end of the meeting 
Filibeck said that they “discussed remedies” and Filibeck told 
Rake and Burris that he was going to meet with Salopek, and 
“would let them know in very short order” how he was going to 
take care of the matter.  (Tr. 1014.) (Tr. 980, 1000–1003, 1029.)


After the meeting ended, Filibeck contacted Terry and Pow-
less to discuss Rake’s report.  Filibeck said he discussed the re-
port with Terry and Powless because he felt blindsided; he 
needed to know how this happened and if, in fact, Xcel had train-
ing issues he did not know about, or something that the Navy did 
not uncover.  Regarding these discussions, Filibeck testified that 
Powless was a “fountain of information regarding Salopek.”  (Tr. 
1015.)  Despite his discussion with Terry and Powless about 
training issues, Filibeck claimed that it was not until April or 
May 2019 that he learned Respondent had actually been using 
someone’s backyard as a shooting range to qualify its guards.  
(Tr. 1015, 1020.) 
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2.  Filibeck fires Salopek on October 27


On October 27, Salopek and Lein were working the morning 
shift, assigned to the commercial vehicle inspection (CVIS) post; 
Powless was the shift supervisor.  During the morning briefing, 
Powless told the guards to make sure their uniforms were in or-
der and shoes shined as some company “bigwigs” were coming.  
(Tr. 196, 699.)  After the briefing, Salopek and Lein went to their 
post.  (Tr. 195–197, 699–700.)  


Respondent informed the Union that Salopek was going to be 
fired, so Union business agent Scott Harger (Harger) called Sal-
opek that morning and told him the news before it happened.  
Salopek testified that, during this call, Harger told him both he 
and Lein would be fired.  At some point Powless and Vancura 
drove to the CVIS post and relieved Salopek of his duties.  (Tr. 
198.)  Vancura assumed Salopek’s position while Powless and 
Salopek drove back to the Xcel offices in Building 848.  When 
they arrived, Powless told Salopek that he needed to take his 
weapon.  Salopek surrendered his pistol and the two went into 
the Lieutenant’s office.  (Tr. 198–199, 699, 812–813.)


After speaking with his union representative, Salopek was 
then taken to the training room.  Present was Filibeck and one of 
Xcel’s owners/Board members; Salopek did not know either in-
dividual.  According to Salopek, after everyone introduced them-
selves Filibeck said that Salopek could either resign or he would 
be fired.  Salopek refused to resign and asked why he was being 
terminated.  Salopek testified that Filibeck told him he was being 
fired for dishonesty, violation of the chain of command, and lack 
of candor to a supervisor.  However, in a written statement 
drafted on October 28, Salopek wrote that Filibeck told him he 
was being fired for dishonesty, affecting the morale of the work-
place, and “something regarding candor with supervisors.”  (R. 
52.)  This written statement comported with an affidavit Salo-
pek’s provided to the NLRB during the underlying investigation; 
neither document mentions a violation of the chain of command.  
(Tr. 202, 270–271, 338–339, 351–352, 357; R 52.) 


Salopek testified that he asked Filibeck during this meeting 
for the specific charges against him; Filibeck said there were a 
litany of items and he would send them to Salopek.  Filibeck then 
told Salopek he needed to sign various paperwork in Terry’s of-
fice and turn in his Common Access Card (“CAC card”) and 
badge.33  Salopek complied.  When Salopek went to Terry’s of-
fice, Terry told him that there was nothing in his employee file 
except the vault incident in 1995 and that “this is all Rake.”  (Tr. 
355)  Salopek said Terry then told him that the Xcel officials met 
with Rake and afterwards called Terry saying Salopek and pos-
sibly Lein were going to be fired.  Regarding this phone call, 
Terry testified that he received a call from Filibeck on October 
26.  Filibeck told Terry that he had just finished meeting with the 
Navy regarding Salopek, and they “basically wanted him gone” 
because Salopek was the person responsible for the months-long 
investigation over weapon qualifications.  (Tr. 945.)  As for his 
conversation with Salopek on October 27, Terry said he told Sal-
opek that this was out of Xcel’s hands and was what the Navy 
had requested.  (Tr. 203, 344, 353–358, 946; R 52.)


33 A CAC card is an identification card containing biometric infor-
mation issued to government employees, members of the military, and 
contractors.  It allows them access to the base.  (Tr. 209–210, 573–579.) 


Regarding his meeting with Salopek on October 27, Filibeck 
testified he told Salopek that he had just met with the Navy, and 
while Salopek had worked for Xcel for some time, the Navy di-
rected him to remove Salopek from the contract.  Filibeck said 
he told Salopek the reasons for his removal were dishonesty, fal-
sifying reports, and lack of candor during the Navy investigation 
which resulted in hundreds of hours of investigative time, caus-
ing the Navy to “chase[ ] their tail.”  (Tr. 1016.)  According to 
Filibeck, he then told Salopek that he had not done Xcel any fa-
vors and asked if he wanted to resign.  Salopek would not resign, 
so Filibeck told Salopek that he was terminated effective imme-
diately.  (Tr. 1015–1016.)


Salopek never received anything in writing from Xcel ex-
plaining why he was terminated, or the charges that were levied 
against him.  On October 30, an automatically generated email 
was issued stating that Salopek’s CAC card had been revoked.  
According to Rake, this is standard practice; once Xcel notifies 
Rake that someone is no longer employed by the company, the 
former employee’s CAC card is revoked since that person is no 
longer working on the contract.  (Tr. 203–204, 359, 571–573; 
GC 10–11; (JX 5 #1678.) 


3.  Respondent’s stated reasons for firing Salopek 


After Salopek was fired, Terry completed a company “change 
of status” form which states that Salopek was fired on October 
27 and was not eligible for rehire.  The form further says that 
Salopek was terminated for “chain of command violation and 
dishonesty.”  (JX 5 #1285.)  Filibeck instructed Terry to write 
down these two specific reasons for Salopek’s discharge on the 
form.  (Tr. 947–949.) 


Filibeck denied using the term “chain of command” during his 
October 27 meeting with Salopek, but admitted that this was one 
of his concerns.  (Tr. 1016)  Also, when asked if a guard was 
prohibited from going to anyone at the United States Navy about 
employee complaints, Filibeck testified that “[i]t is definitely a 
violation of the rules and regulations for sure.”  (Tr. 1017.)  How-
ever, there is no evidence that any such “rules or regulations” 
exist, and nothing in Respondent’s employee handbook pre-
cludes a guard from contacting anyone at the Navy directly, ei-
ther civilian employees or military personnel, about their com-
plaints.  (GC 2.)


According to Filibeck, as a contractor Xcel follows the mili-
tary’s chain of command whenever an issue arises.  Thus, when 
an issue is brought to the company’s attention, Xcel takes the
matter to Manson, Rake, or Burris.  Then, if Xcel does not be-
lieve the issue is receiving the attention it deserves from the 
Navy’s Contracting Office, Xcel can turn the matter over to the 
OIG which would conduct its own independent investigation.  
Only if the OIG finds merit to the matter, would a commanding 
officer, like Cdr. Pulley, become involved as the OIG would go 
through the military chain of command with its findings.  Fili-
beck testified, “[w]e don’t jump that.”  (Tr. 1016.)  Thus, Fili-
beck said, “we just don’t get the option to . . . leave our post and 
. . . barge into the commanding officer’s offices.  It reflects very 
badly on the employees and on the company as a whole.”  (Tr. 
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1022.)  Filibeck further said that when someone does not operate 
inside of the confines of the military’s rigid structure, the result 
is what occurred with Xcel involving the complaint lodged by 
Mullen, Salopek, and Lein, “[t]hey will tell somebody something 
that turned out to be completely unfounded allegations for the 
most part, there’s a knee jerk reaction to problems.”  (Tr. 1017.) 
(Tr. 1016–1017, 102.)  


When asked how Salopek was dishonest, Filibeck referred to 
the guards that were alleged to have falsified training records and 
failed their qualifications.  According to Filibeck, he told Salo-
pek that he was dishonest because the allegations that several 
guards falsified training records and failed their qualifications 
were false.  Regarding Salopek’s dishonesty, Filibeck further 
said that, if an employee on a federal contract makes an allega-
tion it better be correct because there are repercussions.  And, 
Filibeck said that Salopek should have brought the complaints 
through the appropriate military chain of command so Xcel 
could have reported the problem appropriately to the govern-
ment.  As for Salopek’s alleged lack of candor, Filibeck testified 
that, according to Rake, Salopek was not forthcoming with them, 
in that Rake and Manson had to go back looking for things.  Fil-
ibeck said that he had an opportunity to review the training rec-
ords at Indian Island before he “clipped” Salopek, and that as per 
the Navy investigation, Salopek’s allegations were completely 
false.34  (Tr. 1018–1019.)  In fact, Filibeck said that Salopek’s
allegations were “not even close, and he got us in a lot of trouble 
with the Navy for filing those false allegations.”  (Tr. 1019.)  (Tr. 
1018–1022.)  


Filibeck testified that he believed Rake had conducted a very 
thorough investigation involving extremely serious allegations.  
And he was facing a situation where Rake, who Filibeck de-
scribed as “basically our direct boss” was recommending Salo-
pek’s immediate removal from the contract, and Burris was not 
saying anything.  (Tr. 1004.)  Filibeck said that the Navy has the 
right, under the contract, to request anybody be removed; Fili-
beck wanted to keep the contract at Indian Island and “keep the 
customer happy.”  (Tr. 1004.)  Therefore, Filibeck decided to re-
move Salopek from the contract.  As for why Salopek was dis-
charged, as opposed to being transferred to another Xcel con-
tract, Filibeck testified that the allegations against Salopek were 
very serious, and Xcel’s next closest contract was with the 
United States Army Corps of Engineers at a series of dams on 
the lower Columbia River which was “10,080 miles away.” (Tr. 
41, 981, 1005.)  Also, Filibeck said that there were a couple of 
issues with transferring Salopek to another contract.  The first 
issue was “if this guy is going to do this kind of activity here, 
he’s going to do it there.”  (Tr. 1005.)  (Tr. 1003–1007.)  


Also, Filibeck said that, at the time of his testimony, he be-
lieved there was currently “an active investigation regarding 
those classified photos that are still up” on Salopek’s website, 
referring to the photographs Salopek took of the HSB console.  
(Tr. 1005–1006.)  Therefore, because Salopek posted classified 
photographs on his own personal website for another company, 
Filibeck said that he “could never employ him.”  (Tr. 1006.)  
However, no evidence was introduced that there was, in fact, any 


34 Filibeck referred to his firing Salopek as having “clipped” him.  (Tr. 
1018–1019.) 


such current investigation into Salopek’s pictures.  Finally, Fili-
beck claimed that Salopek would not be able to receive a CAC 
card if he had been transferred to another one of Xcel’s contracts.  
However, Filibeck later admitted that the reason Salopek’s CAC 
card was cancelled was because Xcel had fired him for cause, 
and if Salopek had been transferred to another Xcel contract, as 
opposed to being fired for cause, there would not have been any 
problems with Salopek’s CAC card.  Rake confirmed the Navy’s 
ability to transfer CAC card authorizations from one contract to 
another, when the employee is “not in trouble,” and said that the 
Navy Contracting Office “do[es] that a lot.”  (Tr. 575–576.) (Tr. 
1005–1006.) 


4.  Lein’s conversation with Powless on October 27 


Lein testified that October 27 was a strange day.  That morn-
ing, he was pulled off the CVIS post to wash a vehicle, which 
was not a typical assignment for a guard standing post.  Then, 
instead of resuming his post, Powless had him load boxes of old 
files into a van with two other guards and drive them to a build-
ing for storage.  Moving boxes of paperwork was also not part 
of Lein’s normal duties.  He eventually returned to the CVIS post 
sometime around noon.  At some point that day, Salopek told 
Lein about the conversation he had with Harger.  Lein then wit-
nessed Powless and Vancura relieve Salopek of his duties, and 
he saw Salopek leave with Powless.  Based upon what had been 
occurring that day, Lein assumed he was going to be fired as 
well.  (Tr. 700–705.) 


When Lein finished his post, he went to Building 848 and 
turned in his weapon.  Someone at the armory told Lein that 
Powless wanted to speak with him, so Lein walked over to Pow-
less who was standing nearby.  Powless invited Lein into Terry’s 
office.  At this point Lein testified that he was upset.  He asked 
Powless “am I fired,” and further told Powless that he was not 
going to sit there and have a conversation if he was being fired.  
(Tr. 706.)  Powless replied saying “they were going to fire you” 
but decided that, since it was Lein’s first time “jumping the chain 
of command,” he would get a second chance. (Tr. 706–707.)  
Powless then told Lein that the two of them had not talked since 
July, when the violations were reported to Cdr. Pully.  Powless 
told Lein that he was “ticked off” at Lein for not letting Powless 
know that he was doing something wrong.  Lein testified that 
could not believe what Powless was saying, as he had been ex-
pecting an apology from Powless; the two spoke briefly and Lein 
left.  Lein was never disciplined.  (704–708, 743–744.) 


L.  Lein’s Issue Involving Guard Mount/Arm-up Pay


Article 12 of the parties’ CBA states that guards are to receive 
an extra 30 minutes of paid time for each shift they work; this is 
referred to in the contract as “guard mount pay.”  (JX 15–16.)  
The document says nothing about whether this extra time is to 
be pro-rated depending upon the length of the shift.  In practice, 
the extra 30 minutes is broken down into two 15-minute incre-
ments.  At the start of a shift guards are given 15 minutes to arm-
up, receive briefings, and get to their post, and they get 15 
minutes at the end of a shift to get back to Building 848, pass on 
briefings, and arm-down.  A standard shift for a guard is 
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therefore 8.50 hours.  (Tr. 708–710, 950–951; JX 15–16.)  
Terry testified that, depending upon their weapons and guard 


assignments, it only takes about 5 minutes to complete the entire 
arm-up/arm-down process; it is “a very fast process.”  (Tr. 958.)  
And, he said that traditionally, if a guard has armed-down before 
the full 15 minutes allotted, Respondent allows them to go home 
early.  (Tr. 952.) 


Sometime around Christmas 2018, Lein volunteered to work 
a 4-hour shift.  Lein went to work, and at the start of his shift put 
down 4.50 hours on his timesheet to account for his 4-hour shift 
and the extra half hour for guard mount pay.  When Lein finished 
his shift, he checked his timesheet and someone had whited-out 
the 4.50 hours and replaced it with 4.25 hours.  Lein approached 
the part-time Lieutenant on duty and asked why his timesheet 
had been changed.  The Lieutenant told Lein that he was working 
a 4-hour shift and therefore only entitled to an extra 15 minutes 
for guard mount.  Lein disagreed, and the Lieutenant told him to 
bring it up with Terry if he had a problem.  (Tr. 709–712, 740.)


The next morning Lein testified that he went to Terry’s office 
to get clarification on the matter. He told Terry what had hap-
pened and also said that he did not appreciate the Lieutenant 
changing his timesheet; instead the Lieutenant should have first 
discussed the matter with Lein.  Terry told him to put down 4.50 
hours.  Lein felt that Terry was just appeasing him and wanting 
to get Lein out of his office.  Nevertheless, Lein was paid for 
4.50 hours.  (Tr. 713, 740–742.) 


In about early to mid-January 2019, Lein was assigned to 
work 4-hour shift and had another issue regarding guard mount 
time.  He arrived to work at 1:30 a.m. along with another guard 
for a 2–6 a.m. shift.  The two guards went to the armory at 1:45 
a.m. where Lieutenant Lux was on duty.  Lux refused to let them 
arm-up until 2 a.m.  Lein told to Lux that the CBA provided 30 
minutes for guard mount and explained his discussion with Terry 
a few weeks earlier.  However, Lux would not allow them to 
arm-up until 2 a.m.  This resulted in Lein and his coworker being 
late to relieve the other guards on post.  (Tr. 714–716, 743; R 
46.)


The next day, Lein testified that he was assigned to work the 
dayshift and he went to the training room for the shift-briefing.  
However, there were only a couple people present.  Eventually 
Powless arrived and said that the briefing would occur in the 
Lieutenant’s office.  Lein testified that, when he walked into the 
Lieutenant’s office everyone was there, including half of the 
night-shift guards and the night-shift Lieutenant.  According to 
Lein, it was unusual to have other shifts present during the day-
shift briefing; once he walked into the office he knew something 
was wrong as everyone was looking at him.  After they entered, 
Powless told the group that somebody had complained about the 
arm-up time and Terry had directed that nobody would be going 
home early anymore.  (Tr. 717–718, 742; R 46.)  


Lein was mad, so after the meeting he followed Powless to the 
armory and told him “if you’re going to put this crap out at guard 
mount” at least have the whole story and the facts before “you 
put me out there like that. Because everybody knew they were 
talking about me.”  (Tr. 719.)  Lein testified that Powless “got 
pissed off,” turned his back to Lein and then turned around and 
said, “oh, are you going to write me up?” Lein believed that Pow-
less was referring to the complaint that Lein, Salopek, and 


Mullen made to Cdr. Pulley and thought Powless was still mad 
at Lein for making the complaint.  (Tr. 720.)  


After speaking with Powless, Lein armed-up and walked to 
his duty van along with Everson who was his partner for the day.  
When they arrived at their van, an Xcel Lieutenant named Paul 
Wilson was standing there and told Everson “hey, you need to 
get this guy straightened out” in reference to Lein; there was no 
reply and Lein went to his duty post with Everson.  (Tr. 721.)  
Lein testified that throughout the day Everson and another guard 
kept telling him that he:  needed to apologize to Terry; was mess-
ing up the Company’s spreadsheet; was the only one that had 
complained; was not a team player; and ruined everyone’s life 
because the guards could no longer go home early.  Lein replied 
by telling his coworkers that he did not care about the Com-
pany’s spreadsheet, they needed to read the CBA, and that Re-
spondent was obligated to pay him what the contract dictated.  
(Tr. 721–722; R 46.)  


Terry was working that day, and he had to drive past Lein’s 
post to enter the base.  When Terry drove to the guard shack Lein 
testified that he walked up to Terry’s car and told him what Pow-
less had said at the guard mount briefing that morning; Lein was 
angry.  Lein told Terry that the guards had been verbally assault-
ing him in the guard shack because of what Powless said at the 
briefing and that he should not have to come to work and be har-
assed because he asked for clarification about guard mount pay.  
According to Lein, Terry said that the guards should be mad at 
him and not Lein; Terry then drove off.  (Tr. 722–723, 742.)  


Before his shift ended that day, Lein needed to go to Building 
848 to reset his email.  According to Lein, he sat at a computer 
next to Powless to fix his email and told Powless that the guards 
had been harassing him all day.  Lein testified that, at one point, 
Powless told him that if he had any issues or concerns maybe 
next time he should bring them up to his peers.  Right before the 
shift ended, Powless told Lein that he had communicated with 
Terry and the guards were no longer prohibited from leaving 
early after they finished arming down.  (Tr. 742.)  


The issue involving guard mount pay was not the first time 
Lein brought a problem regarding his pay to Terry’s attention.  
In September 2018, Lein complained to Terry about the amount 
of pay he received during his first 2 weeks of employment with 
Respondent, which he referred to as his “in-hire” period; this 
consisted primarily of time spent training and with weapon qual-
ifications.  According to Lein, he was only paid $11 per hour 
during this time, and he had $38 taken out for union dues.  Lein 
said he discussed the matter with his coworkers, and with the 
Harger, and learned that the minimum wage at the time was 
$11.50 per hour.  Also, one of his coworkers said that he had 
been paid his regular salary of about $27 per hour during his in-
hire period.  Harger also told Lein that too much money had been 
deducted for union dues during his first 2 weeks.  Harger then 
emailed Terry on September 26 asking for a copy of Lein’s dues 
authorization card.  Lein said that a few days later he was sum-
moned to Terry’s office.  According to Lein, Terry told him that, 
if he had any pay issues, he needed to speak to Terry about it and 
not the Union.  Lein replied saying that he had the right to speak 
with the Union.  During this meeting Lein said he also told Terry 
that the minimum wage was $11.50 per hour, and that every 
guard hired after January 1 should be reimbursed an extra $40.  
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(Tr. 695–699, 826; GC 17.)  
Terry acknowledged that Lein came to him with a question 


about guard mount pay involving a 4-hour shift but could not 
remember when it occurred.  He first guessed that it happened in 
November 2018 and then said that he thought it happened when 
Lein was still in his probationary period.  Terry testified that, 
during their conversation he told Lein that he would be paid a 
full half-hour.  Respondent’s counsel asked Terry whether, dur-
ing this conversation, he told Lein to only come to him about 
issues like pay as opposed to going to the Union.  Terry said that 
he did not recall any such conversation but did remember telling 
Lein that if he has any issues with his pay, uniforms, or whatever, 
to please let him know so Terry could see if he could solve the 
problem.  (Tr. 955–956.) 


III.  ANALYSIS OF THE 8(A)(1) AND (3) ALLEGATIONS


A.  Mullen, Salopek and Lein Engaged in Protected 
Concerted Activities


The protections afforded under Section 7 of the Act extend “to 
employee efforts to improve their terms and conditions of em-
ployment or otherwise improve their lot as employees through 
channels outside of the immediate employee-employer relation-
ship.”  Valley Hospital Medical Center, 351 NLRB 1250, 1252 
(2007) (citing Eastex, Inc. v. NLRB, 437 U.S. 556, 565 (1978)).  
This includes the right of employees to take their complaints to 
their employer’s clients or customers.  Kinder-Care Learning 
Centers, 299 NLRB 1171, 1172 (1990) (citing Greenwood 
Trucking, Inc., 283 NLRB 789 (1987)); Paragon Systems, Inc., 
362 NLRB 1561, 1564, 1576 (2015) (contract security guard 
who delivered strike notice to Army Colonel at client agency was 
engaged in union activity protected by Sec. 7 of the Act); 
M.V.M., Inc., 352 NLRB 1165, 1172–1175 (2008) (letter from 
Federal courthouse security guards who worked for private con-
tractor, sent to the United States Marshals Service, complaining 
about working conditions constituted protected concerted activ-
ity for mutual aid and protection).35  And, employees engage in 
concerted activity protected by Section 7 when they complain 
about issues involving safety, training, and equipment used in 
the workplace.  G4S Regulated Security Solutions, 359 NLRB 
947, 951 (2013), affd. 362 NLRB 1072 (2015), enfd. mem. 670 
Fed.Appx. 697 (11th Cir. 2016) (security guards were engaged 
in protected concerted activity by complaining about, among 
other things, having lanyards on their weapons and wearing 
vests); North West Rural Electric Cooperative, 366 NLRB No. 
132, slip op. at 1 fn. 1, 14 (2018) (employee was engaged in con-
certed activity for mutual aid and protection by posting com-
ments about safety and the lack of safety training on Facebook 
forum regardless of whether coworkers agreed with his com-
ments or if the comments on safety practices and accident pre-
vention actually had merit); Mitchell Manuals, Inc., 280 NLRB 
230, 231 (1986) (employee letter sent to chairman of employer’s 
parent corporation addressing employee concerns about wages, 
education, and training, was concerted activity for mutual aid 
and protection); Dreis & Krump Manufacturing, 221 NLRB 309, 


35 M.V.M., Inc., 352 NLRB 1165, 1172–1175 (2008), is not binding 
precedent, as it is a two-member Board decision.  It is cited for its per-
suasive value only.  


310, 314 (1975), enfd. 544 F.2d 320 (7th Cir. 1976) (protesting 
the quality of supervision as it relates to training and safety falls 
within the scope of the mutual aid or protection clause). 


Here, Mullen, Salopek, and Lein were concerned about safety 
issues surrounding Respondent’s practice of organizing and con-
ducting weapon qualifications at unauthorized locations, using 
non-government weapons with non-government ammunition.  
They were also concerned about the propriety of Respondent’s 
Lieutenants altering targets to assist guards who were having 
trouble qualifying.  By taking these concerns to Cdr. Pulley and 
ISO Jones, the three guards were engaged in concerted activity 
for mutual aid and protection.  Valley Hospital Medical Center, 
351 NLRB at 1252; Kinder-Care Learning Centers, 299 NLRB 
at 1172.  However, this does not end the inquiry, as “[o]therwise 
protected communications with third parties may be so disloyal, 
reckless, or maliciously untrue as to lose the Act’s protections.”  
Valley Hospital Medical Center, 351 NLRB at 1252.  


“Statements have been found to be unprotected as disloyal 
where they are made ‘at a critical time in the initiation of the 
Company’s’ business and where they constitute ‘a sharp, public, 
disparaging attack upon the quality of the company’s product 
and its business policies, in a manner reasonably calculated to 
harm the company’s reputation and reduce its income.’” Id. 
(quoting NLRB v. Electrical Workers Local 1229 (Jefferson 
Standard), 346 U.S. 464,472 (1953).  However, the “Board is 
careful . . . to distinguish between disparagement of an em-
ployer’s product and the airing of what may be highly sensitive 
issues.”  Id. (internal quotation omitted).  For employee criticism 
to be considered so disloyal to lose the Act’s protection there 
must be evidence of a “malicious motive.”  Id.  


Statements that are “maliciously untrue, i.e., if they are made 
with knowledge of their falsity or with reckless disregard for 
their truth or falsity,” are also unprotected.  Id.  That being said, 
“the mere fact that statements are false, misleading or inaccurate 
is insufficient to demonstrate that they are maliciously untrue.”  
Id.  When “an employee relays in good faith what he or she has 
been told by another employee, reasonably believing the report 
to be true, the fact that the report may have been inaccurate does 
not remove the relayed remark from the protection of the Act.”  
Id. (citing KBO, Inc., 315 NLRB 570, 571 (1994), enfd. mem. 96 
F.3d 1448 (6th Cir. 1996)). 


Here, the complaints made to Cdr. Pulley and ISO Jones re-
lated directly to the guards’ working conditions and nothing in 
those complaints were disloyal or disparaging so as to lose the 
protection of the Act.  There is no evidence the statements were 
made “at a critical time in the initiation of” Xcel’s business.  Jef-
ferson Standard, 346 U.S. at 472.  Indeed, Xcel had been the 
contractor at Indian Island for 20 years.  And, although the state-
ments were critical of Respondent’s weapons training/qualifica-
tion practices, they were not made “in a manner reasonably cal-
culated to harm the [Respondent’s] reputation and reduce its in-
come.”  Id.  In context, it is clear that the three guards did not 
intend to “disparage or harm Respondent” but wanted “to pres-
sure Respondent to” change its weapons qualification practices 
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to comport with Navy regulations, thereby improving safety by 
ensuring that all guards were properly qualified to use the weap-
ons and ammunition they are required to carry while patrolling 
at Indian Island.  See Valley Hospital Medical Center, 351 
NLRB at 1253 (citing Mount Desert Island Hospital, 259 NLRB 
589, 593 (1981), enfd. in relevant part 695 F.2d 634 (1st. Cir. 
1982.) 


Also, there is no evidence that the statements made in the com-
plaints to Cdr. Pulley and ISO Jones were maliciously false.  In-
stead, the evidence shows that the core issues raised in com-
plaints were, in fact, true.  Both Coler and Lein failed their initial
weapon qualifications in early May and were told they would 
have the chance to shoot again at a gravel pit to qualify.  Coler 
stated in her written statement to Rake that she shot at the gravel 
pit range, did not think about the “legality” of the qualification 
because she had heard it had been done before, and was then told 
that she could now stand post.  (R 2 p. 22.)  After her gravel pit 
qualification Mullen saw Coler standing post with an M4 rifle 
and Rake’s report confirmed that she was issued an M500 shot-
gun or M4 rifle on multiple occasions before she passed her sub-
sequent qualification test at the Bangor range on July 9.  Lein’s 
written statement to Rake discusses how Powless had arranged 
for him to qualify at the same gravel pit as Coler, and that Pow-
less told him that he would be qualifying with an AR-15 pro-
vided by another guard instead of using an M4 rifle.  (R 2, p. 16.)  
Lein’s testimony also confirms that Respondent considered 
Coler’s gravel pit range an official qualification shoot, as Pow-
less told him the shoot was for qualifying and that Coler passed 
her rifle test shooting a score of 141.  Indeed, Terry admitted 
that, until the Navy’s Contracting Office started investigating the 
complaints lodged by the three guards, Respondent had a 
longstanding practice of using unauthorized locations to qualify 
guards, including the backyard of a someone’s house, or any-
where else they could find, and they used non-government issued 
weapons for these qualifications.  Terry further admitted that this 
practice had been going on for years, and it was only when Re-
spondent got its “hand slapped” as part of the investigation that 
Xcel stopped this practice.  (Tr. 963, 978.)  


Also, the evidence shows that at least one weapons qualifica-
tion Form 3591.1 contained false information.  The Form 3591.1 
signed by Powless for the July 7, 2017 qualification states that it 
occurred at the Bangor range.  However, the qualification shoot 
actually occurred in Schroder’s backyard.  (R. 42; Tr. 895–898, 
967–969.)  Indeed, according to Rake’s report the Bangor range 
was closed on July 7, 2017.  (R 2, p. 9.)  Also, regarding the 
complaint that Respondent was using altered targets, Powless ad-
mitted doing so.  Powless’ written statement admits to altering 
targets with a large cross because a couple guards were having 
trouble focusing on the targets do to the “gloomy lighting” at the 
range.  (R 2 p. 20.)  Cunningham admitted that he sometimes 
struggled with weapon qualifications because of the poor light-
ing.36  (Tr. 1071.)  While Rake claimed that the practice of alter-
ing targets was not prohibited, it does not take away from the 
legitimacy of the concern expressed by Mullen, Salopek, and 


36 Notwithstanding Cunningham’s claim that he passed all his qualifi-
cations in January, Rake’s report found that was not the case as he had 
to reshoot his qualifications on March 9.  (R 2, p. 2.)  


Lein.  Guards on post could hardly expect criminals, terrorists, 
or other wrongdoers to be walking around outlined with a large 
black cross to help their coworkers focus on the potential threat.  
And, nobody claims that a guard’s ability to shoot accurately in 
all types of weather conditions and lighting is not a vital job duty.  


While Mullen’s email to Jones, and Salopek’s email to Mor-
gan, states that the incident with the altered targets occurred in 
May, which is incorrect, I credit Salopek’s testimony that he told 
Rake that the date was a mistake.  Indeed, in his second written 
statement to Rake, Salopek stated that he saw targets altered at 
the Bangor range on or about January 31.  (R 2, 14.)  Moreover, 
the mere fact that any statement in the complaints were “false, 
misleading or inaccurate is insufficient to demonstrate that they 
are maliciously untrue.”  Valley Hospital Medical Center, 351 
NLRB at 1253.  Ultimately, Respondent bears the burden of 
proof to show that an employee’s statements are maliciously un-
true.  Three D, LLC, 361 NLRB 308, 312 (2014), enfd. 629 
Fed.Appx. 33 (2d. Cir. 2015).  And here, Respondent has not 
even shown that the primary allegations in the complaints were 
false, let alone that they were made with malicious intent.  Ac-
cordingly, the complaints made by Mullen, Salopek, and Lein 
did not lose the protection of the Act.


Similarly, I find that Mullen did not lose the protection of the 
Act when he accompanied Salopek and Lein to Cdr. Pulley’s of-
fice while he was on duty.  At various times during their testi-
mony, Rake and Filibeck claimed that Mullen improperly left his 
post when he went to speak with Cdr. Pulley, with Filibeck say-
ing that Rake called Mullen’s actions a “junket.” (Tr. 589–590, 
996–997.)  And, Rake testified that, had Mullen not resigned, he 
was going to recommend Mullen be removed from the contract 
for abandoning his post.  (592–593)  However, the evidence 
shows that Mullen did not abandon his post.  Instead, Mullen was 
within his patrolling area of South Patrol at all times that day, as 
Cdr. Pulley’s office is located within South Patrol.  Also, Mullen 
did not miss any of his required security checks that day, nor is 
there any evidence that Mullen had abandoned his radio and pis-
tol when he met with Cdr. Pulley.  Given the fact that guards are 
allowed to take breaks whenever they want, without calling in 
for relief, and that guards on South Patrol spend a lot of their day 
“just killing time” because of the minimum number of security 
checks to be performed, it can hardly be said that Mullen aban-
doned his post when he spoke with Cdr. Pulley.  This is espe-
cially true considering the fact that it was not uncommon for 
guards on South Patrol to spend 30 minutes at the end of their 
shift each day washing their work truck.  Meeting with the base 
commander involving an important security issue is surely more 
important that washing a work truck or parking somewhere “kill-
ing time.”  Accordingly, I find that Mullen did not abandon his 
post, and his actions that day did not lose the protection of the 
Act.


B.  Mullen’s Resignation/Constructive Discharge


The General Counsel alleges that Xcel constructively dis-
charged Mullen, arguing that Respondent imposed intolerable 
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working conditions upon him in retaliation for his protected con-
certed activities, and should have reasonably foreseen that, if 
Mullen did not receive assurances that the threatening behavior 
against him would be addressed and stopped, he would quit.  (GC 
Br., at 36–38.)  “Two elements must be proven to establish a 
‘traditional’ constructive discharge:  ‘First, the burden imposed 
on the employee must cause, or be intended to cause, a change 
in his working conditions so difficult or unpleasant as to force 
him to resign.  Second, it must be shown that those burdens were 
imposed because of the employee’s union [or protected] activi-
ties.’”37  Chartwells, Compass Group, USA, Inc., 342 NLRB 
1155, 1170 (2004) (quoting Crystal Princeton Refining Co., 222 
NLRB 1068, 1069 (1976)); see also American Licorice Co., 299 
NLRB 145, 148 (1990) (whether employer specifically intended 
that the employee quit is not dispositive, as a constructive dis-
charge can occur in circumstances where “the employer should 
have reasonably foreseen that its action would have that result.”).  
The test as to whether working conditions were so difficult or 
unpleasant so as to force an employee to resign is an “objective 
one.”  Chartwells, 222 NLRB at 1069; Quanta, 355 NLRB 1312, 
1314 fn. 4 (2010); see also, Aliotta v. Bair, 614 F.3d 556, 566 
(D.C. Cir. 2010) (“The test for constructive discharge is an ob-
jective one: whether a reasonable person in the employee’s posi-
tion would have felt compelled to resign under the circum-
stances.”).  If the General Counsel proves a prima facie case of 
constructive discharge, the burden shifts to the employer to show 
that it had a legitimate, nondiscriminatory reason for its actions.  
Grand Canyon Mining Co., 318 NLRB 748, 760 (1995).  


Regarding Mullen, I believe that, given the circumstances, the 
evidence supports a finding that a reasonable person would view 
the text message from David as threatening.  The message calls 
Mullen a “fucking idiot,” calls Salopek Mullen’s “butt buddy” 
and says that Mullen “don’t know what you have stepped in.”  
(GC 6.)  Regarding the incident with Cunningham in the training 
room, although I generally did not view Cunningham to be a 
credible witness, I find that the evidence does not show that Cun-
ningham actually “swept” Mullen with his shotgun, or purposely 
pointed the gun at him.  Instead, the evidence shows that, during 
the altercation, Mullen was sitting down and Cunningham was 
standing over him holding his shotgun at a 45-degree angle, 
pointing towards the ground.  Because Mullen was sitting down, 
and Cunningham was standing up, it is easy to understand why 
Mullen would think that Cunningham’s shotgun was pointed to-
wards him, when in reality it was pointed at an angle towards the 
ground.  That being said, the credited evidence shows that Cun-
ningham was mad when he confronted Mullen.  He was yelling 
at Mullen, calling him a “fucking rat” and “fucking skell,” while 
demanding an apology.  Indeed, Simon, who was present when 
the incident occurred, said that a written statement from him 
would only show Cunningham’s temper, which was already well 
known.  Given these circumstances, I find that, although Cun-
ningham was not purposely pointing his shotgun at Mullen, it 
was not unreasonable for Mullen to view the interaction as 
threatening.  


37 A constructive discharge can also occur where the evidence shows 
that the employee faced a “Hobson’s Choice” between continued em-
ployment and abandoning his or her statutory rights.  Sara Lee Bakery 


Accordingly, I find that Mullen reasonably viewed both inci-
dents as threatening, and therefore his reporting them to Re-
spondent and asking that they be addressed before returning to 
work was rational.  However, I do not believe the evidence sup-
ports a finding that Respondent’s actions/inactions imposed a sit-
uation that was so difficult or unpleasant that it forced Mullen to 
resign, or that Respondent should have foreseen Mullen would 
have resigned because Xcel did not immediately inform him of 
the company’s investigation into his allegations.


Regarding the text message from David, after Mullen reported 
it, Respondent immediately addressed the issue.  Shortly after he 
sent the text message, David received calls from three different 
Xcel Lieutenants telling him to stop texting Mullen and cease all 
contact with him.  While Respondent never informed Mullen that 
David was directed to stop contacting him, David complied with 
the directive and there is no evidence that Mullen heard from 
David again.  In these circumstances, where David ceased all 
contact with Mullen once the incident was reported to Respond-
ent, I do not believe that a reasonable employee would have 
found conditions so difficult or unpleasant so as to be forced to 
resign.  Cf. Hockman v. Westward Communications, LLC, 407 
F.3d 317, 332 (5th Cir. 2004) (prompt remedial action was fatal 
to Title VII constructive discharge claim); Young v. Temple Uni-
versity Hospital, 359 Fed.Appx. 304, 309 (3d Cir. 2009) (same).  


As for the incident with Cunningham on July 9, Mullen did 
not report the altercation to anyone until July 14.  Mullen had an 
opportunity to tell both Terry and Morgan about the situation 
with Cunningham shortly after the incident occurred, when he 
was called into Terry’s office on July 9 to speak with Morgan on 
the telephone but chose not to say anything.  He also had the 
opportunity to tell Powless about the incident on July 13 when 
he called to say that he was not coming into work.  However, 
instead of specifically telling Powless about what occurred with 
Cunningham, Mullen only said that he would not be coming into 
work “until these situations” or “these threats, and harassment” 
was addressed.  (Tr. 489, 782.)  Powless told Mullen “okay.”  
(Tr. 489.)  And, despite the fact Mullen was scheduled to work 
on July 13, 14, and 15, Respondent never demanded, or even 
asked, that Mullen return to work.  (R 32.)  He was allowed to 
stay home without repercussions.  While Terry waited 2 days be-
fore starting his investigation, he received Mullen’s email over 
the weekend while he was working from home.  When he re-
turned to Indian Island on Monday July 16, he immediately took 
statements from Cunningham and Simons and on the same day 
Respondent also posted its workplace standards of conduct in the 
training room, requiring every guard sign a document affirming 
that they had read and understood the policies.  And, Mullen re-
signed on July 17, even though he was not scheduled to work 
until the next day.  (R 32.)  


Like the issue with David’s text message, I do not believe the 
General Counsel has established a prima facie case that Terry’s 
inaction for 2 days before he started investigating the Cunning-
ham incident, or his failure to inform Mullen of the investigation, 
created working conditions so difficult or unpleasant that Mullen 


Group, Inc. v. NLRB, 296 F.3d 292, 300 (4th Cir. 2002).  Here, neither 
the General Counsel nor the Union advance a “Hobson’s Choice” argu-
ment regarding Mullen, nor does the evidence support such a claim.  
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was forced to resign.  First, I find it significant that that Mullen 
himself waited 5 days before he even reported the incident to 
Respondent, although he had at least two opportunities to do so.  
And when he did report the incident, he waited until the week-
end.  Under these circumstances, where Terry was working from 
home, I do not believe that it was unreasonable for him to have 
waited until he returned to Indian Island on July 16 to begin his 
investigation and post Respondent’s workplace guidelines.  As 
for the fact that Mullen did not hear anything back from Terry, 
generally courts allow an employer sufficient time to remedy the 
intolerable working conditions.  Kilgore v. Thompson & Brock 
Management, Inc., 93 F.3d 752, 754 (11th Cir. 1996) (“A con-
structive discharge will generally not be found if the employer is 
not given sufficient time to remedy the situation.”).  Had Re-
spondent directed Mullen to return to work immediately, or risk 
discipline, the situation may have been different.  See Boumehdi 
v. Plastag Holdings, LLC, 489 F.3d 781, 790 (7th Cir. 2007) 
(Court noting that “[i]f continued employment would compro-
mise an employee’s personal safety . . . we do not expect an em-
ployee to remain on the job while the employer tries to remedy 
the problem.”).  However, after Mullen told Powless that he 
would not return to work until the threats and harassment were 
addressed, he was allowed to stay home, without threat of disci-
pline or discharge.  Under these circumstances, where Terry was 
actively investigating Mullen’s complaint against Cunningham, 
and Respondent was not requiring Mullen to return to work 
while it was sorting through the various allegations, I do not be-
lieve the evidence warrants a finding that Mullen’s working con-
ditions were so difficult or unpleasant that a reasonable em-
ployee would have been forced to resign.  Accordingly, I recom-
mend that this allegation be dismissed.


. Respondent violated Section 8(a)(1) of the Act by 
Discharging Salopek


1.  Res gestae


The credited evidence shows that Filibeck fired Salopek for 
violating the chain of command and for dishonesty.  These are 
the two reasons Filibeck told Terry to put on Respondent’s inter-
nal termination document.  Paragon Systems, Inc., 362 NLRB at 
1566 (Board finds no merit in employer’s claim that it lawfully 
disciplined employee for parking violation and talking to 
coworkers as these reasons were not listed in disciplinary form 
or notice).  While Filibeck denied using the term “chain of com-
mand” in his conversation with Salopek, he admitted that Salo-
pek’s violating the chain of command was a concern for Re-
spondent.  Also, Powless, who had met with Filibeck and Terry 
to discuss Salopek and Rake’s report, told Lein that Xcel was 
going to fire him as well, but decided against it since it was the 
first time Lein had jumped the chain of command.  Under these 
circumstances, there is no doubt that Salopek’s jumping the 
chain of command, by joining his coworkers to meet with Cdr. 
Pulley and complaining to ISO Jones, was a motivating reason 
for Salopek’s discharge.  As for how Salopek was dishonest, Fil-
ibeck said that Salopek’s allegation that several guards falsified 
training records and failed their weapon qualifications was false.  


38 Nor is there credible evidence that Respondent was required to fol-
low some specific military chain of command that prohibited the three 


Both of these allegations were contained in the complaints 
lodged by Salopek to Morgan and in the email Mullen sent to 
Jones.  In short, both reasons stated by Respondent for Salopek’s 
termination, as documented in his change of status form, were 
part and parcel of Salopek’s protected concerted activities.


“Where a case turns on the alleged misconduct that is part of 
the res gestae of activity protected by Section 7 of the Act, the 
proper inquiry is whether the employee lost the Act’s protections 
in the course of that activity.”  ADT, LLC., 369 NLRB No. 23, 
slip op. at 8 (2020) (citing Desert Cab, Inc., 367 NLRB No. 87, 
slip op. at 1 fn. 1 (2019)).  I believe that this is the proper standard 
through which to analyze Salopek’s discharge.  


As set forth above, Salopek did not lose the Act’s protections 
in the course of his protected concerted activity.  Mullen, Salo-
pek, and Lein had a protected right to take their complaints about 
working conditions directly to Cdr. Pulley and ISO Jones.  Para-
gon Systems, Inc., 362 NLRB at 1564, 1576; Valley Hospital 
Medical Center, 351 NLRB at 1252.  While Xcel may have pre-
ferred that the three guards used another forum to publicize their 
concerted complaints, like going to the OIG instead of Cdr. Pul-
ley or Jones, “an employer may not interfere with an employee’s 
right to engage in Section 7 activity by requiring that the em-
ployee take all work-related concerns through” a specific chan-
nel.  Valley Hospital Medical Center, 351 NLRB at 1254 (citing 
Kinder-Care Learning Centers, 299 NLRB at 1171–1172); see 
also M.V.M., Inc., 352 NLRB at 1175.  And, while Filibeck 
claimed that Mullen, and by extension Salopek, violated rules 
and regulations by going to the United States Navy about em-
ployee complaints, there is no evidence that any such regulations 
exist.38  (Tr. 1017.)  Moreover, even if they did exist, “so long as 
protected concerted activity is not unlawful, violent, in breach of 
contract, or disloyal, employees engaged in such activity gener-
ally do not lose the protection of the Act simply because their 
activity contravenes an employer’s rule or policies.”  Valley Hos-
pital Medical Center, 351 NLRB at 1254 (citing Communication 
Workers Local 9509, 303 NLRB 264, 272 (1991)).  Because nei-
ther Salopek, Mullen, nor Lein lost the protection of the Act 
when they engaged in protected concerted activities, Respondent 
violated Section 8(a)(1) of the Act when it terminated Salopek 
for alleged misconduct that was part of the res gestae of his pro-
tected concerted activities.  ADT, LLC., 369 NLRB No. 23, slip 
op. at 9 (2020).


2.  Wright Line


The same conclusion is warranted even when applying the 
burden shifting framework set forth in Wright Line.  Wright Line, 
251 NLRB 1083 (1980), enfd. 662 F.2d 899 (1st Cir. 1981), cert. 
denied 455 U.S. 989 (1982), approved in NLRB v. Transporta-
tion Management Corp., 462 U.S. 393 (1983); see also, NLRB v. 
Main St. Terrace Care Center, 218 F.3d 531, 540–541 (6th Cir. 
2000) (applying Wright Line to 8(a)(1) allegations involving em-
ployee concerted activity).  Under this framework, the General 
Counsel must prove by a preponderance of the evidence that em-
ployee protected activity was a motivating factor for the em-
ployer’s actions.  To support such a showing, the elements of 


guards from speaking with Cdr. Pulley, who seemed to welcome their 
complaints. 
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protected activity, knowledge of that activity, and animus on the 
part of the employer are required.  Consolidated Bus Transit, 350 
NLRB 1064, 1065 (2007), enfd. 577 F.3d 467 (2d Cir. 2009); see 
also Tschiggfrie Properties, Ltd., 368 NLRB No. 120, slip op. at 
8 (2019) (noting that evidence of animus must be sufficient to 
establish a causal relationship between the employee’s protected 
activity and the employer’s action against the employee).  If the 
General Counsel makes this initial showing, the burden of per-
suasion shifts to the employer to prove, as an affirmative de-
fense, that it would have taken the same action even if the em-
ployee had not engaged in protected activity.  Consolidated Bus 
Transit, 350 NLRB at 1066; see also Ready Mixed Concrete Co. 
v. NLRB, 81 F.3d 1546, 1550 (10th Cir. 1996) (by shifting the 
burden the employer’s justification becomes an affirmative de-
fense).  An employer cannot simply present a legitimate reason 
for its action but must persuade by a preponderance of the evi-
dence that the same action would have taken place even in the 
absence of the protected activity.  Rhino Northwest, LLC, 369 
NLRB No. 25, slip op. at 3 (2020) (internal quotations and cita-
tions omitted).  Where an employer’s explanation is “pretextual, 
that determination constitutes a finding that the reasons ad-
vanced by the employer either did not exist or were not in fact 
relied upon.”  Limestone Apparel Corp., 255 NLRB 722, 722 
(1981), enfd. 705 F.2d 799 (6th Cir. 1982).  Also, where the 
“proffered non-discriminatory motivational explanation is false 
even in the absence of direct motivation the trier of fact may infer 
unlawful motivation.”  Roadway Express, 327 NLRB 25, 26 
(1998).


Here, the first two elements are easily proven.  Salopek was 
engaged in protected concerted activity and Respondent, includ-
ing Filibeck, knew about this activity.  The evidence also sup-
ports a finding of animus on behalf or Respondent generally and 
Filibeck in particular.  Filibeck’s testimony clearly showed that 
he looked upon the actions of the three guards, in taking their 
complaints to Cdr. Pulley and then to ISO Jones, with disfavor 
and believed it was done in violation of the chain of command.  
This is sufficient to establish animus that can be considered in 
determining the motive for Salopek’s discharge.  Cf. Crossroads 
Furniture, 301 NLRB 520, 520 fn. 1 (1991) (remarks made by 
store manager showing Respondent looked with disfavor on em-
ployees perceived to be actively involved in the exercise of pro-
tected concerted activity establishes animus that the Board can 
consider in determining the motive for employee’s discharge).  
Further animus is shown by Filibeck’s fictional explanation re-
garding one of the reasons why Salopek could not be transferred 
to another Xcel contract.  Filibeck testified that one of the rea-
sons Salopek could not be transferred was because Respondent’s 
next closest contract was 10,080 miles away, with the Army 
Corps of Engineers on a series of dams on the lower Columbia 
River.  (Tr. 981, 1005.)  The dams in question were the Bonne-
ville, Dales, and John Day dams which were located on the 


39 I take judicial/administrative notice of the locations of these dams 
and the associated mileage calculations.  See United States v. Perea-Rey, 
680 F.3d 1179, 1182 (9th Cir. 2012) (Court takes judicial notice of 
Google map and satellite images); Pahls v. Thomas, 718 F.3d 1210, 1216 
fn. 1 (10th Cir. 2013) (same); Fed.R.Evid. 201(b).  


40 OPNAVINST 3432.1A, which applies only to Navy personnel and 
contractors, prohibits the posting of FOUO information on public 


border with Washington and Oregon.  (Tr. 41, 981) See also Na-
tional Wildlife Federation v. National Marine Fisheries Service, 
422 F.3d 782, 788 fn. 1 (9th Cir. 2005).  These dams are between 
245 and 330 miles away from Indian Island–not 10,080 miles 
away as Filibeck testified.39  I find that Filibeck’s wildly exag-
gerated claim that Salopek could not be transferred because these 
dams were located 10,080 miles away is further evidence of an-
imus.  Grane Healthcare Co., 357 NLRB 1412, 1433 (2011), 
enfd. 712 F.3d 145 (3d Cir. 2013) (employer’s fabricated expla-
nation for the decision not to hire employee supports the infer-
ence of antiunion animus).  Finally, there were multiple state-
ments by Respondent’s officials that further establish the com-
pany’s animus against the fact that the three guards engaged in 
protected concerted activity by complaining directly to Cdr. Pul-
ley and ISO Jones including:  Powless telling Lein that Respond-
ent was going to fire him for “jumping the chain of command” 
but since it was his first time he would get a second chance; Mor-
gan saying that Lein was easy to get rid of because he was on 
probation and that Salopek and Mullen are a cancer; Morgan ask-
ing Mullen if he met with Cdr. Pulley and saying that Mullen 
could possibly face disciplinary action; Terry asking Lein 
whether he met with Cdr. Pully, inquiring who accompanied him 
to the meeting, and saying that Lein made a big mistake and was 
going to be pulled off post and off the contract; and Morgan tell-
ing Lein that he was mad because he broke the chain of com-
mand. 


Accordingly, having presented a prima facie case that Salo-
pek’s discharge was discriminatorily motivated, the burden 
shifts to Respondent to show, by a preponderance of the evi-
dence, that it would have discharged Salopek notwithstanding 
his protected concerted activities.  Respondent has not done so.


When asked why Salopek was not transferred to another con-
tract, instead of being fired, Filibeck specifically testified that he 
did not want to transfer Salopek because “if this guy is going to 
do this kind of activity here, he’s going to do it there.”  (Tr. 
1005.)  It was clear Filibeck did not want to employ someone 
who, like Salopek, might violate the chain of command and go 
directly to the head of a client agency with concerted complaints 
about working conditions.  Filibeck next said that Salopek could 
not get a CAC card because he was removed for cause and that 
he believed there was a current ongoing investigation into “clas-
sified photos” that were on Salopek’s website.  However, further 
inquiry shows these excuses are pretext.  Filibeck admitted that, 
if he had transferred Salopek, instead of firing him, there would 
have been no issue with his CAC card, and this was confirmed 
by Rake.  And, no evidence was presented of any ongoing inves-
tigation into any of the photographs on Salopek’s company web-
site.  Indeed, the photographs, which both Rake and Filibeck said 
were designated “FOUO” (for official use only), are not classi-
fied.  Instead, FOUO is simply a Freedom of Information Act 
designation specifically used for unclassified material.40  Also, 


websites.  However, Salopek immediately removed the pictures when it 
was brought to his attention in September 2018 and he did not repost the 
pictures until 2019, after his discharge.  Because he had been terminated 
and was no longer working on a Navy contract in 2019, he was not cov-
ered by OPNAVINST 3432.1A.  See https://www.secnav.navy.mil
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Respondent cannot rely upon statements Salopek made to the 
Navy Contracting Office, which Filibeck designated as showing 
dishonesty or lack of candor to support its termination decision.  
As discussed above, Salopek’s statements did not lose the pro-
tection of the Act.  Moreover, misconduct discovered during an 
investigation undertaken because of an employee’s protected 
concerted activity cannot make the resulting discharge lawful.  
Kidde, Inc., 294 NLRB 840, 840 fn. 3 (1989).  Such is the case 
here, as Rake testified that the original customer complaint, 
which prompted his investigation, was the fact that Mullen, Sal-
opek, and Lein met with Cdr. Pulley.  (Tr. 589.)  


Finally, Respondent cannot rely upon Rake’s recommenda-
tion to remove Salopek from the contract to escape liability. The 
General Counsel does not allege Salopek’s removal from the 
contract to be a violation.  Instead, it is Salopek’s termination 
that is alleged to be unlawful.  Rake was resolute that the Navy 
cannot ask that a contractor discharge a specific employee, and 
everyone agrees that nobody from the Navy ever asked Xcel to 
discharge Salopek.  Moreover, “[i]t is well settled that an em-
ployer violates the Act when it follows the direction of another 
employer with whom it has business dealings to discharge its 
employees because of their [protected concerted] activities.”  
Paragon Systems, Inc., 362 NLRB 1561, 1565 fn. 14 (2015).  
“The fact that the direction comes from a Government actor does 
not alter [the] analysis.”  Id.  


Here, it is clear that Rake was motivated by animus against 
the fact that Mullen, Salopek, and Lein complained directly to 
Cdr. Pulley and Jones, instead of coming first to Rake or Man-
son, when he recommended that Salopek be removed from the 
contract.  This was evident by the fact that Rake asked every 
guard he interviewed whether they knew their chain of com-
mand.  It was further evident by his statement that the guards’ 
speaking directly with Cdr. Pulley was not normal since he and 
Manson were at Indian Island “all the time.”  (Tr. 585.)  By going 
to Cdr. Pulley with their complaints about weapon qualifications, 
Rake and the entire Navy Contracting Office was caught in an 
embarrassing situation.  I credit Terry’s testimony that both Rake 
and Manson knew these unauthorized weapon qualifications 
were occurring, and that Rake/Manson had approved of them for 
years.  Had the three guards complained to Rake or Manson di-
rectly, they could have handled the situation quietly and not be 
exposed.


It was clear that Cdr. Pulley did not know about the unauthor-
ized range practices, nor did he approve of them.  Instead, Cdr. 
Pulley wanted all of Respondent’s guards removed from their 
posts until Xcel could prove that they were properly qualified 
with their weapons.  I find it telling that, nowhere in Rake’s re-
port or in his responses to his superiors regarding the OIG in-
quiry, does he acknowledge that the complaints lodged by Salo-
pek, Mullen, and Lein, about unauthorized weapon qualifica-
tions were true.  Instead, Rake downplayed the accusations, and 
used Mullen and Salopek as scapegoats, claiming that Mullen 
abandoned his post and that Salopek was at “the center to all the 
third part [sic] accusations to meet a hidden agenda of his own.”  


/doni/Directives/03000%20Naval%20Operations%20and%20Readi-
ness/03-400%20Nuclear,%20Biological%20and%20Chemical%20Pro-
gram%20Support/3432.1A.pdf  (last accessed on November 30, 2020).


(R 2, p. 11.) Rake’s statement about Salopek is evidence that 
Rake harbored animus against his involvement in the concerted 
complaints.  Paragon Systems, Inc., 362 NLRB at 1565 (state-
ment in report from contracting officers’ representative accusing 
contract guards who delivered strike notice to Army Colonel of 
“having their own agenda” and “handling their own personal 
grievances,” was evidence of animus).  


Further evidence of Rake’s animus is shown by the mischar-
acterizations in his report, and in his email to his superiors, which 
were specifically contradicted by the written statements of the 
various guards and by the trial evidence.  For example, in his 
report, Rake states that Coler was improperly issued weapons for 
which she was not qualified because of “loop holes” due to a lack 
of communication.  Similarly, the report says Coler was never 
told that “going to the ‘gravel pit’ was to qualify” but that instead 
it was for remedial training.  However, in her written statement, 
Coler stated that after her gravel pit range she was told that she 
was now able to stand post.  And the evidence shows that after 
the gravel pit range Coler was treated as if she had qualified.  The 
report also says that, after Coler failed her rifle and shotgun qual-
ifications Powless went on leave for two weeks and therefore did 
not reschedule her to qualify.  However, the evidence shows that 
Coler failed her initial qualifications on May 9 and shot at the 
gravel pit range with Powless on May 27.  Also, the evidence 
shows that Powless was not on leave during this period, as the 
report claims, as he had multiple conversations with Lein at work 
about requalifying.


Rake’s report also states that Lein was never told that going 
to the gravel pit range would be a qualification shoot, but that he 
was instead told it was for remedial training.  But, Lein’s written 
statement to Rake specifically states that that Powless told him 
that the gravel pit range was for qualifications.  His written state-
ment was bolstered by his credible trial testimony where Lein 
said that Powless told him that the gravel pit range was for a 
qualification, and that Coler qualified with a score of 141. 


In Salopek’s written statement he stated that the range at 
Schroder’s house occurred on July 7, 2017, and that he saw a 
“Bangor range sheet” for that date.  (R 2, p. 15.) However, in his 
report, Rake said that none of the guards interviewed could pro-
vide any facts or documents showing falsified qualification 
forms.  And in his answers to the OIG questions, which he sent 
to his superiors, Rake stated that, when Salopek was asked for 
any dates he and Manson could look at regarding falsified rec-
ords, “he didn’t have anything.”  While Salopek did not have 
access to the actual qualification forms, his written statement 
provided Rake and Manson with the exact date to look at for fal-
sified records–July 7, 2017.  And, neither in his report nor in his 
answer to the OIG questions does Rake mention the fact that, on 
July 7, 2017, a qualification shoot occurred at Schroder’s house 
and that the official Form 3591.1 falsely states that it occurred at 
Bangor.  Indeed, neither Schroder nor Mullen were even inter-
viewed, notwithstanding the fact that in his answers to the OIG 
questions Rake specifically stated that everyone Mullen and Sal-
opek mentioned were interviewed.  
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Additionally, at trial Rake testified that no qualifications oc-
curred at any “gravel pit range” but instead Respondent’s guards 
went to “an open field” or to an “individual’s house who has a 
range on his house” to practice.  (Tr. 564.)  Rake knew, as was 
confirmed by Terry, that Respondent had been using unauthor-
ized ranges to qualify its employees for years, but he refused to 
acknowledge this during his testimony.  All of this leads me to 
the inescapable conclusion that Rake harbored animus against 
the fact that the three guards went directly do Cdr. Pulley and to 
ISO Jones, and he sought to have both Mullen and Salopek re-
moved from the contract and used as scapegoats to obscure the 
fact that the Navy’s Contracting Office knew of, and had been 
condoning for years, Respondent’s practice of using unauthor-
ized ranges and personal weapons for their qualifications.  Cf. 
Grane Healthcare Co., 357 NLRB 1412, 1433 (2011), enfd. 712 
F.3d 145 (3d Cir. 2013) (employer’s fabricated explanation for 
the decision not to hire employee supports the inference of anti-
union animus); Saginaw Control & Engineering, Inc., 339 
NLRB 541, 574 fn. 117 (2003) (supervisor’s fabricated testi-
mony supports a finding that he evaluated employee with animus 
against the union and its supporters in mind); Andujar v. Nortel 
Networks, Inc., 400 F.Supp.2d 306, 331 (D. Mass. 2005) (in em-
ployment discrimination case, if a jury believes testimony that 
management officials fabricated events in response to claims of 
discrimination, it may infer discriminatory animus).  Also, I 
credit Terry’s testimony that he received a call from Filibeck on 
October 26 and that Filibeck said he had just finished meeting 
with the Navy and they wanted Salopek “gone” because he was 
the person responsible for the months-long investigation over 
weapon qualifications.  (Tr. 945.)  This shows both Rake’s ani-
mus, and the fact that Filibeck knew Rake wanted Salopek 
“gone” because he was involved in the concerted complaints 
which resulted in the Navy’s investigation.  


Finally, I do not credit Filibeck’s testimony that he did not 
learn that Respondent had been using unauthorized ranges, in-
cluding someone’s backyard, to qualify guards until April or 
May 2019.  Generally, I did not find Filibeck to credible as he 
seemed conceited during his testimony, particularly while testi-
fying about Salopek, and was flippant about Salopek’s dis-
charge.  “The demeanor of a witness may satisfy the tribunal, not 
only that the witnesses’ testimony is not true, but that the truth is 
the opposite of his story.”  Gissel Packing Co., 157 NLRB 1065, 
1066–1067 (1966) (internal quotation omitted).  Such is the case 
here regarding Filibeck’s knowledge of Respondent’s weapons 
qualification practices.  After he met with Rake and Burris, Fili-
beck discussed Rake’s report with Terry and Powless, wanting 
to know what had happened and whether Xcel in fact had train-
ing issues he did not know about or that the Navy did not un-
cover.  It strains credulity to think that, during his meeting with 
Terry and Powless, the two individuals responsible for the unau-
thorized ranges, they did not inform Filibeck of what was occur-
ring.  This is especially true since Terry believed that the Navy 
had, in the past, authorized these practices.  I therefore find that 
Filibeck learned about these practices during his meeting with 
Terry and Powless, before he fired Salopek.  


In short, Xcel was not privileged to fire Salopek based upon 
Rake’s recommendation that he be removed from the contract.  
The Navy was not authorized to fire Salopek, and did not 


recommend that he be terminated.  Moreover, the recommenda-
tion that Salopek be removed from the contract was based upon 
Rake’s animus against his concerted activities, and Filibeck 
knew this.  Paragon Systems, Inc., 362 NLRB at 1565 (“an em-
ployer’s interest in maintaining a contract is not a legitimate 
business reason where, as here, a contractor requires the em-
ployer to discriminate against employees on the basis of their 
Section 7 activity.”).  Accordingly, by terminating Salopek’s em-
ployment, Respondent violated Section 8(a)(1) of the Act.


D.  Guard Mount Pay


Paragraph 8 of the Complaint alleges that, in December 2018 
and January 2019 Lein concertedly complained about guard 
mount pay, which is mandated by the CBA, and Respondent vi-
olated Section 8(a)(1) and (3) of the Act when Powless an-
nounced that, because someone had complained about guard 
mount pay, nobody would be allowed to go home early.  The 
CBA between the Union and Xcel contains a provision providing 
for 30 minutes of paid time each shift to allow guards to arm-up 
at the beginning of the day, and arm-down at the end of the day.  
In practice, this extra time was broken down to 15 minutes at the 
start of the shift and 15 minutes at the end of the shift.  The cred-
ited evidence shows that, it usually does not take guards the full 
15 minutes to arm-down at the end of a shift, and historically 
Respondent has allowed guards to leave early if when they fin-
ished arming down.  


In December 2018 Lein volunteered to work a 4-hour shift and 
put down 4.5 hours on his timesheet to account for the extra half-
hour allowed for in the CBA.  When the shift Lieutenant changed 
his timesheet to 4.25 hours, Lein complained to Terry and was 
paid 4.5 hours for the shift.  Lein had the same issue occur in 
mid-January 2019 when Lieutenant Lux prohibited Lein and an-
other guard from “arming up” until their shift started, notwith-
standing the fact the CBA provided for a full 30 minutes.  Lein 
told Lux about the CBA provision and his earlier discussion with 
Terry involving this same issue.  Notwithstanding, Lux would 
not let the guards arm-up until the start of their shift.


The next day, Lein was assigned to work the day shift.  Instead 
of having their shift briefing in the training room as usual, Pow-
less brought Lein into the Lieutenant’s office where the other 
guards had congregated, including half of the night-shift.  Pow-
less told the guards that somebody had complained about the 
arm-up time and therefore Terry directed that nobody would be 
allowed to go home early anymore.  Later that day, right before 
Lein’s shift ended, Powless told Lein that he had spoken with 
Terry and that guards were no longer prohibited from leaving 
early after they finished arming down. 


The General Counsel asserts that, because Lein was invoking 
a contractual right, he was engaged in union activity and Xcel’s 
prohibition against leaving early violated Section 8(a)(1) and (3) 
of the Act because it was based on animus against Lein’s invok-
ing the contract.  Had the General Counsel presented evidence 
that Lein, or any other guard, did not leave early before the pro-
hibition was revoked, then a violation may have occurred.  How-
ever, no such evidence was presented.  The record contains no 
evidence that any guard had finished arming down, but was pro-
hibited from going home early, before Respondent reinstated its 
established practice.  Indeed, Lein’s own testimony shows that 
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the prohibition was revoked before the day shift ended.  Under 
these circumstances, where there is no evidence that any em-
ployee was adversely affected, I recommend the 8(a)(3) allega-
tion be dismissed.41  See Simmons Co., 314 NLRB 717, 725 
(1994) (“There is no evidence of any adverse action taken by the 
employer . . . and thus no prima facie case.”); Choctaw Maid 
Farms, Inc., 308 NLRB 521, 528 (1992) (no violation where the 
record evidence does not show that anyone was adversely af-
fected by remark made by human resources director).  However, 
I find that Powless’ statement to employees that they would no 
longer be allowed to go home early because somebody had com-
plained about guard mount pay was coercive and a violation of 
Section 8(a)(1) of the Act.  Shamrock Foods Co.,369 NLRB No. 
5, slip. op. 1 fn. 2, 14 (2020) (manager’s statement that employee 
could no longer leave early because union flyers were distributed 
constituted a violation of Section 8(a)(1) of the Act).  


IV.  ANALYSIS OF THE INFORMATION REQUEST ALLEGATIONS


1.  Facts


The Complaint alleges that, between October 2018 and May 
2019 the Union made four separate information requests, seek-
ing over 21 different items of information, that Respondent ei-
ther did not provide, or failed to provide in a timely manner.  The 
evidence shows that on October 30, 2018, the Union filed a 
grievance over Salopek’s discharge along with a request for in-
formation supporting the grievance.  On January 21, 2019, the 
Union emailed another information request to Respondent.  A 
third information request was emailed to Respondent on Febru-
ary 28, 2019, and a fourth and final information request was 
emailed to Xcel on May 8, 2019.  (JX 1, JX 2, JX 6, JX 11, JX 
12.) 


Regarding the specific unfair labor practice allegations, re-
garding the October 30 information request, Complaint para-
graphs 9(a) and 9(f)–9(h) allege that Respondent either did not 
provide, or failed to provide for a period of 3 months, the follow-
ing information regarding Salopek:  “(i) His personnel file; (ii) 
A copy of the rule(s), procedure, policy, or requirement that he 
was accused of violating; (iii) Any document(s) signed by him 
during the investigation and processing of his discharge; (iv) 
Copy of any document(s) given him by Respondent relating to 
his discharge; (v) Any written or taped witness statement(s), in-
cluding copies of any email communications, related to his dis-
charge; (vi) The written investigation or other record (including 
but not limited to video evidence) made by or provided to Re-
spondent relating to his discharge from any source, including but 
not limited to United States government employees and/or rep-
resentatives; (vii) Any list of witnesses compiled for his dis-
charge; (viii) Record of any prior disciplinary warnings or noti-
fications given to him; and (ix) Anything else especially relevant 


41 As for the allegation in complaint par. 6, the credited evidence 
shows that in late September 2018 Lein was summoned to Terry’s office.  
Terry asked why Lein did not first come to him, before contacting the 
Union with his pay issues, so Terry could try to solve the problem.  Lein 
replied saying he had the right to speak with his Union representative.  
Under these circumstances, where Respondent and the Union had a long-
standing bargaining relationship, I find that Terry’s statement does not 
constitute a violation.  Accordingly, I recommend that complaint par. 6 


to his discharge, including communications between Respond-
ent, its managers, employees, and/or U.S. government employ-
ees, agencies, and/or contractors regarding his discharge.”  (GC. 
1(bbb).)  The General Counsel asserts that the information re-
quested in subparagraphs ii, iii, iv, v, vii, and ix were never pro-
vided, and that Respondent delayed providing the information 
sought in subparagraphs i, vi, and viii for 3 months.  (GC. 
1(bbb).)


As for the information request made on January 21, 2019, 
Complaint paragraph 9(b) alleges that Respondent failed to pro-
vide the following information requested by the Union relating 
to Salopek:  “(i) Any and all documents, including witness state-
ments and/or investigatory reports supporting Respondents 
stated reason for terminating Salopek’s employment: chain of 
command violation and dishonesty; (ii) Any and all documents, 
including without limitation, post orders and company policies, 
defining chain of command violations; (iii) From 2009 to pre-
sent, any and all documents relating to discipline imposed 
against employees other than Salopek for alleged dishonesty 
and/or chain of command violations and/or weapons mishan-
dling allegations, including without limitation an incident in or 
around 2013 where Cody Owens allegedly handled a shotgun in 
an unsafe manner; and (iv) Any and all documents relating to 
any request by the Government client to Respondent to remove 
Salopek from the contract and/or a revocation of his clear-
ance/site access.”  Paragraph 9(c) of the Complaint alleges that, 
since about February 28, 2019, Respondent failed to provide Re-
spondent with the following information: “Whether, at any time 
prior to Salopek’s discharge in October 2018, the Government 
client required Xcel to remove Salopek from the contract and/or 
revoked his clearance or site access.”  (GC 1(bbb))


Finally, Complaint paragraph 9(d) alleges that, since May 8, 
2019, Respondent has not provided the Union with the following 
information it requested:  (i) “All documents relating to Re-
spondents assertion in its Amended Answer to the Consolidated 
Complaint and Notice of Hearing that ‘Employee Salopek had 
his security clearance revoked by the Navy, and hence was not, 
and is not qualified to work at XCEL or for rehire’; (ii)  The date 
and reason(s) stated by the Navy for the alleged revocation in the 
item above; (iii) The names of Navy personnel having allegedly 
revoked Salopek’s security clearance; (iv) Whether, since Salo-
pek’s complaints to the Navy in about July 2018, Respondent has 
changed its procedures for qualifying officers on range, includ-
ing without limitation whether the Navy permits Respondent to 
alter targets with black X’s to permit officers to more easily qual-
ify; (v) Whether, from June 2018 to present, Respondent permits 
its employees to man a rifle post where they lack a valid rifle 
range qualification; (vi) Any and all documents from Navy per-
sonnel Rake and Manson to Respondent from July 2018 to pre-
sent regarding range qualifications procedures, including 


be dismissed.  Compare Frank Mashuda Co., 221 NLRB 233, 234 fn. 5 
(1975) (no violation where unionized employer expressed its desire that 
employees bring their complaints to the employer first before going to 
the union), with Campbell “66” Express, Inc., 238 NLRB 953, 962 
(1978), enf. denied on other grounds 609 F.2d 312 (7th Cir. 1979) (vio-
lation where employee was threatened with discharge unless he with-
drew his grievance and manager admonished him “if you got any more 
problems you come to me. Don’t go to the Union.”).
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without limitation, any documents stating that where an officer 
lacks a range qualification for a given firearm, the officer is not 
permitted to work posts that require use of the firearm for which 
the officer lacks the qualification; (vii) All documents relating to 
complaints made in or around March 2019 by Officers Kitchen 
and Coler to Commanding Officer Pulley concerning investiga-
tions against Lt. Commander McCright regarding his alleged 
stalking and other misconduct toward former supervisees; (viii) 
Whether Officers Kitchen and Coler made the complaints in the 
paragraph 9(d)(vii) above to Respondent before making them to 
the Navy; (ix) Whether Officers Kitchen and/or Coler were dis-
ciplined for their complaints in paragraphs 9(d)(vii) and/or (viii) 
above; and (x) Supporting documents, if any, for paragraph 
9(d)(ix).” 


2.  Analysis


The majority of the information request allegations can be dis-
pensed with in short order, as they were made either after the 
charges were filed in this matter, or after the initial unfair labor 
practice complaint had issued.  It is well established that the 
Board’s procedures do not include pretrial discovery and there-
fore the Board will generally not find an information request vi-
olation when the information sought relates to a pending charge 
alleging unlawful discrimination.  Saginaw Control & Engineer-
ing, Inc., 339 NLRB 541, 543–544 (2003); Pepsi-Cola Bottling 
Co. of Fayetteville, Inc., 315 NLRB 882, 882 (1994).  The orig-
inal charge alleging that Salopek was illegally discharged be-
cause of his protected concerted activities was filed on December 
12, 2018.  (GC 1(a).)  And it is clear that the information sought 
by the Union in their January 21, 2019 and February 28, 2019 
information requests relate directly to the unfair labor practice 
charge regarding Salopek’s discharge which was still pending at 
the time.  And, the Union’s May 8, 2019 information request was 
made after the initial unfair labor practice complaint had issued 
alleging Salopek’s discharge violated the Act.  Indeed, in the 
May 8, 2019 request the Union asks for documents that would 
further support the unfair labor practice complaint allegations, or 
that dealt with Respondent’s potential defenses to the allega-
tions.  Because the Board does not allow pretrial discovery, I 
recommend that the allegations contained in paragraphs 9(b), 
9(c), and 9(d) of the Complaint be dismissed.  


The duty to collectively bargain under Section 8(a)(5) of the 
Act includes the obligation to supply a union with information 
that will enable it to perform its duties as the employees’ collec-
tive-bargaining representative.  Teachers College, Columbia 
University, 365 NLRB No. 86, slip op. at 4 (2007), enfd. 902 
F.3d 296, 302 (DC Cir. 2018.)  This includes information the 
union needs to process grievances.  Id.  Regarding the Union’s 
October 30, 2018 request, the information sought was presump-
tively relevant as it involved information related to the pro-
cessing of the grievance involving Salopek’s discharge and 
sought the type of information that the Board generally requires 
an employer to provide.  Fleming Companies, 332 NLRB 1086, 
1086 (2000) (personnel file of discharged employee and work 
rules); Public Service Co. of New Mexico, 364 NLRB 1017, 1019 
(2016) (employer’s memorandum and notes recommending dis-
cipline); HTH Corp., 361 NLRB 709, 755 (2014) (prior discipli-
nary actions); Stephens Media, LLC, 356 NLRB 661, 683–684 


(2011) (copies of policies employee allegedly violated); Team-
sters Local 89, 365 NLRB No. 115, slip op. at 11 fn. 11 (2017) 
(statements); NTN Bower Corp., 356 NLRB 1072, 1139 (2011) 
(video/audio tapes).  Finally, all of the information the Union re-
quested should have been readily available to the Respondent.  
See, McCarthy Construction Co., 355 NLRB 50, 50 fn. 2 (2010), 
affd. 355 NLRB 365 (2010) (Violation for 3-month delay in 
providing union with relevant information as the documents 
sought should have been readily available to the Company).  Ac-
cordingly, by failing to provide the Union with the information 
sought in its October 30, 2018 information request, or delaying 
in providing that information for a period of 3 months, I find that 
Respondent violated Section 8(a)(1) and (5) of the Act.


CONCLUSIONS OF LAW


1.  The Respondent is an employer engaged in commerce 
within the meaning of Section 2(2), (6), and (7) of the Act.


2.  The International Union, Security, Police, and Fire Profes-
sionals of America, Local 5 (Union) is a labor organization 
within the meaning of Section 2(5) of the Act.


3.  The following employees constitute an appropriate unit for 
purposes of collective bargaining within the meaning of Section 
9(b) of the Act:


All federal contract security officers employed by the Respond-
ent at the Indian Island Naval Magazine in the State of Wash-
ington. Excluding all other employees, employed in any capac-
ity such as Area Managers, Captains, Lieutenants, office or 
clerical employees, and professional employees as defined in 
the National Labor Relations Act. 


4.  By telling employees they will no longer be allowed to go 
home early because someone complained about guard mount pay 
Respondent has violated Section 8(a)(1) of the Act.


5.  By discriminating against Mark Salopek because he en-
gaged in protected concerted activities Respondent has violated 
Section 8(a)(1) of the Act.  


6.  By failing and refusing to provide the Union with the in-
formation it requested, that is relevant and necessary to the Un-
ion’s performance of its duties as the collective-bargaining rep-
resentative of its employees, Respondent has been engaged in 
unfair labor practices within the meaning of Section 8(a)(5) and 
8(a)(1) of the Act.


7.  By unreasonably delaying, for a period of three months, in 
providing the Union with the information it requested, that is rel-
evant and necessary to the Union’s performance of its duties as 
the collective-bargaining representative of its employees, Re-
spondent has been engaged in unfair labor practices within the 
meaning of Section 8(a)(5) and 8(a)(1) of the Act.


8.  The above unfair labor practices affect commerce within 
the meaning of Section 2(6) and (7) of the Act.


REMEDY


Having found that the Respondent has engaged in certain un-
fair labor practices, I shall order it to cease and desist therefrom 
and to take certain affirmative actions designed to effectuate the 
policies of the Act.  Specifically, having found that Respondent 
violated Section 8(a)(1) of the Act by discharging Mark Salopek, 
I shall order Respondent to reinstate him and make him whole 
for any loss of earnings and other benefits suffered as a result of 
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the discrimination against him.  If Respondent no longer em-
ploys security guards at Indian Island, then it shall offer Salopek 
reinstatement to a substantially similar position at one of Re-
spondent’s next closest locations/jobsites.  


Respondent shall compensate Mark Salopek for any adverse 
tax consequences of receiving a lump–sum backpay award in ac-
cordance with Don Chavas, LLC d/b/a Tortillas Don Cha-
vas, 361 NLRB 101 (2014). Respondent shall also compensate 
him for his search–for–work and interim employment expenses 
regardless of whether those expenses exceed interim earnings.  
King Soopers, Inc., 364 NLRB 1153 (2016).  Backpay, search–
for–work, and interim employment expenses, shall be computed 
in accordance with F. W. Woolworth Co., 90 NLRB 289 (1950), 
with interest at the rate prescribed in New Horizons, 283 NLRB 
1173 (1987), compounded daily as prescribed in Kentucky River 
Medical Center, 356 NLRB 6 (2010).


In accordance with AdvoServ of New Jersey, Inc., 363 NLRB
1324 (2016), Respondent shall file with the Regional Director 
for Region 19, within 21 days of the date the amount of backpay 
is fixed, either by agreement or Board order, a report allocating 
the backpay awards to the appropriate calendar years.  The Re-
gional Director will then assume responsibility for transmission 
of the report to the Social Security Administration.  Additionally, 
Respondent is ordered to preserve and provide, at a reasonable 
place designated by the Board or its agents, all payroll records 
and other relevant records, including an electronic copy of such 
records if stored in electronic form, necessary to analyze the 
amount of backpay due under the terms of the Order, in accord-
ance with Ferguson Electric Co., 335 NLRB 142 (2001).


The Respondent shall be required to expunge from its files any 
references to the unlawful discharge issued to Mark Salopek, and 
notify him and the Regional Director of Region 19, in writing, 
that this has been done and that this unlawful employment action 
will not be used against him in any way.  The Respondent shall 
also post the attached notice in accordance with J. Picini Floor-
ing, 356 NLRB 11 (2010) and Durham School Services, 360 
NLRB 694 (2014).  If Respondent is unable to post the attached 
notice because it no longer employs security guards at Indian Is-
land, Respondent is also ordered to mail the Notice to all current 
and former employees who were employed at Indian Island at 
any time between October 27, 2018 and September 30, 2019.  Fi-
nally, Respondent is ordered to provide the Union with the rele-
vant information it requested, as outlined herein, that is neces-
sary to the Union’s performance of its duties and responsibilities 
as the exclusive collective-bargaining representative of Re-
spondent’s employees.


On these findings of fact and conclusions of law, and on the 
entire record, I issue the following recommended42  


ORDER


Respondent Xcel Protective Services, Inc., its officers, agents, 
successors, and assigns, shall


1.  Cease and desist from 
(a)  Threatening employees with reprisals because they en-


gaged in activities protected by the Act.


42 If no exceptions are filed as provided by Sec. 102.46 of the Board’s 
Rules and Regulations, the findings, conclusions, and recommended 


(b)  Discharging employees because they engaged in pro-
tected, concerted activities.  


(c)  Refusing to bargain collectively with the Union by refus-
ing or delaying to provide it with requested information that is 
relevant and necessary to the Union’s performance of its duties 
as the collective-bargaining representative of Respondent’s em-
ployees.


(d)  In any like or related manner interfering with, restraining, 
or coercing employees in the exercise of the rights guaranteed 
them by Section 7 of the Act.


2.  Take the following affirmative action necessary to effectu-
ate the policies of the Act.


(a)  Promptly provide the Union with all the relevant infor-
mation it requested relating to Mark Salopek’s discharge, includ-
ing but not limited to: a copy of the rules, procedures, policies, 
or requirements that he was accused of violating; any documents 
signed by him during the investigation and processing of his dis-
charge; a copy of any documents given him by Respondent re-
lating to his discharge; any written or taped witness statements, 
including copies of any email communications, related to his dis-
charge; any list of witnesses compiled for his discharge; records 
of any prior disciplinary warnings or notifications given to him; 
and anything else especially relevant to his discharge, including 
communications between Respondent, its managers, employees, 
and/or U.S. government employees, agencies, and/or contractors 
regarding his discharge.


(b)  Within 14 days from the date of the Board’s Order, offer 
Mark Salopek full reinstatement to his former job or, if that job 
no longer exists, to a substantially equivalent position, without 
prejudice to his seniority or any other rights or privileges previ-
ously enjoyed.  If Respondent no longer employs security guards 
at Indian Island, then it shall offer Salopek reinstatement to a 
substantially similar position at one of Respondent’s next closest 
locations/job sites.  


(c)  Make Mark Salopek whole for any loss of earnings and 
other benefits suffered as a result of the discrimination against 
him in the manner set forth in the remedy section of this decision.


(d)  Compensate Mark Salopek for the adverse tax conse-
quences, if any, of receiving a lump-sum backpay award, and file 
with the Regional Director for Region 19, within 21 days of the 
date the amount of backpay is fixed, either by agreement or 
Board order, a report allocating the backpay award to the appro-
priate calendar years.


(e)  Within 14 days from the date of the Board’s Order, re-
move from its files any reference to the unlawful discharge of 
Mark Salopek, and within 3 days thereafter, notify him in writing 
that this has been done and that the unlawful employment action 
will not be used against him in any way.


(f)  Preserve and, within 14 days of a request, or such addi-
tional time as the Regional Director may allow for good cause 
shown, provide at a reasonable place designated by the Board or 
its agents, all payroll records, Social Security payment records, 
timecards, personnel records and reports, and all other records, 
including electronic copies of such records if stored in electronic 
form, necessary to analyze the amount of back pay due under the 


Order shall, as provided in Sec. 102.48 of the Rules, be adopted by the 
Board and all objections to them shall be deemed waived for all purposes.
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terms of the Board’s Order.
(g)  Within 14 days after service by the Region, post at its fa-


cility at Indian Island, Washington facility copies of the attached 
notice marked “Appendix.”  Copies of the notice, on forms pro-
vided by the Regional Director for Region 19, after being signed 
by the Respondent’s authorized representative, shall be posted 
by the Respondent and maintained for 60 consecutive days in 
conspicuous places, including all places where notices to em-
ployees are customarily posted.43  In addition to physical posting 
of paper notices, notices shall be distributed electronically, such 
as by email, posting on an intranet or an internet site, and/or other 
electronic means, if the Respondent customarily communicates 
with its employees by such means. Reasonable steps shall be 
taken by the Respondent to ensure that the notices are not altered, 
defaced, or covered by any other material.  If the Respondent has 
gone out of business, closed the facility involved in this proceed-
ing, or no longer employs security guards at Indian Island, Re-
spondent shall duplicate and mail, at its own expense, a copy of 
the notice to all current employees and former employees em-
ployed by the Respondent at Indian Island at any time between 
October 27, 2018 and September 30, 2019.


(h)  Within 21 days after service by the Region, file with the 
Regional Director for Region 19 a sworn certification of a re-
sponsible official on a form provided by the Region attesting to 
the steps that the Respondent has taken to comply with this order.


Dated, Washington, D.C.  December 7, 2020


APPENDIX


NOTICE TO EMPLOYEES


POSTED BY ORDER OF THE 


NATIONAL LABOR RELATIONS BOARD


An Agency of the United States Government


The National Labor Relations Board has found that we violated 
Federal labor law and has ordered us to post and obey this notice.


FEDERAL LAW GIVES YOU THE RIGHT TO


Form, join, or assist a union
Choose a representative to bargain with us on your be-


half
Act together with other employees for your benefit and 


protection
Choose not to engage in any of these protected activi-


ties.


WE WILL NOT tell you that you can no longer leave work early 
because an employee complained that we were not providing you 
with a benefit guaranteed by the collective-bargaining agree-
ment.


WE WILL NOT discharge or otherwise discriminate against you 
because you have engaged in protected concerted activities, by 


43 If the facility involved in these proceedings is open and staffed by 
a substantial complement of employees, the notices must be posted 
within 14 days after service by the Region. If the facility involved in 
these proceedings is closed due to the Coronavirus Disease 2019 
(COVID-19) pandemic, the notices must be posted within 14 days after 
the facility reopens and a substantial complement of employees have re-
turned to work, and the notices may not be posted until a substantial com-
plement of employees have returned to work. Any delay in the physical 


complaining with your coworkers about your working condi-
tions, including weapon qualifications, and speaking with third 
parties about these issues. 


WE WILL NOT refuse to bargain collectively with the Interna-
tional Union, Security, Police, and Fire Professionals of Amer-
ica, Local 5 (“Union”), by refusing or delaying to provide it with 
requested information that is relevant and necessary to the Un-
ion’s performance of its duties as the collective-bargaining rep-
resentative of our employees.


WE WILL NOT in any like or related manner interfere with, re-
strain, or coerce you in the exercise of the rights listed above.


WE WILL promptly provide the Union with all the relevant in-
formation it requested relating to Mark Salopek’s discharge.


WE WILL, within 14 days from the date of the Board’s Order, 
offer Mark Salopek full reinstatement to his former job or, if that 
job no longer exists, to a substantially equivalent position, with-
out prejudice to his seniority or any other rights or privileges pre-
viously enjoyed.  If we no longer employ security guards at In-
dian Island, then WE WILL offer Mark Salopek reinstatement to a 
substantially similar position at one of our next closest loca-
tions/job sites.


WE WILL make Mark Salopek whole for any loss of earnings 
and other benefits resulting from the discrimination against him, 
less any net interim earnings, plus interest, and WE WILL also 
make him whole for reasonable search-for-work and interim em-
ployment expenses, plus interest.


WE WILL compensate Mark Salopek for the adverse tax con-
sequences, if any, of receiving a lump-sum backpay award, and 
we will file with the Regional Director for Region 19, within 21 
days of the date the amount of backpay is fixed, either by agree-
ment or Board order, a report allocating the backpay award to the 
appropriate calendar years.


WE WILL, within 14 days from the date of the Board’s Order, 
remove from our files any references to the unlawful discharge 
issued to Mark Salopek, and WE WILL, within 3 days thereafter, 
notify him in writing that this has been done and that this unlaw-
ful employment action will not be used against him in any way.


XCEL PROTECTIVE SERVICES, INC.


posting of paper notices also applies to the electronic distribution of the 
notice if the Respondent customarily communicates with its employees 
by electronic means, and to the reading of the notice to employees.  If 
this Order is enforced by a judgment of a United States Court of Appeals, 
the words in the notice reading “Posted by Order of the National Labor 
Relations Board” shall read “Posted Pursuant to a Judgment of the United 
States Court of Appeals Enforcing an Order of the National Labor Rela-
tions Board.”
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1 Based on an order issued by the U.S. Court of 
Appeals for the Tenth Circuit on February 17, 2022, 
the minimum wage requirements of the final rule 
implementing Executive Order 14026 are not 
currently being enforced as to ‘‘contracts or 
contract-like instruments entered into with the 
federal government in connection with seasonal 
recreational services or seasonal recreational 
equipment rental for the general public on federal 
lands.’’ The final rule’s requirements remain in 
effect for all other contracts subject to the rule. 


Washington, DC 20210; telephone (202) 
693–2350. In addition, the charter is 
available for viewing or download at the 
Federal Advisory Committee Database at 
http://www.facadatabase.gov. 


Authority and Signature 


James S. Frederick, Deputy Assistant 
Secretary of Labor for Occupational 
Safety and Health, authorized the 
preparation of this notice under the 
authority granted by 29 U.S.C. 656; 5 
U.S.C. App. 2; 29 CFR part 1912a; 41 
CFR part 102–3; and Secretary of 
Labor’s Order No. 8–2020 (85 FR 58393, 
Sept. 18, 2020). 


Signed at Washington, DC, on September 
26, 2022. 
James S. Frederick, 
Deputy Assistant Secretary of Labor for 
Occupational Safety and Health. 
[FR Doc. 2022–21230 Filed 9–29–22; 8:45 am] 


BILLING CODE 4510–26–P 


DEPARTMENT OF LABOR 


Wage and Hour Division 


Minimum Wage for Federal Contracts 
Covered by Executive Order 14026, 
Notice of Rate Change in Effect as of 
January 1, 2023 


AGENCY: Wage and Hour Division, 
Department of Labor. 


ACTION: Notice. 


SUMMARY: The Wage and Hour Division 
(WHD) of the U.S. Department of Labor 
(the Department) is issuing this notice to 
announce the applicable minimum 
wage rate for workers performing work 
on or in connection with federal 
contracts covered by Executive Order 
14026, Increasing the Minimum Wage 
for Federal Contractors (the Executive 
Order or the order). Beginning on 
January 1, 2023, the Executive Order 
14026 minimum wage rate that 
generally must be paid to workers 
performing work on or in connection 
with covered contracts will increase to 
$16.20 per hour, while the required 
minimum cash wage that generally must 
be paid to tipped employees performing 
work on or in connection with covered 
contracts will increase to $13.75 per 
hour. Similar contracts that were 
entered into, renewed, or extended prior 
to January 30, 2022, are generally 
subject to a lower minimum wage rate 
established by Executive Order 13658 of 
February 12, 2014, Establishing a 
Minimum Wage for Contractors. 
DATES: These new Executive Order 
14026 wage rates shall take effect on 
January 1, 2023. 


FOR FURTHER INFORMATION CONTACT: 
Amy DeBisschop, Director, Division of 
Regulations, Legislation, and 
Interpretation, Wage and Hour Division, 
U.S. Department of Labor, Room S– 
3502, 200 Constitution Avenue NW, 
Washington, DC 20210; telephone: (202) 
693–0406 (this is not a toll-free 
number). Alternative formats are 
available upon request by calling 1– 
866–487–9243. If you are deaf, hard of 
hearing, or have a speech disability, 
please dial 7–1–1 to access 
telecommunications relay services. 
SUPPLEMENTARY INFORMATION: 


I. Executive Order 14026 Background 
and Requirements for Determining 
Annual Increases to the Minimum 
Wage Rate 


On April 27, 2021, President Joseph 
R. Biden, Jr. signed Executive Order 
14026, ‘‘Increasing the Minimum Wage 
for Federal Contractors.’’ 86 FR 22835. 
In relevant part, Executive Order 14026 
raised the hourly minimum wage paid 
by federal contractors to workers 
performing work on or in connection 
with certain covered Federal contracts 
to $15.00 per hour, beginning January 
30, 2022, with annual adjustments for 
inflation thereafter in amounts 
determined by the Secretary of Labor. 
Id. 


Executive Order 14026 directed the 
Secretary to issue regulations to 
implement the order’s requirements. See 
86 FR 22836. Accordingly, after 
engaging in notice-and-comment 
rulemaking, the Department published a 
final rule on November 24, 2021, 
implementing Executive Order 14026. 
See 86 FR 67126. The final regulations, 
set forth at 29 CFR part 23, established 
standards and procedures for 
implementing and enforcing the 
minimum wage protections of Executive 
Order 14026.1 


Executive Order 14026 and its 
implementing regulations require the 
Secretary to determine the applicable 
minimum wage rate for workers 
performing work on or in connection 
with covered contracts on an annual 
basis, beginning January 1, 2023. See 86 
FR 22835–36; see also 29 CFR 
23.10(b)(2), 23.50(a)(2), 23.120(a). 
Sections 2(a) and (b) of Executive Order 
14026 establish the methodology that 


the Secretary must use to determine the 
annual inflation-based increases to the 
minimum wage rate. See 86 FR 22835– 
36. These provisions, which are 
implemented in 29 CFR 23.50(b)(2), 
explain that the applicable minimum 
wage determined by the Secretary for 
each calendar year shall be: 


• Not less than the amount in effect 
on the date of such determination; 


• Increased from such amount by the 
annual percentage increase in the 
Consumer Price Index for Urban Wage 
Earners and Clerical Workers (CPI–W) 
(United States city average, all items, 
not seasonally adjusted), or its successor 
publication, as determined by the 
Bureau of Labor Statistics (BLS); and 


• Rounded to the nearest multiple of 
$0.05. 


Section 2(b) of Executive Order 14026 
further provides that, in calculating the 
annual percentage increase in the CPI– 
W for purposes of determining the new 
minimum wage rate, the Secretary shall 
compare such CPI–W for the most 
recent month, quarter, or year available 
(as selected by the Secretary prior to the 
first year for which a minimum wage is 
in effect) with the CPI–W for the same 
month in the preceding year, the same 
quarter in the preceding year, or the 
preceding year, respectively. See 86 FR 
22835–36. To calculate the annual 
percentage increase in the CPI–W, the 
Department elected in its final rule 
implementing Executive Order 14026 to 
compare such CPI–W for the most 
recent year available with the CPI–W for 
the preceding year. See 29 CFR 
23.50(b)(2)(iii). Consistent with the 
regulations implementing Executive 
Order 13658, see 29 CFR 10.5, the 
Department explained that it decided to 
compare the CPI–W for the most recent 
year available (instead of using the most 
recent month or quarter, as allowed by 
the order) with the CPI–W for the 
preceding year, ‘‘to minimize the impact 
of seasonal fluctuations on the 
Executive order minimum wage rate.’’ 
86 FR 67167. 


Once a determination has been made 
with respect to the new minimum wage 
rate, Executive Order 14026 and its 
implementing regulations require the 
Secretary to notify the public of the 
applicable minimum wage rate on an 
annual basis at least 90 days before any 
new minimum wage takes effect. See 86 
FR 22835; 29 CFR 23.50(a)(2), 
23.120(c)(1). The regulations explain 
that the Administrator of the 
Department’s Wage and Hour Division 
(the Administrator) will publish an 
annual notice in the Federal Register 
stating the applicable minimum wage 
rate at least 90 days before any new 
minimum wage takes effect. See 29 CFR 
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2 Contracts of the same kind as are covered by 
Executive Order 14026 and that were entered into, 
renewed, or extended prior to January 30, 2022, are 
generally subject to Executive Order 13658 and its 
lower minimum wage requirements. The Executive 
Order 13658 minimum wage and the cash wage 


required for tipped employees are currently $11.25 
and $7.90 per hour, respectively. See 86 FR 51683. 


3 In 1988, the reference base for the CPI–W was 
changed from 1967=100 to 1982–84=100. The 
1982–84 period was chosen to coincide with the 
updated expenditure weights which were based on 
the Consumer Expenditure Surveys for the years 
1982, 1983 and 1984. 


23.120(c)(2)(i). Additionally, the 
regulations state that the Administrator 
will provide notice of the Executive 
Order minimum wage rate on https://
sam.gov/content/wage-determinations, 
or any successor site; on all wage 
determinations issued under the Davis- 
Bacon Act (DBA), 40 U.S.C. 3141 et seq., 
and the Service Contract Act (SCA), 41 
U.S.C. 6701 et seq.; and by other means 
the Administrator deems appropriate. 
See 29 CFR 23.120(c)(2)(ii)–(iv). 


Section 3 of Executive Order 14026 
explains the application of the order to 
tipped workers. 86 FR 22836. It 
provides that for workers covered by 
section 2 of the order who are tipped 
employees pursuant to section 3(t) of 
the FLSA, 29 U.S.C. 203(t), the cash 
wage that must be paid by an employer 
to such workers shall be at least: (i) 
$10.50 an hour, beginning on January 
30, 2022; (ii) beginning January 1, 2023, 
85 percent of the wage in effect under 
section 2 of the order, rounded to the 
nearest multiple of $0.05; and (iii) 
beginning January 1, 2024, and for each 
subsequent year, 100 percent of the 
wage in effect under section 2 of the 
order. 86 FR 22836. Where workers do 
not receive a sufficient additional 
amount of tips, when combined with 
the hourly cash wage paid by the 
employer, such that their total earnings 
are equal to the minimum wage under 
section 2 of the order, section 3 requires 
that the cash wage paid by the employer 
be increased such that the workers’ total 
earnings equal the section 2 minimum 
wage. Id. Consistent with applicable 
law, if the wage required to be paid 
under the SCA, 41 U.S.C. 6701 et seq., 
or any other applicable law or 
regulation is higher than the wage 
required by section 2 of the order, the 
employer must pay additional cash 
wages sufficient to meet the highest 
wage required to be paid. 86 FR 22836. 


Because Executive Order 14026 is still 
in its first year of implementation, the 
Executive Order 14026 minimum wage 
and the cash wage required for tipped 
employees are currently at their initial 
amounts of $15.00 and $10.50 per hour, 
respectively.2 


II. The 2023 Executive Order 14026 
Minimum Wage Rate 


Using the methodology set forth in 
Executive Order 14026 and summarized 
above, the Department must first 
determine the annual percentage 
increase in the CPI–W (United States 
city average, all items, not seasonally 
adjusted), as published by BLS, to 
determine the new Executive Order 
14026 minimum wage rate. In 
calculating the annual percentage 
increase in the CPI–W, the Department 
must compare the CPI–W for the most 
recent year available with the CPI–W for 
the preceding year. The Department 
therefore compares the percentage 
change in the CPI–W between the most 
recent year (i.e., the most recent four 
quarters) and the prior year (i.e., the four 
quarters preceding the most recent 
year). The Department then increases 
the current Executive Order minimum 
wage rate by the resulting annual 
percentage change and rounds to the 
nearest multiple of $0.05. 


To determine the Executive Order 
14026 minimum wage rate beginning 
January 1, 2023, the Department 
therefore calculated the CPI–W for the 
most recent year by averaging the CPI– 
W for the four most recent quarters, 
which consist of the first two quarters 
of 2022 and the last two quarters of 2021 
(i.e., July 2021 through June 2022). This 
produced an average index level of 
277.2779.3 The Department then 
compared that data to the average CPI– 
W for the preceding year—257.0463— 
which consists of the first two quarters 
of 2021 and the last two quarters of 2020 
(i.e., July 2020 through June 2021). 
Based on this methodology, the 
Department determined that the annual 
percentage increase in the CPI–W 
(United States city average, all items, 
not seasonally adjusted) was 7.871 
percent ((277.2779 ÷ 257.0463) ¥ 1). 
The Department then applied that 
annual percentage increase of 7.871 
percent to the current Executive Order 
14026 minimum wage ($15.00 per 
hour), which resulted in an hourly wage 
rate of $16.181 (($15.00 × 0.07871) + 


$15.00); however, pursuant to Executive 
Order 14026, the updated minimum 
wage rate must be rounded to the 
nearest multiple of $0.05. 


Accordingly, effective January 1, 
2023, the new minimum wage rate that 
must generally be paid to workers 
performing on or in connection with 
contracts covered by Executive Order 
14026 will be $16.20 per hour. A poster 
reflecting this new Executive Order 
14026 minimum wage rate is set forth at 
Appendix B. 


III. The 2023 Executive Order 14026 
Minimum Cash Wage for Tipped 
Employees 


As noted above, section 3 of Executive 
Order 14026 provides a methodology to 
determine the amount of the minimum 
hourly cash wage that must be paid to 
tipped employees performing on or in 
connection with covered contracts. In 
relevant part, section 3(a)(ii) of the 
Executive order specifies that, for 
calendar year 2023, the minimum 
hourly cash wage for tipped employees 
shall increase to 85 percent of the wage 
in effect under section 2 of the order, 
rounded to the nearest multiple of 
$0.05. See 86 FR 22836; see also 29 CFR 
23.280(a)(1)(ii). Eighty-five percent of 
the new Executive Order 14026 
minimum wage rate of $16.20 is $13.77 
($16.20 × 0.85). Because the Executive 
Order provides that the rate must be 
rounded to the nearest $0.05, the new 
minimum hourly cash wage for tipped 
workers performing on or in connection 
with covered contracts will—effective 
on January 1, 2023—be $13.75 per hour. 


IV. Appendix 


The Appendix to this notice provides 
a chart of the CPI–W data published by 
BLS that the Department used to 
calculate the new Executive Order 
14026 minimum wage rate based on the 
methodology explained herein. 


Martin J. Walsh, 
Secretary of Labor. 


Appendix A: Data Used To Determine 
Executive Order 14026 Minimum Wage 
Rate Effective January 1, 2023 


Data Source: Consumer Price Index for 
Urban Wage Earners and Clerical Workers 
(CPI–W) 


(United States city average, all items, not 
seasonally adjusted) 


VerDate Sep<11>2014 18:52 Sep 29, 2022 Jkt 256001 PO 00000 Frm 00077 Fmt 4703 Sfmt 4703 E:\FR\FM\30SEN1.SGM 30SEN1js
pe


ar
s 


on
 D


S
K


12
1T


N
23


P
R


O
D


 w
ith


 N
O


T
IC


E
S



https://sam.gov/content/wage-determinations

https://sam.gov/content/wage-determinations





59466 Federal Register / Vol. 87, No. 189 / Friday, September 30, 2022 / Notices 


Quarter 3 Quarter 4 Quarter 1 Quarter 2 Annual 
average 


2020Q3 to 
2021Q2 .......... 252.636 253.597 254.004 254.076 253.826 254.081 255.296 256.843 258.935 261.237 263.612 266.412 257.0463 


2021Q3 to 
2022Q2 .......... 267.789 268.387 269.086 271.552 273.042 273.925 276.296 278.943 283.176 284.575 288.022 292.542 277.2779 


Annual Percent-
age Increase .. .............. .............. .............. .............. .............. .............. .............. .............. .............. .............. .............. .............. 7.871% 


Appendix B: Updated Version of the 
Executive Order 14026 Poster 


BILLING CODE 4510–27–C 


VerDate Sep<11>2014 20:23 Sep 29, 2022 Jkt 256001 PO 00000 Frm 00078 Fmt 4703 Sfmt 4703 E:\FR\FM\30SEN1.SGM 30SEN1js
pe


ar
s 


on
 D


S
K


12
1T


N
23


P
R


O
D


 w
ith


 N
O


T
IC


E
S







59467 Federal Register / Vol. 87, No. 189 / Friday, September 30, 2022 / Notices 


VerDate Sep<11>2014 18:52 Sep 29, 2022 Jkt 256001 PO 00000 Frm 00079 Fmt 4703 Sfmt 9990 E:\FR\FM\30SEN1.SGM 30SEN1 E
N


30
S


E
22


.0
00


<
/G


P
H


>


js
pe


ar
s 


on
 D


S
K


12
1T


N
23


P
R


O
D


 w
ith


 N
O


T
IC


E
S


The law requires certain employers to display this posterwhereempfoyees can easily see it 


Ml NIMU M WAGE Executive Order 14026 (Eb) requlres ihatfecleral coniraclors pay workers performing work on or in 
connection with covered contracts at least {1) $15.00 per hour beginning January 30, 2022, and (2) 
beginnlng January 1, 2023, and every year·thereafter, an 1nflation-adjusted amount determined by 


the Secretary of Labor in accordance with the EO and appropriate regulations. The EO hourly 
minimum wage in effectfrom January 1, 2023 through Deeember 31, 2023 is $16.20. 


TIPS Covered lipped employees must be paid a cash wage of at least $13.75 per hour effecfiiie·Januaty. 
1, 2023 through December 31, 2023. If a worker's tips. combined with the required cash wage of at 
least $13.75 per hour paid by the contractor do not equal the EO hourly minimum wage for 
contractors, the contractor must increase the cash wage paid to. make up the difference. Certain 


other conditions mus! also be met 


EXCLUSION$ • The EO minimum wage may not apply to some workers who provide support "in eonneetioh wltt\" 
covered contracts for less than 20 percent of their hours worked in a week .. 


• The EO minimum wage may not apply to certain other occupations and workers. 


EI\IFQRCEI\IIENT The U.S. Department of Labor's Wage and Hour Division (WHD) is responsible for enforcing this 
law, WHD can answer questions about your workptace rights and protections, investigate. 
employers, and recover back wages, All WHD serviees are free and confidential, Employers tar\not 


retaliate or discriminate against someone who files a complaint or participates in an investigation. 
WH D will accept a complaint in any language. You can find your nearest WHD office at 
https:/lwww.dol.gov/whd/locatl or call loll-free 1(866) 4US-WAGE (1-866-48.7--9243). We do no! ask 


workers aboutthe.ir immigration status. .\Jl/e·can help. 


ADDITIONAL 
IN FORMATION 


• The EO applies Ohly io new federai constri.lelion ahd service conitacls, as defined by the 
Secretary in the regulations at 29 CFR part 23. 


• Workers with disabillttes whose wages are governed by special certificates issued. under sectroh 
14(c) of the Fair llilbor Standards Act must also raceive no less than the full EO minimum wage 
rate. 


• Some stale or local laws may provide greater worker protections; employers must follow the law 
that requires the highest rate of pay, 


• More information about; the EO is available at www.dol.gov/agencies/whd/government• 
contractsleo14026. 



https://www.dol.gov/whd/local/

http://www.dol.gov/agencies/whd/government-contracts/eo14026

http://www.dol.gov/agencies/whd/government-contracts/eo14026
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1 WDOL.gov has since moved to https://sam.gov/ 
content/wage-determinations. This website is the 
authoritative and single website for obtaining 
appropriate Service Contract Act and Davis-Bacon 
Act wage determinations for each official contract 
action. 


[FR Doc. 2022–20906 Filed 9–29–22; 8:45 am] 


BILLING CODE 4510–27–P 


DEPARTMENT OF LABOR 


Wage and Hour Division 


Minimum Wage for Federal Contracts 
Covered by Executive Order 13658, 
Notice of Rate Change in Effect as of 
January 1, 2023 


AGENCY: Wage and Hour Division, 
Department of Labor. 
ACTION: Notice. 


SUMMARY: The Wage and Hour Division 
(WHD) of the U.S. Department of Labor 
(the Department) is issuing this notice to 
announce the applicable minimum 
wage rate for workers performing work 
on or in connection with federal 
contracts covered by Executive Order 
13658, Establishing a Minimum Wage 
for Contractors (the Executive Order or 
the order), beginning January 1, 2023. 
Beginning on that date, the Executive 
Order 13658 minimum wage rate that 
generally must be paid to workers 
performing work on or in connection 
with covered contracts will increase to 
$12.15 per hour, while the required 
minimum cash wage that generally must 
be paid to tipped employees performing 
work on or in connection with covered 
contracts will increase to $8.50 per 
hour. Covered contracts that are entered 
into on or after January 30, 2022, or that 
are renewed or extended (pursuant to an 
option or otherwise) on or after January 
30, 2022, are generally subject to a 
higher minimum wage rate established 
by Executive Order 14026 of April 27, 
2021, Increasing the Minimum Wage for 
Federal Contractors. 
DATES: These new Executive Order 
13658 rates shall take effect on January 
1, 2023. 
FOR FURTHER INFORMATION CONTACT: 
Amy DeBisschop, Director, Division of 
Regulations, Legislation, and 
Interpretation, Wage and Hour Division, 
U.S. Department of Labor, Room S– 
3502, 200 Constitution Avenue NW, 
Washington, DC 20210; telephone: (202) 
693–0406 (this is not a toll-free 
number). Alternative formats are 
available upon request by calling 1– 
866–487–9243. If you are deaf, hard of 
hearing, or have a speech disability, 
please dial 7–1–1 to access 
telecommunications relay services. 
SUPPLEMENTARY INFORMATION: 


I. Executive Order 13658 Background 
and Requirements for Determining 
Annual Increases to the Minimum 
Wage Rate 


Executive Order 13658 was signed on 
February 12, 2014, and raised the hourly 
minimum wage for workers performing 
work on or in connection with covered 
federal contracts to $10.10 per hour, 
beginning January 1, 2015, with annual 
adjustments thereafter in an amount 
determined by the Secretary pursuant to 
the order. See 79 FR 9851. The 
Executive Order directed the Secretary 
to issue regulations to implement the 
order’s requirements. See 79 FR 9852. 
Accordingly, after engaging in notice- 
and-comment rulemaking, the 
Department published a final rule on 
October 7, 2014, to implement the 
Executive Order. See 79 FR 60634. The 
final regulations, set forth at 29 CFR part 
10, established standards and 
procedures for implementing and 
enforcing the minimum wage 
protections of the order. 


Executive Order 13658 and its 
implementing regulations require the 
Secretary to determine the applicable 
minimum wage rate for workers 
performing work on or in connection 
with covered contracts on an annual 
basis, beginning January 1, 2016. See 79 
FR 9851; 29 CFR 10.1(a)(2), 10.5(a)(2), 
10.12(a). Sections 2(a) and (b) of the 
order establish the methodology that the 
Secretary must use to determine the 
annual inflation-based increases to the 
minimum wage rate. See 79 FR 9851. 
These provisions, which are 
implemented in 29 CFR 10.5(b)(2), 
explain that the applicable minimum 
wage determined by the Secretary for 
each calendar year shall be: 


• Not less than the amount in effect 
on the date of such determination; 


• Increased from such amount by the 
annual percentage increase in the 
Consumer Price Index for Urban Wage 
Earners and Clerical Workers (CPI–W) 
(United States city average, all items, 
not seasonally adjusted), or its successor 
publication, as determined by the 
Bureau of Labor Statistics (BLS); and 


• Rounded to the nearest multiple of 
$0.05. 


Section 2(b) of Executive Order 13658 
further provides that, in calculating the 
annual percentage increase in the CPI– 
W for purposes of determining the new 
minimum wage rate, the Secretary shall 
compare such CPI–W for the most 
recent month, quarter, or year available 


(as selected by the Secretary prior to the 
first year for which a minimum wage is 
in effect) with the CPI–W for the same 
month in the preceding year, the same 
quarter in the preceding year, or the 
preceding year, respectively. See 79 FR 
9851. To calculate the annual 
percentage increase in the CPI–W, the 
Department elected in the final rule 
implementing the Executive Order to 
compare such CPI–W for the most 
recent year available with the CPI–W for 
the preceding year. See 29 CFR 
10.5(b)(2)(iii). In the final rule, the 
Department explained that it decided to 
compare the CPI–W for the most recent 
year available (instead of using the most 
recent month or quarter, as allowed by 
the order) with the CPI–W for the 
preceding year, ‘‘to minimize the impact 
of seasonal fluctuations on the 
Executive Order minimum wage rate.’’ 
79 FR 60666. 


Once a determination has been made 
with respect to the new minimum wage 
rate, Executive Order 13658 and its 
implementing regulations require the 
Secretary to notify the public of the 
applicable minimum wage rate on an 
annual basis at least 90 days before any 
new minimum wage takes effect. See 79 
FR 9851; 29 CFR 10.5(a)(2), 10.12(c)(1). 
The regulations explain that the 
Administrator of the Department’s Wage 
and Hour Division (the Administrator) 
will publish an annual notice in the 
Federal Register stating the applicable 
minimum wage rate at least 90 days 
before any new minimum wage takes 
effect. See 29 CFR 10.12(c)(2)(i). 
Additionally, the regulations state that 
the Administrator will provide notice of 
the Executive Order minimum wage rate 
on Wage Determinations OnLine 
(WDOL), http://www.wdol.gov, or any 
successor site; 1 on all wage 
determinations issued under the Davis- 
Bacon Act (DBA), 40 U.S.C. 3141 et seq., 
and the Service Contract Act (SCA), 41 
U.S.C. 6701 et seq.; and by other means 
the Administrator deems appropriate. 
See 29 CFR 10.12(c)(2)(ii)–(iv). 


Section 3 of Executive Order 13658 
requires contractors to pay tipped 
employees covered by the order 
performing on or in connection with 
covered contracts an hourly cash wage 
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1 29 U.S.C. 202(a). 2 29 U.S.C. 203(d), (e)(1), (g). 


DEPARTMENT OF LABOR 


Wage and Hour Division 


29 CFR Parts 780, 788, and 795 


RIN 1235–AA43 


Employee or Independent Contractor 
Classification Under the Fair Labor 
Standards Act 


AGENCY: Wage and Hour Division, 
Department of Labor. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: The U.S. Department of Labor 
(the Department) is proposing to modify 
Wage and Hour Division regulations to 
revise its analysis for determining 
employee or independent contractor 
classification under the Fair Labor 
Standards Act (FLSA or Act) to be more 
consistent with judicial precedent and 
the Act’s text and purpose. 
DATES: Submit written comments on or 
before November 28, 2022. 
ADDRESSES: You may submit comments, 
identified by Regulation Identifier 
Number (RIN) 1235–AA43, by either of 
the following methods: 


• Electronic Comments: Submit 
comments through the Federal 
eRulemaking Portal at https://
www.regulations.gov. Follow the 
instructions for submitting comments. 


• Mail: Address written submissions 
to Division of Regulations, Legislation, 
and Interpretation, Wage and Hour 
Division, U.S. Department of Labor, 
Room S–3502, 200 Constitution Avenue 
NW, Washington, DC 20210. 


Instructions: Please submit only one 
copy of your comments by only one 
method. Of the two methods, the 
Department strongly recommends that 
commenters submit their comments 
electronically via https://
www.regulations.gov to ensure timely 
receipt prior to the close of the comment 
period, as the Department continues to 
experience delays in the receipt of mail. 
All comments must be received by 11:59 
p.m. ET on November 28, 2022, for 
consideration in this rulemaking; 
comments received after the comment 
period closes will not be considered. 


Commenters submitting file 
attachments on https://
www.regulations.gov are advised that 
uploading text-recognized documents— 
i.e., documents in a native file format or 
documents which have undergone 
optical character recognition (OCR)— 
enable staff at the Department to more 
easily search and retrieve specific 
content included in your comment for 
consideration. This recommendation 
applies particularly to mass comment 


submissions, when a single sponsoring 
individual or organization submits 
multiple comments on behalf of 
members or other affiliated third parties. 
The Wage and Hour Division (WHD) 
posts such comments as a group under 
a single document ID number on https:// 
www.regulations.gov. 


Anyone who submits a comment 
(including duplicate comments) should 
understand and expect that the 
comment will become a matter of public 
record and will be posted without 
change to https://www.regulations.gov, 
including any personal information 
provided. Accordingly, the Department 
requests that no business proprietary 
information, copyrighted information, 
or personally identifiable information be 
submitted in response to this notice of 
proposed rulemaking (NPRM). 


Docket: For access to the docket to 
read background documents or 
comments, go to the Federal 
eRulemaking Portal at https://
www.regulations.gov. 


FOR FURTHER INFORMATION CONTACT: 
Amy DeBisschop, Division of 
Regulations, Legislation, and 
Interpretation, Wage and Hour Division 
(WHD), U.S. Department of Labor, Room 
S–3502, 200 Constitution Avenue NW, 
Washington, DC 20210; telephone: (202) 
693–0406 (this is not a toll-free 
number). Alternative formats are 
available upon request by calling 1– 
866–487–9243. If you are deaf, hard of 
hearing, or have a speech disability, 
please dial 7–1–1 to access 
telecommunications relay services. 


Questions of interpretation and/or 
enforcement of the agency’s regulations 
may be directed to the nearest WHD 
district office. Locate the nearest office 
by calling WHD’s toll-free help line at 
(866) 4US–WAGE ((866) 487–9243) 
between 8 a.m. and 5 p.m. in your local 
time zone, or logging onto WHD’s 
website for a nationwide listing of WHD 
district and area offices at https://
www.dol.gov/whd/america2.htm. 
SUPPLEMENTARY INFORMATION: 


I. Executive Summary 


Congress enacted the FLSA in 1938 to 
eliminate ‘‘labor conditions detrimental 
to the maintenance of the minimum 
standard of living necessary for health, 
efficiency, and general well-being of 
workers.’’ 1 To this end, the FLSA 
generally requires covered employers to 
pay nonexempt employees at least the 
Federal minimum wage for all hours 
worked and at least one and one-half 
times the employee’s regular rate of pay 
for every hour worked over 40 in a 


workweek. The Act also requires 
covered employers to maintain certain 
records regarding employees and 
prohibits retaliation against employees 
who are discharged or discriminated 
against after, for example, inquiring 
about their pay or filing a complaint 
with the U.S. Department of Labor. 
However, the FLSA’s minimum wage 
and overtime pay protections do not 
apply to independent contractors. As 
explained below, as used in this 
proposal, the term ‘‘independent 
contractor’’ refers to workers who, as a 
matter of economic reality, are not 
economically dependent on their 
employer for work and are in business 
for themselves. Such workers play an 
important role in the economy and are 
commonly referred to by different 
names, including independent 
contractor, self-employed, and 
freelancer. Regardless of the name or 
title used, the test for whether the 
worker is an employee or independent 
contractor under the FLSA remains the 
same. This proposed rulemaking is not 
intended to disrupt the businesses of 
independent contractors who are, as a 
matter of economic reality, in business 
for themselves. 


Determining whether an employment 
relationship exists under the FLSA 
begins with the Act’s definitions. 
Although the FLSA does not define the 
term ‘‘independent contractor,’’ it 
contains expansive definitions of 
‘‘employer,’’ ‘‘employee,’’ and 
‘‘employ.’’ ‘‘Employer’’ is defined to 
‘‘include[ ] any person acting directly or 
indirectly in the interest of an employer 
in relation to an employee,’’ 
‘‘employee’’ is defined as ‘‘any 
individual employed by an employer,’’ 
and ‘‘employ’’ is defined to ‘‘include[] 
to suffer or permit to work.’’ 2 


For more than 7 decades, the 
Department and courts have applied an 
economic reality test to determine 
whether a worker is an employee or an 
independent contractor under the FLSA. 
The ultimate inquiry is whether, as a 
matter of economic reality, the worker is 
either economically dependent on the 
employer for work (and is thus an 
employee) or is in business for themself 
(and is thus an independent contractor). 
To answer this ultimate inquiry of 
economic dependence, the courts and 
the Department have historically 
conducted a totality-of-the- 
circumstances analysis, considering 
multiple factors to determine whether a 
worker is an employee or an 
independent contractor under the FLSA. 
There is significant and widespread 
uniformity among the circuit courts in 
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3 86 FR 1168. The Office of the Federal Register 
did not amend the Code of Federal Regulations 
(CFR) to include the regulations from the 2021 IC 
Rule because, as explained elsewhere in this 
section, the Department first delayed and then 
withdrew the 2021 IC Rule before it became 
effective. A district court decision later vacated the 
Department’s rules to delay and withdraw the 2021 
IC Rule, and the Department has (since that 
decision) conducted enforcement in accordance 
with that decision. 


4 Id. at 1246–47 (§ 795.105(d)). 
5 Id. at 1246 (§ 795.105(c)). 
6 Id. at 1247 (§ 795.105(d)(2)). 
7 Id. at 1246 (§ 795.105(c)). 


8 Id. at 1246–47 (§ 795.105(d)(1) and (d)(2)(iii)). 
9 Id. at 1247–48 (§§ 795.110, 795.115). 
10 See Coalition for Workforce Innovation v. 


Walsh, No. 1:21–CV–130, 2022 WL 1073346 (E.D. 
Tex. Mar. 14, 2022). 


the application of the economic reality 
test, although there is slight variation as 
to the number of factors considered or 
how the factors are framed. These 
factors generally include the 
opportunity for profit or loss, 
investment, permanency, the degree of 
control by the employer over the 
worker, whether the work is an integral 
part of the employer’s business, and 
skill and initiative. 


In January 2021, the Department 
published a rule titled ‘‘Independent 
Contractor Status Under the Fair Labor 
Standards Act’’ (2021 IC Rule), 
providing guidance on the classification 
of independent contractors under the 
FLSA applicable to workers and 
businesses in any industry.3 The 2021 
IC Rule identified five economic reality 
factors to guide the inquiry into a 
worker’s status as an employee or 
independent contractor.4 Two of the 
five identified factors—the nature and 
degree of control over the work and the 
worker’s opportunity for profit or loss— 
were designated as ‘‘core factors’’ that 
are the most probative and carry greater 
weight in the analysis. The 2021 IC Rule 
stated that if these two core factors point 
towards the same classification, there is 
a substantial likelihood that it is the 
worker’s accurate classification.5 The 
2021 IC Rule also identified three less 
probative non-core factors: the amount 
of skill required for the work, the degree 
of permanence of the working 
relationship between the worker and the 
employer, and whether the work is part 
of an integrated unit of production.6 The 
2021 IC Rule stated that it is ‘‘highly 
unlikely’’ that these three non-core 
factors can outweigh the combined 
probative value of the two core factors.7 
The 2021 IC Rule also limited 
consideration of investment and 
initiative to the opportunity for profit or 
loss factor in a way that narrows in at 
least some circumstances the extent to 
which investment and initiative are 
considered. The facts to be considered 
under other factors (such as control) 
were also narrowed, and the factor that 
considers whether the work is integral 
to the employer’s business was limited 


to whether the work is part of an 
integrated unit of production.8 Finally, 
the 2021 IC Rule provided that the 
actual practice of the parties involved is 
more relevant than what may be 
contractually or theoretically possible 
and provided illustrative examples 
demonstrating how the analysis would 
apply in particular factual 
circumstances.9 


The effective date of the 2021 IC Rule 
was March 8, 2021. On March 4, 2021, 
the Department published a rule 
delaying the effective date of the 2021 
IC Rule (Delay Rule) and on May 6, 
2021, it published a rule withdrawing 
the 2021 IC Rule (Withdrawal Rule). On 
March 14, 2022, in a lawsuit challenging 
the Department’s delay and withdrawal 
of the 2021 IC Rule, a Federal district 
court in the Eastern District of Texas 
issued a decision vacating the Delay and 
Withdrawal Rules.10 The district court 
concluded that the 2021 IC Rule became 
effective on the original effective date of 
March 8, 2021. 


After further consideration, the 
Department believes that the 2021 IC 
Rule does not fully comport with the 
FLSA’s text and purpose as interpreted 
by courts and departs from decades of 
case law applying the economic reality 
test. The 2021 IC Rule included 
provisions that are in tension with this 
case law—such as designating two 
factors as most probative and 
predetermining that they carry greater 
weight in the analysis, considering 
investment and initiative only in the 
opportunity for profit or loss factor, and 
excluding consideration of whether the 
work performed is central or important 
to the employer’s business. These 
provisions narrow the economic reality 
test by limiting the facts that may be 
considered as part of the test, facts 
which the Department believes are 
relevant in determining whether a 
worker is economically dependent on 
the employer for work or in business for 
themself. 


While the Department considered 
waiting for a longer period of time in 
order to monitor the effects of the 2021 
IC Rule, after careful consideration, it 
has decided it is appropriate to move 
forward with this proposed regulation. 
The Department believes that retaining 
the 2021 IC Rule would have a 
confusing and disruptive effect on 
workers and businesses alike due to its 
departure from case law describing and 
applying the multifactor economic 


reality test as a totality-of-the- 
circumstances test. Because the 2021 IC 
Rule departed from legal precedent, it is 
not clear whether courts will adopt its 
analysis—a question that could take 
years of appellate litigation in different 
Federal circuits to sort out and will 
result in more uncertainty as to the 
applicable test. The Department also 
believes that departing from the 
longstanding test applied by the courts 
may result in greater confusion among 
employers in applying the new analysis, 
which could in some situations place 
workers at greater risk of 
misclassification as independent 
contractors due to the new analysis 
being applied improperly, and thus may 
negatively affect both the workers and 
competing businesses that correctly 
classify their employees. 


Therefore, the Department believes it 
is appropriate to rescind the 2021 IC 
Rule and set forth an analysis for 
determining employee or independent 
contractor status under the Act that is 
more consistent with existing judicial 
precedent and the Department’s 
longstanding guidance prior to the 2021 
IC Rule. While prior to the 2021 IC Rule 
the Department primarily issued 
subregulatory guidance in this area 
under the FLSA, it believes that its 
proposal to both rescind the 2021 IC 
Rule and replace it with detailed 
regulations addressing the multifactor 
economic reality test—in a way that 
more fully reflects the case law and 
provides the flexibility needed for 
application to the entire economy— 
would be helpful for both workers and 
employers. And as the 2021 IC Rule 
explained, workers and employers 
should benefit from affirmative 
regulatory guidance from the 
Department further developing the 
concept of economic dependence. 


Accordingly, the Department is now 
proposing, in addition to rescinding the 
2021 IC Rule, to again add part 795. 
Specifically, the Department proposes to 
modify the text of part 795 as published 
on January 7, 2021, at 86 FR 1246 
through 1248, addressing whether 
workers are employees or independent 
contractors under the FLSA. As 
discussed below, the Department is not 
proposing the use of ‘‘core factors’’ but 
instead proposes to return to a totality- 
of-the-circumstances analysis of the 
economic reality test in which the 
factors do not have a predetermined 
weight and are considered in view of 
the economic reality of the whole 
activity. The Department is further 
proposing to return the consideration of 
investment to a standalone factor, 
provide additional analysis of the 
control factor (including detailed 
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11 29 U.S.C. 206(a). 
12 29 U.S.C. 207(a). 
13 29 U.S.C. 211(c). 
14 29 U.S.C. 203(e)(1). 


15 29 U.S.C. 203(d). 
16 29 U.S.C. 203(g). 
17 United States v. Rosenwasser, 323 U.S. 360, 


362, 363 n.3 (1945) (quoting 81 Cong. Rec. 7657 
(statement of Senator Hugo Black)). 


18 Nationwide Mut. Ins. v. Darden, 503 U.S. 318, 
326 (1992). 


19 Id. at 326; see also, e.g., Walling v. Portland 
Terminal Co., 330 U.S. 148, 150–51 (1947) (‘‘[I]n 
determining who are ‘employees’ under the Act, 
common law employee categories or employer- 
employee classifications under other statutes are 
not of controlling significance. This Act contains its 
own definitions, comprehensive enough to require 
its application to many persons and working 
relationships, which prior to this Act, were not 
deemed to fall within an employer-employee 
category.’’) (citation omitted). 


20 Portland Terminal, 330 U.S. at 152. 
21 See, e.g., Rutherford Food Corp. v. McComb, 


331 U.S. 722, 729 (1947) (noting that ‘‘[t]here may 
be independent contractors who take part in 
production or distribution who would alone be 
responsible for the wages and hours of their own 
employees’’). 


22 Id. 


23 Id. at 728. 
24 Courts invoke the concept of ‘‘economic 


reality’’ in FLSA employment contexts beyond 
independent contractor status. However, as in prior 
rulemakings, this NPRM refers to the ‘‘economic 
reality’’ analysis or test for independent contractors 
as a shorthand reference to the independent 
contractor analysis used by courts for FLSA 
purposes. 


25 In distinguishing between employees and 
independent contractors under the common law, 
courts evaluate ‘‘the hiring party’s right to control 
the manner and means by which the product is 
accomplished.’’ Community for Creative Non- 
Violence v. Reid, 490 U. S. 730, 751 (1989). ‘‘Among 
the other factors relevant to this inquiry are the skill 
required; the source of the instrumentalities and 
tools; the location of the work; the duration of the 
relationship between the parties; whether the hiring 
party has the right to assign additional projects to 
the hired party; the extent of the hired party’s 
discretion over when and how long to work; the 
method of payment; the hired party’s role in hiring 
and paying assistants; whether the work is part of 
the regular business of the hiring party; whether the 
hiring party is in business; the provision of 
employee benefits; and the tax treatment of the 
hired party.’’ Id. (footnotes omitted). 


discussions of how scheduling, 
supervision, price-setting, and the 
ability to work for others should be 
considered), and return to the 
longstanding interpretation of the 
integral factor, which considers whether 
the work is integral to the employer’s 
business. 


The Department recognizes that this 
return to a totality-of-the-circumstances 
analysis in which the economic reality 
factors are not assigned a predetermined 
weight and each factor is given full 
consideration represents a change from 
the 2021 IC Rule. As discussed below, 
however, it believes that this approach 
is the option that would be most 
beneficial for stakeholders because this 
proposal provides guidance that is 
aligned with the Department’s decades- 
long approach (prior to the 2021 IC 
Rule) as well as circuit case law. The 
Department believes that this proposal, 
if finalized, will provide more 
consistent guidance to employers as 
they determine whether workers are 
economically dependent on the 
employer for work or are in business for 
themselves, as well as useful guidance 
to workers on whether they are correctly 
classified as employees or independent 
contractors. Accordingly, the 
Department believes this proposal will 
help protect workers from 
misclassification while at the same time 
recognizing that independent 
contractors serve an important role in 
our economy and providing a consistent 
approach for those businesses that 
engage (or wish to engage) independent 
contractors. 


II. Background 


A. Relevant FLSA Definitions 
Enacted in 1938, the FLSA generally 


requires that covered employers pay 
nonexempt employees at least the 
Federal minimum wage (presently $7.25 
per hour) for every hour worked,11 and 
at least one and one-half times the 
employee’s regular rate of pay for all 
hours worked beyond 40 in a 
workweek.12 The FLSA also requires 
covered employers to ‘‘make, keep, and 
preserve’’ certain records regarding 
employees.13 


The FLSA’s wage and hour 
protections apply to employees. In 
relevant part, section 3(e) of the Act 
defines the term ‘‘employee’’ as ‘‘any 
individual employed by an 
employer.’’ 14 Section 3(d) defines the 
term ‘‘employer’’ to ‘‘includ[e] any 
person acting directly or indirectly in 


the interest of an employer in relation 
to an employee.’’ 15 Finally, section 3(g) 
provides that the term ‘‘ ‘[e]mploy’ 
includes to suffer or permit to work.’’ 16 


Interpreting these provisions, the U.S. 
Supreme Court has stated that ‘‘[a] 
broader or more comprehensive 
coverage of employees within the stated 
categories would be difficult to frame,’’ 
and that ‘‘the term ‘employee’ had been 
given ‘the broadest definition that has 
ever been included in any one act.’ ’’ 17 
In particular, the Court has noted the 
‘‘striking breadth’’ of section 3(g)’s 
‘‘suffer or permit’’ language, observing 
that it ‘‘stretches the meaning of 
‘employee’ to cover some parties who 
might not qualify as such under a strict 
application of traditional agency law 
principles.’’ 18 Thus, the Court has 
repeatedly observed that the FLSA’s 
scope of employment is broader than 
the common law standard often applied 
to determine employment status under 
other Federal laws.19 


At the same time, the Supreme Court 
has recognized that the Act was ‘‘not 
intended to stamp all persons as 
employees.’’ 20 Among other categories 
of workers excluded from FLSA 
coverage, the Court has recognized that 
‘‘independent contractors’’ fall outside 
the Act’s broad understanding of 
employment.21 Accordingly, the FLSA 
does not require covered employers to 
pay an independent contractor the 
minimum wage or overtime pay under 
sections 6(a) and 7(a) of the Act, or to 
keep records regarding an independent 
contractor’s work under section 11(c). 
However, merely ‘‘putting on an 
‘independent contractor’ label does not 
take [a] worker from the protection of 
the [FLSA].’’ 22 Courts have thus 
recognized a need to delineate between 
employees, who fall under the 


protections of the FLSA, and 
independent contractors, who do not. 


The FLSA does not define the term 
‘‘independent contractor.’’ While it is 
clear that section 3(g)’s ‘‘suffer or 
permit’’ language contemplates a 
broader coverage of workers compared 
to what exists under the common law, 
‘‘there is in the [FLSA] no definition 
that solves problems as to the limits of 
the employer-employee relationship 
under the Act.’’ 23 Therefore, in 
articulating the distinction between 
FLSA-covered employees and 
independent contractors, courts rely on 
a broad, multifactor ‘‘economic reality’’ 
analysis derived from judicial 
precedent.24 Unlike the control-focused 
analysis for independent contractors 
applied under the common law,25 the 
economic reality test focuses more 
broadly on a worker’s economic 
dependence on an employer, 
considering the totality of the 
circumstances. 


B. Judicial Development of the 
Economic Reality Test 


1. Supreme Court Development of the 
Economic Reality Test 


In a series of cases from 1944 to 1947, 
the U.S. Supreme Court considered 
employee or independent contractor 
status under three different Federal 
statutes that were enacted during the 
1930s New Deal Era—the FLSA, the 
National Labor Relations Act (NLRA), 
and the Social Security Act (SSA)—and 
applied an economic reality test under 
all three laws. 


In the first of these cases, NLRB v. 
Hearst Publications, Inc., 322 U.S. 111 
(1944), the Court considered the 
meaning of ‘‘employee’’ under the 
NLRA, which defined the term to 
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26 322 U.S. at 118–20; 29 U.S.C. 152(3). 
27 322 U.S. at 123–25. 
28 Id. at 129. 
29 331 U.S. at 712–14. 
30 Id. at 712. 
31 Id. at 716. 
32 Id. 
33 Id. 
34 331 U.S. at 727. 
35 Id. at 723–24. 


36 Id. at 730. 
37 See id. 
38 Id. at 729–30. 
39 332 U.S. at 130. 
40 Id. 
41 Id. 
42 Id. 
43 Labor Management Relations (Taft-Hartley) 


Act, 1947, Public Law 80–101, sec. 101, 61 Stat. 
136, 137–38 (1947) (codified as amended at 29 
U.S.C. 152(3)). 


44 Social Security Act of 1948, Public Law 80– 
642, sec. 2(a), 62 Stat. 438 (1948) (codified as 
amended at 26 U.S.C. 3121(d)). 


45 See NLRB v. United Ins. Co. of Am., 390 U.S. 
254, 256 (1968) (noting that ‘‘[t]he obvious purpose 
of’’ the amendment to the definition of employee 
under the NLRA ‘‘was to have the Board and the 
courts apply general agency principles in 
distinguishing between employees and independent 
contractors under the Act’’). 


46 366 U.S. at 33 (quoting from Silk, 331 U.S. at 
713, and Rutherford, 331 U.S. at 729). 


47 Id. at 32. 
48 Id. at 33. 
49 Darden, 503 U.S. at 325–26. 


‘‘include any employee.’’ 26 In relevant 
part, the Hearst Court rejected 
application of the common law 
standard,27 noting that ‘‘the broad 
language of the [NLRA’s] definitions 
. . . leaves no doubt that its 
applicability is to be determined 
broadly, in doubtful situations, by 
underlying economic facts rather than 
technically and exclusively by 
previously established legal 
classifications.’’ 28 


On June 16, 1947, the Supreme Court 
decided United States v. Silk, 331 U.S. 
704 (1947), addressing the distinction 
between employees and independent 
contractors under the SSA. In that case, 
the Court favorably summarized Hearst 
as setting forth ‘‘economic reality,’’ as 
opposed to ‘‘technical concepts’’ of the 
common law standard alone, as the 
framework for determining workers’ 
classification.29 But it also 
acknowledged that not ‘‘all who render 
service to an industry are employees.’’ 30 
Although the Court found it to be ‘‘quite 
impossible to extract from the [SSA] a 
rule of thumb to define the limits of the 
employer-employe[e] relationship,’’ the 
Court identified five factors as 
‘‘important for decision’’: ‘‘degrees of 
control, opportunities for profit or loss, 
investment in facilities, permanency of 
relation[,] and skill required in the 
claimed independent operation.’’ 31 The 
Court added that ‘‘[n]o one [factor] is 
controlling nor is the list complete.’’ 32 
The Court went on to note that the 
workers in that case were ‘‘from one 
standpoint an integral part of the 
businesses’’ of the employer, supporting 
a conclusion that some of the workers 
in that case were employees.33 


The same day that the Supreme Court 
issued its decision in Silk, it also issued 
Rutherford Food Corp. v. McComb, 331 
U.S. 722, in which it affirmed a circuit 
court decision that analyzed an FLSA 
employment relationship based on its 
economic realities.34 Describing the 
FLSA as ‘‘a part of the social legislation 
of the 1930s of the same general 
character as the [NLRA] and the [SSA],’’ 
the Court opined that ‘‘[d]ecisions that 
define the coverage of the employer- 
Employee relationship under the Labor 
and Social Security acts are persuasive 
in the consideration of a similar 
coverage under the [FLSA].’’ 35 


Accordingly, the Court rejected an 
approach based on ‘‘isolated factors’’ 
and again considered ‘‘the 
circumstances of the whole activity.’’ 36 
The Court considered several of the 
factors that it listed in Silk as they 
related to meat boners on a 
slaughterhouse’s production line, 
ultimately determining that the boners 
were employees.37 The Court noted, 
among other things, that the boners did 
a specialty job on the production line, 
had no business organization that could 
shift to a different slaughter-house, and 
were best characterized as ‘‘part of the 
integrated unit of production under 
such circumstances that the workers 
performing the task were employees of 
the establishment.’’ 38 


On June 23, 1947, one week after the 
Silk and Rutherford decisions, the Court 
decided Bartels v. Birmingham, 332 U.S. 
126 (1947), another case involving 
employee or independent contractor 
status under the SSA. Here again, the 
Court rejected application of the 
common law control test, explaining 
that, under the SSA, employee status 
‘‘was not to be determined solely by the 
idea of control which an alleged 
employer may or could exercise over the 
details of the service rendered to his 
business by the worker.’’ 39 Rather, 
employees under ‘‘social legislation’’ 
such as the SSA are ‘‘those who as a 
matter of economic reality are 
dependent upon the business to which 
they render service.’’ 40 Thus, in 
addition to control, ‘‘permanency of the 
relation, the skill required, the 
investment [in] the facilities for work 
and opportunities for profit or loss from 
the activities were also factors’’ to 
consider.41 Although the Court 
identified these specific factors as 
relevant to the analysis, it explained 
that ‘‘[i]t is the total situation that 
controls’’ the worker’s classification 
under the SSA.42 


Following these Supreme Court 
decisions, Congress responded with 
separate legislation to amend the NLRA 
and SSA’s employment definitions. 
First, in 1947, Congress amended the 
NLRA’s definition of ‘‘employee’’ to 
clarify that the term ‘‘shall not include 
any individual having the status of an 
independent contractor.’’ 43 The 


following year, Congress similarly 
amended the SSA to exclude from 
employment ‘‘any individual who, 
under the usual common-law rules 
applicable in determining the employer- 
employee relationship, has the status of 
an independent contractor.’’ 44 The 
Supreme Court interpreted the 
amendments to the NLRA as having the 
same effect as the explicit definition 
included in the SSA, which was to 
ensure that employment status would be 
determined by common law agency 
principles, rather than an economic 
reality test.45 


Despite its amendments to the NLRA 
and SSA in response to Hearst and Silk, 
Congress did not similarly amend the 
FLSA following the Rutherford 
decision. Thus, when the Supreme 
Court revisited independent contractor 
status under the FLSA several years 
later in Goldberg v. Whitaker House Co- 
op., Inc., 366 U.S. 28 (1961), the Court 
affirmed that ‘‘ ‘economic reality’ rather 
than ‘technical concepts’ ’’ remained 
‘‘the test of employment’’ under the 
FLSA,46 quoting from its earlier 
decisions in Silk and Rutherford. The 
Court in Whitaker House found that 
certain homeworkers were ‘‘not self- 
employed . . . [or] independent, selling 
their products on the market for 
whatever price they can command,’’ but 
instead were ‘‘regimented under one 
organization, manufacturing what the 
organization desires and receiving the 
compensation the organization 
dictates.’’ 47 Such facts, among others, 
established that the homeworkers at 
issue were FLSA-covered employees.48 


Most recently, in Nationwide Mutual 
Insurance Co. v. Darden, 503 U.S. 318 
(1992), the Court again endorsed 
application of the economic reality test 
to evaluate independent contractor 
status under the FLSA, citing to 
Rutherford and emphasizing the broad 
‘‘suffer or permit’’ language codified in 
section 3(g) of the Act.49 


2. Application of the Economic Reality 
Test by Federal Courts of Appeals 


Since Rutherford, Federal courts of 
appeals have applied the economic 
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50 Usery v. Pilgrim Equip. Co., 527 F.2d 1308, 
1311 (5th Cir. 1976) (quoting Bartels, 332 U.S. at 
130). 


51 See Brock v. Superior Care, Inc., 840 F.2d 1054, 
1058–59 (2d Cir. 1988); Donovan v. DialAmerica 
Mktg., Inc., 757 F.2d 1376, 1382–83 (3d Cir. 1985); 
McFeeley v. Jackson Street Ent., LLC, 825 F.3d 235, 
241 (4th Cir. 2016); Pilgrim Equip., 527 F.2d at 
1311; Acosta v. Off Duty Police Servs., Inc., 915 
F.3d 1050, 1055 (6th Cir. 2019); Sec’y of Labor, U.S. 
Dep’t of Labor v. Lauritzen, 835 F.2d 1529, 1534– 
35 (7th Cir. 1987); Walsh v. Alpha & Omega USA, 
Inc., 39 F.4th 1078, 1082 (8th Cir. 2022); Real v. 
Driscoll Strawberry Assocs., Inc., 603 F.2d 748, 754 
(9th Cir. 1979); Acosta v. Paragon Contractors 
Corp., 884 F.3d 1225, 1235 (10th Cir. 2018); 
Scantland v. Jeffry Knight, Inc., 721 F.3d 1308, 
1311–12 (11th Cir. 2013); Morrison v. Int’l Programs 
Consortium, Inc., 253 F.3d 5, 11 (DC Cir. 2001). 


52 See, e.g., Parrish v. Premier Directional 
Drilling, L.P., 917 F.3d 369, 380 (5th Cir. 2019) 
(stating that it ‘‘is impossible to assign to each of 
these factors a specific and invariably applied 
weight’’) (quoting Hickey v. Arkla Indus., Inc., 699 
F.2d 748, 752 (5th Cir. 1983) (applying economic 
realities test in Age Discrimination in Employment 
Act case)); Martin v. Selker Bros., 949 F.2d 1286, 
1293 (3d Cir. 1991) (‘‘It is a well-established 
principle that the determination of the employment 
relationship does not depend on isolated factors 
. . . neither the presence nor the absence of any 
particular factor is dispositive.’’); Scantland, 721 
F.3d at 1312 n.2 (the relative weight of each factor 
‘‘depends on the facts of the case’’) (quoting 
Santelices v. Cable Wiring, 147 F. Supp. 2d 1313, 
1319 (S.D. Fla. 2001)). 


53 Scantland, 721 F.3d at 1311–12. 


54 Id. at 1312 n.2. 
55 See Pilgrim Equip., 527 F.2d at 1311. 
56 See Hobbs v. Petroplex Pipe & Constr., Inc., 946 


F.3d 824, 836 (5th Cir. 2020). 
57 See, e.g., Franze v. Bimbo Bakeries USA, Inc., 


826 F. App’x 74, 76 (2d Cir. 2020); Superior Care, 
840 F.2d at 1058–59. The D.C. Circuit has adopted 
the Second Circuit’s articulation of the factors, 
including treating opportunity for profit or loss and 
investment as one factor. See Morrison, 253 F.3d at 
11 (citing Superior Care, 840 F.2d at 1058–59). 


58 See, e.g., Superior Care, 840 F.2d at 1059. 


59 WHD Op. Ltr. (June 23, 1949). 
60 Id. 
61 See, e.g., WHD Op. Ltr. FLSA–314 (Dec. 21, 


1982) (discussing three of the Silk factors); WHD 
Op. Ltr. FLSA–164 (Jan. 18, 1990) (discussing four 
of the Silk factors). 


62 See WHD Op. Ltr. (Oct. 12, 1965); WHD Op. 
Ltr. (Feb. 18, 1969). 


63 See, e.g., WHD Op. Ltr. (Feb. 18, 1969); WHD 
Op. Ltr. (Sept. 1, 1967); WHD Op. Ltr. FLSA–31 
(Aug. 10, 1981); WHD Op. Ltr. (June 5, 1995). 


64 See, e.g., WHD Op. Ltr. FLSA–106 (Feb. 8, 
1956); WHD Op. Ltr. (July 20, 1965); WHD Op. Ltr. 
FLSA–31 (Aug. 10, 1981). 


65 See 27 FR 8032. 
66 See 29 U.S.C. 213(b)(28) (previously codified at 


29 U.S.C. 213(a)(15)). 
67 27 FR 8033 (29 CFR 788.16(a)). 


reality test to distinguish independent 
contractors from employees who are 
entitled to the FLSA’s protections. 
Recognizing that the common law 
concept of ‘‘employee’’ had been 
rejected for FLSA purposes, courts of 
appeals followed the Supreme Court’s 
instruction that ‘‘ ‘employees are those 
who as a matter of economic realities 
are dependent upon the business to 
which they render service.’ ’’ 50 


When determining whether a worker 
is an employee under the FLSA or an 
independent contractor, Federal circuit 
courts of appeals apply an economic 
reality test using the factors identified in 
Silk.51 No court of appeals considers 
any one factor or combination of factors 
to predominate over the others in every 
case.52 For example, the Eleventh 
Circuit has explained that some of the 
factors ‘‘which many courts have used 
as guides in applying the economic 
reality test’’ are: (1) the degree of the 
alleged employer’s right to control the 
manner in which the work is to be 
performed; (2) the worker’s opportunity 
for profit or loss depending upon their 
managerial skill; (3) the worker’s 
investment in equipment or materials 
required for their task, or their 
employment of helpers; (4) whether the 
service rendered requires a special skill; 
(5) the degree of permanence of the 
working relationship; and (6) the extent 
to which the service rendered is an 
integral part of the alleged employer’s 
business.53 Like other circuits, the 


Eleventh Circuit repeats the Supreme 
Court’s explanation from Silk that no 
one factor is controlling, nor is the list 
exhaustive.54 


Some courts of appeals have applied 
the factors with some variations. For 
example, the Fifth Circuit typically does 
not list the ‘‘integral part’’ factor as one 
of the considerations that guides the 
analysis.55 Nevertheless, the Fifth 
Circuit, recognizing that the listed 
factors are not exhaustive, has 
considered the extent to which a 
worker’s function is integral to a 
business as part of its economic realities 
analysis.56 The Second and D.C. 
Circuits vary in that they treat the 
employee’s opportunity for profit or loss 
and the employee’s investment as a 
single factor, but they still use the same 
considerations as the other circuits to 
inform their economic realities 
analysis.57 


In sum, since the 1940s, Federal 
courts have analyzed the question of 
employee or independent contractor 
status under the FLSA by examining the 
economic realities of the employment 
relationship to determine whether the 
worker is economically dependent on 
the employer for work or is in business 
for themself, even if they have varied 
slightly in their articulations of the 
factors. Nevertheless, all courts have 
looked to the factors first articulated in 
Silk as useful guideposts while 
acknowledging that those factors are not 
exhaustive and should not be applied 
mechanically.58 


C. The Department’s Application of the 
Economic Reality Test 


The Department has applied a 
multifactor economic reality test since 
the Supreme Court’s opinions in 
Rutherford and Silk. For example, on 
June 23, 1949, the Wage and Hour 
Division (WHD) issued an opinion letter 
distilling six ‘‘primary factors which the 
Court considered significant’’ in 
Rutherford and Silk: ‘‘(1) the extent to 
which the services in question are an 
integral part of the ‘employer[’]s’ 
business; (2) the amount of the so-called 
‘contractor’s’ investment in facilities 
and equipment; (3) the nature and 
degree of control by the principal; (4) 
opportunities for profit and loss; . . . (5) 


the amount of initiative judgment or 
foresight required for the success of the 
claimed independent enterprise[;] and 
[(6)] permanency of the relation.’’ 59 The 
guidance cautioned that no single factor 
is controlling, and ‘‘[o]rdinarily a 
definite decision as to whether one is an 
employee or an independent contractor 
under the [FLSA] cannot be made in the 
absence of evidence as to his actual day- 
to-day working relationship with his 
principal. Clearly a written contract 
does not always reflect the true 
situation.’’ 60 


Subsequent WHD opinion letters 
addressing employee or independent 
contractor status under the FLSA have 
provided similar recitations of the Silk 
factors, sometimes omitting one or more 
of the six factors described in the 1949 
opinion letter,61 and sometimes adding 
(or substituting) a seventh factor: the 
worker’s ‘‘degree of independent 
business organization and operation.’’ 62 
Numerous opinion letters have 
emphasized that employment status is 
‘‘not determined by the common law 
standards relating to master and 
servant,’’ 63 and that ‘‘[t]he degree of 
control retained by the principal has 
been rejected as the sole criterion to be 
applied.’’ 64 


In 1962, the Department revised the 
regulations in 29 CFR part 788,65 which 
generally provides interpretive guidance 
on the FLSA’s exemption for employees 
in small forestry or lumbering 
operations, and added a provision 
addressing the distinction between 
employees and independent 
contractors.66 Citing to Silk, Rutherford, 
and Bartels, the regulation advised that 
‘‘an employee, as distinguished from a 
person who is engaged in a business of 
his own, is one who ‘follows the usual 
path of an employee’ and is dependent 
on the business which he serves.’’ 67 To 
‘‘aid in assessing the total situation,’’ the 
regulation then identified a partial list 
of ‘‘characteristics of the two 
classifications which should be 
considered,’’ including ‘‘the extent to 
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68 Id. 
69 27 FR 8033–34 (29 CFR 788.16(a)). 
70 See 37 FR 12084, 12102 (introducing 29 CFR 


780.330(b)). 
71 Id. 
72 See 62 FR 11734 (amending 29 CFR 


500.20(h)(4)); see also 29 U.S.C. 1861 (explicitly 
providing that ‘‘[t]he Secretary may issue such rules 
and regulations as are necessary to carry out this 
chapter’’). 


73 See 29 U.S.C. 1802(5) (‘‘The term ‘employ’ has 
the meaning given such term under section 3(g) of 
the [FLSA]’’). 


74 29 CFR 500.20(h)(4). 


75 Id. 
76 See WHD Fact Sheet #13 (1997) https:// 


web.archive.org/web/19970112162517/http:/ 
www.dol.gov/dol/esa/public/regs/compliance/whd/ 
whdfs13.htm). WHD made minor revisions to Fact 
Sheet #13 in 2002 and 2008, before a more 
substantial revision in 2014. In 2018, WHD reverted 
back to the 2008 version of Fact Sheet #13, which 
remains the current version (available at https://
www.dol.gov/sites/dolgov/files/WHD/legacy/files/ 
whdfs13.pdf). 


77 Id. 
78 Id. 
79 AI 2015–1 is available at 2015 WL 4449086. 


80 See News Release 17–0807–NAT, ‘‘US 
Secretary of Labor Withdraws Joint Employment, 
Independent Contractor Informal Guidance’’ (June 
7, 2017), https://www.dol.gov/newsroom/releases/ 
opa/opa20170607 (last visited June 30, 2022). 


81 See WHD Op. Ltr. FLSA2019–6, 2019 WL 
1977301 (Apr. 29, 2019) (withdrawn Feb. 19, 2021). 


82 See id. at *3. 
83 See id. at *4. Opinion Letter FLSA2019–6’s 


‘‘extent of the integration’’ factor was a notable 
recharacterization of the factor traditionally 
considered by courts and the Department regarding 
the extent to which work is ‘‘an integral part’’ of 
an employer’s business. 


84 See note at https://www.dol.gov/agencies/whd/ 
opinion-letters/search?FLSA (last visited June 30, 
2022). 


which the services rendered are an 
integral part of the principal’s business; 
the permanency of the relationship; the 
opportunities for profit or loss; the 
initiative, judgment or foresight 
exercised by the one who performs the 
services; the amount of investment; and 
the degree of control which the 
principal has in the situation.’’ 68 
Implicitly referring to the Bartels 
decision, the regulation advised that 
‘‘[t]he Court specifically rejected the 
degree of control retained by the 
principal as the sole criterion to be 
applied.’’ 69 


In 1972, the Department added 
similar guidance on independent 
contractor status at 29 CFR 780.330(b), 
in a provision addressing the 
employment status of sharecroppers and 
tenant farmers.70 This regulation was 
nearly identical to the independent 
contractor guidance for the logging and 
forestry industry previously codified at 
29 CFR 788.16(a), including an identical 
description of the same six economic 
reality factors.71 Both provisions—29 
CFR 780.330(b) and 788.16(a)— 
remained unchanged until 2021. 


In 1997, the Department promulgated 
a regulation applying a multifactor 
economic reality analysis for 
distinguishing between employees and 
independent contractors under the 
Migrant and Seasonal Agricultural 
Worker Protection Act (MSPA),72 which 
notably incorporates the FLSA’s ‘‘suffer 
or permit’’ definition of employment by 
reference.73 The regulation (which has 
not since been amended) advises that 
‘‘[i]n determining if the farm labor 
contractor or worker is an employee or 
an independent contractor, the ultimate 
question is the economic reality of the 
relationship—whether there is 
economic dependence upon the 
agricultural employer/association or 
farm labor contractor, as appropriate.’’ 74 
The regulation elaborates that ‘‘[t]his 
determination is based upon an 
evaluation of all of the circumstances, 
including the following: (i) The nature 
and degree of the putative employer’s 
control as to the manner in which the 
work is performed; (ii) The putative 
employee’s opportunity for profit or loss 


depending upon his/her managerial 
skill; (iii) The putative employee’s 
investment in equipment or materials 
required for the task, or the putative 
employee’s employment of other 
workers; (iv) Whether the services 
rendered by the putative employee 
require special skill; (v) The degree of 
permanency and duration of the 
working relationship; (vi) The extent to 
which the services rendered by the 
putative employee are an integral part of 
the putative employer’s business.’’ 75 
This description of six economic reality 
factors was very similar to the earlier 
description of six economic reality 
factors provided in 29 CFR 780.330(b) 
and 788.16(a). 


Also in 1997, WHD issued Fact Sheet 
#13, ‘‘Employment Relationship Under 
the Fair Labor Standards Act (FLSA).’’ 76 
Like WHD opinion letters, Fact Sheet 
#13 advises that ‘‘an employee, as 
distinguished from a person who is 
engaged in a business of his or her own, 
is one who, as a matter of economic 
reality, follows the usual path of an 
employee and is dependent on the 
business which he or she serves.’’ 77 The 
fact sheet identifies the six familiar 
economic realities factors, as well as 
consideration of the worker’s ‘‘degree of 
independent business organization and 
operation.’’ 78 


On July 15, 2015, WHD issued 
additional subregulatory guidance, 
Administrator’s Interpretation No. 
2015–1, ‘‘The Application of the Fair 
Labor Standards Act’s ‘Suffer or Permit’ 
Standard in the Identification of 
Employees Who Are Misclassified as 
Independent Contractors’’ (AI 2015– 
1).79 AI 2015–1 reiterated that the 
economic realities of the relationship 
are determinative and that the ultimate 
inquiry is whether the worker is 
economically dependent on the 
employer or truly in business for him or 
herself. It identified six economic 
realities factors that followed the six 
factors used by most Federal courts of 
appeals: (1) the extent to which the 
work performed is an integral part of the 
employer’s business; (2) the worker’s 
opportunity for profit or loss depending 
on his or her managerial skill; (3) the 


extent of the relative investments of the 
employer and the worker; (4) whether 
the work performed requires special 
skills and initiative; (5) the permanency 
of the relationship; and (6) the degree of 
control exercised or retained by the 
employer. AI 2015–1 further 
emphasized that the factors should not 
be applied in a mechanical fashion and 
that no one factor was determinative. AI 
2015–1 was withdrawn on June 7, 
2017.80 


In 2019, WHD issued an opinion 
letter, FLSA2019–6, regarding whether 
workers who worked for companies 
operating self-described ‘‘virtual 
marketplaces’’ were employees covered 
under the FLSA or independent 
contractors.81 Like the Department’s 
prior guidance, the letter stated that the 
determination depended on the 
economic realities of the relationship 
and that the ultimate inquiry was 
whether the workers depend on 
someone else’s business or are in 
business for themselves.82 The letter 
identified six economic realities factors 
that differed slightly from the factors 
typically articulated by the Department 
previously: (1) the nature and degree of 
the employer’s control; (2) the 
permanency of the worker’s relationship 
with the employer; (3) the amount of the 
worker’s investment in facilities, 
equipment, or helpers; (4) the amount of 
skill, initiative, judgment, and foresight 
required for the worker’s services; (5) 
the worker’s opportunities for profit or 
loss; and (6) the extent of the integration 
of the worker’s services into the 
employer’s business.83 Opinion Letter 
FLSA2019–6 was withdrawn on 
February 19, 2021.84 


D. The Department’s 2021 Independent 
Contractor Rule 


On January 7, 2021, the Department 
published a final rule titled 
‘‘Independent Contractor Status Under 
the Fair Labor Standards Act,’’ with an 
effective date of March 8, 2021 (2021 IC 
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85 See 86 FR 1168. The Department initially 
published a notice of proposed rulemaking (NPRM) 
soliciting public comment on September 25, 2020. 
See 85 FR 60600. The final rule adopted ‘‘the 
interpretive guidance set forth in the [NPRM] 
largely as proposed.’’ 86 FR 1168. 


86 86 FR 1246–48. 
87 Id. at 1246. 
88 Id. at 1172, 1240. 
89 Id. at 1172–75. 
90 Id. at 1175. 
91 Id. at 1246 (§ 795.105(a)). 
92 Id. at 1168, 1246 (§ 795.105(b)). 
93 Id. at 1246 (§ 795.105(c)). 


94 Id. at 1246–47 (§ 795.105(c) and (d)(2)(iv)). 
95 Id. at 1246 (§ 795.105(c)). 
96 Id. at 1246–47 (§ 795.105(d)(1)(i)). 
97 Id. at 1247 (§ 795.105(d)(i)). 
98 Id. (§ 795.105(d)(1)(ii)). 
99 Id. 


100 Id. 
101 Id. 
102 Id. (§ 795.105(d)(2)). 
103 Id. at 1246 (§ 795.105(c)). 
104 Id. at 1247 (§ 795.110). 
105 Id. at 1247–48 (§ 795.115). 
106 Id. at 1246 (§ 795.100). 
107 Id. 


Rule).85 The 2021 IC Rule set forth 
regulations to be added to a new part 
(part 795) in title 29 of the Code of 
Federal Regulations titled ‘‘Employee or 
Independent Contractor Classification 
under the Fair Labor Standards Act,’’ 
providing guidance on the classification 
of independent contractors under the 
FLSA applicable to workers and 
businesses in any industry.86 The 2021 
IC Rule also addressed the Department’s 
prior interpretations of independent 
contractor status in 29 CFR 780.330(b) 
and 788.16(a)—both of which applied to 
specific industries—by cross-referencing 
part 795.87 


The Department explained that the 
purpose of the 2021 IC Rule was to 
establish a ‘‘streamlined’’ economic 
reality test that improved on prior 
articulations described as ‘‘unclear and 
unwieldy.’’ 88 It stated that the existing 
economic reality test applied by the 
Department and courts suffered from 
confusion regarding the meaning of 
‘‘economic dependence’’ because the 
concept is ‘‘underdeveloped,’’ a lack of 
focus in the multifactor balancing test, 
and confusion and inefficiency caused 
by overlap between the factors.89 The 
2021 IC Rule asserted that shortcomings 
and misconceptions associated with the 
economic reality test were more 
apparent in the modern economy and 
that additional clarity would promote 
innovation in work arrangements.90 


The 2021 IC Rule explained that 
independent contractors are not 
employees under the FLSA and are 
therefore not subject to the Act’s 
minimum wage, overtime pay, or 
recordkeeping requirements.91 It 
adopted an economic reality test under 
which a worker is an employee of an 
employer if that worker is economically 
dependent on the employer for work.92 
By contrast, the worker is an 
independent contractor if the worker is 
in business for themself. 


The 2021 IC Rule identified five 
economic realities factors to guide the 
inquiry into a worker’s status as an 
employee or independent contractor,93 
while acknowledging that the factors are 
not exhaustive, no one factor is 
dispositive, and additional factors may 


be considered if they ‘‘in some way 
indicate whether the [worker] is in 
business for him- or herself, as opposed 
to being economically dependent on the 
potential employer for work.’’ 94 But in 
contrast to prior guidance and contrary 
to case law, the 2021 IC Rule designated 
two of the five factors—the nature and 
degree of control over the work and the 
worker’s opportunity for profit or loss— 
as ‘‘core factors’’ that should carry 
greater weight in the analysis. Citing the 
need for greater certainty and 
predictability in the economic reality 
test, and in an effort to sharpen the 
concept of economic dependence, the 
2021 IC Rule determined that these two 
factors were more probative of economic 
dependence than the other economic 
realities factors. If both of those core 
factors indicate the same classification, 
as either an employee or an 
independent contractor, the 2021 IC 
Rule stated that there is a ‘‘substantial 
likelihood’’ that the indicated 
classification is the worker’s correct 
classification.95 


The 2021 IC Rule’s first core factor is 
the nature and degree of control over the 
work, which indicates independent 
contractor status to the extent that the 
worker exercised substantial control 
over key aspects of the performance of 
the work, such as by setting their own 
schedule, by selecting their projects, 
and/or through the ability to work for 
others, which might include the 
potential employer’s competitors.96 The 
2021 IC Rule provides that requiring the 
worker to comply with specific legal 
obligations, satisfy health and safety 
standards, carry insurance, meet 
contractually agreed upon deadlines or 
quality control standards, or satisfy 
other similar terms that are typical of 
contractual relationships between 
businesses (as opposed to employment 
relationships) does not constitute 
control.97 


The 2021 IC Rule’s second core factor 
is the worker’s opportunity for profit or 
loss.98 The Rule states that this factor 
indicates independent contractor status 
to the extent the worker has an 
opportunity to earn profits or incur 
losses based on either (1) their exercise 
of initiative (such as managerial skill or 
business acumen or judgment) or (2) 
their management of investment in or 
capital expenditure on, for example, 
helpers or equipment or material to 
further the work.99 While the effects of 


the worker’s exercise of initiative and 
management of investment are both 
considered under this factor, the worker 
does not need to have an opportunity 
for profit or loss based on both initiative 
and management of investment for this 
factor to weigh towards the worker 
being an independent contractor.100 
This factor indicates employment status 
to the extent that the worker is unable 
to affect his or her earnings or is only 
able to do so by working more hours or 
faster.101 


The 2021 IC Rule also identified three 
other non-core factors: the amount of 
skill required for the work, the degree of 
permanence of the working relationship 
between the worker and the employer, 
and whether the work is part of an 
integrated unit of production (which it 
cautioned is ‘‘different from the concept 
of the importance or centrality of the 
individual’s work to the potential 
employer’s business’’).102 The 2021 IC 
Rule provided that these other factors 
are ‘‘less probative and, in some cases, 
may not be probative at all’’ of economic 
dependence and are ‘‘highly unlikely, 
either individually or collectively, to 
outweigh the combined probative value 
of the two core factors.’’ 103 


The 2021 IC Rule also stated that the 
actual practice of the parties involved is 
more relevant than what may be 
contractually or theoretically 
possible,104 and provided five 
‘‘illustrative examples’’ demonstrating 
how the analysis would apply in 
particular factual circumstances.105 
Finally, the 2021 IC Rule rescinded any 
‘‘prior administrative rulings, 
interpretations, practices, or 
enforcement policies relating to 
classification as an employee or 
independent contractor under the 
FLSA’’ to the extent that such items ‘‘are 
inconsistent or in conflict with the 
interpretations stated in this part,’’ 106 
and explained that the 2021 IC Rule 
would guide WHD’s enforcement of the 
FLSA.107 


On January 19, 2021, WHD issued 
Opinion Letters FLSA2021–8 and 
FLSA2021–9 applying the Rule’s 
analysis to specific factual scenarios. 
WHD subsequently withdrew those 
opinion letters on January 26, 2021, 
explaining that the letters were issued 
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108 See https://www.dol.gov/agencies/whd/ 
opinion-letters/search?FLSA (last visited June 30, 
2022), noting the withdrawal of Opinion Letters 
FLSA2021–8 and FLSA2021–9. 


109 86 FR 8326. 
110 Id. at 12535. 
111 Id. at 14027. 
112 Id. at 24303. 
113 Id. at 24307. 
114 Id. at 24320. 
115 Coalition for Workforce Innovation, 2022 WL 


1073346. 
116 Id. at *9. The court specifically faulted the 


Department’s use of a shortened 19-day comment 
period in its proposal to delay of the 2021 IC Rule’s 
original effective date (instead of 30 days), and for 


failing to consider comments beyond its proposal to 
delay the 2021 IC Rule’s effective date. Id. at *7– 
10. 


117 Id. at *11. 
118 Id. at *13. 
119 Id. at *20. 
120 See Fifth Circuit No. 22–40316 (appeal filed, 


May 13, 2022). 
121 Workers who are employees under the FLSA 


but are misclassified as independent contractors 
remain legally entitled to the Act’s wage and hour 
protections and are protected from retaliation for 
attempting to assert their rights under the Act. See 
29 U.S.C. 215(a)(3). However, many misclassified 
employees may not be aware that such rights and 
protections apply to them or face obstacles when 
asserting those rights. 


122 29 U.S.C. 202(a)(3); see also Tony & Susan 
Alamo Found. v. Sec’y of Labor, 471 U.S. 290, 302 
(1985) (noting that the misclassification of 


employees ‘‘affect[s] many more people than those 
workers directly at issue . . . [because it] exert[s] 
a general downward pressure on wages in 
competing businesses’’). 


prematurely because they were based on 
a rule that had yet to take effect.108 


E. Delay and Withdrawal of the 2021 
Independent Contractor Rule 


On February 5, 2021, the Department 
published a proposal to delay the 2021 
IC Rule’s effective date until May 7, 
2021—60 days after the Rule’s original 
March 8, 2001, effective date.109 On 
March 4, 2021, after considering the 
approximately 1,500 comments received 
in response to that proposal, the 
Department published a final rule 
delaying the effective date of the 2021 
IC Rule as proposed (‘‘Delay Rule’’).110 


On March 12, 2021, the Department 
published a notice of proposed 
rulemaking (NPRM) proposing to 
withdraw the 2021 IC Rule.111 On May 
5, 2021, after reviewing approximately 
1,000 comments submitted in response 
to the NPRM, the Department 
announced a final rule withdrawing the 
2021 IC Rule (‘‘Withdrawal Rule’’).112 In 
explaining its decision to withdraw the 
2021 IC Rule, the Department stated that 
the Rule was inconsistent with the 
FLSA’s text and purpose and would 
have had a confusing and disruptive 
effect on workers and businesses alike 
due to its departure from longstanding 
judicial precedent.113 The Withdrawal 
Rule stated that it took effect 
immediately upon its publication in the 
Federal Register on May 6, 2021.114 


F. Litigation Over the 2021 Independent 
Contractor Rule 


On March 14, 2022, in a lawsuit 
challenging the Department’s Delay and 
Withdrawal Rules under the 
Administrative Procedure Act (APA), a 
district court in the Eastern District of 
Texas issued a decision vacating the 
Department’s Delay and Withdrawal 
Rules.115 While acknowledging that the 
Department engaged in separate notice- 
and-comment rulemakings in 
promulgating both of these rules, the 
district court concluded that the 
Department ‘‘failed to provide a 
meaningful opportunity for comment in 
promulgating the Delay Rule,’’ 116 failed 


to show ‘‘good cause for making the 
[Delay Rule] effective immediately upon 
publication,’’ 117 and acted in an 
arbitrary and capricious manner in its 
Withdrawal Rule by ‘‘fail[ing] to 
consider potential alternatives to 
rescinding the Independent Contractor 
Rule.’’ 118 Accordingly, the district court 
vacated the Delay and Withdrawal Rules 
and concluded that the 2021 IC Rule 
‘‘became effective as of March 8, 2021, 
the rule’s original effective date, and 
remains in effect.’’ 119 The district 
court’s ruling did not address the 
validity of the 2021 IC Rule; rather, the 
case was focused solely on the validity 
of the Delay and Withdrawal Rules. 


The Department filed a notice of 
appeal of the district court’s decision.120 
In response to a request by the 
Department informing the court of this 
rulemaking, the Fifth Circuit Court of 
Appeals entered an order staying the 
appeal until December 7, 2022 (subject 
to considering a further stay at that 
time). 


III. Need for Rulemaking 
The Department recognizes that 


independent contractors and small 
businesses play an important role in our 
economy. It is fundamental to the 
Department’s obligation to administer 
and enforce the FLSA, however, that 
workers who should be covered under 
the Act are able to receive its 
protections, as the misclassification of 
employees as independent contractors 
remains one of the most serious 
problems facing workers, businesses, 
and the broader economy. In the FLSA 
context, misclassified workers are 
denied basic workplace protections 
including rights to minimum wage and 
overtime pay.121 Meanwhile, employers 
that comply with the law are placed at 
a competitive disadvantage compared to 
other businesses that misclassify 
employees, contravening the FLSA’s 
goal of eliminating ‘‘unfair method[s] of 
competition in commerce.’’ 122 


After further consideration, the 
Department believes that the 2021 IC 
Rule does not fully comport with the 
FLSA’s text and purpose as interpreted 
by the courts. The Department believes 
that retaining the 2021 IC Rule would 
have a confusing and disruptive effect 
on workers and businesses alike due to 
its departure from decades of case law 
describing and applying the multifactor 
economic reality test as a totality-of-the- 
circumstances test. While the 2021 IC 
Rule recognized the need to further 
develop the concept of economic 
dependence, the rule includes 
provisions that are in tension with this 
longstanding case law—such as 
designating two factors as most 
probative and predetermining that they 
carry greater weight in the analysis, 
considering investment and initiative 
only in the opportunity for profit or loss 
factor, and excluding consideration of 
whether the work performed is central 
or important to the employer’s business. 
These provisions narrow the economic 
reality test by limiting the facts that may 
be considered as part of the test, facts 
which the Department believes are 
relevant in determining whether a 
worker is economically dependent on 
the employer for work or in business for 
themself. 


The 2021 IC Rule’s elevation of 
certain factors and its preclusion of 
consideration of relevant facts under 
several factors may result in 
misapplication of the economic reality 
test and may have conveyed to 
employers that it might be easier than it 
used to be to classify certain workers as 
independent contractors rather than 
FLSA-covered employees. Elevating 
certain factors and precluding 
consideration of relevant facts may 
increase the risk of misclassification of 
employees as independent contractors. 
The 2021 IC Rule did not address the 
potential risks to workers of such 
misclassification. 


Therefore, in light of the vacatur of 
the Withdrawal Rule, the Department 
believes it is appropriate to rescind the 
2021 IC Rule and set forth an analysis 
for determining employee or 
independent contractor status under the 
Act that is more consistent with existing 
judicial precedent and the Department’s 
longstanding guidance prior to the 2021 
IC Rule. While prior to the 2021 IC Rule 
the Department primarily issued 
subregulatory guidance in this area, as 
explained in greater detail below, it 
believes that rescinding the 2021 IC 
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123 86 FR 1176 (internal citations omitted). 
124 Id. 
125 Id. 
126 See FCC v. Fox Television Stations, Inc., 556 


U.S. 502, 515 (2009). 


127 86 FR 1172–75. 
128 Id. at 1175. 
129 See id. at 1172–73. 
130 See id. at 1246 (§ 795.105(b) (‘‘An employer 


suffers or permits an individual to work as an 
employee if, as a matter of economic reality, the 
individual is economically dependent on that 
employer for work.’’)); see also infra section V.B.; 
proposed § 795.105(b) (‘‘An ‘employee’ under the 
Act is an individual whom an employer suffers, 
permits, or otherwise employs to work. . . . [This 
is] meant to encompass as employees all workers 
who, as a matter of economic reality, are 


economically dependent on an employer for 
work. . . . Economic dependence does not focus 
on the amount of income earned, or whether the 
worker has other income streams.’’). 


131 86 FR 1173. 
132 See infra section III.A. 


Rule and replacing it with detailed 
regulations addressing the multifactor 
economic reality test—in a way that 
both more fully reflects the case law and 
continues to be relevant to the evolving 
economy—would be helpful for both 
workers and employers. The 
Department further believes that this 
proposal will protect workers from 
misclassification while at the same time 
providing a consistent approach for 
those businesses that engage (or wish to 
engage) with properly classified 
independent contractors, who the 
Department recognizes play an 
important role in the economy. 


As noted in the 2021 IC Rule, the 
Department ‘‘without question has 
relevant expertise in the area of what 
constitutes an employment relationship 
under the FLSA, given its responsibility 
for administering and enforcing the Act 
and its decades of experience doing 
so.’’ 123 The Department continues to 
believe, as it stated in the 2021 IC Rule, 
that ‘‘a clear explanation of the test for 
whether a worker is an employee under 
the FLSA or an independent contractor 
not entitled to the protections of the Act 
in easily accessible regulatory text is 
valuable to potential employers, to 
workers, and to other stakeholders.’’ 124 
Upon further consideration, however, 
the Department believes that the most 
valuable approach for stakeholders 
would be an accessible regulation that is 
more consistent with case law. As the 
2021 IC Rule noted, rulemaking 
regarding employee or independent 
contractor status can have ‘‘great value 
regardless of what deference courts 
ultimately give to it.’’ 125 The 
Department also believes, however, that 
this proposal is more likely to have such 
value because it is better aligned with 
judicial precedent and longstanding 
principles used by circuit courts and the 
Department. 


The Department acknowledges that it 
is changing the approach taken in the 
2021 IC Rule, and that this warrants 
further discussion of the rationale used 
in that rule and why the Department has 
carefully reconsidered that reasoning 
and determined that modifications are 
necessary.126 As noted above, the 
Department identified in the 2021 IC 
Rule four reasons underlying the need 
to promulgate the rule: (1) confusion 
regarding the meaning of ‘‘economic 
dependence’’ because the concept is 
‘‘underdeveloped’’; (2) lack of focus in 
the multifactor balancing test; (3) 


confusion and inefficiency due to 
overlapping factors; and (4) the 
shortcomings of the economic reality 
test that are more apparent in the 
modern economy.127 Moreover, the 
Department suggested as a fifth reason 
for the 2021 IC Rule that legal 
uncertainty based on the concerns 
identified with the economic reality test 
hindered innovation in work 
arrangements.128 The Department 
believes that this proposed rule’s 
approach offers a better framework for 
understanding and applying the concept 
of economic dependence by explaining 
how the touchstone of whether an 
individual is in business for themself is 
analyzed within each of the six 
economic realities factors. The 
proposal’s discussion of how courts and 
the Department’s previous guidance 
apply the factors brings the multifactor 
test into focus, reduces confusion as to 
the overlapping factors, and provides a 
better basis for understanding how the 
test has the flexibility to be applied to 
changes in the modern economy, such 
that the Department no longer views the 
concerns articulated in the 2021 IC Rule 
as impediments to using the economic 
reality test formulated by the courts and 
the Department’s longstanding 
guidance. 


The Department continues to believe 
that the concept of economic 
dependence is underdeveloped in the 
case law. As noted in the 2021 IC Rule, 
a minority of courts have applied a 
‘‘dependence-for-income’’ approach that 
considers whether the worker has other 
sources of income or wealth or is 
financially dependent on the employer 
instead of a ‘‘dependence-for-work’’ 
approach used by the majority of courts 
and the Department that appropriately 
considers whether the worker is 
dependent on the employer for work or 
depends on the worker’s own business 
for work.129 The Department is therefore 
proposing to continue to include its 
interpretation, as it did in the 2021 IC 
Rule, that economic dependence is the 
ultimate inquiry, and that an employee 
is someone who, as a matter of 
economic reality, is economically 
dependent on an employer for work— 
not for income.130 


Rather than give primacy to only two 
factors as indicators of economic 
dependence, upon further 
consideration, the Department believes 
that developing the concept of economic 
dependence is better accomplished by, 
in addition to elaborating on the general 
meaning of economic dependence, 
sharpening the focus of each of the six 
factors’ probative value as to the 
distinction between economic 
dependence on the employer for work 
and being in business for oneself. By 
focusing on that distinction in its 
discussion of each factor, this proposal 
would provide the further development 
of the concept of economic dependence 
that the 2021 IC Rule indicated would 
be welcomed by workers and 
employers, but would do so in a way 
that is generally consistent with case 
law and the Department’s prior 
guidance. 


To address what the Department 
viewed as a ‘‘lack of focus in the 
multifactor balancing test’’ that led to 
uncertainty as to how a court would 
balance the factors and which would be 
deemed more probative, the 2021 IC 
Rule identified two factors as more 
probative than the others.131 The 
Department now finds that giving extra 
weight to two factors cannot be 
harmonized with decades of case law 
and guidance from the Department 
explaining that the economic reality test 
is a multifactor test in which no one 
factor or set of factors automatically 
carries more weight and that all relevant 
factors must be considered. Regardless 
of the rationale for elevating two factors, 
there is no legal support for doing so.132 
Moreover, elevating certain factors in 
such a predetermined fashion overlooks 
that each factor can be probative of the 
distinction between a worker who is 
economically dependent on the 
employer for work and a worker who is 
in business for themself. Thus, the 
Department believes that refining the 
factors with this distinction in mind and 
consistent with case law is a better 
approach to giving the multifactor test 
more focus than the novel approach of 
elevating two factors. 


The Department believes upon further 
consideration that any purported 
‘‘confusion and inefficiency due to 
overlapping factors’’ was overstated in 
the 2021 IC Rule and that, in any event, 
when each factor is viewed under the 
framework of whether the worker is 
economically dependent or in business 
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133 86 FR 1175. 


134 86 FR 1246 (§ 795.105(c) and (d)). 
135 Id. (§ 795.105(c)); see also id. at 1201 (advising 


that other factors would only outweigh the two core 
factors ‘‘in rare cases’’). 


136 Id. at 1246 (§ 795.105(c)). 
137 Id. at 1197. 
138 Id. at 1198. 
139 Rutherford, 331 U.S. at 730; see also Silk, 331 


U.S. at 716, 719 (denying the existence of ‘‘a rule 
of thumb to define the limits of the employer- 


employee relationship’’ and determining 
employment status based on ‘‘the total situation’’). 


140 See, e.g., Superior Care, 840 F.2d at 1059 
(‘‘Since the test concerns the totality of the 
circumstances, any relevant evidence may be 
considered, and mechanical application of the test 
is to be avoided.’’). 


141 Parrish, 917 F.3d at 380 (quoting Hickey, 699 
F.2d at 752); see also Scantland, 721 F.3d at 1312 
n.2 (the relative weight of each factor ‘‘depends on 
the facts of the case’’ (quoting Santelices, 147 F. 
Supp. 2d at 1319)). 


142 See, e.g., Silk, 331 U.S. at 716 (explaining that 
‘‘[n]o one [factor] is controlling’’ in the economic 
realities test); Selker Bros., 949 F.2d at 1293 (‘‘It is 
a well-established principle that the determination 
of the employment relationship does not depend on 
isolated factors . . . neither the presence nor the 
absence of any particular factor is dispositive.’’); 
Morrison, 253 F.3d at 11 (‘‘No one factor standing 
alone is dispositive and courts are directed to look 
at the totality of the circumstances and consider any 
relevant evidence.’’); Dole v. Snell, 875 F.2d 802, 
805 (10th Cir. 1989) (‘‘It is well established that no 
one of these factors in isolation is dispositive; 
rather, the test is based upon a totality of the 
circumstances.’’); Lauritzen, 835 F.2d at 1534 
(‘‘Certain criteria have been developed to assist in 
determining the true nature of the relationship, but 
no criterion is by itself, or by its absence, 
dispositive or controlling.’’). 


143 See McFeeley, 825 F.3d at 241 (‘‘While a six- 
factor test may lack the virtue of providing 
definitive guidance to those affected, it allows for 
flexible application to the myriad different working 
relationships that exist in the national economy. In 
other words, the court must adapt its analysis to the 
particular working relationship, the particular 
workplace, and the particular industry in each 
FLSA case.’’). 


144 The 2021 IC Rule references on several 
occasions a review of appellate case law since 1975 
to justify its elevation of two ‘‘core’’ factors. 86 FR 
1196, 1198, 1202, 1240. 


145 See 86 FR 24309–10. 


for themself, the rationale for 
considering facts under more than one 
factor is clearer. The Department 
explains in more detail below why 
considering certain facts under more 
than one factor is consistent with the 
totality-of-the-circumstances approach 
of the economic realities analysis used 
by courts. And the Department provides 
guidance below regarding how to 
consider certain facts, such as the ability 
to work for others and whether the 
working relationship is exclusive, under 
more than one factor. The Department 
believes that this flexible approach is 
supported by the case law and 
preferable to rigidly and artificially 
limiting facts to only one factor, as the 
2021 IC Rule did. Finally, in the 2021 
IC Rule, the Department stated that 
‘‘technological and social changes have 
made shortcomings of the economic 
realities test more apparent in the 
modern economy,’’ thus justifying the 
2021 IC Rule’s characterization of the 
integral, investment, and permanence 
factors as less important in determining 
a worker’s classification.133 However, 
upon further consideration, the 
Department believes that the multifactor 
economic reality test relied on by courts 
where no one factor or set of factors is 
presumed to carry more weight remains 
a helpful tool when evaluating modern 
work arrangements. The test’s vitality is 
confirmed by its application over seven 
decades that have seen monumental 
shifts in the economy. Modern work 
arrangements utilizing applications or 
other technology must be addressed, but 
the underlying economic reality test, 
which considers the totality of the 
circumstances in each working 
arrangement, offers the most flexible, 
comprehensive, and appropriately 
nuanced approach which can be 
adapted to disparate industries and 
occupations. It can also encompass 
continued social changes because it 
does not presume which aspects of the 
work relationship are most probative or 
relevant and leaves open the possibility 
that changed circumstances may make 
certain factors more important in certain 
cases or future scenarios. 


A. The 2021 IC Rule’s Test Is Not 
Supported by Judicial Precedent or the 
Department’s Historical Position and Is 
Not Fully Aligned With the Act’s Text as 
Interpreted by the Courts 


Among other reasons the Department 
is proposing to rescind and replace the 
2021 IC Rule, the Department does not 
believe that the Rule is fully aligned 
with the FLSA’s text as interpreted by 
the courts or the Department’s 


longstanding analysis, as well as 
decades of case law describing and 
applying the multifactor economic 
reality test. 


1. The 2021 IC Rule’s Elevation of 
Control and Opportunity for Profit or 
Loss as the ‘‘Most Probative’’ Factors in 
Determining Employee Status Under the 
FLSA 


The 2021 IC Rule set forth a new 
articulation of the economic reality test, 
elevating two factors (control and 
opportunity for profit or loss) as ‘‘core’’ 
factors above other factors, asserting that 
the two core factors have ‘‘greater 
probative value’’ in determining a 
worker’s economic dependence.134 
Notably, the 2021 IC Rule further 
provides that if both core factors point 
towards the same classification—either 
employee or independent contractor— 
then there is a ‘‘substantial likelihood’’ 
that this is the worker’s correct 
classification.135 Although it identifies 
three other factors as additional 
guideposts and acknowledges that 
additional factors may be considered, it 
makes clear that non-core factors ‘‘are 
less probative and, in some cases, may 
not be probative at all, and thus are 
highly unlikely, either individually or 
collectively, to outweigh the combined 
probative value of the two core 
factors.’’ 136 In justifying this stratified 
analysis, the 2021 IC Rule disagreed 
that, as a general matter, the economic 
reality test ‘‘requires factors to be 
unweighted or weighted equally,’’ 137 
asserting that ‘‘[t]he Department’s 
review of case law indicates that courts 
of appeals have effectively been 
affording the control and opportunity 
factors greater weight, even if they did 
not always explicitly acknowledge 
doing so.’’ 138 


Upon further review of judicial 
precedent, the Department is not aware 
of any court that has, as a general and 
fixed rule, elevated any one economic 
reality factor or subset of factors above 
others, and there is no statutory basis for 
such a predetermined weighting of the 
factors. To the contrary, the Supreme 
Court has emphasized that employment 
status under the economic reality test 
turns upon ‘‘the circumstances of the 
whole activity,’’ rather than ‘‘isolated 
factors.’’ 139 Federal appellate courts 


have repeatedly cautioned against a 
mechanical or formulaic application of 
the economic reality test,140 and 
specifically warn that it ‘‘ ‘is impossible 
to assign to each of these factors a 
specific and invariably applied 
weight.’ ’’ 141 The 2021 IC Rule’s 
elevation of two ‘‘core factors’’ is also in 
tension with the position, expressed by 
the Supreme Court and Federal courts of 
appeals, that no single factor in the 
analysis is dispositive.142 Thus, the 
Department recognizes that the 2021 IC 
Rule’s predetermined and mechanical 
weighting of factors is not consistent 
with how courts have, for decades, 
applied the economic reality 
analysis.143 


As explained in the Withdrawal Rule, 
the Department believes that the review 
of appellate cases 144 relied on to 
support the 2021 IC Rule’s creation of 
‘‘core factors’’ is not complete and 
makes assumptions about the reasoning 
behind the courts’ decisions that are not 
clear from the decisions themselves.145 
For example, the 2021 IC Rule’s 
discussion of the case law review did 
not provide full documentation or 
citations, did not make clear what the 
scope of the review entailed (e.g., 
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146 See supra nn.139–142. 
147 See 86 FR 1197 n.45. 


148 Id. at 24307–11. 
149 Id. at 1246–47 (§ 795.105(c), (d)). 
150 Id. at 1200–01. 


151 29 U.S.C. 203(g). 
152 See Darden, 503 U.S. at 324–26; Portland 


Terminal, 330 U.S. at 150–51; and Rutherford, 331 
U.S. at 728. 


153 86 FR 1246–47 (§ 795.105(d)(1)(i)). 
154 Id. at 1247 (§ 795.105(d)(1)(ii)). 
155 Id.; see also id. at 1188 (‘‘[T]he Department 


reaffirms its position that comparing the individual 
worker’s investment to the potential employer’s 
investment should not be part of the analysis of 
investment.’’). 


whether it included only published 
circuit court decisions or all cases, 
whether it included cases that were 
simply remanded to the district court 
for any reason, etc.), and oversimplified 
the analysis provided by the courts 
because court decisions regarding 
classification under the FLSA generally 
emphasize the fact-specific nature of the 
totality-of-circumstances analysis. 
Mechanically deconstructing court 
decisions and considering what courts 
have said about only two factors—even 
when courts did present their analyses 
in this manner—ignores the broader 
approach that most courts have taken in 
determining worker classification. 


In fact, many decisions explicitly 
deny assigning any predetermined 
weight to these factors, but instead state 
that they considered the factors as part 
of an analysis of the whole activity.146 
While there are many cases in which the 
classification decision made by the 
court aligns with the classification 
indicated by the control and 
opportunity for profit or loss factors, the 
2021 IC Rule did not identify any cases 
stating that those two factors are ‘‘more 
probative’’ of a worker’s classification 
than other factors. Moreover, the 2021 
IC Rule concedes that there are cases in 
which the classification suggested by 
the control factor did not align with the 
worker’s classification as determined by 
the courts.147 It is necessarily the case 
that if any two factors of a multifactor 
balancing test point toward the same 
outcome, then that outcome becomes 
increasingly likely to be the ultimate 
outcome. However, the 2021 IC Rule did 
not address whether a different 
combination of factors would yield 
similar results. Particularly when 
viewed in the context of repeated 
statements from the courts that no one 
factor in the economic reality test is 
dispositive, the selective reading of an 
undefined set of cases to support the 
opposite conclusion is not persuasive. 


In any event, the 2021 IC Rule 
significantly altered both these factors, 
changing what may be considered for 
each. For example, contrary to the 
approach taken by most courts, the 2021 
IC Rule downplays the employer’s right 
to control the work and recasts the 
opportunity for profit or loss factor as 
indicating independent contractor status 
based on the worker’s initiative or 
investment. Thus, irrespective of 
whether control and opportunity for 
profit or loss were more frequently 
aligned with the ultimate result in prior 
appellate cases, the new framing of 
these factors, as redefined in the 2021 IC 


Rule, sets forth a new standard for 
analysis without precedent. 


Finally, the Department has concerns 
that prioritizing two ‘‘core factors’’ over 
other factors may not fully account for 
the Act’s broad definition of ‘‘employ,’’ 
as interpreted by the courts. For 
example, if facts relevant to the control 
and opportunity for profit or loss factors 
both point to independent contractor 
status for a particular worker but weakly 
so, those factors should not be 
presumed to carry more weight than 
stronger factual findings under other 
factors (e.g., the existence of a lengthy 
working relationship under the 
‘‘permanence’’ factor and the 
performance of work that does not 
require specialized skills). Courts and 
the Department may focus on some 
relevant factors more than others when 
analyzing a particular set of facts and 
circumstances, but that does not mean 
that it is possible or permissible to 
derive from these fact-driven decisions 
universal rules regarding which factors 
deserve more weight than the others 
when the courts themselves have not set 
forth any such universal rules despite 
decades of opportunity. Numerous 
commenters responding to the 
Department’s proposed withdrawal of 
the 2021 IC Rule voiced similar 
concerns.148 


In sum, the Department believes that 
the 2021 IC Rule’s elevation of the 
control and opportunity for profit or 
loss factors is in tension with the 
language of the Act as well as the 
position, expressed by the Supreme 
Court and in appellate cases from across 
the circuits, that no single factor is 
determinative in the analysis of whether 
a worker is an employee or an 
independent contractor and does not 
better determine who is in fact 
economically dependent on their 
employer for work as opposed to being 
in business for themself. 


2. The Role of Control in the 2021 IC 
Rule’s Analysis 


As explained above, the 2021 IC Rule 
identifies ‘‘the nature and degree of 
control over the work’’ as one of two 
core factors given ‘‘greater weight’’ in 
the independent contractor analysis.149 
The 2021 IC Rule addressed and 
rejected comments which opined that 
focusing the analysis on two core 
factors—one of which would be 
control—would narrow the analysis to a 
common law control test.150 


Although the 2021 IC Rule’s standard 
for determining who is an employee and 


who is an independent contractor is not 
the same as the common law control 
analysis, the Department continues to 
believe, as expressed in the Withdrawal 
Rule, that elevating the importance of 
control in every FLSA employee or 
independent contractor analysis brings 
the Rule closer to the common law 
control test that courts have rejected 
when interpreting the Act. As 
previously noted, section 3(g) of the 
FLSA expansively defines the term 
‘‘employ’’ to include ‘‘to suffer or permit 
to work.’’ 151 The Supreme Court has 
repeatedly stated that this provision 
establishes a broader scope of 
employment for FLSA purposes than 
under a common law (i.e., agency) 
analysis focused on control.152 In light 
of this directive, the Department 
remains concerned that the outsized 
role of control under the 2021 IC Rule’s 
analysis is contrary to the Act’s text and 
case law interpreting the Act’s 
definitions of employment. 


3. The 2021 IC Rule Improperly Altered 
Several Factors by Precluding the 
Consideration of Relevant Facts 


As previously discussed in the 
Withdrawal Rule, the Department 
remains concerned that the 2021 IC 
Rule’s preclusion of certain facts from 
being considered under the factors 
improperly narrows the economic 
reality test and does not allow for a full 
consideration of all facts which might 
be relevant to determining whether a 
worker is economically dependent upon 
an employer for work or in business for 
themself. Examples include: (1) advising 
that ‘‘control’’ indicative of an 
employment relationship must involve 
an employer’s ‘‘substantial control over 
key aspects of the performance of the 
work,’’ excluding requirements ‘‘to 
comply with specific legal obligations, 
satisfy health and safety standards, carry 
insurance, meet contractually agreed- 
upon deadlines or quality control 
standards, or satisfy other similar 
terms;’’ 153 (2) making the ‘‘opportunity 
for profit or loss’’ factor indicate 
independent contractor status based on 
the worker’s initiative or investment 
(not both); 154 (3) disregarding the 
employer’s investments; 155 (4) 
disregarding the importance or 
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156 Id. at 1247 (§ 795.105(d)(2)(iii)); see also id. at 
1248 (noting through an example in 
§ 795.115(b)(6)(ii) that ‘‘[i]t is not relevant . . . that 
the writing of articles is an important part of 
producing newspapers’’); accord id. at 1195 
(responding to commenters regarding the 
Department’s decision to shift to an ‘‘integrated unit 
of production’’ analysis). 


157 See id. at 1246–47 (advising, in 
§ 795.105(d)(1)(i), that the control factor indicates 
employment status if a potential employer 
‘‘exercises substantial control over key aspects of 
the performance of the work’’) (emphasis added); 
id. at 1247 (advising, in § 795.110, that ‘‘a business’ 
contractual authority to supervise or discipline an 
individual may be of little relevance if in practice 
the business never exercises such authority’’); see 
also id. at 1203–04 (same in response to 
commenters). 


158 Id. at 1168. 
159 See supra section III.A. 


160 See, e.g., 86 FR 1241 n.255 (noting, while 
rejecting the ‘‘ABC’’ test for worker classification, 
that companies operating ‘‘nationwide 
businesses[ ] are likely to comply with the most 
demanding standard if they wish to make consistent 
classification determinations’’). 


161 Id. at 1246 (§ 795.105(c)). 
162 Id. at 1247. 
163 Id. (§ 795.105(d)(1)(ii)). 


164 The 2021 IC Rule includes several important 
principles from the case law, such as that economic 
dependence is the ultimate inquiry, that the list of 
economic reality factors is not exhaustive and that 
no single factor is determinative—principles that 
the Department continues to agree with and has 
included in this NPRM. The 2021 IC Rule, however, 
also incorporates provisions that are in tension with 
these well-established judicial principles, such as 
the predetermined elevating of two factors. The 
Department is also concerned with this internal 
inconsistency in the 2021 IC Rule. 


165 86 FR 1211. 
166 Id. at 1214–16. 
167 Id. at 1223. 
168 Id. 


centrality of a worker’s work to the 
employer’s business; 156 and (5) 
downplaying the employer’s reserved 
right or authority to control the 
worker.157 In each of these ways—as 
explained in greater detail below—the 
2021 IC Rule limits the scope of facts 
and considerations comprising the 
analysis of whether the worker is an 
employee or independent contractor. 


As further explained below, the 2021 
IC Rule’s narrowing of certain economic 
realities factors by precluding 
consideration of certain facts provides 
another justification for the Rule’s 
rescission and replacement. 


B. Confusion and Uncertainty 
Introduced by the 2021 IC Rule 


One of the 2021 IC Rule’s primary 
goals was to ‘‘significantly clarify to 
stakeholders how to distinguish 
between employees and independent 
contractors under the Act.’’ 158 Although 
the stated intent was to provide clarity, 
it has introduced several concepts to the 
analysis that neither courts nor the 
Department have previously applied, as 
discussed above.159 This rulemaking 
arises in part from a concern that these 
changes will not provide clarity because 
of the inconsistency with circuit court 
case law, and that the conflict between 
the 2021 IC Rule’s analysis and circuit 
precedent will inevitably lead to greater 
uncertainty as well as lead to 
inconsistent outcomes, rather than 
increase clarity or certainty. 


As a threshold matter, because the 
2021 IC Rule departed from courts’ 
longstanding precedent, if left in place, 
it is not clear whether courts would 
adopt its analysis—a question that could 
take years of appellate litigation in 
different Federal circuits to sort out. If 
some courts try to reconcile the 2021 IC 
Rule’s analysis with their precedent and 
the statute and some courts do not, it 
will create conflicts among courts and 
between courts and the Department, 
resulting in more uncertainty as to the 


applicable economic reality test. 
Businesses operating nationwide will 
have had to familiarize themselves with 
multiple standards for determining who 
is an employee under the FLSA across 
different jurisdictions.160 


In addition to uncertainty resulting 
from the 2021 IC Rule’s reception by 
courts, the Rule introduces several 
ambiguous terms and concepts into the 
analysis for determining whether a 
worker is an employee under the FLSA 
or an independent contractor. For 
example, courts and regulated parties 
now must grapple with what it means 
in practice for two factors to be ‘‘core’’ 
factors and entitled to greater weight. In 
addition, they must determine, in cases 
where the two ‘‘core’’ factors point to 
the same classification, how 
‘‘substantial’’ the likelihood is that they 
point toward the correct classification if 
the additional factors point toward the 
other classification. Additionally, the 
2021 IC Rule cautions that its list of 
factors is ‘‘not exhaustive,’’ 161 but does 
not specify whether the ‘‘additional 
factors’’ referenced in § 795.105(d)(2)(iv) 
have less probative value (or weight) 
than the three ‘‘other factors’’ listed in 
§ 795.105(d)(2)(i) through (iii).162 
Assuming that they do, the 2021 IC Rule 
has essentially transformed the analysis 
that courts and the Department have 
previously applied into a three-tiered 
multifactor balancing test, with ‘‘core’’ 
factors given more weight than 
enumerated ‘‘other’’ factors, and 
enumerated ‘‘other’’ factors given more 
weight than unspecified ‘‘additional’’ 
factors. Rather than weighing all factors 
against each other depending on the 
facts of a particular work arrangement, 
courts and the regulated community 
must evaluate factors within and across 
groups in a new hierarchical structure, 
which will likely cause confusion and 
inconsistency. Adding to the confusion, 
the Rule improperly collapses some 
factors into each other, so that 
investment and initiative are only 
considered as a part of the opportunity 
for profit or loss factor, requiring courts 
and the regulated community to 
reconsider how they have long applied 
those factors.163 


The Department believes that the 
2021 IC Rule has complicated rather 
than simplified the analysis for 
determining whether a worker is an 


employee or independent contractor 
under the FLSA and does not provide 
clarity behind the meaning of economic 
dependence or reduce confusion.164 For 
the reasons explained above, the 
Department believes that the 2021 IC 
Rule has introduced substantial 
confusion and uncertainty on the topic 
of independent contractor status, to the 
detriment of workers and businesses 
alike. 


C. Risks to Workers From the 2021 IC 
Rule 


As part of its regulatory impact 
analysis, the 2021 IC Rule quantified 
some possible costs (regulatory 
familiarization) and some possible cost 
savings (increased clarity and reduced 
litigation).165 It identified and 
discussed—but did not quantify— 
numerous other costs, transfers, and 
benefits possibly resulting from the 
2021 IC Rule, including ‘‘possible 
transfers among workers and between 
workers and businesses.’’ 166 The 2021 
IC Rule ‘‘acknowledge[d] that there may 
be transfers between employers and 
employees, and some of those transfers 
may come about as a result of changes 
in earnings,’’ but determined that these 
transfers cannot ‘‘be quantified with a 
reasonable degree of certainty for 
purposes of [the Rule].’’ 167 The 2021 IC 
Rule concluded that ‘‘workers as a 
whole will benefit from [the Rule], both 
from increased labor force participation 
as a result of the enhanced certainty 
provided by [the Rule], and from the 
substantial other benefits detailed [in 
the Rule].’’ 168 


The preliminary regulatory impact 
analysis for this proposed rule is 
provided below in section VII. As a 
general matter, the Department notes 
here that it does not believe that the 
2021 IC Rule fully considered the likely 
costs, transfers, and benefits that could 
result from the Rule. This concern is 
premised in part on WHD’s role as the 
agency responsible for enforcing the 
FLSA and its experience with cases 
involving the misclassification of 
employees as independent contractors. 
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169 Id. at 24312. 
170 U.S. Department of Labor, Women’s Bureau. 


Connecting the Dots: ‘‘Women’s Work’’ and the 
Wage Gap (2022) https://blog.dol.gov/2022/03/15/ 
connecting-the-dots-womens-work-and-the-wage- 
gap?_ga=2.244962629.155756293.1655992165-
662785877.1655992165. 


171 See 86 FR 24307. 
172 The FLSA was enacted in 1938. 29 U.S.C. 201. 


Until 2021, the Department had not promulgated 
generally applicable regulations regarding the 
classification of workers as employees or 
independent contractors. 


173 See, e.g., 86 FR 24318–20. 
174 Coalition for Workforce Innovation, 2022 WL 


1073346, at *18. 


175 See 86 FR 1238. 
176 See 26 U.S.C. 3121(d)(2) (generally defining 


the term ‘‘employee’’ under the Internal Revenue 
Code as ‘‘any individual who, under the usual 
common law rules applicable in determining the 
employer-employee relationship, has the status of 
an employee’’). The Supreme Court has advised that 
the common law control test applies by default 
under Federal law unless a statute specifies an 
alternative standard. See Darden, 503 U.S. at 322– 
23 (‘‘ ‘[W]hen Congress has used the term 
‘employee’ without defining it, we have concluded 
that Congress intended to describe the conventional 


The consequence for a worker of being 
misclassified as an independent 
contractor is that the worker is excluded 
from the protections of the FLSA to 
which they are entitled. These 
protections include being paid at least 
the Federal minimum wage for all hours 
worked, overtime compensation for 
hours worked over 40 in a workweek, 
and protection against retaliation for 
complaining about, for example, a 
violation of the FLSA. The Department 
concludes that, to the extent the 2021 IC 
Rule results in the reclassification or 
misclassification of employees as 
independent contractors, the resulting 
denial of FLSA protections would harm 
the affected workers. To the extent that 
women and people of color are 
overrepresented in low-wage positions 
where misclassification as independent 
contractors is more likely, this result 
could have a disproportionate impact on 
these workers. In comments on the 
Withdrawal Rule, several commenters 
cited a study finding that seven of the 
eight occupations with the highest rate 
of misclassification were held 
disproportionately by women and/or 
workers of color, asserting that 
‘‘misclassification is rampant in low- 
wage, labor-intensive industries where 
women and people of color, including 
Black, Latinx, and AAPI workers, are 
overrepresented.’’ 169 These workers 
already experience multiple types of 
economic inequities in the labor force, 
including gender and racial wage gaps 
and occupational segregation. When 
comparing the median wages of women 
who worked full-time, year-round to the 
wages of men who worked full-time, 
year-round, women were paid 83 cents 
to every dollar paid to men.170 For 
women of color, this wage gap is even 
greater—Black women were paid 64%, 
and Hispanic women (of any race) were 
paid 57% of what white non-Hispanic 
men were paid. The misclassification of 
these workers as independent 
contractors deprives them of the 
minimum wage and overtime 
protections that could help alleviate 
some of this inequality. 


In sum, the Department’s proposal to 
rescind and replace the 2021 IC Rule is 
motivated, in part, by an assessment 
that doing so will benefit workers as a 
whole, including those workers at risk 
of being misclassified as independent 
contractors as well as those who are 


appropriately classified as independent 
contractors. 


D. The Benefits of Replacing the Part 
795 Regulations on Employee or 
Independent Contractor Status 


In its rulemaking last year to 
withdraw the 2021 IC Rule, the 
Department declined to propose 
alternative regulations.171 The 
Department had not previously 
promulgated generally applicable 
regulations on independent contractor 
classification in the FLSA’s 83 years of 
existence.172 Particularly in light of the 
consistency of the economic reality test 
as adopted by the circuits, the 
Department had for decades relied on 
subregulatory documents to provide 
generally applicable guidance for the 
Department and the regulated 
community on determining employee or 
independent contractor status under the 
FLSA.173 


In its decision invalidating the 
Withdrawal Rule, the Eastern District of 
Texas faulted the Department for failing 
to consider ‘‘less disruptive 
alternatives’’ to withdrawal, such as 
‘‘promulgat[ing] a regulation that 
enumerated six factors instead of five’’ 
or ‘‘adopting the seven factors that the 
Department previously set forth in Fact 
Sheet #13 as the applicable economic 
realities test.’’ 174 While the Department 
believes that its subregulatory guidance 
provided appropriate guidance to the 
regulated community, upon further 
consideration, it recognizes that 
publishing regulatory guidance on the 
distinction between FLSA-covered 
employees and independent contractors 
is beneficial for stakeholders, 
particularly because the Department 
published a regulation in 2021. In 
addition, detailed Federal regulations 
would be easier to locate and read for 
interested stakeholders than applicable 
circuit caselaw, potentially helping 
workers and businesses better 
understand the Department’s 
interpretation of their rights and 
responsibilities under the law. In 
contrast to WHD’s earlier opinion letters 
on independent contractor status and its 
prior regulations on the topic located in 
parts 780 and 788, new part 795 would 
also provide guidance to workers and 
businesses in any industry. 


Adopting detailed regulations aligned 
with existing precedent that help 
workers and businesses to better 
understand their rights and 
responsibilities under the law could 
also better protect workers, who have 
been placed at a greater risk of 
misclassification as a consequence of 
the 2021 IC Rule. As described in 
sections III.A. and B., the 2021 IC Rule’s 
elevation of certain factors and its 
preclusion of consideration of relevant 
facts under several factors may result in 
misapplication of the economic reality 
test and may have conveyed to 
employers that it might be easier than it 
used to be to classify certain workers as 
independent contractors rather than 
FLSA-covered employees. Elevating 
certain factors and precluding 
consideration of relevant facts may 
increase the risk of misclassification of 
employees as independent contractors. 
Because the Department has serious 
concerns about the 2021 IC Rule, it is 
proposing to rescind and replace it with 
regulations that are fully aligned with 
the text of the FLSA as interpreted by 
the courts, the Department’s 
longstanding subregulatory guidance, 
and decades of court cases interpreting 
the Act while still providing additional 
clarity to workers and employers on the 
concept of economic dependence. 


IV. Alternatives Considered 
The Department assessed four 


regulatory alternatives to this proposed 
rule below in section VII.F. of the 
regulatory impact analysis. The 
Department previously considered and 
rejected, on legal viability grounds, the 
first two alternatives—codifying either a 
common law or ABC test for 
determining employee or independent 
contractor status—in the 2021 IC 
Rule.175 The Department continues to 
believe that legal limitations prevent the 
Department from adopting either of 
those alternatives. 


For the first alternative, the 
Department considered codifying the 
common law control test, which is used 
to distinguish between employees and 
independent contractors under other 
Federal laws, such as the Internal 
Revenue Code.176 The focus of the 
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master-servant relationship as understood by 
common-law agency doctrine.’ ’’) (quoting Reid, 490 
U. S. at 739–40). 


177 Reid, 490 U.S. at 751. 
178 Id. at 751–52. 
179 See, e.g., Baker v. Flint Eng’g & Const. Co., 137 


F.3d 1436, 1440 (10th Cir. 1998) (recognizing that 
the ‘‘economic realities’’ test is a more expansive 
standard for determining employee status than the 
common law test). 


180 See RESTATEMENT (THIRD) OF AGENCY 
sec. 7.07, Comment (f) (2006) (identifying 10 
factors); IRS Tax Topic No. 762 Independent 


Contractor vs. Employee (May 19, 2022), https://
www.irs.gov/taxtopics/tc762 (explaining the 
common law analysis through three main 
categories: behavioral control, financial control, and 
the relationship of the parties); Reid, 490 U.S. at 
751–52 (identifying 13 factors). 


181 See, e.g., Darden, 503 U.S. at 326; Portland 
Terminal, 330 at 150–51. 


182 See Dynamex Operations W., Inc. v. Superior 
Court, 416 P.3d 1 (Cal. 2018); Assembly Bill 
(‘‘A.B.’’) 5, Ch. 296, 2019–2020 Reg. Sess. (Cal. 
2019) (codifying the ABC test articulated in 
Dynamex); A.B. 2257, Ch. 38, 2019–2020 Reg. Sess. 
(Cal. 2020) (retroactively exempting certain 
professions, occupations, and industries from the 
ABC test that A.B. 5 had codified). The ABC test 
originated in state unemployment insurance 
statutes, but some state courts and legislatures have 
recently extended the test to govern employee/ 
independent contractor disputes under state wage 
and hour laws. See Keith Cunningham-Parmeter, 
Gig-Dependence: Finding the Real Independent 
Contractors of Platform Work, 39 N. Ill. U. L. Rev. 
379, 408–11 (2019) (discussing the origins and 
recent expansion of the ABC test). 


183 416 P.3d at 34 (emphasis in original). 
California’s ABC test is slightly different than 
versions of the ABC test adopted (or presently 
under consideration) in other states. For example, 
New Jersey provides that a hiring entity may satisfy 
the ABC test’s ‘‘B’’ prong by establishing either: (1) 
that the work provided is outside the usual course 
of the business for which the work is performed, or 
(2) that the work performed is outside all the places 


of business of the hiring entity. N.J. Stat. Ann. sec. 
43:21–19(i)(6)(A–C). The Department has chosen to 
analyze California’s ABC test as a regulatory 
alternative because businesses subject to multiple 
standards, including nationwide businesses, are 
likely to comply with the most demanding standard 
if they wish to make consistent classification 
determinations. 


184 See Tony & Susan Alamo, 471 U.S. at 301 
(‘‘The test of employment under the Act is one of 
‘economic reality.’ ’’); Whitaker House, 366 U.S. at 
33 (‘‘ ‘economic reality’ rather than ‘technical 
concepts’ is . . . the test of employment’’ under the 
FLSA) (citing Silk, 331 U.S. at 713; Rutherford, 331 
U.S. at 729). ABC tests are not the same as the FLSA 
economic realities test. For example, the ABC test 
does not consider the totality of the circumstances 
of the working relationship between the employer 
and the worker; instead, it considers three specific 
circumstances. In addition, the ABC test does not 
weigh or balance the various considerations; 
instead, the test results in a finding of employee 
status if any one factor is not met regardless how 
close the facts are on that factor and regardless what 
the other two factors indicate. 


185 Rutherford, 331 U.S. at 730. 


common law control test is ‘‘the hiring 
party’s right to control the manner and 
means by which [work] is 
accomplished,’’ 177 but the Supreme 
Court has explained that ‘‘other factors 
relevant to the inquiry [include] the 
skill required; the source of the 
instrumentalities and tools; the location 
of the work; the duration of the 
relationship between the parties; 
whether the hiring party has the right to 
assign additional projects to the hired 
party; the extent of the hired party’s 
discretion over when and how long to 
work; the method of payment; the hired 
party’s role in hiring and paying 
assistants; whether the work is part of 
the regular business of the hiring party; 
whether the hiring party is in business; 
the provision of employee benefits; and 
the tax treatment of the hired party.’’ 178 


Although the common law control 
test considers some of the same factors 
as those identified in the proposed 
rule’s ‘‘economic reality’’ test (e.g., skill, 
length of the working relationship, the 
source of equipment and materials, etc.), 
courts generally recognize that, because 
of its focus on control, the common law 
test is more permissive of independent 
contracting arrangements than the 
economic reality test, which examines 
the economic dependence of the 
worker.179 


Codifying a common law control test 
for the FLSA could create a more 
uniform legal framework among Federal 
statutes, in the sense that entities would 
not, for example, have to understand 
and apply one employment 
classification standard for tax purposes 
and a different employment 
classification standard for FLSA 
purposes. However, the Department 
does not believe that adopting a 
common law control test for 
determining employee or independent 
contractor status under the FLSA 
would, in fact, simplify the analysis for 
the regulated community because courts 
and enforcement agencies applying a 
common law test for independent 
contractors have considered a greater 
number and different variation of factors 
than the six or so factors commonly 
considered under the economic reality 
test.180 


Regardless, applying the common law 
test would be contrary to the ‘‘suffer or 
permit’’ language in section 3(g) of the 
FLSA, which the Supreme Court has 
interpreted as demanding a broader 
definition of employment than that 
which exists under the common law.181 
Accordingly, the Department believes it 
is legally constrained from adopting the 
common law control test and that the 
common law test is not sufficiently 
protective in assessing worker 
classification under the FLSA. 


For the second alternative, the 
Department considered codifying an 
ABC test to determine independent 
contractor status under the FLSA, 
similar to the ABC test recently adopted 
under California’s state wage and hour 
law.182 As described by the California 
Supreme Court in Dynamex Operations 
W., Inc. v. Superior Court, ‘‘[t]he ABC 
test presumptively considers all workers 
to be employees, and permits workers to 
be classified as independent contractors 
only if the hiring business demonstrates 
that the worker in question satisfies 
each of three conditions: (a) that the 
worker is free from the control and 
direction of the hirer in connection with 
the performance of the work, both under 
the contract for the performance of the 
work and in fact; and (b) that the worker 
performs work that is outside the usual 
course of the hiring entity’s business; 
and (c) that the worker is customarily 
engaged in an independently 
established trade, occupation, or 
business of the same nature as that 
involved in the work performed.’’ 183 


Codifying an ABC test could establish 
a simpler and clearer standard for 
determining whether workers are 
employees or independent contractors. 
The ABC test only has three criteria, and 
no balancing of the criteria is required; 
all three prongs must be satisfied for a 
worker to qualify as an independent 
contractor. However, the Department 
believes it is legally constrained from 
adopting an ABC test because the 
Supreme Court has held that the 
economic reality test is the applicable 
standard for determining workers’ 
classification under the FLSA as an 
employee or independent contractor.184 
Moreover, the Supreme Court has stated 
that the existence of employment 
relationships under the FLSA ‘‘does not 
depend on such isolated factors’’ as the 
three independently determinative 
factors in the ABC test, ‘‘but rather upon 
the circumstances of the whole 
activity.’’ 185 Because the ABC test is 
inconsistent with Supreme Court 
precedent interpreting the FLSA, the 
Department believes that it could only 
implement an ABC test if the Supreme 
Court revisits its precedent or if 
Congress passes legislation that alters 
the applicable analysis under the FLSA. 


For the third alternative, the 
Department considered a proposed rule 
that would not fully rescind the 2021 IC 
Rule and instead retain some aspects of 
that rule. As the Department has noted 
throughout this proposal, there are 
multiple instances in which this NPRM 
is consistent or in agreement with the 
2021 IC Rule. Specifically, the 
Department has noted its agreement 
with the following aspects of the 2021 
IC Rule: a totality of the circumstances 
test should be applied to appropriately 
determine classification as an employee 
or independent contractor; the concept 
of economic dependence needs further 
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186 86 FR 1172. 
187 See supra sections III.A, B. 


development; and a clear explanation of 
the test for whether a worker is an 
employee or independent contractor in 
easily accessible regulatory text is 
valuable. This proposal also includes 
several other important principles from 
the case law that were included in the 
2021 IC Rule: economic dependence is 
the ultimate inquiry; the list of 
economic reality factors is not 
exhaustive; and no single factor is 
determinative. Further, with respect to 
specific factors, this proposal reinforces 
certain aspects addressed in the 2021 IC 
Rule such as that an exclusivity 
requirement imposed by the employer is 
a strong indicator of control, and that 
issues related to scheduling and 
supervision over the performance of the 
work (including the ability to assign 
work) are relevant considerations under 
the control factor. 


Despite these areas of agreement, the 
governing principle of the 2021 IC Rule 
is that two of the economic reality 
factors are predetermined to be more 
probative and therefore carry more 
weight, which may obviate the need to 
meaningfully consider the remaining 
factors. Upon further consideration, as 
discussed in this proposal, the 
Department believes that this departure 
from decades of case law and the 
Department’s own longstanding position 
that no one factor or subset of factors 
should carry more or less weight would 
have a confusing and disruptive effect 
on employers and workers alike. The 
Department considered simply 
removing the problematic ‘‘core factors’’ 
analysis from the 2021 IC Rule and 
retaining the five factors as described in 
the rule. However, the Department 
rejected this approach because other 
aspects of the rule such as considering 
investment and initiative only in the 
opportunity for profit or loss factor and 
excluding consideration of whether the 
work performed is central or important 
to the employer’s business are also in 
tension with judicial precedent and 
longstanding Department guidance. 
These provisions narrow the economic 
reality test by limiting the facts that may 
be considered as part of the test, facts 
which the Department believes are 
relevant in determining whether a 
worker is economically dependent on 
the employer for work or in business for 
themself. Therefore, after considering all 
of the common aspects of the 2021 IC 
Rule and whether to retain some 
portions of that rule, the Department has 
concluded that in order to provide clear, 
affirmative regulatory guidance that 
aligns with case law and is consistent 
with the text and purpose of the Act as 
interpreted by courts, a complete 


rescission and replacement of the 2021 
IC Rule is needed. For these reasons, the 
Department is not proposing a partial 
rescission of the 2021 IC Rule. 


For the fourth alternative, the 
Department considered rescinding the 
2021 IC Rule and providing guidance on 
employee or independent contractor 
classification through subregulatory 
guidance instead of through new 
regulations. To begin with, for the 
reasons set forth in this NPRM, the 
Department believes that rescission of 
the 2021 IC Rule is appropriate, 
regardless of the new content proposed 
for its replacement. Specifically, the 
Department believes that the 2021 IC 
Rule does not fully comport with the 
FLSA’s text as interpreted by the courts, 
and that retaining the 2021 IC Rule 
would have a confusing and disruptive 
effect on workers and businesses alike 
due to its departure from decades of 
case law describing and applying the 
multifactor economic reality test as a 
totality-of-the-circumstances test. The 
2021 IC Rule’s provisions—such as 
designating two factors as most 
probative and predetermining that they 
carry greater weight in the analysis, 
considering investment and initiative 
only in the opportunity for profit or loss 
factor, and excluding consideration of 
whether the work performed is central 
or important to the employer’s 
business—are in tension with this 
longstanding case law. 


The Department recognizes that the 
2021 IC Rule sought to ‘‘clarify and 
sharpen the contours of the economic 
reality test used to determine 
independent contractor classification 
under the FLSA.’’ 186 However, as noted 
above, although the stated intent was to 
provide clarity, the 2021 IC Rule 
introduced several concepts to the 
analysis that neither courts nor the 
Department have previously applied.187 
The Department believes that these 
changes will not provide clarity because 
of the inconsistency with circuit court 
case law, and that the conflict between 
the 2021 IC Rule’s analysis and circuit 
precedent will inevitably lead to greater 
uncertainty as well as lead to 
inconsistent outcomes, rather than 
increase clarity or certainty. 


Given the substantial uniformity 
among the circuit courts in the 
application of the economic reality test 
prior to the 2021 IC Rule, the 
Department believes that rescinding the 
2021 IC Rule would provide greater 
clarity than retaining the 2021 IC Rule. 
For more than 80 years prior to the 2021 
IC Rule, the Department primarily 


issued subregulatory guidance in this 
area and did not have generally 
applicable regulations on the 
classification of workers as employees 
or independent contractors. This 
subregulatory guidance was informed by 
the case law and set forth a multifactor 
economic reality test to answer the 
ultimate question of economic 
dependence. However, as explained in 
section III above, the Department 
believes that replacing the 2021 IC Rule 
with regulations addressing the 
multifactor economic reality test that 
more fully reflect the case law and 
continue to be relevant to the modern 
economy will be helpful for both 
workers and employers in 
understanding how to apply the law in 
this area. Specifically, issuing 
regulations allows the Department to 
provide in-depth guidance that is more 
closely aligned with circuit case law, 
rather than the regulations set forth in 
the 2021 IC Rule which have created a 
dissonance between the Department’s 
regulations and judicial precedent. 
Additionally, issuing regulations allows 
the Department to formally collect and 
consider a wide range of views from 
stakeholders by electing to use the 
notice-and-comment process. Finally, 
because courts are accustomed to 
considering relevant agency regulations, 
providing guidance in this format may 
further improve consistency among 
courts regarding this issue. Therefore, 
the Department has decided not to 
rescind the 2021 IC Rule and provide 
only subregulatory guidance, but to 
instead propose these regulations. 


V. Discussion of Proposed Rule 
In view of the foregoing concerns and 


considerations, the Department is 
proposing modifications to title 29 of 
the Code of Federal Regulations 
addressing whether workers are 
employees or independent contractors 
under the FLSA. In relevant part, and as 
discussed in greater detail below, the 
Department proposes: 


• Not using ‘‘core factors’’ and 
instead returning to a totality-of-the- 
circumstances analysis of the economic 
reality test that has a refined focus on 
whether each factor shows the worker is 
economically dependent upon the 
employer for work versus being in 
business for themself, does not use 
predetermined weighting of factors, and 
that considers the factors 
comprehensively instead of as discrete 
and unrelated. 


• Returning the consideration of 
investment to a standalone factor, 
focusing on whether the worker’s 
investment is capital or entrepreneurial 
in nature, and considering the worker’s 
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188 See 86 FR 1177. 
189 29 U.S.C. 1802(5). 
190 The MSPA regulations consider, for example, 


whether a worker is economically dependent upon 
an agricultural association or farm labor contractor. 
See 29 CFR 500.20(h)(4). 191 See generally infra section V.C. 


192 86 FR 1246. 
193 Id. 
194 Id. at 1246–47. 


investments on a relative basis with the 
employer’s investment. 


• Providing additional analysis of the 
control factor, including detailed 
discussions of how scheduling, 
supervision, price-setting, and the 
ability to work for others should be 
considered when analyzing the degree 
of control over a worker, and not 
limiting control to control that is 
actually exerted. 


• Returning to the longstanding 
Departmental interpretation of the 
integral factor, which considers whether 
the work is integral to the employer’s 
business rather than whether it is 
exclusively part of an ‘‘integrated unit of 
production.’’ 


As in the 2021 IC Rule, the 
Department is proposing to include 
cross-references to the interpretations 
set forth in this proposed rule in 29 CFR 
780.330(b) and 788.16(a); these 
provisions contain industry-specific 
guidance. Additionally, in the 2021 IC 
Rule, the Department declined to revise 
its regulation addressing employee or 
independent contractor status under 
MSPA in 29 CFR 500.20(h)(4), stating, 
in part, that the MSPA regulation and 
the 2021 IC Rule both applied an 
economic reality test in which the 
ultimate inquiry was economic 
dependence.188 Although the 
Department has again considered 
revising the MSPA regulation, it 
proposes the same approach that it took 
in 2021—which is to not make any 
revisions at this time. The Department 
continues to recognize that MSPA 
adopts by reference the FLSA’s 
definition of ‘‘employ,’’ 189 and that 29 
CFR 500.20(h)(4) considers ‘‘whether or 
not an independent contractor or 
employment relationship exists under 
the Fair Labor Standards Act’’ to 
interpret employee or independent 
contractor status under MSPA.190 The 
test contained in the MSPA regulation is 
substantially similar to the proposed 
test here, so the Department believes 
that there is not a need to revise the 
MSPA regulation at this time. The 
Department, however, welcomes 
comments regarding whether 29 CFR 
500.20(h)(4) should be revised to more 
fully reflect the interpretation of 
employee or independent contractor 
status set forth in this proposed rule. 


Finally, the Department is also 
proposing to formally rescind the 2021 
IC Rule and to add a new part 795. In 
the Department’s view, the operative 


effects of proposing to rescind the 2021 
IC Rule follow. If finalized, the 
proposed rule would formally rescind 
the 2021 IC Rule. That rescission would 
operate independently of the new 
content in any new final rule, as the 
Department intends it to be severable 
from the substantive proposal for adding 
a new part 795. For the reasons set forth 
in this NPRM, the Department believes 
that rescission of the 2021 IC Rule is 
appropriate, regardless of the new 
content proposed in this rulemaking. 
Thus, even if the substantive provisions 
of a new final rule were invalidated, 
enjoined, or otherwise not put into 
effect, the Department would not intend 
that the 2021 IC Rule become operative. 


Since the passage of the FLSA until 
the 2021 IC Rule, the Department 
primarily issued subregulatory guidance 
in this area and did not have generally 
applicable regulations addressing the 
classification of workers as employees 
or independent contractors. The 
Department’s subregulatory guidance 
was informed by the case law and set 
forth a multifactor economic reality test 
to answer the ultimate question of 
economic dependence that is consistent 
with the analysis set forth in this 
proposal. Should the 2021 IC Rule be 
rescinded without any replacement 
regulations, the Department would rely 
on circuit case law and provide 
subregulatory guidance for stakeholders 
through existing documents (such as 
Fact Sheet #13) and new documents (for 
example, a Field Assistance Bulletin). 
As explained below, there is widespread 
uniformity among the circuit courts in 
the application of the economic reality 
test, with slight variation as to the 
number of factors considered or how the 
factors are framed.191 The well-known 
multifactor, totality-of-the- 
circumstances analysis that had been in 
place prior to the 2021 IC Rule has been 
reflected in the Department’s 
subregulatory guidance for many years 
and accurately represents this case law. 
Thus, the Department believes reliance 
on this case law and subregulatory 
guidance, rather than the 2021 IC Rule, 
would be preferable due to the 2021 IC 
Rule’s divergence from well-established 
precedent and potential effects on 
workers, as previously discussed. In 
sum, should a new final rule adding a 
new part 795 not go into effect for any 
reason, reverting to reliance on circuit 
case law and subregulatory guidance 
consistent with that case law for 
determining whether a worker is an 
employee or independent contractor 
would accurately reflect the Act’s text 
and purpose as interpreted by the courts 


and offer a standard familiar to most 
stakeholders. 


The Department welcomes comments 
on all aspects of its proposal. 


A. Introductory Statement (Proposed 
§ 795.100) 


Section 795.100 of the 2021 IC Rule 
generally explains that the 
interpretations in part 795 will guide 
WHD’s enforcement of the FLSA and are 
intended to be used by employers, 
employees, workers, and courts to 
assess employment status under the 
Act.192 The Department is proposing 
only clarifying edits to this section. 


B. Economic Reality Test (Proposed 
§ 795.105) 


Section 795.105(a) of the 2021 IC Rule 
states that independent contractors are 
not employees under the FLSA. Section 
795.105(b) explains that economic 
dependence is the ultimate inquiry in 
determining whether a worker is an 
independent contractor or employee 
under the Act, and § 795.105(c) 
addresses how to determine economic 
dependence, including the elevation of 
two ‘‘core’’ economic reality factors.193 
Section 795.105(d) discusses the 
economic reality factors.194 


The Department is proposing to 
simplify paragraph (a) and make 
additional clarifying edits to paragraph 
(b). Proposed § 795.105(a) would 
continue to make clear that independent 
contractors are not ‘‘employees’’ under 
the Act. Proposed § 795.105(b) would 
affirm that economic dependence is the 
ultimate inquiry for determining 
whether a worker is an independent 
contractor or an employee and makes 
clear that the plain language of the 
statute is relevant to the analysis. This 
section focuses the analysis on whether 
the worker is in business for themself 
and clarifies that economic dependence 
does not focus on the amount the 
worker earns or whether the worker has 
other sources of income. The 
Department is proposing to delete 
§ 795.105(c) because it believes, as 
previously discussed in section III.A.1. 
of this preamble, that the factors of the 
economic reality test should not be 
given a predetermined weight. The 
Department is also proposing to delete 
§ 795.105(d) and move discussion of the 
economic reality test and the individual 
factors to § 795.110. 
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195 29 U.S.C. 203(d), (e)(1), (g). 
196 Brief for the Administrator at 10, Rutherford 


Food Corp. v. McComb, 331 U.S. 722 (1947) (No. 
562), 1947 WL 43939, at *10 (quoting Portland 
Terminal, 330 U.S. at 152). 


197 Id. 
198 Rutherford, 331 U.S. at 728–30. 


199 88 F.3d 925, 929 n.5 (11th Cir. 1996). 
200 See, e.g., Darden, 503 U.S. at 326 (noting that 


‘‘employ’’ is defined with ‘‘striking breadth’’ (citing 
Rutherford, 331 U.S. at 728)); Rosenwasser, 323 
U.S. at 362 (‘‘A broader or more comprehensive 
coverage of employees . . . would be difficult to 
frame.’’); Robicheaux v. Radcliff Material, Inc., 697 
F.2d 662, 665 (5th Cir. 1983) (‘‘The term ‘employee’ 
is thus used ‘in the broadest sense ‘ever . . . 
included in any act.’ ’’ (quoting Donovan v. Am. 
Airlines, Inc., 686 F.2d 267, 271 (5th Cir. 1982))). 


201 29 U.S.C. 202(a). 
202 See id. at sec. 202(a), (b); see also 


Rosenwasser, 323 U.S. at 361–62; Pilgrim Equip., 
527 F.2d at 1311 (‘‘Given the remedial purposes of 
the legislation, an expansive definition of 
‘employee’ has been adopted by the courts.’’). 


203 Rosenwasser, 323 U.S. at 362. 
204 See Silk, 331 U.S. at 716–18 (applying the test 


under the Social Security Act); Rutherford, 331 U.S. 
at 730 (same under the FLSA). 


205 Rutherford, 331 U.S. at 729; see also Whitaker 
House, 366 U.S. at 31–32 (describing the same as 
it relates to homeworkers). 


206 The line of cases in which the Supreme Court 
has repeatedly recognized that the definitions of 
‘‘employ,’’ ‘‘employee,’’ and ‘‘employer’’ that 
establish who is entitled to the FLSA’s protections 
were written broadly and have appropriately been 
interpreted broadly are premised on the statutory 
text itself, not on any principle of how to interpret 
remedial legislation. Because these cases addressing 
the Act’s definitions do not address exemptions 
from the Act’s pay requirements, they have not been 
called into question by Encino Motorcars v. 
Navarro, 138 S. Ct. 1134 (2018), which overturned 
a rule of interpretation based on the FLSA’s 
remedial purpose that applied to the Act’s 
exemptions. In Encino, the Supreme Court 
addressed an exemption from the FLSA’s overtime 
pay requirements and ruled that the ‘‘narrow 
construction’’ principle—that FLSA exemptions 
should be narrowly construed in favor of employee 
status—should no longer be used. The Court 
explained that instead, such exemptions should be 
given a fair reading, stating ‘‘[b]ecause the FLSA 
gives no textual indication that its exemptions 
should be construed narrowly, there is no reason to 
give [them] anything other than a fair (rather than 
a narrow) interpretation.’’ Encino, 138 S. Ct. at 1142 
(internal quotations and citation omitted). This 
decision did not apply to the Act’s definitions, and, 
crucially, there is no need to rely on such an 
interpretive principle here because there is a clear 
textual indication in the Act’s definitions, by the 
inclusion of the ‘‘suffer or permit’’ language, that 
broad coverage under the Act was intended. See 29 
U.S.C. 203(g). Thus, the broad scope of who is an 
employee under the FLSA comes from the statutory 
text itself and not any ‘‘narrow-construction’’ 
principle. Moreover, Encino did not hold that the 
FLSA’s remedial purpose may never be considered, 
it simply noted that it is a ‘‘flawed premise that the 
FLSA ‘pursues’ its remedial purpose ‘at all costs.’ ’’ 
Id. at 1142 (quoting American Express Co. v. Italian 
Colors Restaurant, 570 U.S. 228, 234 (2013)) 
(emphasis added). To the extent that the language 
in the 2021 IC Rule preamble implied that the Act’s 
remedial purpose can never be considered, 
including when determining whether an individual 
is an employee or an independent contractor under 
the FLSA, the Department clarifies that it believes 
that this would be an unwarranted extension of the 
Supreme Court’s decision. See, e.g., 86 FR 1207–08 
(discussing Encino’s application in response to 
commenters’ concerns that the 2021 IC Rule 
conflicted with the FLSA’s remedial purpose). 
Finally, courts have not changed their application 


C. Economic Reality Test and Economic 
Reality Test Factors (Proposed 
§ 795.110) 


The Department is proposing to 
replace § 795.110 of the 2021 IC Rule 
(Primacy of actual practice) with a 
provision discussing the economic 
reality test and the economic reality 
factors. Proposed § 795.110(a) 
introduces the economic reality test, 
emphasizing that the economic reality 
factors are guides to be used to conduct 
a totality-of-the-circumstances analysis. 
It also explains that the factors are not 
exhaustive, and no single factor is 
dispositive. The Department is 
proposing to address the economic 
reality factors in § 795.110(b). Before 
addressing the specific changes 
proposed, the Department believes that 
it is helpful to discuss the overarching 
framework of the economic reality test 
and how it should be considered. 


Determining whether an employment 
relationship exists under the FLSA 
begins with the Act’s definitions. The 
Act’s text is expansive, defining 
‘‘employer’’ to ‘‘include[ ] any person 
acting directly or indirectly in the 
interest of an employer in relation to an 
employee,’’ ‘‘employee’’ as ‘‘any 
individual employed by an employer,’’ 
and ‘‘employ’’ to ‘‘include[ ] to suffer or 
permit to work.’’ 195 In its 1947 brief 
before the Supreme Court in Rutherford, 
the Department explained that the Act 
‘‘ ‘contains its own definitions, 
comprehensive enough to require its 
application to many persons and 
working relationships, which prior to 
this Act, were not deemed to fall within 
an employer-employee category.’ ’’ 196 
The Department continued, stating that 
‘‘[t]he purposes of this Act require a 
practical, realistic construction of the 
employment relationship . . . and the 
broad language of the statutory 
definitions is more than adequate to 
support such a construction.’’ 197 The 
Supreme Court agreed, reiterating the 
breadth and reach of the Act’s 
definitions to work relationships that 
were not previously considered to 
constitute employment relationships, 
and emphasizing that the determination 
of an employment relationship under 
the FLSA depends not on ‘‘isolated 
factors but rather upon the 
circumstances of the whole activity.’’ 198 
The same need for a practical, realistic 
construction of the employment 


relationship under the FLSA exists 
today. As explained below, the long- 
standing economic reality test, applied 
in view of the statutory language of the 
Act, is nimble enough to continue to 
provide a useful analysis for the broad 
range of potential employment 
relationships that exist today. 


Prior to the FLSA’s enactment, the 
phrasing ‘‘suffer or permit’’ was 
commonly used in state laws regulating 
child labor. As the Eleventh Circuit 
explained in Antenor v. D & S Farms, 
‘‘[t]he ‘suffer or permit to work’ 
standard derives from state child-labor 
laws designed to reach businesses that 
used middlemen to illegally hire and 
supervise children.’’ 199 In other words, 
the standard was designed to ensure 
that an employer could be covered 
under the labor law even if they did not 
directly control a worker or used an 
agent to provide supervision. The 
Supreme Court has explicitly and 
repeatedly recognized that this ‘‘suffer 
or permit’’ language demonstrates 
Congress’s intent for the FLSA to apply 
broadly and more inclusively than the 
common law standard.200 This textual 
breadth reflects Congress’s stated intent. 
Section 2 of the Act, Congress’s 
‘‘declaration of policy,’’ states that the 
Act is intended to eliminate ‘‘labor 
conditions detrimental to the 
maintenance of the minimum standard 
of living necessary for health, efficiency, 
and general well-being of workers.’’ 201 
Particularly relevant to 
misclassification, section 2 identifies 
‘‘unfair method[s] of competition in 
commerce’’ as an additional condition 
‘‘to correct and as rapidly as practicable 
. . . eliminate.’’ 202 


For decades, the Department and 
courts have applied an economic reality 
test to determine whether a worker is an 
employee or an independent contractor 
under the Act. The test was developed 
by the Supreme Court in interpreting 
and applying the social legislation of the 
1930s, including the Fair Labor 
Standards Act, which defines the 
employment relationship in broad and 


comprehensive terms.203 In 1947, the 
Supreme Court issued two decisions, 
Silk and Rutherford, that used an 
economic reality test to determine 
employment status.204 As explained in 
Rutherford, the ‘‘economic reality’’ test 
is designed to bring within such 
legislation ‘‘persons and working 
relationships which, prior to this Act, 
were not deemed to fall within an 
employer-employee category.’’ 205 In 
applying this economic reality test, it is 
essential to consider the Act’s statutory 
language. The determination of whether 
a worker is covered under the FLSA 
must be made in the context of the Act’s 
own definitions and the courts’ 
expansive reading of its scope.206 The 
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of the economic reality test to determine employee 
status based on Encino. 


207 Hopkins v. Cornerstone Am., 545 F.3d 338, 
343 (5th Cir. 2008) (citing Darden, 503 U.S. at 326; 
Herman v. Express Sixty-Minutes Delivery Serv., 
Inc., 161 F.3d 299, 303 (5th Cir. 1998)). 


208 Id. (citing Express Sixty-Minutes, 161 F.3d at 
303). 


209 Id. (emphasis in the original); see also Pilgrim 
Equip., 527 F.2d at 1311–12 (‘‘[T]he final and 
determinative question must be whether the total of 
the testing establishes the personnel are so 
dependent upon the business with which they are 
connected that they come within the protection of 
[the] FLSA or are sufficiently independent to lie 
outside its ambit.’’). 


210 See, e.g., Flint Eng’g, 137 F.3d at 1441 
(explaining that ‘‘[n]one of the factors alone is 
dispositive; instead, the court must employ a 
totality-of-the-circumstances approach’’). 


211 331 U.S. at 716. 
212 See id. 
213 Rutherford, 331 U.S. at 729–30. 


214 See generally supra nn. 51–52. 
215 See, e.g., Cornerstone Am., 545 F.3d at 344 


(discussing relative investments); Superior Care, 
840 F.2d at 1060 (discussing the use of skill as it 
relates to business-like initiative). 


216 86 FR 1170; see also Saleem v. Corporate 
Transp. Grp., Ltd., 854 F.3d 131,139–40 (2d Cir. 
2020); Cornerstone Am., 545 F.3d at 343; Keller v. 
Miri Microsystems LLC, 781 F.3d 799, 807 (6th Cir. 
2015); Flint Eng’g, 137 F.3d at 1440–41. 


217 Superior Care, Inc., 840 F.2d at 1058–59; 
DialAmerica, 757 F.2d at 1382–83; McFeeley, 825 
F.3d at 241; Off Duty Police, 915 F.3d at 1055; 
Lauritzen, 835 F.2d at 1534–35; Alpha & Omega, 39 
F.4th at 1082; Driscoll, 603 F.2d at 754–55; Paragon, 
884 F.3d at 1235; Scantland, 721 F.3d at 1311–12; 
Morrison, 253 F.3d at 11. 


218 See, e.g., Superior Care, 840 F.2d at 1058–59; 
Morrison, 253 F.3d at 11 (citing Superior Care, 840 
F.2d at 1058–59). 


219 See, e.g., Hobbs, 946 F.3d at 836. 


220 Pilgrim Equip., 527 F.2d at 1311. 
221 Id. 
222 Off Duty Police, 915 F.3d at 1055 (alterations 


and internal quotations omitted). 


FLSA’s ‘‘particularly broad’’ definition 
of ‘‘employee’’ encompasses all workers 
who are, ‘‘as a matter of economic 
reality, . . . economically dependent 
upon the alleged employer.’’ 207 Only a 
worker who ‘‘is instead in business for 
himself’’ is an independent contractor 
not covered by the Act.208 The ‘‘focus’’ 
and ‘‘ultimate concept’’ of the 
determination of whether a worker is an 
employee or an independent contractor, 
then, is ‘‘the economic dependence of 
the alleged employee.’’ 209 The statutory 
language thus frames the central 
question that the economic reality test 
asks—whether the worker is 
economically dependent on an 
employer who suffers or permits the 
work or whether the worker is in 
business for themself. 


To aid in answering this ultimate 
inquiry of economic dependence, 
several factors have been considered by 
courts and the Department as 
particularly probative when conducting 
a totality-of-the-circumstances analysis 
of whether a worker is an employee or 
an independent contractor under the 
FLSA.210 In Silk, the Supreme Court 
suggested that ‘‘degrees of control, 
opportunities for profit or loss, 
investment in facilities, permanency of 
relation and skill required in the 
claimed independent operation are 
important for decision.’’ 211 The Court 
cautioned that no single factor is 
controlling and that the list is not 
exhaustive.212 In Rutherford, the Court 
used a similar analysis considering ‘‘the 
circumstances of the whole activity,’’ 
and relied on the fact that the workers’ 
work was ‘‘a part of the integrated unit 
of production.’’ 213 Since Silk and 
Rutherford, Federal courts of appeals 
have applied the economic reality test to 
distinguish independent contractors 
from employees who are entitled to the 
FLSA’s protections. Federal appellate 


courts considering employee or 
independent contractor status under the 
FLSA generally analyze the economic 
realities of the work relationship using 
the factors identified in Silk and 
Rutherford.214 There is significant and 
widespread uniformity among the 
circuit courts in the application of the 
economic reality test, although there is 
slight variation as to the number of 
factors considered or how the factors are 
framed (for example, whether relative 
investment is considered within the 
investment factor, or whether skill must 
be used with business-like initiative).215 
As the 2021 IC Rule explained, ‘‘[m]ost 
courts of appeals articulate a similar 
test,’’ and these courts consistently 
caution against the ‘‘mechanical 
application’’ of the economic reality 
factors, view the factors as tools to 
‘‘gauge . . . economic dependence,’’ 
and ‘‘make clear that the analysis 
should draw from the totality of 
circumstances, with no single factor 
being determinative by itself.’’ 216 All of 
the circuit courts that have addressed 
employee or independent contractor 
status consider five of the same 
factors.217 Briefly, these factors include 
the degree of control exercised by the 
employer over the worker, skill, 
permanency, opportunity for profit or 
loss, and investment, although the 
Second Circuit and the D.C. Circuit treat 
the worker’s opportunity for profit or 
loss and the worker’s investment as a 
single factor.218 Nearly all circuit courts 
expressly consider a sixth factor, 
whether the work is an integral part of 
the employer’s business. The Fifth 
Circuit has not adopted the integral 
factor but has at times assessed 
integrality as an additional relevant 
factor.219 


Because the 2021 IC Rule focused on 
these slight variations among some of 
the factors or how to apply certain 
factors, it overlooked both the broader 
fact that the ultimate inquiry has 


remained unchanged as well as the 
extent of the consistency in use of the 
economic reality test among the courts 
of appeals. The economic reality test, 
the case law, and the Department’s 
position have remained remarkably 
consistent since the 1940’s—the test’s 
focus has remained on whether the 
worker is in business for themself, with 
the inquiry directed toward the question 
of economic dependence. It is not 
surprising that some courts and the 
Department may have used slightly 
different iterations of the factors over 
the last several decades, as the factors 
‘‘are aids—tools to be used to gauge the 
degree of dependence of alleged 
employees on the business with which 
they are connected.’’ 220 These factors 
are only guideposts, and ‘‘[i]t is 
dependence that indicates employee 
status. Each [factor] must be applied 
with that ultimate notion in mind.’’ 221 
This is why most courts, and the 
Department, have long made clear that 
additional factors may be relevant when 
applying the test to a particular case. It 
is also expected that outcomes may vary 
somewhat among workers in the same 
profession, for example, because the test 
demands a fact-specific analysis and 
facts like job titles may not be probative 
of the economic realities of the 
relationship. In undertaking this 
analysis, each factor is examined and 
analyzed in relation to one another and 
to the Act’s definitions. The test should 
not be approached in a formulaic 
manner, neglecting to consider the 
statutory framework upon which the 
test is based. Importantly, ‘‘[n]one of 
these factors is determinative on its 
own, and each must be considered with 
an eye toward the ultimate question— 
the worker’s economic dependence on 
or independence from the alleged 
employer.’’ 222 


With this proposed rulemaking, the 
Department describes the economic 
reality factors that reflect the totality-of- 
the-circumstances approach that courts 
have taken for decades, and provides an 
analysis as to how the Department 
considers each factor in today’s 
workplaces, based on case law and the 
Department’s enforcement expertise in 
this area. For example, the proposed 
investment factor is returned to being a 
standalone factor, considers facts such 
as whether the investment is capital or 
entrepreneurial in nature, and considers 
the worker’s investments relative to the 
employer’s investments. Significant 
additional guidance is provided for the 


VerDate Sep<11>2014 18:20 Oct 12, 2022 Jkt 259001 PO 00000 Frm 00019 Fmt 4701 Sfmt 4702 E:\FR\FM\13OCP2.SGM 13OCP2kh
am


m
on


d 
on


 D
S


K
JM


1Z
7X


2P
R


O
D


 w
ith


 P
R


O
P


O
S


A
LS


2







62236 Federal Register / Vol. 87, No. 197 / Thursday, October 13, 2022 / Proposed Rules 


223 See supra section III.A.2. 
224 See, e.g., Scantland, 721 F.3d at 1312 (quoting 


Mednick v. Albert Enters., Inc., 508 F.2d 297, 301– 
02 (5th Cir. 1975)); see also Saleem, 854 F.3d at 
139–140; Brock v. Mr. W Fireworks, Inc., 814 F.2d 
1042, 1054–55 (5th Cir. 1987). 


225 See, e.g., Scantland, 721 F.3d at 1312 (the 
economic reality factors ‘‘serve as guides, [and] the 
overarching focus of the inquiry is economic 
dependence’’); Pilgrim Equip., 527 F.2d at 1311 
(The economic reality factors ‘‘are aids—tools to be 
used to gauge the degree of dependence of alleged 
employees on the business with which they are 
connected. It is dependence that indicates 
employee status. Each test must be applied with 
that ultimate notion in mind.’’). 


226 See, e.g., Lauritzen, 835 F.2d at 1534 (referring 
to the economic reality factors and stating that 
‘‘[c]ertain criteria have been developed to assist in 
determining the true nature of the relationship, but 
no criterion is by itself, or by its absence, 
dispositive or controlling.’’). 


227 See, e.g., Cornerstone Am., 545 F.3d at 343 
(‘‘To determine if a worker qualifies as an 
employee, we focus on whether, as a matter of 
economic reality, the worker is economically 
dependent upon the alleged employer or is instead 
in business for himself.’’); Flint Eng’g, 137 F.3d at 
1440 (noting that the economic realities of the 
relationship govern, and the focal point is whether 
the individual is economically dependent on the 
business to which he renders service or is, as a 
matter of economic fact, in business for himself); 
Superior Care, 840 F.2d at 1059 (‘‘The ultimate 
concern is whether, as a matter of economic reality, 
the workers depend upon someone else’s business 
. . . or are in business for themselves.’’). 


228 Scantland, 721 F.3d at 1312 (quoting Mednick, 
508 F.2d at 301–02). 


229 DialAmerica, 757 F.2d at 1385. 


230 See 86 FR 1173; see also McLaughlin v. 
Seafood, Inc., 861 F.2d 450, 452–53 (5th Cir. 1988) 
(reasoning that ‘‘[l]aborers who work for two 
different employers on alternate days are no less 
economically dependent than laborers who work 
for a single employer’’); Halferty v. Pulse Drug Co., 
821 F.2d 261, 267–68 (5th Cir. 1987) (rejecting the 
employer’s argument that the worker’s wages were 
too little to constitute dependence). 


231 See Halferty, 821 F.2d at 268. 
232 86 FR 1202. 
233 See 29 U.S.C. 203(d), (g). 
234 Independent contractors are not ‘‘employees’’ 


for purposes of the FLSA. See generally Portland 
Terminal, 330 U.S. at 152 (stating that the 
‘‘definition ‘suffer or permit to work’ was obviously 
not intended to stamp all persons as employees’’). 


proposed control factor, including 
detailed discussions of how scheduling, 
supervision, price-setting, and the 
ability to work for others should be 
considered when analyzing the degree 
of control exerted over a worker. And 
the proposed integral factor is returned 
to its longstanding Departmental and 
judicial interpretation, rather than the 
‘‘integrated unit of production’’ 
approach that was included in the 2021 
IC Rule. 


This totality-of-the-circumstances 
analysis considers all factors that may 
be relevant and, in accordance with the 
case law, does not assign any of the 
factors a predetermined weight. While 
the 2021 IC Rule aspired to provide a 
clearer test, the Department believes, 
upon further consideration, that the 
weighted analysis in the 2021 IC Rule, 
which could have the effect of 
winnowing the test to two ‘‘core’’ 
factors—control and opportunity for 
profit or loss—sits in tension with 
decades of instruction from the 
Supreme Court and the circuit courts of 
appeals, as well as the Department’s 
own longstanding position that no factor 
or subset of factors should carry more or 
less weight in all cases. The 2021 IC 
Rule also errs in bringing the test closer 
to the common law test, which is 
inconsistent with the plain text of the 
Act and the case law interpreting it.223 
Limiting and weighting the factors in 
such a predetermined manner 
undermines the very purpose of the test, 
which is to consider—based on the 
economic realities—whether a worker is 
economically dependent on the 
employer for work or is in business for 
themself.224 Importantly, each factor, 
considered in isolation, does not 
determine whether a worker is 
economically dependent on an 
employer for work or in business for 
themself. Rather, the factors are merely 
tools or indicators and must be analyzed 
together in order to answer this ultimate 
inquiry.225 


This is not to say that in a particular 
case one factor may not be more or less 
probative than others—this is to be 
expected in each fact-specific analysis. 


One or more factors may be more 
probative than the other factors 
depending on the facts and 
circumstances of a case; the analysis, 
however, cannot be conducted like a 
scorecard or a checklist. For example, 
two factors that strongly indicate 
employment status in a particular case 
could possibly outweigh other factors 
that indicate independent contractor 
status. But to assign a predetermined 
and immutable weight to certain factors 
ignores the totality-of-the- 
circumstances, fact-specific nature of 
the inquiry that is intended to reach a 
multitude of employment relationships 
across occupations and industries and 
over time. Similarly, it is possible that 
not every factor will be particularly 
relevant in each case and that is also to 
be expected.226 


Thus, the economic reality factors 
help determine whether a worker is in 
business for themself or is instead 
economically dependent on the 
employer for work.227 ‘‘Ultimately, in 
considering economic dependence, the 
court focuses on whether an individual 
is ‘in business for himself’ or is 
‘dependent upon finding employment 
in the business of others.’ ’’ 228 
Economic dependence, however, ‘‘does 
not concern whether the workers at 
issue depend on the money they earn 
for obtaining the necessities of life 
. . . . Rather, it examines whether the 
workers are dependent on a particular 
business or organization for their 
continued employment.’’ 229 
Additionally, consistent with the 2021 
IC Rule, economic dependence does not 
mean that a worker who works for other 
employers, earns a very limited income 
from a particular employer, or is 
independently wealthy, cannot 
nevertheless be economically dependent 
on that employer for purposes of the 


FLSA.230 As the Fifth Circuit has 
explained, ‘‘it is not dependence in the 
sense that one could not survive 
without the income from the job that we 
examine, but dependence for continued 
employment.’’ 231 


The 2021 IC Rule stated that one of 
the reasons for that rulemaking was to 
reduce ‘‘overlap’’ between factors.232 In 
the effort to eliminate redundancy, the 
2021 IC Rule limits full consideration of 
how the factors may interrelate or be 
more relevant in certain factual 
scenarios than others. Upon further 
consideration, the Department believes 
that emphasizing the discrete nature of 
each particular factor and evaluating 
each factor in a vacuum fails to analyze 
potential employment relationships in 
the manner demanded by the Act’s text 
and accompanying case law. The Act’s 
definitions envision a broad range of 
potential employment relationships— 
defining ‘‘employer’’ as including ‘‘any 
person acting directly or indirectly in 
the interest of an employer in relation 
to an employee’’ and using the ‘‘suffer 
or permit’’ standard—and the test needs 
to be applicable to all of those potential 
relationships.233 The Department 
recognizes that there are a variety of 
bona fide independent contractor 
relationships that need to be adequately 
addressed by the test as well.234 


Applying a formulaic or rote analysis 
that isolates each factor is contrary to 
decades of case law, decreases the 
utility of the economic reality test, and 
makes it harder to analyze the ultimate 
inquiry of economic dependence. 
Rather, the analysis needs to be flexible 
enough to work for all kinds of jobs, all 
kinds of workers, from traditional 
economy jobs to jobs in emerging 
business models. A multifactor, totality- 
of-the-circumstances test provides that 
flexibility, which is why it has been 
used for more than 75 years to 
determine which workers receive the 
Act’s basic labor protections. Making 
the test facially simpler by, for example, 
limiting consideration of the 
employment relationship to only two 
‘‘core’’ factors (as the 2021 IC Rule in 
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235 86 FR 1247. 
236 Id. 


237 Id. 
238 See, e.g., Razak v. Uber Techs., Inc., 951 F.3d 


137, 146 (3d Cir.), amended, 979 F.3d 192 (3d Cir. 
2020), and cert. denied, 141 S. Ct. 2629 (2021); 
Verma v. 3001 Castor, Inc., 937 F.3d 221, 229 (3d 
Cir. 2019) (citing Selker Bros., 949 F.2d at 1293). 


239 951 F.3d at 146–47. 


240 937 F.3d at 230–31. 
241 Id. at 231. 
242 See, e.g., McFeeley, 825 F.3d at 241 (citing 


Schultz v. Capital Int’l Sec., Inc., 466 F.3d 298, 
304–05 (4th Cir. 2006)). 


243 825 F.3d at 243. 
244 466 F.3d at 308. 
245 See, e.g., Off Duty Police, 915 F.3d at 1059; 


Keller, 781 F.3d at 812 (describing this factor as 
whether the worker ‘‘had an opportunity for greater 
profits based on his management and technical 
skills’’). 


246 915 F.3d at 1059. In response to the 
employer’s argument that the workers could accept 
or reject shifts, the court explained that ‘‘[w]hile the 
decision to accept or reject work is a type of 
managerial action, the relevant question is whether 
workers could increase profits through managerial 
skill.’’ Id. (emphases in original). 


effect does in some cases), ranking all of 
the factors, or creating a checklist, is 
unfaithful to the text of the Act and 
decades of case law. It also ignores what 
the test is required to do, which is to 
provide a totality-of-the-circumstances 
analysis to determine, in a wide variety 
of settings, which workers are 
economically dependent on their 
employers for work and should receive 
the basic labor protections of the Act. 
The FLSA applies to an extremely broad 
scope of employment relationships, and 
only workers who are in business for 
themselves are excluded from its 
coverage as independent contractors. 
The economic reality test, applied in 
view of the Act’s definitions and with 
a focus on economic dependence, is 
able to assess that scope of potential 
employment relationships. 


The Department is providing a 
detailed analysis about the application 
of each factor in this NPRM based on 
case law and the Department’s 
enforcement experience as a guide for 
employers and workers in determining 
whether a worker is an employee or an 
independent contractor. Each factor is 
reviewed with the ultimate inquiry in 
mind: whether the worker is 
economically dependent on the 
employer for work or in business for 
themself. The following discussion 
addresses each of the economic reality 
factors, including proposed revisions 
made to each to better reflect the weight 
of legal authority throughout the 
country. 


1. Opportunity for Profit or Loss 
Depending on Managerial Skill 
(Proposed § 795.110(b)(1)) 


Section 795.105(d)(1)(ii) of the 2021 
IC Rule states that the opportunity for 
profit or loss factor ‘‘weighs towards the 
individual being an independent 
contractor to the extent the individual 
has an opportunity to earn profits or 
incur losses based on his or her exercise 
of initiative (such as managerial skill or 
business acumen or judgment) or 
management of his or her investment in 
or capital expenditure on, for example, 
helpers or equipment or material to 
further his or her work.’’ 235 The 
provision also states that, ‘‘[w]hile the 
effects of the individual’s exercise of 
initiative and management of 
investment are both considered under 
this factor, the individual does not need 
to have an opportunity for profit or loss 
based on both for this factor to weigh 
towards the individual being an 
independent contractor.’’ 236 Finally, the 
provision provides that ‘‘[t]his factor 


weighs towards the individual being an 
employee to the extent the individual is 
unable to affect his or her earnings or is 
only able to do so by working more 
hours or faster.’’ 237 


Proposed § 795.110(b)(1) focuses the 
opportunity for profit or loss factor on 
whether the worker exercises 
managerial skill that affects the worker’s 
economic success or failure in 
performing the work. The 2021 IC Rule 
similarly considered managerial skill, as 
noted above. As discussed below, 
however, the Department is proposing 
to consider investment as a separate 
factor in the analysis, unlike the 
approach in the 2021 IC Rule. The 
proposed provision provides guidance 
on the application of this factor, 
including a non-exhaustive list of 
relevant facts to consider. And the 
proposed provision states that if a 
worker has no opportunity for a profit 
or loss, then that fact suggests that the 
worker is an employee. Similar to the 
2021 IC Rule, the proposal states that 
some decisions by a worker that can 
affect the amount of pay that a worker 
receives, such as the decision to work 
more hours or take more jobs, generally 
do not reflect the exercise of managerial 
skill indicating independent contractor 
status under this factor. Compared to 
the 2021 IC Rule, proposed 
§ 795.110(b)(1) more accurately reflects 
the consideration of the profit or loss 
factor in the case law and reflects the 
ultimate inquiry into the worker’s 
economic dependence or independence. 


Many circuit courts of appeals apply 
this factor with an eye to whether the 
worker is using managerial skill to affect 
the worker’s opportunity for profit or 
loss. For example, the Third Circuit 
describes the factor as the opportunity 
for profit or loss depending on 
managerial skill.238 In Razak v. Uber 
Technologies, Inc., the Third Circuit 
reversed the district court’s ruling that 
this factor indicated independent 
contractor status, holding that, because 
the employer ‘‘decides (1) the fare[,] (2) 
which driver receives a trip request[,] 
(3) whether to refund or cancel a 
passenger’s fare[,] and (4) a driver’s 
territory,’’ ‘‘a reasonable fact-finder’’ 
could ‘‘rule in favor of’’ employee status 
on this factor.239 In Verma v. 3001 
Castor, Inc., the Third Circuit 
acknowledged that each exotic dancer 
‘‘had some degree of control over her 
profits and losses’’ by attracting 


followers to the club, but explained that 
managerial skill is ‘‘the relevant factor 
here.’’ 240 After cataloguing the 
numerous ways in which the employer 
determined and managed the dancers’ 
opportunity for profit or loss (such as 
determining the hours of operation, 
deciding whether to charge an 
admission fee, setting the length and 
price of dances on stage and in private 
rooms, and managing the club’s 
atmosphere, operations, and 
advertising), the court ultimately found 
that any managerial skills exercised by 
the dancers had ‘‘minimal influence,’’ 
and ruled that this factor weighed in 
favor of employee status.241 


Other courts likewise consider 
whether the workers’ opportunities for 
profit or loss depend on their 
managerial skill.242 In McFeeley v. 
Jackson Street Entertainment, LLC, the 
Fourth Circuit found that the dancers’ 
‘‘opportunities for profit or loss 
depended far more on [the employer’s] 
management and decision-making than 
on their own’’ because the employer 
controlled the client base, handled all 
advertising, managed the club’s 
atmosphere, and determined pricing.243 
And in Schultz v. Capital International 
Security, Inc., the court concluded that 
‘‘[t]here is no evidence the agents could 
exercise or hone their managerial skill 
to increase their pay.’’ 244 The Sixth 
Circuit likewise assesses whether the 
workers’ opportunities for profit or loss 
depend on their managerial skill.245 For 
example, in Acosta v. Off Duty Police 
Services, Inc., the Sixth Circuit ruled 
that this factor favored employee status 
because the workers ‘‘earned a set 
hourly wage regardless of’’ the 
managerial skill they exercised, and the 
employer required them to work fixed 
hourly shifts ‘‘regardless of what skills 
they exercised, so workers could not 
complete jobs more or less efficiently 
than their counterparts.’’ 246 The 
Seventh, Ninth, and Eleventh Circuits 
also describe this factor as the worker’s 
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247 See, e.g., Lauritzen, 835 F.2d at 1535; Iontchev 
v. AAA Cab Serv., Inc., 685 F. App’x 548, 550 (9th 
Cir. 2017) (finding that the workers’ ‘‘opportunity 
for profit or loss depended upon their managerial 
skill’’); Driscoll, 603 F.2d at 754–55; Scantland, 721 
F.3d at 1312. And the Eighth Circuit recently 
described this factor as ‘‘whether workers had 
control over profits and losses depending on their 
‘managerial skill.’ ’’ Alpha & Omega, 39 F.4th at 
1084. 


248 Snell, 875 F.2d at 810. 
249 Flint Eng’g, 137 F.3d at 1441. 
250 See, e.g., Franze, 826 F. App’x at 76; Superior 


Care, 840 F.2d at 1058–59. 
251 826 F. App’x at 77–78 (internal quotations 


omitted). 
252 854 F.3d at 143–44. 


253 See, e.g., Hobbs, 946 F.3d at 832–34; Parrish., 
917 F.3d at 384–85. 


254 946 F.3d at 833–34. 
255 545 F.3d 338, 344–45 (5th Cir. 2008). 
256 917 F.3d at 384–85. The workers could also 


turn down work and negotiate their pay. See id. at 
376. 


257 161 F.3d at 304. 
258 AI 2015–1, 2015 WL 4449086, at *6 & n.7 


(withdrawn June 7, 2017). 


259 86 FR 1247. 
260 Id. 
261 See infra, section V.C.2. In addition to the 


explanation set forth infra, the Department is 
concerned by situations where workers are required 
to make a significant upfront payment in order to 
be allowed to perform work as non-employees but 
they exercise little, if any, managerial skill. In those 
situations, application of the opportunity for profit 
or loss factor should indicate employee status 
because of the lack of managerial skills affecting the 
opportunity for profit or loss. 


opportunity for profit or loss depending 
on the worker’s managerial skill.247 


Other circuits do not articulate this 
factor by expressly using the words 
‘‘managerial skill,’’ but they nonetheless 
apply the factor in a very similar way by 
focusing on whether the worker has an 
opportunity to use ‘‘initiative’’ or 
‘‘judgment’’ to affect profits or losses. 
For example, the Tenth Circuit has 
found that this factor favored employee 
status because the workers’ ‘‘earnings 
did not depend upon their judgment or 
initiative, but on the [employer’s] need 
for their work.’’ 248 And when affirming 
a ruling that this factor indicated 
employee status in another case, the 
Tenth Circuit explained that the 
workers ‘‘exercise independent 
initiative only in locating new work 
assignments,’’ and ‘‘[w]hile working on 
a particular assignment, there is little or 
no room for initiative (certainly none 
related to profit or loss).’’ 249 The 
Second Circuit, although it considers 
the workers’ opportunities for profit or 
loss along with their investment as one 
factor,250 similarly evaluates the extent 
to which the workers’ business 
judgment or acumen affects their 
opportunity for profit or loss. In Franze 
v. Bimbo Bakeries USA, Inc., the Second 
Circuit found this factor to favor 
independent contractor status because 
the workers purchased delivery 
territories that could ultimately be sold 
again and the overall value of their 
territories ‘‘primarily depended on their 
own business judgment and foresight in 
modifying their territories and managing 
day-to-day costs, suggesting that they 
bore the risks of their decisions.’’ 251 
And in Saleem v. Corporate 
Transportation Group, Ltd., the Second 
Circuit found that the workers 
‘‘possessed considerable independence 
in maximizing their income through a 
variety of means’’ and their profits 
increased through their initiative, 
judgment, and foresight—indicating 
independent contractor status.252 


By concentrating on the degree to 
which the worker’s opportunity for 


profit or loss is determined by the 
employer,253 the Fifth Circuit focuses on 
whether the worker exercises judgment 
or initiative vis-a-vis the employer to 
affect profit or loss and thus takes a 
related approach to this factor. In Hobbs 
v. Petroplex Pipe & Construction, Inc., 
for example, the Fifth Circuit relied on 
the facts that the workers never 
negotiated their rates of pay (the 
employer set a fixed hourly rate) and 
‘‘the work schedule imposed by [the 
employer] severely limited the 
[workers’] opportunity for profit or loss’’ 
(meaning that ‘‘it would have been 
unrealistic for them to have worked for 
other companies’’) to affirm a finding 
that this factor indicated employee 
status.254 In Hopkins v. Cornerstone 
America, the Fifth Circuit found that 
this factor weighed in favor of employee 
status because ‘‘[t]he major 
determinants of the Sales Leaders’ profit 
or loss were controlled almost 
exclusively by [the employer],’’ 
including ‘‘the hiring, firing, and 
assignment of subordinate agents,’’ the 
‘‘overwrite commissions,’’ the 
‘‘distribution of sales leads,’’ which 
products they could sell, and their 
territories.255 In Parrish v. Premier 
Directional Drilling, L.P., the Fifth 
Circuit found that the workers had 
‘‘enough control over their profits and 
losses to have this factor support 
[independent contractor] status,’’ 
including by making ‘‘decisions 
affecting their expenses.’’ 256 And in 
Herman v. Express Sixty-Minutes 
Delivery Service, Inc., the Fifth Circuit 
affirmed the district court’s finding that 
this factor favored independent 
contractor status because ‘‘a driver’s 
profit or loss is determined largely on 
his or her skill, initiative, ability to cut 
costs, and understanding of the courier 
business.’’ 257 


In AI 2015–1, the Department 
described this factor as whether the 
worker’s managerial skill affects the 
worker’s opportunity for profit or loss 
and explained that this factor focuses 
‘‘on whether the worker has the ability 
to make decisions and use his or her 
managerial skill and initiative to affect 
opportunity for profit or loss.’’ 258 
Section 795.105(d)(1)(ii) of the 2021 IC 
Rule similarly considers the impact of 
the worker’s initiative and managerial 


skill on the opportunity for profits or 
losses, discussing the worker’s ‘‘exercise 
of initiative (such as managerial skill or 
business acumen or judgment).’’ 259 It 
also considers the impact of the 
worker’s ‘‘management of his or her 
investment in or capital expenditure on, 
for example, helpers or equipment or 
material to further his or her work’’ on 
the worker’s opportunity for profit or 
loss.260 For the reasons explained 
below, however, the Department is 
proposing that investment be a separate, 
standalone factor in the analysis.261 


Focusing on managerial skill, 
proposed § 795.110(b)(1) sets forth the 
following facts, which among others, 
can be relevant to assessing the degree 
to which the worker’s managerial skill 
affects the worker’s economic success or 
failure in performing the work: whether 
the worker determines the charge or pay 
for the work provided (or at least can 
meaningfully negotiate it); whether the 
worker accepts or declines jobs or 
chooses or can meaningfully negotiate 
the order and/or time in which the jobs 
are performed; whether the worker 
engages in marketing, advertising, or 
other efforts to expand their business or 
secure more work; and whether the 
worker makes decisions to hire others, 
purchase materials and equipment, and/ 
or rent space (as opposed to the amount 
and nature of the worker’s investment). 


In addition to those facts, whether the 
worker actually has an opportunity for 
a loss should be considered. Consistent 
with the overall inquiry of determining 
whether a worker is economically 
dependent on the employer or in 
business for themself, the fact that a 
worker has no opportunity for a loss 
indicates employee status. On the other 
hand, workers who are in business for 
themselves face the possibility of 
experiencing a loss, and the risk of a 
loss as a possible result of the worker’s 
managerial decisions indicates 
independent contractor status. Workers 
who incur little or no costs or expenses, 
simply provide their labor, and/or are 
paid an hourly or flat rate are unlikely 
to possibly experience a loss, and this 
factor may suggest employee status in 
those circumstances. The fact that 
workers may earn more or less at times 
(and their earnings may decline) 
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262 Selker Bros., 949 F.2d at 1294 (emphasis 
added). 


263 DialAmerica, 757 F.2d at 1386. 
264 Snell, 875 F.2d at 810. See also Flint Eng’g, 


137 F.3d at 1441 (‘‘[P]laintiffs are hired on a per- 
hour basis rather than on a flat-rate-per-job basis. 
There is no incentive for plaintiffs to work faster or 
more efficiently in order to increase their 
opportunity for profit. Moreover, there is absolutely 
no risk of loss on plaintiffs’ part.’’). 


265 Lauritzen, 835 F.2d at 1536. 
266 Off Duty Police, 915 F.3d at 1059. 
267 Scantland, 721 F.3d at 1317. 


268 Id. at 1316–17. 
269 Id. at 1317. 
270 Capital Int’l, 466 F.3d at 308. 
271 Off Duty Police, 915 F.3d at 1059. See also 


Snell, 875 F.2d at 810 (cake decorators’ ‘‘earnings 
did not depend upon their judgment or initiative, 
but on the [employer’s] need for their work’’); 
Collinge v. IntelliQuick Delivery, Inc., No. 2:12-cv- 
00824 JWS, 2015 WL 1299369, at *4–5 (D. Ariz. 
Mar. 23, 2015) (workers could not increase profit by 
taking on more work, noting that ‘‘a worker’s ability 
to simply work more is irrelevant’’ because ‘‘[m]ore 
work may lead to more revenue, but not necessarily 
more profit’’); Solis v. Kansas City Transp. Grp., No. 
10–0887–CV–W–REL, 2012 WL 3753736, at *9 
(W.D. Mo. Aug. 28, 2012) (‘‘The driver’s ability to 
make more money by driving additional routes is 
akin to a waiter making more money by taking 
another shift.’’); Solis v. Cascom, No. 3:09-cv-257, 
2011 WL 10501391, at *6 (S.D. Ohio Sept. 21, 2011) 
(explaining that there was no opportunity for 
increased profit based on the workers’ managerial 
skills; although they could work additional hours 
to increase their income, they made no decisions 
regarding routes, acquisition of materials, ‘‘or any 
facet normally associated with operating an 
independent business’’). 


272 See Karlson v. Action Process Serv. & Priv. 
Investigation, LLC, 860 F.3d 1089, 1095 (8th Cir. 


2017). See also Express Sixty-Minutes, 161 F.3d at 
304 (opportunity for profit or loss factor indicated 
independent contractor status because the drivers 
could choose among ‘‘which jobs were most 
profitable’’). 


273 86 FR 1247. 
274 2015 WL 4449086, at *6 (withdrawn June 7, 


2017). 
275 The Department notes, as it explains 


elsewhere in this proposal, that the fact that a 
worker has a business in an industry separate from 
the business in which the worker is working for the 
employer has little relevance when applying this 
factor. 


276 The Department is providing examples at the 
end of the discussion of each factor for the benefit 
of the public, and the addition or alteration of any 
of the facts in any of the examples may change the 
resulting analysis. Additionally, while the examples 
help illustrate the application of particular factors 
of the economic reality test, no one factor is 
determinative of whether a worker is an employee 
or independent contractor. 


depending on how much they work is 
not the equivalent of experiencing a 
financial loss. 


For example, the Third Circuit has 
explained that certain workers whose 
earnings ‘‘derived primarily from their 
fixed commission’’ from the employer 
and ‘‘were not tied to price levels and 
resale profit margins’’ had ‘‘no 
meaningful opportunities for profit nor 
any significant risk of financial loss,’’ 
indicating employee status.262 Yet, a 
finding that workers ‘‘risked financial 
loss’’ indicates independent contractor 
status.263 The Tenth Circuit has 
explained, in a case finding that this 
factor favored employee status, that the 
workers ‘‘did not undertake the risks 
usually associated with an independent 
business,’’ ‘‘there was no way that [they] 
could experience a business loss,’’ and 
‘‘[a] reduction in money earned by the 
[workers] is not a ‘loss’ sufficient to 
satisfy the criteria for independent 
contractor status.’’ 264 The Seventh 
Circuit has explained, in a case 
involving migrant farm workers, that 
they had no possibility of a loss and that 
‘‘[a]ny reduction in earnings due to a 
poor pickle crop is a loss of wages, and 
not of an investment.’’ 265 And the Sixth 
Circuit has explained in a case 
involving workers paid by the hour that 
they did not ‘‘appear to have been at 
risk of a loss based on their decision to 
work or not’’ and that ‘‘[d]ecreased pay 
from working fewer hours does not 
qualify as a loss.’’ 266 Relatedly, the fact 
that an employer may impose fines, 
penalties, or chargebacks on a worker 
for faulty performance does not mean 
that the worker may experience a loss. 
The Eleventh Circuit has explained that 
the ‘‘argument that plaintiffs could 
control losses by avoiding chargebacks 
is unpersuasive,’’ elaborating that 
‘‘[c]hargebacks relate to the quality of a 
technician’s skill, not his managerial or 
entrepreneurial prowess.’’ 267 


Some decisions by a worker that may 
affect the worker’s earnings do not 
necessarily reflect managerial skill. 
Accordingly, proposed § 795.110(b)(1) 
explains that a worker’s decision to 
work more hours (when paid hourly) or 
work more jobs (when paid a flat fee per 
job) where the employer controls 


assignment of hours or jobs is similar to 
decisions that employees routinely 
make and does not reflect managerial 
skill. 


The Eleventh Circuit explained in a 
case involving cable installers that their 
‘‘opportunity for profit was largely 
limited to their ability to complete more 
jobs than assigned, which is analogous 
to an employee’s ability to take on 
overtime work or an efficient piece-rate 
worker’s ability to produce more 
pieces.’’ 268 The court further explained 
that a worker’s ‘‘ability to earn more by 
being more technically proficient is 
unrelated to [the worker’s] ability to 
earn or lose profit via his managerial 
skill, and it does not indicate that he 
operates his own business.’’ 269 The 
Fourth Circuit similarly explained in a 
case involving security guards that the 
guards could not ‘‘exercise or hone their 
managerial skill to increase their pay’’ 
because the employer ‘‘paid [them] a set 
rate for each shift worked’’ and the 
customer’s ‘‘schedule and security 
needs dictated the number of shifts 
available and the hours worked.’’ 270 
And the Sixth Circuit explained in a 
case involving workers paid by the hour 
that they ‘‘earned a set hourly wage 
regardless of the skill they 
exercised.’’ 271 By comparison, the 
Eighth Circuit found in a case involving 
a process server that, because the 
worker decided where and how often to 
work and ‘‘decided which assignments 
he was willing to accept’’ based on the 
worker’s own decisions regarding which 
jobs were more or less profitable and 
without any negative consequences 
imposed by the employer, this factor 
indicated independent contractor 
status.272 Thus, where a worker is paid 


by the job, the worker’s decision to work 
more jobs and the worker’s technical 
proficiency in completing each job are 
not the type of managerial skill that 
would indicate independent contractor 
status under this factor. 


Proposed § 795.110(b)(1) is consistent 
on this point with 2021 IC Rule 
§ 795.105(d)(1)(ii), which states that the 
opportunity for profit or loss factor 
‘‘weighs towards the individual being 
an employee to the extent the individual 
is unable to affect his or her earnings or 
is only able to do so by working more 
hours or faster.’’ 273 The Department 
likewise stated in AI 2015–1 that a 
‘‘worker’s ability to work more hours 
and the amount of work available from 
the employer have nothing to do with 
the worker’s managerial skill and do 
little to separate employees from 
independent contractors—both of whom 
are likely to earn more if they work 
more and if there is more work 
available.’’ 274 Thus, the Department’s 
proposed regulation on this point is 
consistent with its prior guidance in 
addition to being supported by case 
law.275 


The Department welcomes comments 
on all aspects of this factor. 


Example: Opportunity for Profit or Loss 
Depending on Managerial Skill 276 


A worker for a landscaping company 
performs assignments only as 
determined by the company for its 
corporate clients. The worker does not 
independently choose assignments, 
solicit additional work from other 
clients, advertise their services, or 
endeavor to reduce costs. The worker 
regularly agrees to work additional 
hours in order to earn more. In this 
scenario, the worker does not exercise 
managerial skill that affects their profit 
or loss. Rather, their earnings may 
fluctuate based on the work available 
and their willingness to work more. 
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277 See, e.g., WHD Op. Ltr. (Aug. 13, 1954); WHD 
Op. Ltr. FLSA–795 (Sept. 30, 1964); WHD Op. Ltr. 
(Oct. 12, 1965); WHD Op. Ltr. (Sept. 12, 1969); 
WHD Op. Ltr. WH–476, 1978 WL 51437, at *1 (Oct. 
19, 1978); WHD Op. Ltr., 1986 WL 1171083, at *1 
(Jan. 14, 1986); WHD Op. Ltr., 1986 WL 740454, at 
*1 (June 23, 1986); WHD Op. Ltr., 1995 WL 
1032469, at *1 (Mar. 2, 1995); WHD Op. Ltr., 1995 
WL 1032489, at *1 (June 5, 1995); WHD Op. Ltr., 
1999 WL 1788137, at *1 (July 12, 1999); WHD Op. 
Ltr., 2000 WL 34444352, at *1 (July 5, 2000); WHD 
Op. Ltr., 2000 WL 34444342, at *3 (Dec. 7, 2000); 
WHD Op. Ltr., 2002 WL 32406602, at *2 (Sept. 5, 


2002); WHD Fact Sheet #13, ‘‘Employment 
Relationship Under the Fair Labor Standards Act 
(FLSA)’’ (July 2008); AI 2015–1 (available at 2015 
WL 4449086) (withdrawn June 7, 2017). 


278 331 U.S. 704 (1947). 
279 See, e.g., DialAmerica, 757 F.2d at 1382; 


McFeeley, 825 F.3d at 241; Hobbs, 946 F.3d at 829; 
Off Duty Police, 915 F.3d at 1055; Lauritzen, 835 
F.2d at 1534–35; Alpha & Omega, 39 F.4th at 1082; 
Driscoll, 603 F.2d at 754; Paragon, 884 F.3d at 1235; 
Scantland,721 F.3d at 1311. The Second Circuit 
and the D.C. Circuit are alone among the circuit 
courts of appeals in treating the worker’s 
opportunity for profit or loss and the worker’s 
investment as a single factor. See, e.g., Franze, 826 
F. App’x at 76; Superior Care, 840 F.2d at 1058– 
59; Morrison, 253 F.3d at 11 (citing Superior Care, 
840 F.2d at 1058–59). 


280 86 FR 1186. 
281 Id. The 2021 IC Rule also cited Silk. Id. (citing 


Silk, 331 U.S. at 719). However, the Court in Silk 
merely decided that case based on its facts, 331 U.S. 
at 716–19, and in no way indicated that 
‘‘opportunities for profit or loss’’ and ‘‘investment 
in facilities’’ must be combined into one factor 
when reciting each of the relevant factors 
separately, id. at 716. 


282 86 FR 1247. 
283 Id. 


284 See generally Saleem, 854 F.3d at 141–46. 
285 917 F.3d at 382–85. 
286 348 F. App’x 57, 60–61 (5th Cir. 2009). 


Because of this lack of managerial skill 
affecting opportunity for profit or loss, 
this factor indicates employee status. 


In contrast, a worker provides 
landscaping services directly to 
corporate clients, including Company A. 
The worker produces their own 
advertising, negotiates contracts, 
decides which jobs to perform and 
when to perform them, and decides 
when and whether to hire helpers to 
assist with the work. This worker 
exercises managerial skill that affects 
their opportunity for profit or loss, 
indicating independent contractor 
status. 


2. Investments by the Worker and the 
Employer (Proposed § 795.110(b)(2)) 


The Department is proposing to treat 
investment as a standalone factor in the 
economic reality analysis (consistent 
with the Department’s approach prior to 
the 2021 IC Rule and with the approach 
of most courts) instead of considering 
investment within the opportunity for 
profit or loss factor (as 
§ 795.105(d)(1)(ii) in the 2021 IC Rule 
does). Proposed § 795.110(b)(2) states 
that an investment borne by the worker 
must be capital or entrepreneurial in 
nature to indicate independent 
contractor status. Such investments, for 
example, generally support an 
independent business and serve a 
business-like function, such as 
increasing the worker’s ability to do 
different types of or more work, 
reducing costs, or extending market 
reach, thus suggesting that the worker is 
in business for themself. Proposed 
§ 795.110(b)(2) further notes that costs 
borne by the worker simply to perform 
their job (e.g., tools and equipment to 
perform a specific job and the worker’s 
labor) are not evidence of capital or 
entrepreneurial investment. Finally, 
proposed § 795.110(b)(2) provides that 
the worker’s investments should be 
evaluated on a relative basis with the 
employer’s investments, a position 
taken by many circuit courts of appeals. 


From its earliest applications of the 
economic reality analysis until the 2021 
IC Rule, the Department consistently 
identified the worker’s investment as a 
separate factor in the analysis.277 


Beginning with the Supreme Court’s 
decision in Silk,278 courts with the 
exception of the Second and D.C. 
Circuits have almost universally 
identified the worker’s investment as a 
separate factor.279 Breaking from this 
longstanding approach, the 2021 IC Rule 
stated that investment is considered as 
part of the opportunity for profit or loss 
factor: ‘‘[T]he Department adopts its 
proposal, consistent with Second 
Circuit caselaw, to consider investment 
as part of the opportunity factor.’’ 280 
The Department further stated in the 
2021 IC Rule that courts consider 
opportunity for profit or loss and 
investment to be related and combining 
them into one factor eliminates 
duplicative analyses.281 


The Department believes that the 
2021 IC Rule’s approach of considering 
investment ‘‘as part of’’ the opportunity 
for profit or loss factor is flawed. 
Section 795.105(d)(1)(ii) of the 2021 IC 
Rule states that the opportunity for 
profit or loss factor indicates 
independent contractor status if the 
worker exercises initiative or if the 
worker manages their investment in the 
business.282 Under the provision, the 
worker ‘‘does not need to have an 
opportunity for profit or loss based on 
both for this factor to weigh towards the 
individual being an independent 
contractor.’’ 283 Thus, if either initiative 
or investment suggests independent 
contractor status, the other cannot 
change that outcome even if it suggests 
employee status. For example, under the 
2021 IC Rule, if the worker makes no 
investment in the work but exercises 
initiative, then the opportunity for profit 
or loss factor indicates independent 
contractor status. In effect, that the 


worker makes no capital or 
entrepreneurial investment (a fact that 
indicates employee status) is eliminated 
from the analysis under that rule. Put 
another way, if a worker has an 
opportunity for profit or loss based on 
initiative, the opportunity for profit or 
loss factor under the 2021 IC Rule 
indicates independent contractor status, 
and the investment factor cannot reverse 
or weigh against that finding even if it 
indicates employee status as a matter of 
economic reality because, for example, 
the worker makes no investment. The 
Department believes that the way in 
which 2021 IC Rule § 795.105(d)(1)(ii) 
considers investment as part of the 
opportunity for profit or loss factor may 
incorrectly tilt the analysis in favor of 
independent contractor outcomes. 
Moreover, although the 2021 IC Rule 
purported to adopt the Second Circuit’s 
approach of considering investment as 
part of opportunity for profit or loss, 
Second Circuit case law does not 
support the Rule’s position that this 
factor indicates independent contractor 
status if either investment or initiative 
indicates an opportunity for profit or 
loss even if the other indicates 
employee status.284 


There is little basis for an approach 
that always considers the worker’s 
investment within the worker’s 
opportunity for profit or loss factor, 
which can have the effect in some cases 
of preventing investment from affecting 
the analysis. The worker’s investment 
may be relevant to whether the worker 
is economically dependent on the 
employer separate and apart from the 
worker’s opportunity for profit or loss. 
This is consistent with various circuit 
court decisions which have found both 
opportunity for profit or loss and 
investment to be independently 
probative. For example, the Fifth Circuit 
found in Parrish that the investment 
factor favored employee status (although 
it merited ‘‘little weight’’ given the 
nature of the work) and that the 
opportunity for profit or loss factor 
favored independent contractor 
status.285 In Cromwell v. Driftwood 
Electrical Contractors, Inc., the Fifth 
Circuit conversely found that the 
investment factor indicated 
independent contractor status because 
the workers ‘‘invested a relatively 
substantial amount in their trucks, 
equipment, and tools’’ but that their 
opportunity for profit or loss was 
‘‘severely limit[ed].’’ 286 In Nieman v. 
National Claims Adjusters, Inc., the 
Eleventh Circuit found that the 
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287 775 F. App’x 622, 624–25 (11th Cir. 2019). 
288 721 F.3d at 1316–18. 
289 The 2021 IC Rule suggested that a shift to a 


‘‘knowledge-based economy’’ reduced the probative 
value of the investment factor because these types 
of workers can be in business for themselves ‘‘with 
minimal physical capital’’ investment. 86 FR 1175. 
That rule’s suggestion would be addressed by this 
proposal’s approach to the investment factor. By 
focusing on the capital or entrepreneurial nature of 
the worker’s investment, the proposed investment 
factor would not be limited to considering 
investments in physical capital but would also 
consider entrepreneurial investments by a worker to 
develop marketable knowledge. 


290 See 835 F.2d at 1537. 
291 Id. 
292 884 F.3d at 1236 (quoting Snell, 875 F.2d at 


810). See also, e.g., Off Duty Police, 915 F.3d at 
1056 (‘‘ ‘The capital investment factor is most 
significant if it reveals that the worker performs a 
specialized service that requires a tool or 
application which he has mastered.’ ’’) (quoting 
Donovan v. Brandel, 736 F.2d 1114, 1118–19 (6th 
Cir. 1984)); Mr. W Fireworks, 814 F.2d at 1052 
(‘‘The fact that a few [workers] engage in minimal 
investments has little legal relevance, when the 
overwhelming majority of the risk capital is 
supplied by [the employer].’’); Pilgrim Equip., 527 
F.2d at 1314 (The employer’s provision of ‘‘[a]ll 
investment or risk capital’’ and ‘‘all costly 
necessities’’ that the workers need to operate 
confirms the workers’ ‘‘total dependency’’ on the 
employer.); cf. Nieman, 775 F. App’x at 625 
(investment factor indicated independent contractor 
status because the worker ‘‘had his own home 
office, a laptop, and iPad for field work and was 
equipped with a vehicle, ladder, measuring tools, 


digital voice and photographic equipment, and 
‘other similar tools of the trade.’ ’’). 


293 781 F.2d at 1318. 
294 915 F.3d at 1056. See also Keller, 781 F.3d at 


810–11 (fact that equipment could be used ‘‘for both 
personal and professional tasks’’ weakens the 
indication of independent contractor status). 


295 161 F.3d at 304. 
296 814 F.2d at 1052; see also Sigui v. M + M 


Commc’ns, Inc., 484 F. Supp. 3d 29, 39 (D.R.I. 2020) 
(discounting relevance of workers’ investment in 
vehicles because they could be used for other 
purposes), jury verdict for plaintiffs, 1:14–CV– 
00442, Dckt. No. 172 (June 13, 2022); Roeder v. 
DirecTV, Inc., No. C14–4091–LTS, 2017 WL 
151401, at *17 (N.D. Iowa Jan. 13, 2017) (rejecting 
argument that ‘‘plaintiffs’ purchase and/or use of 
personal vehicles [weighs] in favor of finding 
plaintiffs were independent contractors’’ because 
the ‘‘vehicles had been purchased prior to taking 
DIRECTV work orders’’ and the record does not 
indicate that the vehicles were purchased for any 
business purpose). 


investment factor weighed in favor of 
independent contractor status while the 
opportunity for profit or loss factor did 
‘‘not weigh in favor of either’’ 
independent contractor or employee 
status.287 And in Scantland v. Jeffry 
Knight, Inc., the Eleventh Circuit found 
that the opportunity for profit or loss 
factor ‘‘point[ed] strongly toward 
employee status’’ although the 
investment factor weighed slightly in 
favor of independent contractor 
status.288 Thus, investment is relevant 
to the ultimate economic dependence 
inquiry separate and apart from 
opportunity for profit or loss. 


For these reasons, the Department is 
proposing to return to treating the 
worker’s investment as a separate factor 
from the opportunity for profit or loss 
factor. 


The Department is also proposing, in 
addition to considering the amount and 
value of the worker’s investment, that 
the nature of and reason for the 
investment should be considered. 
Specifically, proposed § 795.110(b)(2) 
states that for a worker’s investment to 
indicate independent contractor status, 
the investment must be capital or 
entrepreneurial in nature. The 
Department believes that the worker’s 
investment should generally support an 
independent business or serve a 
business-like function, such as 
increasing the worker’s ability to do 
different types of or more work, 
reducing costs, or extending market 
reach, to indicate independent 
contractor status.289 On the other hand, 
as proposed § 795.110(b)(2) notes, costs 
borne by a worker to perform a 
particular job are not the type of capital/ 
entrepreneurial investments that suggest 
independent contractor status. The 
Department believes that considering 
the investment factor in this manner is 
consistent with the overall inquiry of 
determining whether the worker is 
economically dependent on the 
employer for work or is in business for 
themself. The nature of the worker’s 
investment illuminates that distinction: 
an investment that is capital in nature 
indicates that the worker is operating as 


an independent business. Yet, an 
investment that is expedient to perform 
a particular job (such as tools or 
equipment purchased to perform the job 
and that have no broader use for the 
worker) does not indicate 
independence. The Department 
understands that independent 
contractors make both capital 
investments to generally support their 
business and investments to perform 
particular jobs; therefore, the existence 
of expenses to perform jobs will not 
prevent this factor from indicating 
independent contractor status so long as 
there are also investments that are 
capital in nature indicating an 
independent business. 


Consistent with the proposed 
approach, many appellate court 
decisions have emphasized how the 
worker’s investment must be capital in 
nature for it to indicate independent 
contractor status. For example, in 
Secretary of Labor v. Lauritzen, the 
Seventh Circuit found that migrant farm 
workers were not independent 
contractors, but employees, due in part 
to the lack of capital investments made 
by the workers.290 As the court noted, 
investments that establish a worker’s 
status as an independent contractor 
should ‘‘be large expenditures, such as 
risk capital, capital investments, and not 
negligible items or labor itself. . . . The 
workers here are responsible only for 
providing their own gloves [which] do 
not constitute a capital investment.’’ 291 
In Acosta v. Paragon Contractors Corp., 
the Tenth Circuit explained that ‘‘[t]he 
mere fact that workers supply their own 
tools or equipment does not establish 
status as independent contractors; 
rather, the relevant ‘investment’ is ‘the 
amount of large capital expenditures, 
such as risk capital and capital 
investments, not negligible items, or 
labor itself.’ ’’ 292 


Relatedly, the use of a personal 
vehicle that the worker already owns to 
perform work—or that the worker leases 
as required by the employer to perform 
work—is generally not an investment 
that is capital or entrepreneurial in 
nature. For example, in Scantland, the 
Eleventh Circuit explained that the ‘‘fact 
that most technicians will already own 
a vehicle suitable for the work’’ suggests 
that there is ‘‘little need for significant 
independent capital.’’ 293 In Off Duty 
Police, the Sixth Circuit found that, 
because the workers’ vehicles ‘‘could be 
used for any purpose, not just on the 
job,’’ they did not indicate independent 
contractor status.294 The Fifth Circuit 
likewise considers the purpose of the 
vehicle and how the worker uses it. For 
example, in Express Sixty-Minutes, it 
explained that, ‘‘[a]lthough the driver’s 
investment of a vehicle is no small 
matter, that investment is somewhat 
diluted when one considers that the 
vehicle is also used by most drivers for 
personal purposes.’’ 295 And in Brock v. 
Mr. W Fireworks, it noted that most of 
the workers in that case purchased 
vehicles for personal and family 
reasons, not business reasons.296 This 
approach to considering a worker’s use 
of a personal vehicle that the worker 
already owns to perform work is 
consistent with the overarching inquiry 
of examining the economic realities of 
the worker’s relationship with the 
employer. 


Proposed § 795.110(b)(2) additionally 
provides that the worker’s investment 
be evaluated in relation to the 
employer’s investment in its business. 
This approach is not only consistent 
with the totality-of-the-circumstances 
analysis that is at the heart of the 
economic reality test, but it would also 
provide factfinders with an additional 
tool to differentiate between a worker’s 
economic dependence and 
independence based on the particular 
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297 See 86 FR 24313–24314 (as explained in 
section II.E. supra, the Withdrawal Rule was 
vacated by a district court decision that is currently 
on appeal before the Fifth Circuit). 


298 2015 WL 4449086, at *8 (withdrawn June 7, 
2017). 


299 Id. 
300 See WHD Op. Ltr., 2002 WL 32406602, at *1– 


2 (Sept. 5, 2002) (workers’ ‘‘hand tools, which can 
cost between $5,000 and $10,000,’’ were ‘‘small in 
comparison to [the employer’s] investment,’’ but the 
‘‘amount is none the less substantial’’ and ‘‘thus 
indicative of an independent contractor 
relationship’’); WHD Op. Ltr., 2000 WL 34444342, 
at *4 (Dec. 7, 2000) (comparing ‘‘the relative 
investments’’ of the worker and the employer is the 
correct approach). 


301 See 86 FR 1188 (‘‘comparing the individual 
worker’s investment to the potential employer’s 
investment should not be part of the analysis of 
investment’’). See also WHD Fact Sheet #13 (July 
2008) (describing the factor as ‘‘[t]he amount of the 
[worker’s] investment in facilities and equipment’’ 
without any further discussion). 


302 Hobbs, 946 F.3d at 831–32 (quoting 
Cornerstone Am., 545 F.3d at 344) (emphasis in 
quoted language). 


303 Paragon, 884 F.3d at 1236; see also Flint 
Eng’g, 137 F.3d at 1442 (‘‘In making a finding on 
this factor, it is appropriate to compare the worker’s 
individual investment to the employer’s investment 
in the overall operation.’’). 


304 Off Duty Police, 915 F.3d at 1056 (quoting 
Keller, 781 F.3d at 810). 


305 McFeeley, 825 F.3d at 243. See also Verma, 
937 F.3d at 231 (summarizing how courts have 
viewed this factor in cases examining the 
employment status of exotic dancers: ‘‘all 
concluded that ‘a dancer’s investment is minor 
when compared to the club’s investment’ ’’) 
(quoting the district court’s decision); Lauritzen, 
835 F.2d at 1537 (disagreeing that ‘‘the overall size 
of the investment by the employer relative to that 
by the worker is irrelevant’’ and finding that ‘‘that 
the migrant workers’ disproportionately small stake 
in the pickle-farming operation is an indication that 
their work is not independent of the defendants’’); 
Driscoll, 603 F.2d at 755 (strawberry growers’ 
investment in light equipment, including hoes, 
shovels, and picking carts was ‘‘minimal in 
comparison’’ with employer’s total investment in 
land and heavy machinery); see also Iontchev, 685 
F. App’x at 550 (noting that the drivers ‘‘invested 
in equipment or materials and employed helpers to 
perform their work’’ but concluding that the 
investment factor was ‘‘neutral’’ because the cab 
company ‘‘leased taxicabs and credit card machines 
to most of the [drivers]’’). 


306 854 F.3d at 144 (quoting Snell, 875 F.2d at 
810). 


307 Id. at 144–46; see also Franze, 826 F. App’x 
at 77–78 (purchasing delivery routes ‘‘without any 
financial assistance from Bimbo’’ constitutes a 
substantial financial outlay that weighs in favor of 
independent contractor status). 


308 Scantland, 721 F.3d at 1317–18; see also 
Nieman, 775 F. App’x at 625. 


309 The 2021 IC Rule cited these decisions from 
the Fifth and Eighth Circuits in rejecting the relative 
investments approach. See 86 FR 1188. 


310 See Parrish, 917 F.3d at 382–83 (explaining 
that ‘‘[o]ur court uses a side-by-side comparison 
method in evaluating this factor’’ and determining 
that the relative investments factor favors employee 
status); Cornerstone Am., 545 F.3d at 344 
(explaining that ‘‘we compare each worker’s 
individual investment to that of the alleged 
employer’’ and determining that the employer’s 
‘‘greater overall investment in the business scheme 
convinces us that the relative-investment factor 
weighs in favor of employee status’’) (emphasis in 
original). 


311 917 F.3d at 383. 


facts of the case. Comparing the 
worker’s investment to the employer’s 
investment can be a gauge of the 
worker’s independence or dependence. 
If the worker’s investment compares 
favorably to the employer’s investment, 
then that fact suggests independence on 
the worker’s part and the existence of a 
business-to-business relationship 
between the worker and the employer. 
If the worker’s investment does not 
compare favorably to the employer’s 
investment, then that fact suggests that 
the worker is economically dependent 
and an employee of the employer. The 
Department understands that a worker’s 
investment need not be (and rarely ever 
is) of the same magnitude and scope as 
the employer’s investment to indicate 
that the worker is an independent 
contractor. Thus, although a worker’s 
investment need not be on par with the 
employer’s investment, it should 
support an independent business for 
this factor to indicate independent 
contractor status. 


The Department has previously, but 
not consistently, explained that a 
worker’s investment should be 
considered in relation to the employer’s 
investment in its business. For example, 
in the Withdrawal Rule, the Department 
questioned the 2021 IC Rule’s 
preclusion of consideration of the 
employer’s investment.297 In AI 2015–1, 
the Department explained that a 
worker’s investment ‘‘should not be 
considered in isolation’’ because ‘‘it is 
the relative investments that matter.’’ 298 
AI 2015–1 further explained that, in 
addition to ‘‘the nature of the 
investment,’’ ‘‘comparing the worker’s 
investment to the employer’s 
investment helps determine whether the 
worker is an independent business.’’ 299 
The Department also compared the 
worker’s and the employer’s relative 
investments in opinion letters issued by 
the Wage and Hour Division.300 
However, in the 2021 IC Rule, the 
Department rejected any comparison of 
the worker’s investment to the 
employer’s investment in its 


business.301 Because of the 
Department’s inconsistency on this 
point, it is important for the Department 
to address this point in this rulemaking. 


Numerous circuit courts of appeals 
consider the worker’s investment in the 
work in comparison to the employer’s 
investment in its business. For example, 
the Fifth Circuit has explained that it 
‘‘consider[s] the relative investments’’ 
and that, ‘‘[i]n considering this factor, 
‘we compare each worker’s individual 
investment to that of the alleged 
employer.’’’ 302 The Tenth Circuit has 
similarly explained that, ‘‘[t]o analyze 
this factor, we compare the investments 
of the worker and the alleged 
employer.’’ 303 The Sixth Circuit has 
explained that ‘‘[t]his factor requires 
comparison of the worker’s total 
investment to the ‘company’s total 
investment, including office rental 
space, advertising, software, phone 
systems, or insurance.’ ’’ 304 And the 
Fourth Circuit has compared the 
employers’ payment of rent, bills, 
insurance, and advertising expenses to 
the workers’ ‘‘limited’’ investment in 
their work.305 


A few circuits do not compare the 
worker’s investment in the work to the 
employer’s investment in its business. 
For example, the Second Circuit has 
recently focused on whether the worker 


has made a significant investment, 
irrespective of the employer’s 
investment. In Saleem, the Second 
Circuit stated (like many other courts) 
that under ‘‘the economic reality test, 
‘large capital expenditures’—as opposed 
to ‘negligible items, or labor itself’—are 
highly relevant to determining whether 
an individual is an employee or an 
independent contractor.’’ 306 The 
Second Circuit elaborated that the key is 
whether the worker’s financial 
investment was made in order to 
generate a return on the investment.307 
The Eleventh Circuit has likewise 
focused on the nature of the worker’s 
investment without comparing it to the 
employer’s investment.308 Neither the 
Second Circuit nor the Eleventh Circuit 
have expressly rejected comparing the 
investments, and as explained herein, 
the Department believes that comparing 
investments is consistent with the 
totality-of-the-circumstances analysis 
and is helpful in distinguishing between 
a worker’s economic dependence and 
independence. 


The usefulness of comparing the 
worker’s investment to the employer’s 
investment is not undermined because 
certain decisions from the Fifth and 
Eighth Circuits gave little weight to the 
comparison based on the facts and 
circumstances of the particular cases 
before them.309 The Fifth Circuit 
decisions (Parrish and Cornerstone 
America) compared the relative 
investments as part of their analyses.310 
Although the Parrish decision accorded 
the relative investment factor ‘‘little 
weight in the light of the other 
summary-judgment-record evidence 
supporting IC-status,’’ 311 this does not 
support the conclusion that this factor is 
not useful. Instead, it simply reflects the 
Fifth Circuit’s faithful application in 
that case of a totality-of-the- 
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312 86 FR 1188 (citing Cornerstone Am., 545 F.3d 
at 346). 


313 See, e.g., Sanchez Oil & Gas Corp. v. Crescent 
Drilling & Prod., Inc., 7 F.4th 301, 313 n.17 (5th Cir. 
2021); Hobbs, 946 F.3d at 829 (describing the 
investment factor as ‘‘‘the extent of the relative 
investments of the worker and the alleged 
employer’’’) (quoting Cornerstone Am., 545 F.3d at 
343). Thus, the Fifth Circuit routinely considers the 
relative investments of the worker and the employer 
even if the factor may ultimately be accorded less 
weight in some cases depending on the facts and 
circumstances of the case. 


314 860 F.3d at 1096. 
315 Alpha & Omega, 39 F.4th at 1082 (citing 


Karlson, 860 F.3d at 1093). 


316 86 FR 1247. 
317 Id. 


318 86 FR 1192 (citing a variety of circuit case law: 
Razak, 951 F.3d at 142; Hobbs, 946 F.3d at 829; 
Karlson, 860 F.3d at 1092–93; McFeeley, 825 F.3d 
at 241; Keller, 781 F.3d at 807; Scantland, 721 F.3d 
at 1312). 


319 See, e.g., Superior Care, 840 F.2d at 1060–61. 
320 Snell, 875 F.2d at 811 (citing Donovan v. 


Sureway Cleaners, 656 F.2d 1368, 1372 (9th Cir. 
1981)); see also Keller, 781 F.3d at 807 (same); WHD 
Op. Ltr., 2002 WL 32406602, at *3 (Sept. 5, 2002) 
(same). 


321 See, e.g., Parrish., 917 F.3d at 386–87 (noting 
that one of the relevant considerations under the 
permanency factor is the total length of the working 
relationship between the parties); Capital Int’l, 466 
F.3d at 308–09 (in analyzing the degree of 
permanency of the working relationship, the ‘‘more 
permanent the relationship, the more likely the 
worker is to be an employee’’); DialAmerica, 757 
F.2d at 1385 (finding that ‘‘the permanence-of- 


Continued 


circumstances approach considering 
many factors—no one of which was 
dispositive. Moreover, that the 
Cornerstone America decision ‘‘did not 
even mention the [employer’s] larger 
investment’’ when ‘‘summing up the 
entirety of the facts and analyzing 
whether the workers were economically 
dependent on the [employer] as a matter 
of economic reality’’ as stated in the 
2021 IC Rule,312 likewise does not 
support the conclusion that the relative 
investment factor is not useful, but 
instead simply reflects the 
overwhelming evidence of employee 
status in that case. Indeed, the Fifth 
Circuit’s recent decisions reflect a 
continued commitment to considering 
the worker’s investment in relation to 
the employer’s investment.313 


In Karlson v. Action Process Service & 
Private Investigations, LLC, the Eighth 
Circuit affirmed the district court’s 
decision to allow evidence of the 
worker’s and the employer’s relative 
investments but not allow the worker to 
ask the employer about the dollar 
amount of its investment because 
‘‘allowing [the worker] to ‘billboard 
large numbers’ . . . would create the 
danger of unfair prejudice.’’ 314 Thus, 
the Eighth Circuit simply affirmed a 
nuanced district court decision 
regarding how much evidence of the 
employer’s investment to allow but did 
not preclude consideration of the 
worker’s and the employer’s relative 
investments. Moreover, the Eighth 
Circuit recently issued a decision 
articulating, as the jury instruction in 
Karlson had, the investment factor as 
‘‘the relative investments of the alleged 
employer and the employee.’’ 315 


For all of these reasons, the 
Department believes that the proposal to 
consider the worker’s investment in 
relation to the employer’s investment in 
its business is supported by prior WHD 
guidance and many appellate court 
decisions, is consistent with the overall 
totality-of-the-circumstances inquiry 
whether the worker is economically 
dependent on the employer or operating 
as an independent business and would 


aid factfinders’ analyses when applying 
that inquiry. 


The Department welcomes comments 
on all aspects of this factor. 


Example: Investments by the Worker 
and the Employer 


A graphic designer provides design 
services for a commercial design firm. 
The firm provides software, a computer, 
office space, and all the equipment and 
supplies for the worker. The company 
invests in marketing and finding clients 
and maintains a central office from 
which to manage services. The worker 
occasionally uses their own preferred 
drafting tools for certain jobs. In this 
scenario, the worker’s relatively minor 
investment in supplies is not capital in 
nature and does little to further a 
business beyond completing certain 
jobs. Thus, this factor indicates 
employee status. 


A graphic designer occasionally 
completes design projects for a local 
design firm. The graphic designer 
purchases their own design software, 
computer, drafting tools, and rents an 
office in a shared workspace. The 
worker also spends money to market 
their services. These types of 
investments support an independent 
business and are capital in nature (e.g., 
they allow the worker to do more work 
and extend their market reach). Thus, 
these facts indicate that the worker is in 
business for themself and may be a 
freelance graphic designer (i.e., an 
independent contractor), not an 
employee of the local design firm. 


3. Degree of Permanence of the Work 
Relationship (§ 795.110(b)(3)) 


The Department is proposing to 
modify § 795.105(d)(2)(ii) of the 2021 IC 
Rule, which describes the ‘‘degree of 
permanence of the working relationship 
between the individual and the 
potential employer,’’ and address the 
permanency factor in proposed 
§ 795.110(b)(3). This provision in the 
2021 IC Rule states that this factor 
weighs in favor of the worker being an 
independent contractor where the work 
relationship is ‘‘by design definite in 
duration or sporadic’’ and that it weighs 
in favor of the worker being an 
employee where the work relationship 
is ‘‘by design indefinite in duration or 
continuous.’’ 316 The 2021 IC Rule 
provision also recognizes that ‘‘the 
seasonal nature of work by itself would 
not necessarily indicate independent 
contractor classification.’’ 317 


As the Department noted in the 2021 
IC Rule, ‘‘courts and the Department 


routinely consider this factor when 
applying the economic reality analysis 
under the FLSA to determine employee 
or independent contractor status.’’ 318 
Consistent with case law analyzing this 
factor, the Department is proposing to 
provide further specificity by noting 
that an indefinite or continuous 
relationship is consistent with an 
employment relationship, but that a 
worker’s lack of a permanent or 
indefinite relationship with an 
employer is not necessarily indicative of 
independent contractor status if it does 
not result from the worker’s own 
independent business initiative.319 The 
Department is also proposing to 
continue to recognize that a lack of 
permanence may be inherent in certain 
jobs—such as temporary and seasonal 
work—and that this is not necessarily 
an indicator of independent contractor 
status because a lack of permanence 
does not necessarily mean that the 
worker is in business for themself 
instead of being economically 
dependent on the employer for work. 


Courts typically describe this factor’s 
relevance as follows: ‘‘ ‘Independent 
contractors’ often have fixed 
employment periods and transfer from 
place to place as particular work is 
offered to them, whereas ‘employees’ 
usually work for only one employer and 
such relationship is continuous and of 
indefinite duration.’’ 320 For example, a 
typical employee often has an at-will 
work relationship with the employer 
and works indefinitely until either party 
decides to end that work relationship. 
Conversely, an independent contractor 
does not seek such a permanent or 
indefinite engagement with one entity. 
Because of these general characteristics 
of work relationships, the length of time 
or duration of the work relationship has 
long been considered under the 
‘‘permanence’’ factor as an indicator of 
employee or independent contractor 
status.321 
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working-relationship factor indicates that the home 
researchers were ‘employees’ ’’ because they 
‘‘worked continuously for the defendant, and many 
did so for long periods of time’’); Pilgrim Equip., 
527 F.2d at 1314 (‘‘the permanent nature of the 
relations between [the employer] and these 
operators indicates dependence’’); see also Reyes v. 
Remington Hybrid Seed Co., 495 F.3d 403, 408 (7th 
Cir. 2007) (describing an independent contractor as 
an individual who ‘‘appears, does a discrete job, 
and leaves again’’); Reich v. Circle C. Invs., Inc., 998 
F.2d 324, 328 (5th Cir. 1993) (‘‘[a]lthough not 
determinative, the impermanent relationship 
between the dancers and the [employer] indicates 
non-employee status’’). 


322 Superior Care, 840 F.2d at 1061 (citing Mr. W 
Fireworks, 814 F.2d at 1053–54); see also Flint 
Eng’g, 137 F.3d at 1442 (finding short duration of 
work relationships in oil and gas pipeline 
construction work to be intrinsic to the industry 
rather than a ‘‘choice or decision’’ on the part of the 
workers). 


323 See Paragon, 884 F.3d at 1235 (permanence 
factor favored employee status because the worker 
was hired temporarily for the harvest season ‘‘[b]ut 
his employment was permanent for the duration of 
each harvest season’’); Lauritzen, 835 F.2d at 1537 
(agricultural harvesters’ relationship with employer 
was ‘‘permanent and exclusive for the duration of 
that harvest season’’ and permanency was also 
indicated by the fact that many of the same migrant 
workers returned for the harvest each year; the 
court noted that ‘‘[m]any seasonal businesses 
necessarily hire only seasonal employees, but that 
fact alone does not convert seasonal employees into 
seasonal independent contractors’’). 


324 Mr. W Fireworks, 814 F.2d at 1053. 
325 Id. at 1054. 


326 Id. 
327 Superior Care, 840 F.2d at 1060. 
328 Id. at 1061. 
329 Flint Eng’g, 137 F.3d at 1442. 
330 The 2021 IC Rule suggested that a trend in the 


modern economy that reduces the probative value 
of the permanence factor is that workers have 
shorter job tenures. See 86 FR 1175. However, as 
explained above, courts have developed ways to 
consider permanency that take into account the fact 
that some jobs and industries have shorter job 


tenures, yet can evidence the regularity consistent 
with an employment relationship. 


331 See, e.g., Parrish, 917 F.3d at 386–87 (noting 
that one of the relevant considerations under the 
permanency factor is whether any plaintiff worked 
exclusively for the potential employer); Keller, 781 
F.3d at 807 (noting that ‘‘even short, exclusive 
relationships between the worker and the company 
may be indicative of an employee-employer 
relationship’’); Scantland, 721 F.3d at 1319 (noting 
that ‘‘[e]xclusivity is relevant’’ to the permanency 
of the work relationship). 


332 See, e.g., WHD Op. Ltr., 2002 WL 32406602, 
at *3 (Sept. 5, 2002) (considering exclusivity under 
permanence factor); WHD Op. Ltr., 2000 WL 
34444342, at *5 (Dec. 7, 2000) (same). 


333 See, e.g., Carrell v. Sunland Constr., Inc., 998 
F.2d 330, 332 (5th Cir. 1993) (finding welders to be 
independent contractors where they worked for 
multiple employers on a project-by-project basis 
rather than exclusively for one employer). 


334 331 U.S. at 706. 
335 Id. at 718. 
336 Superior Care, 814 F.2d at 1060; see also 


Saleem, 854 F.3d at 142 n.24 (‘‘It is certainly not 
unheard of for an individual to maintain two jobs 
at the same time, and to be an ‘employee’ in each 
capacity.’’); Keller, 781 F.3d at 808 (agreeing with 
the Second Circuit that ‘‘employees may work for 
more than one employer without losing their 
benefits under the FLSA’’); Circle C Invs., 998 F.2d 
at 328–29 (noting that ‘‘[t]he transient nature of the 
work force is not enough here to remove the 
dancers from the protections of the FLSA’’); 
Seafood Inc., 867 F.2d at 877 (‘‘The only question, 


However, the analysis under the 
‘‘permanence’’ factor is not limited 
solely to the length or definiteness of 
the work relationship. Courts have also 
recognized that the temporary or 
seasonal nature of some jobs may result 
in a ‘‘lack of permanence . . . due to 
operational characteristics intrinsic to 
the industry rather than to the workers’ 
own business initiative.’’ 322 In such 
instances, a lack of permanence alone is 
not an indicator of independent 
contractor status. One industry where 
courts have recognized that the lack of 
permanence or indefiniteness in the 
work relationship does not preclude 
employee status is seasonal agricultural 
work, where workers often work solely 
for the duration of a harvest season and 
may return the following year.323 
Another seasonal example is the Fifth 
Circuit’s analysis of the working 
relationship between a fireworks 
business that operated during specific 
periods of the year and the fireworks 
stand operators who sold the company’s 
goods, where the district court found 
the relationship to be impermanent due 
to the 80 percent turnover rate between 
seasons.324 The Fifth Circuit noted that 
‘‘in applying the Silk factors courts must 
make allowances for those operational 
characteristics that are unique or 
intrinsic to the particular business or 
industry, and to the workers they 
employ.’’ 325 The Fifth Circuit held that 
the ‘‘proper test for determining the 


permanency of the relationship’’ in such 
a seasonal industry is ‘‘not whether the 
alleged employees returned from season 
to season, but whether the alleged 
employees worked for the entire 
operative period of a particular 
season.’’ 326 


Courts have also recognized that non- 
seasonal temporary work is common in 
some industries, and that a lack of 
permanence in these work relationships 
is also not indicative of independent 
contractor status. For example, in Brock 
v. Superior Care, Inc., the Second 
Circuit found that nurses who were 
referred by a temporary health-care 
staffing agency to work for patients, 
hospitals, and nursing homes on a short- 
term basis were ‘‘transient’’ workers 
who did not have continuous or 
permanent work relationships with the 
staffing agency.327 Citing the discussion 
in Mr. W Fireworks regarding 
operational characteristics that may be 
unique to certain industries and the 
workers they employ, the Second 
Circuit determined that the lack of 
permanence did not preclude the nurses 
from being employees because this 
reflected ‘‘the nature of their profession 
and not their success in marketing their 
skills independently.’’ 328 Similarly, in 
Baker v. Flint Engineering & 
Construction Co., the Tenth Circuit 
determined that temporary rig welders 
who worked no more than two months 
at a time for a gas pipeline contractor 
exhibited sufficient permanency in their 
work relationship to indicate employee 
status because such temporary work was 
intrinsic in the industry rather than a 
‘‘choice or decision’’ by the workers.329 
Therefore, consistent with the 
applicable case law, the Department is 
proposing to revise the 2021 IC Rule 
provision’s acknowledgement that the 
seasonal nature of work alone would not 
necessarily indicate independent 
contractor status to acknowledge more 
broadly that a lack of permanence may 
be due to operational characteristics that 
are unique or intrinsic to particular 
businesses or industries and the workers 
they employ rather than the workers’ 
business initiative, in which case this 
factor would not weigh in favor of 
independent contractor 
classification.330 


Case law discussing the permanence 
factor also commonly addresses whether 
the work relationship is exclusive and 
the extent to which the workers work 
for others.331 The Department believes 
this analytical approach is appropriate, 
because working exclusively for a 
particular employer speaks to the 
permanence of the work relationship.332 
However, although an exclusive 
relationship is often associated with an 
employment relationship and a sporadic 
or project-based non-exclusive 
relationship is more frequently 
associated with independent contractor 
classification,333 courts have explained 
that simply having more than one job or 
working irregularly does not remove a 
worker from employee status and the 
protections of the FLSA. For example, 
in Silk, the ‘‘unloaders’’ came to the coal 
yard ‘‘when and as they please[d] . . . 
work[ing] when they wish and 
work[ing] for others at will.’’ 334 The 
Court determined that the unloaders 
were employees even though they had 
the ability to work for others: ‘‘That the 
unloaders did not work regularly is not 
significant. They did work in the course 
of the employer’s trade or business. This 
brings them under the coverage of the 
Act.’’ 335 Similarly, as the Second 
Circuit explained in Superior Care, the 
fact that the temporary nurses ‘‘typically 
work for several employers,’’ was ‘‘not 
dispositive of independent contractor 
status’’ as ‘‘employees may work for 
more than one employer without losing 
their benefits under the FLSA.’’ 336 
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therefore, is whether the fact that the workers 
moved frequently from plant to plant and from 
employer to employer removed them from the 
protections of the FLSA. We hold that it did not.’’); 
Hart v. Rick’s Cabaret Int’l, Inc., 967 F. Supp. 2d 
901, 921 (S.D.N.Y. 2013) (noting that ‘‘countless 
workers . . . who are undeniably employees under 
the FLSA—for example, waiters, ushers, and 
bartenders’’—work for multiple employers). 


337 Superior Care, 814 F.2d at 1060; see also 
Halferty, 821 F.2d at 267–68 (‘‘it is not dependence 
in the sense that one could not survive without the 
income from the job that we examine, but 
dependence for continued employment’’); 
DialAmerica, 757 F.2d at 1385 (noting that ‘‘[t]here 
is no legal basis’’ to say that work that constitutes 
a second source of income indicates a worker’s lack 
of economic dependence on a job because the 
proper analysis is ‘‘whether the workers are 
dependent on a particular business or organization 
for their continued employment’’). 


338 Off Duty Police, 915 F.3d at 1058. The 2021 
IC Rule correctly noted that a handful of cases 
improperly conflate having multiple sources of 
income with a lack of economic dependence on the 
potential employer. See 86 FR 1173, 1178. The 2021 
IC Rule characterized such a ‘‘dependence-for- 
income’’ analysis as incorrect and a ‘‘dependence- 
for-work’’ analysis as correct. Id. at 1173. This 
critique continues to be valid, as is the observation 
that ‘‘[i]t is possible for a worker to be an employee 
in one line of business and an independent 
contractor in another.’’ Id. at 1178 n.19. 


339 The 2021 IC Rule recognized that courts often 
analyze the exclusivity of the work relationship as 
part of the permanence factor, and the Department 


considered in its NPRM for that rule to include 
exclusivity under the permanence factor ‘‘to be 
more accurate.’’ 85 FR 60616. 


340 86 FR 1192–93. 
341 See, e.g., Saleem, 854 F.3d at 141. 
342 See, e.g., 86 FR 1192 (noting the analysis in 


Freund v. Hi-Tech Satellite, Inc., 185 F. App’x 782, 
783–84 (11th Cir. 2006), where the court found that 
‘‘Hi-Tech exerted very little control over Mr. 
Freund,’’ in part, because ‘‘Freund was free to 
perform installations for other companies’’ and that 
‘‘Freund’s relationship with Hi-Tech was not one 
with a significant degree of permanence . . . 
[because] Freund was able to take jobs from other 
installation brokers.’’). 


343 See, e.g., Parrish, 917 F.3d at 386–87 (noting 
that one of the relevant considerations under the 
permanency factor is whether any plaintiff worked 
exclusively for the potential employer); Keller, 781 
F.3d at 808 (noting under permanency whether 
satellite-dish installer could work for other 
companies but that working for more than one 
employer does not necessarily result in 
independent contractor status); Scantland, 721 F.3d 
at 1319 (length of relationship and exclusivity was 
relevant insofar as workers’ schedules and inability 
to refuse work prohibited them from actually 
working for other companies); Cornerstone Am., 
545 F.3d at 346 (permanency factor weighed in 
favor of employee status because sales leaders 
worked exclusively for the potential employer, 
often for significant periods of time); Superior Care, 
840 F.2d at 1060–61 (noting under permanency that 
nurses typically worked for several employers but 
that this did not weigh in favor of independent 
contractor status because it was inherent in the 
profession); Lauritzen, 835 F.2d at 1537 (‘‘however 
temporary the relationship may be it is permanent 
and exclusive for the duration of that harvest 
season’’); DialAmerica, 757 F.2d at 1384 (noting 
under permanency that home researchers generally 
did not perform services for other organizations and 
therefore did not ‘‘transfer their services from place 
to place, as do independent contractors’’). 


344 The 2021 IC Rule also supported its decision 
to reject consideration of exclusivity under 
permanence by referring to a dictionary definition 
of ‘‘permanent’’ that does not include exclusivity. 
86 FR 1193 n.39. However, a dictionary definition 
should not override the longstanding case law 
applying exclusivity to the permanence factor. 
Additionally, the 2021 IC Rule viewed such case 
law as inconsistent with the Supreme Court’s Silk 
decision. 86 FR 1192–93. However, upon further 
consideration, the decision does not clearly identify 
which factor the Court associated with the truck 
drivers’ ability to work for others (leading to a 
decision that they were independent contractors, 
among other reasons), nor does it clearly identify 
which factor the Court associated with the coal 
unloaders’ ability to work for others (leading to a 
decision that they were employees, among other 
reasons). See Silk, 331 U.S. at 717–19. Therefore, 
reliance on Silk for this proposition is not 
warranted. 


345 See, e.g., Scantland, 721 F.3d at 1318 (finding 
one-year contracts that were automatically renewed 
to ‘‘suggest substantial permanence of 
relationship’’); Pilgrim Equip., 527 F.2d at 1314 
(finding laundry operators’ one-year contracts that 
were routinely renewed indicated employee status); 
Acosta v. Senvoy, LLC, No. 3:16–CV–2293–PK, 2018 
WL 3722210, at *9 (D. Or. July 31, 2018) (noting 
that one-year contracts that automatically renew are 
‘‘evidence that a worker is an employee’’); Solis v. 
Velocity Exp., Inc., No. CV 09–864–MO, 2010 WL 
3259917, at *9 (D. Or. Aug. 12, 2010) (the fact that 
package delivery drivers understood their contracts 
to be of indefinite duration and that contracts were 
routinely renewed without renegotiation indicated 
employee status). 


Relatedly, courts have also 
determined that the fact that a worker 
does not rely on the employer as their 
exclusive or primary source of income 
is not indicative of whether an 
employment relationship exists.337 For 
example, the Sixth Circuit explained: 
‘‘[W]hether a worker has more than one 
source of income says little about that 
worker’s employment status. Many 
workers in the modern economy, 
including employees and independent 
contractors alike, must routinely seek 
out more than one source of income to 
make ends meet.’’ 338 


Thus, the Department is proposing in 
§ 795.110(b)(3) to include exclusivity as 
an additional consideration under the 
permanency factor while noting that 
working for others and having multiple 
jobs in which workers are economically 
dependent on each employer for work— 
as compared to a worker who is in 
business for themself and chooses to 
market their independent services or 
labor to multiple entities—does not 
weigh in favor of independent 
contractor status. While the 2021 IC 
Rule did not include exclusivity as part 
of the permanence analysis, this was not 
based on a view that exclusivity was 
inconsistent with circuit case law but, 
rather, was primarily based on the view 
that concepts should not apply to more 
than one factor. Including consideration 
of exclusivity under permanence is 
consistent with the case law, as the 2021 
IC Rule acknowledged.339 Because the 


2021 IC Rule sought to avoid 
duplicating consideration of certain 
facts or concepts under more than one 
factor, however, it confined exclusivity 
and the ability to work for others under 
the control factor and excluded it from 
the permanence factor.340 


The Department continues to believe 
that an exclusivity requirement imposed 
by the employer is a strong indicator of 
control, as discussed under the control 
factor. However, in this proposed 
rulemaking, the Department is 
prioritizing consideration of all facts 
that may be relevant to a particular 
factor, consistent with a totality-of-the- 
circumstances approach and the way 
courts analyze the factors. While some 
courts have focused on exclusivity (or 
the lack thereof) under the control factor 
rather than the permanence factor,341 
others have considered whether workers 
were able to work for other employers 
under both the control and permanency 
factors.342 However, the weight of 
circuit authority appears to consider 
exclusivity and ability to work for 
others primarily under permanence, 
though it is certainly not the only 
relevant consideration under this 
factor.343 As such, the Department 
believes it is appropriate to include 


exclusivity under this factor as well as 
the control factor.344 


Finally, the Department notes that 
where workers provide services under a 
contract that is routinely or 
automatically renewed, courts have 
determined that this indicates 
permanence and an indefinite working 
arrangement associated with 
employment.345 The proposed 
regulation noting that work 
relationships that are indefinite in 
duration or continuous favor employee 
status is consistent with that case law. 


The Department welcomes comments 
on all aspects of this factor. 


Example: Degree of Permanence of the 
Work Relationship 


A cook has prepared meals for an 
entertainment venue continuously for 
several years. The cook prepares meals 
as directed by the venue, depending on 
the size and specifics of the event. The 
cook only prepares food for the 
entertainment venue, which has 
regularly scheduled events each week. 
The relationship between the cook and 
the venue is characterized by a high 
degree of permanence and exclusivity. 
The permanence factor indicates 
employee status. 


A cook has prepared specialty meals 
intermittently for an entertainment 
venue over the past 3 years for certain 
events. The cook markets their meal 
preparation services to multiple venues 
and private individuals and turns down 
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346 See 86 FR 1246–47. 
347 Id. at 1247. 
348 See supra section V.B. 
349 See, e.g., WHD Op. Ltr. (Aug. 13, 1954) 


(applying six factors, of which control was one, that 
are very similar to the six economic reality factors 
currently used by almost all courts of appeals); 
Shultz v. Hinojosa, 432 F.2d 259, 265 (5th Cir. 
1970) (affirming judgment in favor of Secretary of 
Labor that slaughterhouse worker was an employee 
under the FLSA under a multifactor economic 
reality test of which control was one of the factors). 


350 Parrish, 917 F.3d at 380 (internal citation 
omitted). The circuit courts have taken this position 
for decades. See also, e.g., Scantland, 721 F.3d at 
1312 n.2 (the relative weight of each factor 
‘‘depends on the facts of the case’’) (citation 
omitted); Selker Bros., 949 F.2d at 1293 (‘‘It is a 
well-established principle that the determination of 
the employment relationship does not depend on 
isolated factors . . . [, and] neither the presence nor 
the absence of any particular factor is dispositive.’’). 


351 The control factor has its roots in the common 
law, where the inquiry was whether the ‘‘employer’’ 
had the ‘‘right to control the manner and means by 
which [work] is accomplished.’’ Reid, 490 U.S. at 
751. Employers that exercise such control could be 
held responsible for (or be in the best position to 
prevent) negligent actions affecting their workers. 
See Lauritzen, 835 F.2d at 1544 (describing how 
common law notions of control relate to findings of 
vicarious liability). Yet, the scope of employment 
under the FLSA is broader than the common law 
and is not concerned with assigning responsibility 
for negligent acts imputed to the employer. Rather, 
employment under the FLSA is determined by 
applying an economic reality analysis, which ‘‘does 
not depend on the common-law understanding of 
employment, which was based on limiting concepts 
of control.’’ Antenor v. D & S Farms, 88 F.3d 925, 
933 (11th Cir. 1996) (drawing this conclusion, in 
the context of evaluating possible joint 
employment, by relying on the FLSA’s broad 
definition of employ which uses the term ‘‘suffer or 
permit to work’’). 


352 See, e.g., Scantland, 721 F.3d at 1314 (finding 
workers to be employees, in part, because they 
‘‘were subject to meaningful supervision and 
monitoring by’’ their employer). 


353 See, e.g., Mr. W Fireworks, 814 F.2d at 1049 
(‘‘[T]he lack of supervision over minor regular tasks 
cannot be bootstrapped into an appearance of real 
independence.’’) (citation omitted); Antenor, 88 
F.3d at 934 (noting in FLSA joint employment case 
that the Act reaches even those employers who 
‘‘[do] not directly supervise the activities of 
putative employees’’) (emphasis in original). 
Indeed, this has been the perspective of the 
Department for almost six decades. See WHD Op. 
Ltr., FLSA–795, at 3 (Sept. 30, 1964) (determining 
that professional divers were employees of a diving 
corporation, despite the lack of control over their 
work, by noting ‘‘that persons may be employees 
within the meaning of the Act even though they are 
unsupervised in their work, are not required to 
devote any particular amount of time to their work, 
[and] are under no restriction not to work for 
competitors of the employer’’). 


354 See, e.g., Cornerstone Am., 545 F.3d at 343– 
44 (finding that control weighs in favor of employee 
status even where the employer disclaims control 
over ‘‘day-to-day affairs’’ of the workers because the 
employer controlled the meaningful economic 
aspects of the work). Other elements may also be 
included in this examination of control, such as 
those identified by the Supreme Court in Whitaker 
House. They include whether the worker could sell 
their products or services ‘‘on the market for 
whatever price they can command;’’ whether the 
worker’s compensation was dictated by the 
employer; and whether management could fire the 
worker for failure to obey its regulations. 366 U.S. 
at 32–33. 


355 Verma, 937 F.3d at 230. 


work for any reason, including because 
the cook is too busy with other meal 
preparation jobs. The cook has a 
sporadic or project-based non-exclusive 
relationship with the entertainment 
venue. These facts indicate independent 
contractor status. 


4. Nature and Degree of Control 
(Proposed § 795.110(b)(4)) 


The Department is proposing to 
modify 2021 IC Rule § 795.105(d)(1)(i), 
which considers control as a ‘‘core’’ 
factor in the economic reality test. This 
provision in the 2021 IC Rule assesses 
the employer’s and the worker’s 
‘‘substantial control over key aspects of 
the performance of the work,’’ which 
include setting schedules, selecting 
projects, controlling workloads, and 
affecting the worker’s ability to work for 
others.346 This 2021 IC Rule provision 
also states that ‘‘[r]equiring the 
individual to comply with specific legal 
obligations, satisfy health and safety 
standards, carry insurance, meet 
contractually agreed-upon deadlines or 
quality control standards, or satisfy 
other similar terms that are typical of 
contractual relationships between 
businesses . . . does not constitute 
control’’ for purposes of the economic 
reality test.347 


As reflected in proposed 
§ 795.110(b)(4), the Department 
continues to believe that issues related 
to scheduling, supervision over the 
performance of the work (including the 
ability to assign work), and the worker’s 
ability to work for others are relevant 
considerations. The Department’s 
proposal would also consider additional 
aspects of control in the workplace that 
have been identified in the case law or 
through the Department’s enforcement 
experience—such as control mediated 
by technology or control over the 
economic aspects of the work 
relationship. However, as noted above, 
the Department’s proposal would not 
elevate control as a ‘‘core’’ factor in the 
analysis.348 For decades, courts and the 
Department have taken the view that the 
control factor represents one facet of the 
economic reality test.349 As such, 
control should be analyzed in the same 
manner as every other factor, rather than 
take an outsized role when analyzing 


whether a worker is an employee or 
independent contractor. As the Fifth 
Circuit noted in 2019, it ‘‘is impossible 
to assign to each of these factors a 
specific and invariably applied 
weight.’’ 350 


In addition, as described in more 
detail below, and after taking relevant 
case law into account, an employer’s 
compliance with legal obligations, 
safety or health standards, or 
requirements to meet contractual or 
quality control obligations, for example, 
may in some cases indicate that the 
employer is exerting control, suggesting 
that the worker is economically 
dependent on the employer. What 
follows is an overview of the 
Department’s proposal regarding control 
as well as detailed descriptions of 
certain aspects of control such as 
scheduling, supervision, price setting, 
and the ability to work for others. 


a. Overview of Control Factor 
When analyzing this factor for 


purposes of applying the economic 
reality test, the control factor is one of 
several factors used to reach the 
ultimate determination of whether a 
worker is economically dependent on 
an employer or is in business for 
themself.351 Control can be exerted 
directly in the workplace by an 
employer, such as when it sets a 
worker’s schedule, compels attendance, 
or directs or supervises the work.352 
However, the absence of these more 


apparent forms of control does not 
invariably lead to the conclusion that 
the factor weighs in favor of 
independent contractor status.353 
Employers may also exercise control in 
other ways, such as by relying on 
technology to supervise a workforce, 
setting prices for services, or restricting 
a worker’s ability to work for others— 
actions that can exert control without 
the traditional use of direct supervision, 
assignment, or scheduling. 


The analysis focuses on whether the 
employer still retains control over 
meaningful economic aspects of the 
work relationship such that the control 
indicates that the worker does not stand 
apart as their own business, not simply 
whether the employer lacks control over 
discrete working conditions (e.g., 
scheduling) or whether the employer 
failed to exercise physical control over 
the workplace.354 For example, even 
though dancers had some scheduling 
flexibility, the Third Circuit concluded 
that the control factor weighed in favor 
of employee status because the 
employer, and not the workers, 
controlled the economic aspects of the 
dancers’ work, such as the price of 
services, the clientele to be served, and 
the operations of the club in which they 
worked.355 


This analytical approach was applied 
by the Fifth Circuit in a case where an 
insurance sales firm not only 
‘‘controlled the hiring, firing, 
assignment, and promotion of the 
[workers’ subordinates],’’ but also 
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356 Cornerstone Am., 545 F.3d at 343–44. 
357 Id. at 343. 
358 86 FR 1247. 
359 86 FR 1183. 
360 721 F.3d at 1316 (emphasis added); see also 


Schultz v. Mistletoe Express Serv., Inc., 434 F.2d 
1267, 1271 (10th Cir. 1970) (noting that ‘‘arguments 
that an independent contractor relationship is 
shown by . . . the need to comply with the 
regulations of federal and state agencies do not 
persuade us’’ before affirming the conclusion that 
workers were employees under the FLSA). 


361 Case law further demonstrates that legal 
obligations imposed by the government can provide 
evidence of control. For example, in Chao v. First 
National Lending Corp., loan officers were 
prohibited by state licensing requirements from 
working for more than one mortgage company at a 
time. 516 F. Supp. 2d 895, 900 (N.D. Ohio 2006), 
aff’d, 249 F. App’x 441 (6th Cir. 2007). This 
inability to work for others—albeit in compliance 
with state requirements—was determined to be 
further evidence that the loan officers ‘‘were 
economically dependent on [the employer] and, 
therefore, were employees and not independent 
contractors for purposes of the FLSA.’’ Id. The Fifth 
Circuit reached a similar conclusion when it 
rejected an insurance sales company’s argument 
that it ‘‘exerted little control beyond what 
insurance-industry regulations required.’’ Hopkins, 
545 F.3d at 343. Instead, the court found that the 
employer exerted significant control over the 
economics of the insurance sales work performed 
by the workers, which was dispositive on this 
factor. Id. 


362 Civil Action Nos. 19–12317 c/w 20–584 & 21– 
596, 2022 WL 2111341, at *3–4 (E.D. La. June 10, 
2022). 


363 Id. 
364 Id. at *4. 


365 420 F. Supp. 2d 1276, 1284 n.24 (M.D. Fla. 
2006); see also Amponsah v. DirecTV, LLC, 278 F. 
Supp. 3d 1352, 1360 (N.D. Ga. 2017) (applying 
Scantland and finding genuine issues of material 
fact regarding control despite defendant’s argument 
that ‘‘strict installation standards and quality 
metrics’’ were not indicative of control because 
such requirements ‘‘were aimed at customer 
satisfaction, not control of Plaintiffs’’); Crouch v. 
Guardian Angel Nursing, Inc., Civil Action No. 
3:07-cv-00541, 2009 WL 3737887, at *18–20 (M.D. 
Tenn. Nov. 4, 2009) (finding a state law that 
required licensed practical nurses to work under 
the supervision and direction of doctors or 
registered nurses was strong evidence of control by 
the employer under the FLSA and rejecting 
defendants’ argument ‘‘that because a certain 
amount of supervision is mandated by the state or 
by the home health agencies with which they 
contract, it . . . does not count toward the 
quantification of the degree of control exercised’’); 
Flores v. Velocity Express, LLC, 250 F. Supp. 3d 
468, 484 (N.D. Cal. 2017) (‘‘undisputed indicia of 
control’’ included completing a Department of 
Transportation–required road rest; obtaining certain 
insurance or enrolling in employer’s insurance 
program and undergoing a criminal history 
background check); see also Ruiz v. Affinity 
Logistics Corp., 754 F.3d 1093, 1101–02 (9th Cir. 
2014) (evaluating control for the purpose of 
applying state wage and hour laws and rejecting the 
employer’s assertion that control that is ‘‘driven by 
a need to comply with federal regulations or 
[customer] requirements’’). 


366 See 86 FR 1183. 
367 917 F.3d at 382. 
368 Id. 


controlled how the workers priced the 
insurance products, received leads for 
sales, and defined the territory in which 
the agents could sell products.356 These 
actions made it clear that the employer, 
and not the workers, retained 
meaningful control over the ‘‘economic 
aspects of the business,’’ suggesting that 
the workers were employees.357 


Finally, 2021 IC Rule 
§ 795.105(d)(1)(i) states that an 
employer requiring a worker to ‘‘comply 
with specific legal obligations, satisfy 
health and safety standards, carry 
insurance, meet contractually agreed- 
upon deadlines or quality control 
standards, or satisfy other similar terms 
. . . does not constitute control that 
makes the [worker] more or less likely 
to be an employee.’’ 358 In the 2021 IC 
Rule, however, the Department 
acknowledged ‘‘that some courts have 
found requirements that workers 
comply with specific legal obligations or 
meet quality control standards to be 
indicative of employee status.’’ 359 Upon 
further consideration and a thorough 
review of relevant case law, the 
Department believes, as reflected in 
proposed § 795.110(b)(4), that certain 
instances of control should not be 
excluded as irrelevant to the economic 
reality analysis only because they are 
required by business needs, contractual 
requirements, quality control standards, 
or legal obligations. As the Eleventh 
Circuit explained in Scantland: 


The economic reality inquiry requires 
us to examine the nature and degree of 
the alleged employer’s control, not why 
the alleged employer exercised such 
control. . . . If the nature of a business 
requires a company to exert control over 
workers . . . then that company must 
hire employees, not independent 
contractors.360 


The Department believes that the 
nature and degree of the employer’s 
control should be fully assessed, and 
this assessment may, in some cases, 
include consideration of control that is 
due to an employer’s compliance with 
legal, safety, or quality control 
obligations. As with all the economic 
reality factors, this control should be 
examined in view of the ultimate 
inquiry: is it probative of whether the 
worker is in business for themself or 


economically dependent on the 
employer for work. For example, when 
an employer, rather than a worker, 
controls compliance with legal, safety, 
or other obligations, it may be evidence 
that the worker is not in fact in business 
for themself because they are not doing 
the entrepreneurial tasks that suggest 
that they are responsible for 
understanding and adhering to the legal 
and other requirements that apply to the 
work or services they are performing 
such that they are assuming the risk of 
noncompliance.361 


While the case law is not uniform on 
this issue, the Department finds cases 
such as Scantland and others—which 
recognize that compliance with legal 
obligations or quality control may be 
relevant evidence of control—more 
persuasive and consistent with the 
totality-of-the-circumstances, economic 
reality analysis than the 2021 IC Rule’s 
approach. For example, in Badon v. 
Berry’s Reliable Resources, LLC, a 
district court, in granting the worker’s 
summary judgment motion, rejected a 
home healthcare employer’s argument 
that a state’s plan of care for each 
consumer dictated the work performed 
by the workers.362 In finding that the 
control factor weighed in favor of 
employee status, the court credited 
testimony that the employer had, in fact, 
hired, trained, supervised, and directed 
the work of the caregivers to ensure 
compliance with the state’s 
requirements.363 After taking these facts 
into consideration, the court found that 
the control factor weighed in favor of 
employee status.364 Similarly, in Molina 
v. South Florida Express Bankserv, Inc., 
a district court rejected the employer’s 
argument that its monitoring of workers 
was at customers’ behest and therefore 


was not relevant to control, explaining 
that ‘‘[t]he Defendant’s reasoning is 
circular’’ since ‘‘[a]ny employer’s 
business is, in essence, directed by the 
needs of its customers.’’ 365 


Among the FLSA cases cited by the 
2021 IC Rule to support the provision 
excluding facts about compliance with 
specific legal, contractual, or quality 
control obligations from consideration— 
such as Parrish, Iontchev v. AAA Cab 
Service, Inc., Mr. W Fireworks, and Chao 
v. Mid-Atlantic Installation Services, 
Inc.366—none support the conclusion 
drawn by the 2021 IC Rule that the 
requirement to comply with, for 
example, legal obligations is never 
probative of employee status. In Parrish, 
for example, the Fifth Circuit concluded 
that ‘‘[a]lthough requiring safety training 
and drug testing is an exercise of control 
in the most basic sense of the word,’’ the 
safety training and drug testing in this 
particular case was not dispositive of 
control ‘‘because of the nature of the 
employment’’ at an oil-drilling site.367 
There, the employer was responsible for 
providing a place of employment free 
from certain recognized hazards and 
ensuring that all people working at an 
oil-drilling site comply with relatively 
minimal safety training and drug testing 
as ‘‘required for safe operations,’’ 
generally.368 Thus, workers were not 
made more economically dependent on 
the employer because of these safety 
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369 See id. at 376. 
370 See 685 F. App’x at 550. Additionally, in Mr. 


W Fireworks, the Fifth Circuit found that a 
defendant company’s requirement that plaintiffs 
work after ordinary business hours favored 
plaintiffs’ employee status notwithstanding the 
company’s attempt to link plaintiffs’ work 
schedules to state regulatory requirements (finding, 
however, that state regulations did not require such 
after-hours work). See 814 F.2d at 1048. 


371 Additionally, even in cases in which a court 
did not consider control exerted over workers to 
comply with safety obligations as indicative of 
control, the court nevertheless concluded that such 
workers were employees under the FLSA. See, e.g., 
Rick’s Cabaret, 967 F. Supp. 2d at 916, 922. 


372 348 F. App’x 57, 61 (5th Cir. 2009); see also 
Mr. W Fireworks, 814 F.2d at 1048 (noting that 
compelled work schedules were evidence of control 
and thus employee status). 


373 See, e.g., Pilgrim Equip., 527 F.2d at 1312 (‘‘In 
the total context of the relationship neither the 
[worker’s] right to hire employees nor the right to 
set hours indicates such lack of control by [the 
employer] as would show these operators are 
independent from it.’’) (emphasis added). 


374 See, e.g., Franze, 826 F. App’x at 77 
(emphasizing that schedule flexibility ‘‘weigh[s] in 


favor of independent contractor status’’); Express 
Sixty-Minutes, 161 F.3d at 303 (determining that the 
employer ‘‘had minimal control’’ over the delivery 
drivers in part because the drivers ‘‘set their own 
hours and days of work’’ which was evidence that 
the worker was an independent contractor). 


375 Karlson, 860 F.3d at 1095–96. 
376 86 FR 1246–47. 
377 See, e.g., Verma, 937 F.3d at 230 (finding the 


ability to set hours, select shifts, stay beyond a shift, 
and accept or reject work to be, in truth, ‘‘narrow 
choices’’ when evaluated against other types of 
control exerted by the employer); DialAmerica, 757 
F.2d at 1384–86 (finding telephone survey workers 
who set their own hours and were free from 
supervision to be employees); Sureway, 656 F.2d at 
1371 (‘‘circumstances of the whole activity’’ show 
that laundry company ‘‘exercises control over the 
meaningful aspects of the cleaning [work]’’ despite 
the fact that workers could set their own hours). 


378 Doty v. Elias, 733 F.2d 720, 723 (10th Cir. 
1984) (‘‘Since plaintiffs could wait tables only 
during the restaurant’s business hours, [the 
employer] essentially established plaintiffs’ work 
schedules.’’). 


379 See, e.g., Keller, 781 F.3d at 814 (‘‘[A] 
reasonable jury could find that the way that [the 
employer] scheduled [the worker’s] installation 
appointments made it impossible for [the worker] 
to provide installation services for other 
companies.’’). 


380 See, e.g., Flint Eng’g, 137 F.3d at 1441 (‘‘The 
record indicates rig welders cannot perform their 
work on their own schedule; rather, pipeline work 
has assembly line qualities in that it requires 
orderly and sequential coordination of various 
crafts and workers to construct a pipeline.’’). 


requirements.369 Moreover, in Iontchev, 
the Ninth Circuit determined that the 
employer had ‘‘relatively little control 
over the manner in which’’ the work 
was performed in part because ‘‘its 
disciplinary policy primarily enforced 
the Airport’s rules and regulations’’ 
governing drivers; it did not say that the 
fact that government regulations applied 
to the work was not relevant at all to 
control.370 


These cases are thus not inconsistent 
with the Department’s proposed 
regulation that compliance with safety 
standards, for example, may be relevant 
in assessing the control factor, 
depending on the facts of the individual 
case, and that a complete bar to 
considering such facts is inappropriate 
under the economic reality test. The 
facts and circumstances of each case 
must be assessed, and the manner in 
which the employer chooses to 
implement such obligations will be 
highly relevant to the analysis. For 
example, if an employer requires all 
individuals to wear hard hats at a 
construction site for safety reasons, that 
is less probative of control; if an 
employer chooses a specific time and 
location for weekly safety briefings and 
requires all workers to attend, that is 
more probative of control. Similarly, if 
an employer requires workers to provide 
proof of insurance required by state law, 
that is less probative of control; if an 
employer mandates what insurance 
carrier workers must use, that is more 
probative of control. 


Control exerted by the employer to 
achieve these ends therefore may be 
relevant to the underlying analysis of 
whether the worker is economically 
dependent on the employer, particularly 
where the employer dictates and 
enforces the manner and circumstances 
of compliance. Of course, such control 
may not be determinative of the 
worker’s employee or independent 
contractor status (given the other factors 
included in the economic reality test) or 
probative of whether the control factor 
itself weighs in favor of employee 
status. This is merely one aspect of a 
multifactor test. Even if compliance 
with specific legal obligations or safety 
requirements is indicative of control in 
a specific case, this does not compel a 
particular conclusion as to that worker’s 


status under the Act.371 Thus, the 
Department’s proposal would not 
preclude a finding that a worker is an 
independent contractor where an 
employer obligates workers, for 
example, to comply with safety 
standards, after also considering other 
relevant factors in the economic reality 
analysis. 


With these general principles in 
mind, the next sections address the 
Department’s proposals regarding 
several aspects of control to be 
considered in determining whether the 
nature and degree of control indicates 
that the worker is an employee or an 
independent contractor. This discussion 
is intended to be an aid in assessing 
common aspects of control—including 
scheduling, supervision, price setting, 
and ability to work for others—but 
should not be considered an exhaustive 
list, given the various ways in which an 
employer may control a worker or the 
economic aspects of the work 
relationship. 


b. Scheduling 
As noted above, an employer’s direct 


control over a worker’s schedule can be 
evidence of employee status. For 
example, the Fifth Circuit, in Cromwell, 
concluded that workers were employees 
even though the workers ‘‘controlled the 
details of how they performed their 
work [and] were not closely supervised’’ 
because, in part, the employer had 
‘‘complete control over [workers’] 
schedule[s].’’ 372 Yet the absence of 
direct scheduling control is not 
necessarily strong evidence that the 
employer lacks control for purposes of 
the economic reality test, particularly 
where other evidence demonstrates 
control.373 


Independent contractor arrangements 
can include the ability to work at any 
time the contractor decides it is 
appropriate to begin and end work. 
Some courts have found such 
scheduling control by the worker to be 
indicative of an independent contractor 
relationship.374 For example, the Eighth 


Circuit affirmed a jury verdict finding a 
process server to be an independent 
contractor, in part, because the worker 
‘‘was not required to report for work[,] 
. . . did not punch a time clock,’’ and 
did not have a set schedule, report a 
daily schedule to the employer, or face 
discipline for not working.375 Section 
795.105(d)(1)(i) of the 2021 IC Rule 
suggests as much, noting that the ability 
to set their own schedule is evidence 
that weighs towards a worker being an 
independent contractor.376 


However, after further consideration 
and review of the case law, the 
Department considers this framing to be 
too narrow because it does not take into 
account actions the employer may take 
that would limit the significance of the 
worker setting their own schedule. In 
fact, courts have concluded that the 
ability to set one’s own schedule 
provides only minimal evidence that the 
worker is an independent contractor 
when considered in relation to other 
forms of control by the employer in the 
workplace.377 If the ability to pick one’s 
shift is offset by the limited hours 
provided by the employer,378 or the 
employer purports to allow a worker an 
accommodating schedule, but arranges 
the work in a way that makes finding 
other clients impossible,379 then 
meaningful scheduling flexibility may 
not exist. Moreover, employers may also 
exert so much control over the amount 
or pace of the work as to negate any 
meaningful scheduling flexibility.380 
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381 875 F.2d at 806; see also Doty, 733 F.2d at 723 
(‘‘A relatively flexible work schedule alone, 
however, does not make an individual an 
independent contractor rather than an employee.’’); 
Lilley v. BTM Corp., 958 F.2d 746, 750 (6th Cir. 
1992) (noting that even though a worker could ‘‘set 
[their] own hours and vacation schedule, such 
flexibility is not sufficient to negate control’’); 
Walling v. Twyeffort, Inc., 158 F.2d 944, 947 (2d 
Cir. 1946) (holding that workers who ‘‘are at liberty 
to work or not as they choose’’ were employees 
under FLSA) 


382 Razak, 951 F.3d at 146. 
383 Circle C. Invs., 998 F.2d at 327. 
384 937 F.3d at 230; see also Paragon, 884 F.3d 


at 1235–38 (finding that even though a worker 
could set his own schedule, he was an employee, 
in part, because his flat rate of pay did not allow 
him profit based on his performance). 


385 See, e.g., Hill v. Cobb, No. 3:13–CV–045–SA– 
SAA, 2014 WL 3810226, at *4–8 (N.D. Miss. Aug. 
1, 2014) (holding that workers were employees even 
though they had no specific hours or schedule and 
could ‘‘come and go as [they] pleased’’); Wilson v. 
Guardian Angel Nursing, Inc., No. 3:07–0069, 2008 
WL 2944661, at *12–17 (M.D. Tenn. July 31, 2008) 
(holding that nurses were employees, even though 
they could accept or reject shifts). 


386 See Saleem, 854 F.3d at 146 (finding drivers 
that were able to set schedules that ‘‘were entirely 
of their making’’ were properly found to be 
independent contractors where, among other 
factors, drivers could select routes, turn down jobs 
without penalty, and exercise business-like 
initiative); see also Alpha & Omega, 39 F.4th at 
1083–84 (finding genuine disputes of fact under 
control regarding whether drivers could set their 
own hours and whether drivers were allowed to 
decline trips without penalization). 


387 Employers continue to offer even more 
flexibility in work arrangements while retaining 
workers as employees. See, e.g., Andrè Dua et al., 
Americans are Embracing Flexible Work—and They 
Want More of It, McKinsey & Company (June 23, 
2022), https://www.mckinsey.com/industries/real- 
estate/our-insights/americans-are-embracing- 
flexible-work-and-they-want-more-of-it (finding, for 
example, that 58 percent of surveyed workers have 
the option to work remotely, either on a full-time 
or part-time basis; a flexibility that spans industries 
and occupations); Alicia Adamczyk, Say Goodbye 
To 9-To-5: More and More, Corporate America is 
Letting People Work Whenever They Want, Fortune 
(March 21, 2022, 10:36 a.m.), https://fortune.com/ 
2022/03/21/9-to-5-dead-flexible-schedules-more- 
popular/ (noting the shift in corporate culture that 
is allowing more workers to remain employees 
while also obtaining flexible working schedules). 


388 For example, in Collinge, the employer 
contended that the on-demand drivers were 
properly independent contractors because of the 
flexible nature of their work despite exercising 
significant control including training the drivers, 
disciplining them for violations of procedure, 
dispatching pick-ups, and setting schedules. 2015 
WL 1299369, at *2–4. Importantly, the fact that on- 
demand ‘‘[d]rivers are free to wait at home for their 
first delivery of the day, and . . . are free to ‘kill 
time’ on a computer or run personal errands’’ in 
between jobs was ‘‘unavailing because they merely 
show that [the employer] is unable to control its 
drivers when they are not working, an irrelevant 
point.’’ Id. at *4 (footnotes omitted). 


389 Off Duty Police, 915 F.3d at 1060 (‘‘Although 
workers could accept or reject assignments, 
multiple workers testified that [the employer] 
would discipline them if they declined a job,’’ 
which was evidence of the employer’s ultimate 
control.). 


390 See, e.g., Scantland, 721 F.3d at 1314 (finding 
‘‘meaningful supervision and monitoring’’ in part 
because the employer required cable installers to 
log in and out of a service on their cell phones to 
record when they arrived on a job and when they 
completed a job). 


391 See, e.g., Chao v. Mid-Atlantic Installation 
Servs., Inc., 16 F. App’x 104, 106–08 (4th Cir. 2001) 
(agreeing with the district court’s analysis that the 
ability to complete jobs in any order, conduct 
personal affairs, and work independently is 
evidence that leans toward identifying a worker as 
an independent contractor). 


392 See, e.g., Superior Care, 840 F.2d at 1060 (‘‘An 
employer does not need to look over his workers’ 
shoulders every day in order to exercise control.’’); 
Driscoll, 603 F.2d at 756 (farmworkers could be 
employees of a strawberry farming company even 
where the employer exercised little direct 
supervision over them); Twyeffort, 158 F.2d at 947 
(rejecting an employer’s contentions that its tailors 
are independent contractors because they are ‘‘free 
from supervision, are at liberty to work or not as 
they choose, and may work for other employers if 
they wish’’). 


393 The legislative history of the FLSA also 
supports this point directly, since the definition of 
‘‘employ’’ was explicitly intended to cover as 
employment relationships those relationships 
where the employer turned a blind eye to labor 
performed for its benefit. Antenor, 88 F.3d at 934; 
see supra section V.C.4.a. 


As the Tenth Circuit observed in Dole 
v. Snell, ‘‘flexibility in work schedules 
is common to many businesses and is 
not significant in and of itself.’’ 381 
Thus, scheduling flexibility should not 
supplant a full evaluation of the control 
factor, with the ultimate question of 
economic dependence guiding the 
analysis. For example, the Third Circuit 
reversed summary judgment in favor of 
the employer and found disputed issues 
of material fact about drivers’ 
classification even where it was 
undisputed that drivers were free to 
choose their work schedules.382 The 
Fifth Circuit has also found that the 
employer had ‘‘significant control’’ 
indicating employee status over dancers 
even though they had ‘‘input . . . as to 
the days that they wish to work.’’ 383 


In fact, circuit courts have often 
evaluated scheduling flexibility relative 
to other forms of control by the 
employer; where the employer has more 
control in other ways, scheduling 
flexibility becomes less relevant. In 
Verma, the Third Circuit found the 
ability to set hours, select shifts, stay 
beyond a shift, and accept or reject work 
to be ‘‘narrow choices’’ when evaluated 
against other types of control by the 
employer, such as setting the price for 
services.384 And multiple district courts 
have concluded that scheduling 
flexibility—including picking when to 
work or having the freedom to decline 
work—was not necessarily indicative of 
the overall control by an employer nor 
dispositive of a worker’s independent 
contractor status.385 Conversely, as the 
Second Circuit noted, where workers 
have greater scheduling flexibility and 
can use that flexibility to further their 
independent business, then that 


flexibility may be probative of their 
independent contractor status.386 


Flexibility may also be an inherent 
component of a business model, which 
allows some workers the freedom to use 
time between tasks or jobs in any 
fashion, providing some evidence of the 
employer’s lack of control. But flexible 
work arrangements that allow workers 
to, among other things, work for others, 
are not exclusive to independent 
contractors 387 and do not preclude a 
finding that an employer has sufficient 
control over a worker in other ways 
such that this factor weighs in favor of 
employee status.388 Moreover, the 
power to decline work, and thus 
maintain a flexible schedule, is not 
alone persuasive evidence of 
independent contractor status when the 
employer can discipline a worker for 
doing so.389 


In sum, case law on this issue 
demonstrates that scheduling control 
must be assessed in view of the total 
amount of control exerted by an 


employer. This is consistent with the 
economic realities, totality-of-the- 
circumstances approach. Thus, 
scheduling flexibility is not necessarily 
indicative of independent contractor 
status where other aspects of control are 
present, such as where an employer 
asserts that workers can work when and 
where they want but retains authority to 
discipline workers for declining work or 
imposes other methods of control that 
limit flexibility. 


c. Supervision 
Like the presence of a pre-defined 


work schedule, an employer’s close 
supervision of a worker on the job may 
be evidence of employee status.390 
Conversely, the ability to work 
independently without close 
supervision may be evidence that a 
worker is an independent contractor.391 
However, traditional forms of in-person, 
continuous supervision are not required 
for a court to determine that this factor 
weighs in favor of employee status.392 
The form supervision takes can vary by 
type and method, and this should be 
part of any consideration of supervision 
under the control factor. 


While it may be indicative of 
independent contractor status if a 
worker is free to work without close 
supervision, the lack of supervision is 
not alone indicative of independent 
contractor status.393 For instance, the 
nature of an employer’s business or the 
nature of the work may make direct 
supervision unnecessary. A lack of 
supervision in those circumstances, 
without further inquiry, does not 
compel a finding that the control factor 
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394 Off Duty Police, 915 F.3d at 1061–62 (citation 
omitted). This dynamic is also present in cases 
where the work can be performed away from a 
single work site and without supervision. This was 
the precise situation faced by the Third Circuit in 
DialAmerica. There, the fact that the workers could 
control the hours during which they worked and 
that they were subject to little direct supervision 
was unsurprising given that such facts are typical 
of homeworkers and thus largely insignificant in 
determining their status. 757 F.2d at 1383–84; see 
also McComb v. Homeworkers’ Handicraft Coop., 
176 F.2d 633, 636 (4th Cir. 1949) (‘‘It is true that 
there is no supervision of [homeworkers’] work; but 
it is so simple that it requires no supervision.’’). 


395 Off Duty Police, 915 F.3d at 1061–62; see also 
Antenor 88 F.3d at 933 n.10 (explaining in an FLSA 
joint employment case that ‘‘courts have found 
economic dependence under a multitude of 
circumstances where the alleged employer 
exercised little or no control or supervision over the 
putative employees’’); Superior Care, 840 F.2d at 
1060 (‘‘An employer does not need to look over his 
workers’ shoulders every day in order to exercise 
control.’’). 


396 781 F.3d at 814. 
397 Id. 
398 Nieman, 775 F. App’x at 624–25. 


399 See infra section V.D. (discussing this 
proposed rule’s approach to the primacy of actual 
practice); see also Herman v. RSR Security Servs., 
172 F.3d 132, 139 (2d Cir. 1999) (noting, in a joint 
employment case, that supervisory control ‘‘may be 
restricted, or exercised only occasionally, without 
removing the employment relationship from the 
protections of the FLSA’’). 


400 Superior Care, 840 F.2d at 1060 (emphasis 
added); see also Off Duty Police, 915 F.3d at 1060 
(describing the control analysis as an inquiry into 
‘‘whether the company retains the right to dictate 
the manner of the worker’s performance’’) 
(emphasis added and internal quotations omitted). 


401 See, e.g., Ruiz, 754 F.3d at 1102–03 (finding 
in a state wage-and-hour case that direct monitoring 
techniques used by an employer to monitor its 
furniture delivery drivers were a form of 
supervision that made it more likely that the worker 
was an employee; as the court noted, the employer 
supervised the drivers by ‘‘conducting ‘follow- 
alongs;’ requiring that drivers call their . . . 
supervisor after every two or three stops; 
monitoring the progress of each driver on the ‘route 
monitoring screen’; and contacting drivers if . . . 
[they] were running late or off course’’—all of 
which supported the conclusion that the workers 
were employees under state law). For a general 
discussion of trends regarding remote supervision 
accomplished via technological means, see 
Matthew Finnegan, Rise in Employee Monitoring 
Prompts Calls for New Rules to Protect Workers, 
Computerworld (Nov. 30, 2021, 3:01 a.m.), https:// 
www.computerworld.com/article/3642712/rise-in- 
employee-monitoring-prompts-calls-for-new-rules- 
to-protect-workers.html; and Rakeen Mabud, When 
the Real Threat Is Worker Surveillance—Not The 
Robot Apocalypse, Forbes (Jan. 22, 2019, 9:28 a.m.), 
https://www.forbes.com/sites/rakeenmabud/2019/ 
01/22/when-the-real-threat-is-worker-surveillance- 
not-the-robot-apocalypse/?sh=11fdfe046a2f. 


402 The Department’s enforcement experience in 
this area is informative. An employer’s use of 
electronic visitor verification (‘‘EVV’’) systems can 
be evidence of an employment relationship, 
especially in those instances where the employer 
uses the systems to set schedules, discipline staff, 
or run payroll systems, for example. See Domestic 
Service Final Rule Frequently Asked Questions 
(FAQs), U.S. Department of Labor (May 24, 2022, 


10:30 a.m.), https://www.dol.gov/agencies/whd/ 
direct-care/faq#g11 (discussing EVV systems at 
question #10 in relation to an FLSA joint 
employment analysis). 


403 Parrish, 917 F.3d at 381 (quoting Pilgrim 
Equip., 527 F.2d at 1312) (alteration in original). 


404 366 U.S. at 32. 


weighs in favor of independent 
contractor status. For example, the Sixth 
Circuit found that security officers were 
employees although they were ‘‘rarely if 
ever supervised’’ on the job, noting that 
‘‘the actual exercise of control requires 
only such supervision as the nature of 
the work requires.’’ 394 More directly, 
‘‘the level of supervision necessary in a 
given case is in part a function of the 
skills required to complete the work at 
issue,’’ and the officers in that case ‘‘had 
far more experience and training than 
necessary to perform the work 
assigned.’’ 395 Moreover, an employer 
may develop training and hiring 
systems that make direct supervision 
unnecessary. This was the case in Keller 
v. Miri Microsystems LLC, where an 
employer relied on pre-hire certification 
programs and installation instructions 
when hiring their satellite dish 
installers.396 The employer argued that 
it had little day-to-day control over the 
workers and did not supervise the 
performance of their work. Yet the court 
noted that a factfinder could ‘‘find that 
[the employer] controlled [the 
installer’s] job performance through its 
initial training and hiring practices’’ in 
a way that would suggest that the 
workers were employees.397 Conversely, 
the Eleventh Circuit affirmed a district 
court’s conclusion that an insurance 
claims investigator was properly 
classified as an independent contractor, 
in part, because the investigator worked 
largely without supervision when 
setting up appointments, deciding 
where to work, and how and when to 
complete his assignments.398 


In addition, the right of the employer 
to supervise at its discretion is evidence 
of control, even if the employer rarely 


exerts supervision.399 The Second 
Circuit, for example, affirmed a district 
court’s rejection of a nursing referral 
company’s argument that they did not 
supervise the nursing staff directly 
where the employer, in the court’s 
judgment, ‘‘unequivocally expressed the 
right to supervise the nurses’ work,’’ 
even though the supervision ‘‘occurred 
only once or twice a month.’’ 400 


Finally, the Department notes that 
supervision can also come in many 
different forms, which may not be 
immediately apparent. For example, 
supervision can be maintained remotely 
through technology instead of, or in 
addition to, being performed in person. 
For instance, employers may implement 
monitoring systems that can track a 
worker’s location and productivity, and 
even generate automated reminders to 
check in with supervisors.401 
Additionally, an employer can remotely 
supervise its workforce, for instance, by 
using electronic systems to verify 
attendance, manage tasks, or assess 
performance.402 


Simply put, consistent with a totality- 
of-the-circumstances analysis, the ways 
in which supervision can be 
accomplished without traditional in- 
person techniques requires thorough 
consideration. As the Fifth Circuit 
recently reiterated, the ‘‘ ‘lack of 
supervision [of the individual] over 
minor regular tasks cannot be 
bootstrapped into an appearance of real 
independence.’ ’’ 403 Control may be 
exercised through nontraditional means 
such as automated systems that monitor 
performance, but it can be found to be 
control nonetheless. Employers may 
also eliminate the need for close 
supervision because the structure of the 
job or the fact that little skill or 
discretion is envisioned or allowed. 
Thus, the lack of apparent in-person 
supervision (or even the lack of any in- 
person supervision) is not necessarily 
indicative of independent contractor 
status and additional consideration 
must be given to the ways in which an 
employer can implement supervision 
over a worker. 


d. Setting a Price or Rate for Goods or 
Services 


The ability to set a price or rate for the 
goods or services provided by the 
worker, or influence the price or rate, is 
relevant when examining the control 
factor under the economic realities 
analysis. This fact relates directly to 
whether the worker is economically 
dependent on the employer for work 
and helps answer the question whether 
the worker is in business for themself. 


There is substantial case law 
supporting the relevance of price setting 
to the economic realities analysis under 
the FLSA, and workers in business for 
themselves are generally able to set (or 
at least negotiate) their own prices for 
services rendered. As the Supreme 
Court explained in Whitaker House, in 
concluding that workers for a 
cooperative were employees under the 
Act, such workers ‘‘are not self- 
employed; nor are they independent, 
selling their products on the market for 
whatever price they can command. 
They are regimented under one 
organization, manufacturing what the 
organization desires and receiving the 
compensation the organization 
dictates.’’ 404 Circuit courts have 
similarly made clear that the employer’s 
setting a price for goods or services 
provided by the worker is a form of 
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405 949 F.2d at 1294. 
406 915 F.3d at 1060. 
407 825 F.3d at 241–42. 
408 937 F.3d at 230. Similarly, the Second Circuit 


in Agerbrink v. Model Service, LLC, 787 F. App’x 
22, 25 (2d Cir. 2019), determined that there were 
material facts in dispute regarding the worker’s 
‘‘ability to negotiate her pay rate,’’ which related to 
the degree of control exerted by the employer. The 
court also rejected the employer’s contention that 
the worker had control over her pay rate simply 
because she could either work for the amount 
offered or not work for that amount, stating that this 
‘‘says nothing of the power to negotiate a rate of 
pay.’’ Id. at 26. See also Cornerstone Am., 545 F.3d 
at 343–44 (finding employment where employer 
controlled ‘‘meaningful’’ aspects of the work, 
including pricing); Karnes v. Happy Trails RV Park, 
LLC, 361 F. Supp. 3d 921, 929 (W.D. Mo. 2019) 
(finding park managers to be employees in part 
because the park owners ‘‘set all the prices’’); Hurst 
v. Youngelson, 354 F. Supp. 3d 1362, 1370 (N.D. 
Ga. 2019) (finding relevant to the control analysis 
that the plaintiff was not free to set the prices she 
charged customers and had no ability to waive or 
alter cover charges for her customers). 


409 636 F. App’x 225, 227 (5th Cir. 2016); see also 
Nelson v. Texas Sugars, Inc., 838 F. App’x 39, 42 
(5th Cir. 2020) (concluding that because the dancers 
set their own schedule, worked for other clubs, 
chose their costume and routine, decided where to 
perform (onstage or offstage), kept all the money 
that they earned, and even chose how much to 
charge customers for dances, a reasonable jury 
could conclude that the Club did not exercise 
significant control over them’’) (emphasis added). 


410 McFeeley, 825 F.3d at 242–43 (observing that 
a worker doesn’t ‘‘automatically become[] an 
employee covered by the FLSA the moment a 
company exercises any control over him. After all, 
a company that engages an independent contractor 
seeks to exert some control, whether expressed 
orally or in writing, over the performance of the 
contractor’s duties . . . .’’). 


411 See, e.g., Scantland, 721 F.3d at 1315 
(reversing summary judgment for the employer 
based in part on evidence that the workers ‘‘could 
not bid for jobs or negotiate the prices for jobs’’). 


412 See Parrish, 917 F.3d at 382 (noting that the 
non-disclosure agreement did not require exclusive 
employment, and was therefore not an element of 


control that indicated employee status); Off Duty 
Police, 915 F.3d at 1060–61 (non-compete clause 
preventing workers from working for employer’s 
customers for two years after leaving employment 
was among evidence supporting finding that control 
factor indicated employee status); Express Sixty- 
Minutes, 161 F.3d at 303 (‘‘Independent Contractor 
Agreement’’ did not contain a ‘‘covenant-not-to- 
compete’’ and drivers could work for other courier 
delivery providers, which indicated independent 
contractor status); see also WHD Op. Ltr., 2000 WL 
34444342, at *1, 4 (Dec. 7, 2000) (workers were 
required to sign an agreement that prohibited them 
from working for other companies while driving for 
the employer, which suggested employee status). 


413 See, e.g., Keller, 781 F.3d at 813–14 (although 
worker was not prohibited from working for other 
companies, ‘‘a reasonable jury could find that the 
way that [the employer] scheduled [the worker’s] 
installation appointments made it impossible for 
[the worker] to provide installation services for 
other companies’’); Scantland, 721 F.3d at 1313–15 
(finding even if workers were not prohibited from 
working for other installation contractors their long 
hours and inability to turn down work suggested 
that the employer controlled whether they could 
work for others, which was in part why the control 
factor favored employee status); Cromwell v. 
Driftwood Elec. Contractors, Inc., 348 F. App’x 57, 
61 (5th Cir. 2009) (‘‘Although it does not appear 
that [the workers] were actually prohibited from 
taking other jobs while working for [the employers], 
as a practical matter the work schedule established 
by [the employers] precluded significant extra 
work.’’); Flint Eng’g, 137 F.3d at 1441–42 (finding 
the hours the company required of the workers, 
coupled with driving time between home and 
remote work sites every day, made it ‘‘practically 
impossible for them to offer services to other 
employers’’). 


414 721 F.3d at 1314–15. 
415 Id. at 1315. 
416 See, e.g., Razak, 951 F.3d at 145–46 


(discussing disputed facts regarding the control 
factor, including whether drivers could drive for 
other services); Paragon, 884 F.3d at 1235 (finding 
control factor favored independent contractor status 
in part because worker could and did work for other 
employers); Saleem, 854 F.3d at 141–43 (drivers’ 
ability to work for business rivals and transport 


Continued 


control indicative of an employment 
relationship. For example, in Martin v. 
Selker Bros., the court noted that, among 
other things, the fact that the employer 
set the price of cash sales of gasoline 
reflected the employer’s ‘‘pervasive 
control’’ over the workers.405 In Off 
Duty Police, the Sixth Circuit concluded 
that certain security guards were 
employees, in part, because ‘‘[the 
employer] set the rate at which the 
workers were paid.’’ 406 The Fourth 
Circuit in McFeeley, affirmed that a 
nightclub owner was exercising 
significant control because, among other 
things, they set the fees for private 
dances.407 And in Verma, the court 
identified, among other things, the 
employer’s setting the price and 
duration of private dances as indicative 
of ‘‘overwhelming control’’ over the 
performance of the work.408 
Consistently, when a worker negotiates 
or sets prices, those facts weigh in favor 
of independent contractor status. For 
example, in Eberline v. Media Net, LLC, 
the court found that a jury had sufficient 
evidence to conclude that a worker 
exerted independent control over 
meaningful aspects of his business in 
part due to ‘‘testimony that installers 
could negotiate prices for custom work 
directly with the customer and keep that 
money without consequence.’’ 409 The 
price of goods and services may 
sometimes be included in contracts 
between a business and an independent 


contractor.410 Such a contract, however, 
does not automatically alleviate the 
need for a full analysis of this factor in 
order to consider whether and if the 
employer has control over the economic 
realities of the job; for example, whether 
the worker had the opportunity to 
negotiate and alter the terms of the 
contract. As with the other economic 
reality factors, the particular facts and 
circumstances of each case must be 
examined and considered in the context 
of the totality of the circumstances. 
Accordingly, setting a price or rate for 
goods provided or services rendered is 
a form of control that must be carefully 
considered when undertaking an 
economic realities analysis. It is 
evidence of employee status when an 
entity other than the worker sets a price 
or rate for the goods or services offered 
by the worker, or where the worker 
simply accepts a predetermined price or 
rate without meaningfully being able to 
negotiate it.411 


e. Ability To Work for Others 


Another aspect of the control factor is 
the ability to work for others, which is 
reflected in 2021 IC Rule 
§ 795.105(d)(1)(i). This provision states 
that the control factor weighs in favor of 
independent contractor status when the 
worker, as opposed to the employer, 
exercises substantial control, such as 
‘‘through the ability to work for others, 
which might include the potential 
employer’s competitors.’’ The provision 
also states that the control factor weighs 
in favor of employee status where the 
employer, as opposed to the worker, 
exercises substantial control, such as 
‘‘by directly or indirectly requiring the 
individual to work exclusively for the 
potential employer.’’ 


The Department continues to believe 
that where a worker has an exclusive 
work relationship with one employer 
and does not have the ability to work for 
others, this indicates employee status. 
Where the employer exercises control 
over a worker’s ability to work for 
others—either by directly prohibiting 
other work, for example, through a 
contractual provision,412 or indirectly 


by, for example, making demands on 
workers’ time such that they are not able 
to work for other employers 413—this is 
indicative of the type of control over 
economic aspects of the work associated 
with an employment relationship. For 
example, in Scantland, the Eleventh 
Circuit determined that even if the 
workers were not prohibited from 
working for others, the workers 
essentially had an exclusive work 
relationship with the employer because 
they were required to work five to seven 
days a week and could not decline 
work.414 Thus, the employer controlled 
whether they could work for others, 
which suggested that they were 
economically dependent on the 
employer.415 


The Department also recognizes that 
some courts find that less control is 
exercised by an employer where the 
worker can work for others, particularly 
competitors, and that this is indicative 
of an independent contractor 
relationship.416 For example, in Saleem, 
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personal clients showed less control by and 
economic dependence on the employer); Express 
Sixty-Minutes, 161 F.3d at 303 (control factor 
‘‘point[ed] toward independent contractor status’’ 
in part because of drivers’ ability to work for other 
courier delivery providers). 


417 854 F.3d at 141–43. 
418 Id. at 143–44 (citing Superior Care, 840 F.2d 


at 1060 and Keller, 781 F.3d at 809) (internal 
quotation marks omitted). 


419 Id. at 143. 


420 McLaughlin v. Seafood, Inc., 867 F.2d 875, 
877 (5th Cir. 1989) (per curiam). 


421 Reich v. Priba Corp., 890 F. Supp. 586, 592 
(N.D. Tex. 1995) (citing Mednick, 508 F.2d at 300, 
301–02). 


422 861 F.2d 450, 451–53 (5th Cir. 1988), modified 
on reh’g, 867 F.2d 875 (5th Cir. 1989). 


423 Seafood Inc., 867 F.2d at 877. 
424 86 FR 1192–93. 


425 The Department noted in the 2021 IC Rule that 
it ‘‘disagree[d] with the interpretation suggested by 
various business commenters that only worker 
practices which are affirmatively coerced by a 
potential employer may indicate employee status.’’ 
Id. at 1205. As noted, ‘‘[s]uch a reading conflicts 
with the definition of ‘employ’ in section 3(g) of the 
Act, which makes clear that the FLSA was intended 
to cover employers who passively ‘suffer or permit’ 
work from individuals.’’ Id. 


the Second Circuit determined that 
black car drivers’ ability to work for 
business rivals and transport personal 
clients showed less control by and 
economic dependence on the 
employer.417 The Second Circuit 
distinguished the black car drivers’ 
ability to shift their business operations 
from one entity to another in order to 
maximize their profits through the 
exercise of ‘‘initiative, judgment, or 
foresight’’ from the nurses in Superior 
Care who were dependent on the 
employer for referrals to job assignments 
with multiple health care entities.418 
The Second Circuit also noted that the 
black car drivers were able to seek out 
multiple sources of income by building 
their own long-term business 
relationships, creating business cards, 
and advertising their services.419 


Consistent with the case law, the 
Department is proposing to address the 
ability to work for others in the control 
factor. The proposed regulation explains 
that where an employer either explicitly 
limits a worker’s ability to work for 
others or places demands on a worker’s 
time that effectively preclude them from 
working for others, these facts are 
relevant to the employer’s control over 
the worker. The proposed regulation 
also states that more indicia of employer 
control favors employee status and more 
indicia of worker control favors 
independent contractor status. However, 
the regulation does not state that the 
ability to work for others is a form of 
control exercised by the worker. The 
Department is concerned that this 
framing, as reflected in the 2021 IC 
Rule, fails to distinguish between work 
relationships where a worker has 
multiple jobs in which they are 
dependent on each employer and do not 
exercise the control associated with 
being in business for oneself, and 
relationships where the worker has 
sought out multiple clients in 
furtherance of their business. For 
example, if one worker holds multiple 
lower-paying jobs for which they are 
dependent on each employer for work 
in order to earn a living, and a different 
worker services multiple clients due to 
their business acumen and 
entrepreneurial skills, there are 
qualitative and legally significant 


differences in how these two scenarios 
should be evaluated under the economic 
reality test. Thus, the mere fact that an 
employer allows workers to work for 
others does not transform an employee 
into an independent contractor. As the 
Fifth Circuit stated, ‘‘[the] purposes [of 
the FLSA] are not defeated merely 
because essentially fungible piece 
workers work from time to time for 
neighboring competitors.’’ 420 


Ultimately, ‘‘the question [a] court 
must resolve is whether a [worker’s] 
freedom to work when she wants and 
for whomever she wants reflects 
economic independence, or whether 
those freedoms merely mask the 
economic reality of dependence.’’ 421 
For example, in McLaughlin v. Seafood, 
Inc., the Fifth Circuit examined whether 
piece-rate workers who peeled and 
picked crabmeat and crawfish for a 
seafood processor, and who were 
allowed ‘‘to come and go as they please 
. . . and even to work for competitors 
on a regular basis’’ were, as a matter of 
economic reality, dependent on their 
employers and therefore employees 
under the Act.422 The court determined 
that the workers’ ability to work for 
others was not dispositive, and that 
‘‘[l]aborers who work for two different 
employers on alternate days are no less 
economically dependent on their 
employers than laborers who work for a 
single employer’’ because ‘‘that freedom 
is hardly the same as true economic 
independence.’’ 423 


Finally, the Department notes that 
courts frequently consider the 
exclusivity of the work relationship and 
workers’ ability to work for others under 
the permanence factor as well, as 
discussed above in section V.C.3. The 
2021 IC Rule elected to consider 
exclusivity and ability to work for 
others only under the control factor.424 
Upon further consideration, however, 
the Department is proposing to retain 
consideration of these issues under the 
control factor as well as considering 
exclusivity under the permanency 
factor. The Department does not believe 
that this leads to confusion, however, 
because courts often analyze workers’ 
ability to work for others under both the 
control and permanence factors, 
demonstrating that these facts are 
relevant to both factors and aid 
factfinders’ analyses when determining 


whether the worker is economically 
dependent on the employer or operating 
as an independent business as part of 
the overall economic realities inquiry. 
Specifically, the case law reflects and 
the Department believes that exclusivity 
can be considered as it relates to the 
degree of control exercised by the 
employer—such as what an employer’s 
actions allow a worker to do vis-à-vis 
other employers— and that it speaks to 
the permanency of the work 
relationship. While permanency is often 
associated with an exclusive work 
relationship, it may or may not be due 
to the employer’s control.425 


The Department welcomes comments 
on all aspects of this factor. 


Example: Nature and Degree of Control 
A registered nurse provides nursing 


care for Alpha House, a nursing home. 
The nursing home sets the work 
schedule with input from staff regarding 
their preferences and determines where 
in the nursing home each nurse will 
work. Alpha House’s internal policies 
prohibit nurses from working for other 
nursing homes while employed with 
Alpha House in order to protect its 
residents. In addition, the nursing staff 
are supervised by regular check-ins with 
managers, but nurses generally perform 
their work without direct supervision. 
While nurses at Alpha House work 
without close supervision and can 
express preferences for their schedule, 
Alpha House maintains control over 
when and where a nurse can work and 
whether a nurse can work for another 
nursing home. These facts related to the 
control factor indicate employee status. 


Another registered nurse provides 
specialty movement therapy to residents 
at Beta House. The nurse maintains a 
website and was contacted by Beta 
House to assist its residents. The nurse 
provides the movement therapy for 
residents on a schedule agreed upon 
between the nurse and the resident, 
without direction or supervision from 
Beta House, and sets the price for 
services on the website. In addition, the 
nurse simultaneously provides therapy 
sessions to residents at Beta House as 
well as other nursing homes in the 
community. The facts related to the 
control factor—that the nurse markets 
their specialized services to obtain work 
for multiple clients, is not supervised by 
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426 86 FR 1247. 
427 86 FR 1195. 
428 86 FR 1247–48. 
429 In addition, the common law test considers 


‘‘whether the work is part of the regular business 
of the hiring party’’ in distinguishing between 
employees and independent contractors. Reid, 490 
U.S. at 752. 


430 See Silk, 331 U.S. at 716 (unloaders were ‘‘an 
integral part of the business[] of retailing coal’’); see 
also Off Duty Police, 915 F.3d at 1055; McFeeley, 
825 F.3d at 244; Scantland, 721 F.3d at 1319; Flint 
Eng’g, 137 F.3d at 1443; Superior Care, 840 F.2d at 
1060–61; Lauritzen, 835 F.2d at 1537–38; 
DialAmerica, 757 F.2d at 1385; Driscoll, 603 F.2d 
at 755. 


431 See, e.g., Keller, 781 F.3d 799 at 815 (‘‘The 
more integral the worker’s services are to the 
business, then the more likely it is that the parties 
have an employer-employee relationship.’’); 
DialAmerica, 757 F.2d at 1385 (‘‘workers are more 
likely to be ‘employees’ under the FLSA if they 
perform the primary work of the alleged 
employer’’). 


432 86 FR 1194. The 2021 IC Rule’s rejection of 
the ‘‘integral’’ factor relied in part on a criticism 
articulated by Judge Easterbrook in a concurring 
opinion. Id. (citing Lauritzen, 835 F.2d at 1541 
(Easterbrook, J., concurring)). Judge Easterbrook 
argued that the factor was not useful, because 
‘‘[e]verything the employer does is ‘‘integral’’ to its 
business-why else do it?’’ Id. He argued that the 
cucumber-pickers in Lauritzen may be crucial to the 
employer’s pickle business, but so would architects 
be to a building firm, or tires to Chrysler—but that 
does not imply the firms employ the architects or 
Chrysler employs tire makers. 835 F.2d at 1541. The 
Department believes, however, that although other 
factors may indicate that workers who provide 
important or central services are independent 
contractors, it is nevertheless the case that such 
workers are more likely to be employees. Like any 
other factor, the integral factor provides only part 
of the analysis. 


433 See, e.g., Meyer v. U.S. Tennis Ass’n, 607 F. 
App’x 121, 123 (2d Cir. 2015) (‘‘Although tennis 
umpires are an integral part of the U.S. Open,’’ 
other factors supported determination that umpires 
were independent contractors); Perdomo v. Ask 4 
Realty & Mgmt., Inc., No. 07–20089, 2007 WL 
9706364, at *4 (S.D. Fla. Dec. 19, 2007) 
(construction worker’s work was integral to 
remodeling business, but economic reality factors as 
a whole indicated independent contractor status). 


434 See, e.g., Sigui, 484 F. Supp. 3d at 41 (finding 
that this factor indicated employee status for cable 
installers after acknowledging that not all courts 
consider this factor but rejecting employer’s 
argument that the factor ‘‘is not particularly 
important in the analysis’’ because, in this case, it 
‘‘gives a complete picture of the business 
relationship’’) (quoting Pizzarelli v. Cadillac 
Lounge, LLC, No. 15–254, 2018 WL 2971114, at *6 
(D.R.I. Apr. 13, 2018)). 


435 See, e.g., Off Duty Police, 915 F.3d at 1055 
(rejecting employer’s argument that it was merely 
an agent between its customers and the officers 
because the company ‘‘could not function without 
the services its workers provide’’); McFeeley, 825 
F.3d at 244 (‘‘[E]ven the clubs had to concede the 
point that an ‘exotic dance club could [not] 
function, much less be profitable, without exotic 
dancers.’ ’’) (quoting Secretary of Labor’s Amicus 
Br. in Supp. of Appellees at 24); Capital Int’l, 466 
F.3d at 309 (finding security guards were integral 
to a business where company ‘‘was formed 
specifically for the purpose of supplying’’ private 
security); cf. Johnson v. Unified Gov’t of Wyandotte 
Cnty./Kansas City, 371 F.3d 723, 730 (10th Cir. 
2004) (upholding jury verdict finding independent 
contractor status for security guards working for 
government housing authority and noting, with 
regard to integral factor, that the housing authority 
‘‘had functioned for years before and after the 
program’’ under which security guards were hired). 


436 See, e.g., Brock v. Lauritzen, 624 F. Supp. 966, 
969 (E.D. Wis. 1985), aff’d, 835 F.2d 1529 (7th Cir. 
1987) (finding that cucumber harvesters were 
integral to cucumber farmer’s business and were 
‘‘economically dependent upon Lauritzen’s 
business for their work during the cucumber 
harvest season’’). 


437 See, e.g., Alpha & Omega, 39 F.4th at 1085 
(noting that this factor ‘‘turns ‘on whether workers’ 
services are a necessary component of the 
business’ ’’) (quoting Paragon, 884 F.3d at 1237); 
Flint Eng’g, 137 F.3d at 1443 (finding rig welders’ 
work to be ‘‘an important, and indeed integral, 
component of oil and gas pipeline construction 
work’’ because their work is a critical step on every 
transmission system construction project); 
Lauritzen, 835 F.2d at 1537–38 (‘‘It does not take 
much of a record to demonstrate that picking the 
pickles is a necessary and integral part of the pickle 
business[.]’’); cf. Paragon, 884 F.3d at 1237 
(‘‘Because [the worker]’s management of the pecan 
grove was not integral to the bulk of Paragon’s 
[construction] business, this factor supports 
consideration of [the worker] as an independent 
contractor’’). 


438 See, e.g., Superior Care, 840 F.2d at 1059 (for 
business that provided on-demand health care 
personnel, the nurses provided were themselves 
integral to the business). 


439 See, e.g., Montoya v. S.C.C.P. Painting 
Contractors, Inc., 589 F. Supp. 2d 569, 581 (D. Md. 
2008) (explaining that ‘‘this factor does not turn on 
whether the individual worker was integral to the 
business; rather, it depends on whether the service 
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Beta House, sets their own prices, and 
has the flexibility to select a work 
schedule—indicate independent 
contractor status. 


5. Extent to Which the Work Performed 
is an Integral Part of the Employer’s 
Business (Proposed § 795.110(b)(5)) 


Section 795.105(d)(2)(iii) of the 2021 
IC Rule addresses whether the worker’s 
work ‘‘is part of an integrated unit of 
production’’ of the employer’s 
business.426 The 2021 IC Rule explained 
that ‘‘the relevant facts are the 
integration of the worker into the 
potential employer’s production 
processes’’ because ‘‘[w]hat matters is 
the extent of such integration rather 
than the importance or centrality of the 
functions performed’’ by the worker.427 
Thus, § 795.105(d)(2)(iii) expressly 
rejects as irrelevant to this factor 
whether the work is important or central 
to the employer’s business, and 
§ 795.115(b)(6)(ii) similarly advises in 
an illustrative example involving a 
freelance journalist that ‘‘[i]t is not 
relevant . . . that the writing of articles 
is an important part of producing 
newspapers.428 


In proposed § 795.110(b)(5), the 
Department returns to the framing of 
this factor as whether the worker’s work 
is an ‘‘integral part’’ of the employer’s 
business. The Department believes that 
this return to considering whether the 
work is critical, necessary, or central to 
the employer’s business better reflects 
the economic reality case law and is 
more consistent with the totality-of-the- 
circumstances approach to determining 
whether a worker is an employee or an 
independent contractor.429 For decades, 
courts have repeatedly found a worker’s 
performance of work that is integral to 
the employer’s business to be an 
indicator of employee status.430 This 
judicial treatment reflects the 
understanding that a worker who 
performs work that is integral to an 
employer’s business is more likely to be 
employed by the business, whereas a 
worker who performs work that is more 
peripheral to the employer’s business is 


more likely to be independent from the 
employer.431 


The 2021 IC Rule suggested that, in 
the modern economy, this assumption 
‘‘may not always be valid,’’ because 
lower transaction costs make it easier 
for companies to contract for products 
and services.432 Yet, a firm’s economic 
decision to contract for more essential 
functions is not synonymous with their 
workers’ proper classification as 
employees or independent contractors. 
Practices that lead to efficiency or cost 
savings for the employer do not 
diminish the role of a factor in the 
economic reality test. Of course, it is not 
always true that workers whose work is 
integral are employees.433 The integral 
factor is just one part of the analysis. 
However, courts continue to find the 
factor useful for evaluating economic 
dependence or independence because of 
the insight it provides into whether a 
worker is in business for themself or is 
a part of the employer’s business.434 


Most courts adopt a common-sense 
approach to whether the work or service 
performed by the worker is an integral 
part of the employer’s business. For 


example, if the employer could not 
function without the service performed 
by the workers, then the service they 
provide is integral.435 Such workers are 
more likely to be economically 
dependent on the employer because 
their work depends on the existence of 
the employer’s principal business, 
rather than their having an independent 
business that would exist with or 
without the employer.436 Courts also 
look at whether the work is important, 
critical, primary, or necessary to the 
employer’s business.437 In most cases, if 
an employer’s primary business is to 
make a product or provide a service, 
then the workers who are involved in 
making the product or providing the 
service are integral.438 


The focus of the integral factor is on 
the work performed, not the individual 
worker.439 This approach evaluates 
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the worker performed was integral to the 
business’’). 


440 86 FR 1194. Although it asserted a ‘‘higher rate 
of misalignment’’ when the ultimate classification 
was independent contractor status, the 2021 IC Rule 
did not identify any cases where the ‘‘integral part’’ 
factor led to a result that was contrary to the totality 
of the evidence. See id. 


441 86 FR 1193–94 (citing Rutherford, 331 U.S. at 
729). 


442 331 U.S. at 716 (emphasis added). 


443 86 FR 1194. 
444 331 U.S. at 716. 
445 Id.; see supra n. 430. 
446 Of course, if it is somehow relevant to the 


question of economic dependence or independence, 
the extent to which a worker is integrated into a 
business’s production processes may be considered 
under any relevant factor or as an additional factor. 
For example, indicators that a worker is integrated 
into an employer’s main production processes, such 
as whether the worker is required to work at the 
employer’s main workplace or wear the employer’s 
uniform, may be indicators of an employer’s control 
over the work. 


447 See, e.g., WHD Fact Sheet #13 (July 2008) 
(listing ‘‘[t]he extent to which the services rendered 
are an integral part of the principal’s business’’ as 
a factor). 


448 86 FR 1247. 
449 Id. 


whether the worker performs work that 
is central to the employer’s business, 
not whether the worker possesses some 
unique qualities that render them 
indispensable as an individual. An 
individual worker who performs the 
work that an employer is in business to 
provide but is just one of hundreds or 
thousands who perform the work (such 
as one operator among many at a call 
center) is nonetheless an integral part of 
the employer’s business even if that one 
worker makes a minimal contribution to 
the business when considered among 
the workers as a whole. 


As with the other components of the 
economic reality test, the integral part 
factor is just one area of inquiry and 
must be considered in relation to the 
other factors and to the extent that it 
contributes to the determination of 
economic dependence or independence. 
As such, it is unsurprising that, as noted 
in the 2021 IC Rule, there will be 
instances in which this factor 
‘‘misaligns’’ with the ultimate result.440 
It is to be expected that not every factor 
will ‘‘align’’ with the ultimate result in 
many cases. With a multifactor analysis, 
it is common that some factors will 
indicate one result while others will 
indicate another. This difference shows 
that courts correctly weigh the factors 
against each other. A factor pointing in 
a different direction from other factors 
in any one case is not evidence that a 
factor is not useful in the run of 
situations. 


In support of its rejection of the 
integral factor in favor of an ‘‘integrated 
unit’’ factor, the 2021 IC Rule relied on 
a rigid reading of Rutherford (which 
noted that the work was ‘‘part of an 
integrated unit of production’’ of the 
employer).441 Upon further 
consideration, the Department finds that 
this rigid approach to the specific 
phrasing of Rutherford does not reflect 
Supreme Court or circuit court 
precedent. As the 2021 IC Rule 
acknowledged, the Supreme Court’s 
contemporaneous decision in Silk 
determined that coal ‘‘unloaders’’ were 
employees of a retail coal company as 
a matter of economic reality in part 
because they were ‘‘an integral part of 
the business[] of retailing coal.’’ 442 This 
language was interpreted in the 2021 IC 


Rule as being part of the overall inquiry 
rather than a factor that is useful to 
guide the inquiry.443 The Supreme 
Court’s list of factors in Silk was not 
intended to be exhaustive, but instead 
consisted of factors the Court believed 
would be useful to courts and agencies 
applying the economic reality test in the 
future.444 The Court noted that the 
workers were an ‘‘integral part’’ of the 
business, and later courts have likewise 
found this to be useful to the economic 
reality analysis—so much so that most 
circuit courts routinely list it as an 
enumerated factor, but no court uses 
‘‘integrated unit’’ for this factor.445 


For these reasons, the Department is 
proposing to eliminate the ‘‘integrated 
unit’’ factor as an enumerated factor and 
instead to restore the integral factor, 
understood by courts as being focused 
on whether the work is critical, 
necessary, or central to the employer’s 
business.446 The Department used this 
approach for decades prior to the 2021 
IC Rule and found it a useful factor in 
the economic reality analysis.447 No 
court has applied the ‘‘integrated unit’’ 
approach adopted by the 2021 IC Rule. 
Restoring the integral factor would 
avoid confusion and provide greater 
consistency with existing case law—the 
overwhelming majority of which 
includes an analysis of the integral 
factor as set forth in this proposed rule. 


The Department welcomes comments 
on all aspects of this factor. 


Example: Extent To Which the Work 
Performed Is An Integral Part of the 
Employer’s Business 


A large farm grows tomatoes that it 
sells to distributors. The farm pays 
workers to pick the tomatoes during the 
harvest season. Because picking 
tomatoes is an integral part of farming 
tomatoes, and the company is in the 
business of farming tomatoes, the 
tomato pickers are integral to the 
company’s business. The integral factor 
indicates employee status. 


Alternatively, the same farm pays an 
accountant to provide non-payroll 


accounting support, including filing its 
annual tax return. This accounting 
support is not critical, necessary, or 
central to the principal business of the 
farm, thus the accountant is not integral 
to the business. Therefore, the integral 
factor indicates independent contractor 
status. 


6. Skill and Initiative (Proposed 
§ 795.110(b)(6)) 


The 2021 IC Rule includes an 
‘‘amount of skill required for the work’’ 
factor and § 795.105(d)(2)(i) states that 
this factor ‘‘weighs in favor of the 
individual being an independent 
contractor to the extent the work at 
issue requires specialized training or 
skill that the potential employer does 
not provide.’’ 448 That regulation further 
states that this factor ‘‘weighs in favor 
of the individual being an employee to 
the extent the work at issue requires no 
specialized training or skill and/or the 
individual is dependent upon the 
potential employer to equip him or her 
with any skills or training necessary to 
perform the job.’’ 449 


The Department is proposing that this 
factor be described as the ‘‘skill and 
initiative’’ factor and consider whether 
a worker uses specialized skills to 
perform the work and whether those 
skills contribute to business-like 
initiative that is consistent with the 
worker being in business for themself 
instead of being economically 
dependent on the employer. The 
Department is proposing to reaffirm the 
longstanding principle that this factor 
indicates employee status where the 
worker lacks specialized skills. 
Proposed § 795.110(b)(6) states that 
where the worker brings specialized 
skills to the work relationship, it is the 
worker’s use of those specialized skills 
in connection with business-like 
initiative that indicates that the worker 
is an independent contractor instead of 
an employee. The Department believes 
that the application of initiative in 
connection with specialized skills is 
useful in answering the overarching 
inquiry of whether the worker is 
economically dependent on the 
employer for work or is in business for 
themself, and is therefore proposing to 
reintegrate initiative into this factor and 
no longer exclude consideration of 
initiative when applying this factor, as 
provided in the 2021 IC Rule. 


When applying this factor, many 
courts have recognized that a worker’s 
lack of specialized skills to perform the 
work indicates that the worker is an 
employee. For example, courts have 
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450 See, e.g., Off Duty Police, 915 F.3d at 1055– 
56 (noting that ‘‘[t]he skills required to work for 
ODPS are far more limited than those of a typical 
independent contractor’’ in finding that the skill 
factor weighed in favor of employee status for 
security guards and traffic control workers); Walsh 
v. EM Protective Servs. LLC, No. 3:19–cv–00700, 
2021 WL 3490040, at *7 (M.D. Tenn. Aug. 9, 2021) 
(traffic control officers require ‘‘relatively little 
skill’’ and security guards require ‘‘minimal skill,’’ 
indicating employee status); Solis v. Int’l Detective 
& Protective Serv., Ltd., 819 F. Supp. 2d 740, 752 
(N.D. Ill. 2011) (finding that the ‘‘vast majority of 
the Guards’ work . . . did not require any special 
skills’’). 


451 See, e.g., Razak, 951 F.3d at 147 (noting that 
it ‘‘is generally accepted that ‘driving’ is not itself 
a ‘special skill’ ’’ in determining that the skill factor 
weighs in favor of employee status); Iontchev, 685 
F. App’x at 550 (‘‘The service rendered by the [taxi 
drivers] did not require a special skill.’’); Campos 
v. Zopounidis, No. 3:09–cv–1138 (VLB), 2011 WL 
2971298, at *7 (D. Conn. July 20, 2011) (‘‘There is 
no evidence that Campos’s job as a delivery person 
required him to possess any particular degree of 
skill. Campos did not need education or experience 
to perform his job. Although he needed a driver’s 
license in order to legally drive his vehicle for 
deliveries, the possession of a driver’s license and 
the ability to drive an automobile is properly 
characterized as a ‘routine life skill’ that other 
courts have found to be indicative of employment 
status rather than independent contractor status.’’). 


452 See, e.g., Perez v. Super Maid, LLC, 55 F. 
Supp. 3d 1065, 1077–78 (N.D. Ill. 2014) (noting, in 
finding that skill factor favored employee status, 
that ‘‘[m]aintenance work, such as cleaning, 
sweeping floors, mowing grass, unclogging toilets, 
changing light fixtures, and cleaning gutters, does 
not necessarily involve such specialized skills as 
would support independent contractor status,’’ and 
that ‘‘cleaning services, although difficult and 
demanding, were even less complex than those 
maintenance services’’) (internal quotation marks 
omitted); Harris v. Skokie Maid & Cleaning Serv., 
Ltd., No. 11 C 8688, 2013 WL 3506149, at *8 (N.D. 
Ill. July 11, 2013) (‘‘The maids’ work may be 
difficult and demanding, but it does not require 
special skill,’’ indicating employee status.). 


453 See, e.g., Acosta v. New Image Landscaping, 
LLC, No. 1:18–cv–429, 2019 WL 6463512, at *6 
(W.D. Mich. Dec. 2, 2019) (facts that ‘‘little or no 
skill was required’’ and ‘‘prior landscaping 
experience’’ was not required meant that skill factor 
favored employee status for landscapers); Acosta v. 
Wellfleet Commc’ns, LLC, No. 2:16–cv–02353– 
GMN–GWF, 2018 WL 4682316, at *7 (D. Nev. Sept. 
29, 2018) (explaining that skill factor favored 
employee status for call center workers because ‘‘all 
that Defendants required was the ability to 
communicate well and read a script’’), aff’d sub 
nom. Walsh v. Wellfleet Commc’ns, No. 20–16385, 
2021 WL 4796537 (9th Cir. Oct. 14, 2021). 


454 As the Tenth Circuit, for example, has 
explained, ‘‘the lack of the requirement of 
specialized skills is indicative of employee status.’’ 
Flint Eng’g, 137 F.3d at 1443 (quoting Snell, 875 
F.2d at 811) (alteration omitted). 


455 86 FR 1247. 
456 WHD Op. Ltr., 2000 WL 34444342, at *5 (Dec. 


7, 2000). 
457 Off Duty Police, 915 F.3d at 1056 (citing 


Keller, 781 F.3d at 807, 809). 
458 Snell, 875 F.2d at 811; see also McFeeley, 825 


F.3d at 244 (‘‘As to the degree of skill required, the 
clubs conceded that they did not require dancers to 
have prior dancing experience.’’). 


459 Superior Care, 840 F.2d at 1060. 
460 Id. 
461 Selker Bros., 949 F.2d at 1295. 
462 DialAmerica, 757 F.2d at 1387. 
463 See, e.g., Hobbs, 946 F.3d at 834; Parrish, 917 


F.3d at 385. 
464 Cornerstone Am., 545 F.3d at 345 (citations 


omitted). 
465 Parrish, 917 F.3d at 385; see also, e.g., Express 


Sixty-Minutes, 161 F.3d at 305 (‘‘The district court 
did not discuss initiative during its evaluation of 
this factor. We agree with the Secretary that the 
skill and initiative factor points toward employee 
status.’’); Circle C. Invs., 998 F.2d at 328 (‘‘The 


Continued 


found that where the work of security 
guards and traffic control officers 
requires little skill, this lack of 
specialized skills indicates that the 
workers are employees instead of 
independent contractors.450 Numerous 
courts have found that driving is not a 
specialized skill, indicating employee 
status.451 Other courts have found that 
the skill factor favors employee status 
where janitorial work does not require 
specialized skills.452 Courts have 
reached similar conclusions in cases 
involving landscape workers and call 
center workers, among other workers.453 


As these cases make clear, the 
worker’s lack of specialized skills when 


performing the work generally indicates 
employee status.454 This is consistent 
with 2021 IC Rule § 795.105(d)(2)(i),455 
as noted above. It is also consistent with 
the position taken in an opinion letter 
issued by WHD in 2000, which stated 
that the fact that ‘‘the drivers appear to 
perform routine work that requires no 
prior experience’’ indicates employee 
status.456 


That the work does not require prior 
experience, that the worker is 
dependent on training from the 
employer to perform the work, or that 
the work requires no training are 
indicators that the worker lacks 
specialized skills. Even if the worker 
possesses specialized skills, this factor 
may indicate employee status if the 
work does not require those skills. The 
Sixth Circuit explained that the skill 
factor favored employee status in a case 
because, although a subset of the 
workers possessed skill and prior 
experience, the work did not require 
skill and prior experience and the 
‘‘workers [we]re required to attend only 
a four-hour training session before they 
begin work.’’ 457 The Tenth Circuit has 
similarly explained in a case that, even 
if some workers had prior experience 
and training, the workers were not 
required ‘‘to have any specialized skills 
or prior experience when they start to 
work,’’ indicating employee status.458 


Consistent with the principle that no 
one factor is dispositive, however, 
workers who lack specialized skills may 
be independent contractors even if this 
factor is very unlikely to point in that 
direction in their circumstances. A 
landscaper, for example, may perform 
work that does not require specialized 
skills, but application of the other 
factors may demonstrate that the 
landscaper is an independent contractor 
(for example, the landscaper may have 
a meaningful role in determining the 
price charged for the work, make 
decisions affecting opportunity for 
profit or loss, determine the extent of 
capital investment, work for many 
clients, and/or perform work for clients 
for which landscaping is not integral). 


Where a worker brings specialized 
skills to the work relationship, further 


analysis will determine whether this 
factor indicates employee or 
independent contractor status. 
Consistent with the approach of 
evaluating each factor in the context of 
the ultimate inquiry of whether the 
worker is economically dependent on 
the employer or in business for 
themself, proposed § 795.110(b)(6) states 
that the worker should use the 
specialized skills in connection with 
business-like initiative for this factor to 
suggest independent contractor status. 
Many circuit courts of appeals have 
expressly recognized that business-like 
initiative is at least part of the inquiry. 
For example, the Second Circuit has 
explained that ‘‘the fact that workers are 
skilled is not itself indicative of 
independent contractor status.’’ 459 
Although the workers in that case 
‘‘possess[ed] technical skills,’’ the court 
noted that ‘‘nothing in the record 
reveal[ed] that they used these skills in 
any independent way,’’ which indicated 
that the workers’ skill did not ‘‘weigh 
significantly in favor of independent 
contractor status.’’ 460 The Third Circuit 
agreed that ‘‘the use of special skills is 
not itself indicative of independent 
contractor status, especially if the 
workers do not use those skills in any 
independent way.’’ 461 The Third Circuit 
has further explained that if the workers 
use their skills in connection with 
‘‘business-like initiative,’’ the factor 
indicates independent contractor status: 
‘‘Some distributors benefitted from their 
skill in persuading others to become 
distributees, and they certainly 
exercised business-like initiative in this 
regard.’’ 462 


The Fifth Circuit describes this factor 
as evaluating the skill and initiative 
required in performing the work and 
considers initiative along with skill.463 
The Fifth Circuit has explained that, 
generally, ‘‘we look for some unique 
skill set, or some ability to exercise 
significant initiative within the 
business.’’ 464 It has noted that ‘‘[g]reater 
skill and more demonstrated initiative 
counsel in favor of [independent 
contractor] status.’’ 465 When the 
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dancers do not exhibit the skill or initiative 
indicative of persons in business for themselves.’’). 


466 See, e.g., Thibault v. Bellsouth Telecommc’ns, 
Inc., 612 F.3d 843, 847 (5th Cir. 2010) (noting when 
considering this factor that ‘‘the splicers’ success 
depended on their ability to find consistent work 
by moving from job-to-job’’); Carrell, 998 F.2d at 
333 (welders’ work ‘‘requires specialized skills’’ 
and, although they exercised ‘‘limited’’ initiative 
‘‘once on a job,’’ a welder’s ‘‘success depended on 
his ability to find consistent work by moving from 
job to job and from company to company’’); cf. 
Hobbs, 946 F.3d at 834 (agreeing with the district 
court’s finding that this factor was neutral because, 
although the workers ‘‘were highly skilled workers’’ 
and their work ‘‘required specialized skills,’’ their 
work ‘‘did not require them to demonstrate 
significant initiative’’); but see Parrish, 917 F.3d at 
386 (although the employer’s evidence that the 
workers showed initiative was not very compelling, 
the workers’ ‘‘specialized skill weighs heavily in 
our analysis and persuades us to hold this factor 
leans in favor of [independent contractor] status’’). 


467 Lauritzen, 835 F.2d at 1537; see also Super 
Maid, 55 F. Supp. 3d at 1077 (noting that ‘‘all jobs 
require some modicum of skill’’) (citing Lauritzen, 
835 F.2d at 1537); Keller, 781 F.3d at 809 (noting 
that, ‘‘[t]o a certain extent, . . . every worker has 
and uses relevant skills to perform his or her job, 
but not everyone is an independent contractor’’). 


468 Flint Eng’g, 137 F.3d at 1443 (quoting Selker 
Bros., 949 F.2d at 1295). 


469 Scantland, 721 F.3d at 1318. 


470 2015 WL 4449086, at *9 (citing Superior Care, 
840 F.2d at 1060) (withdrawn June 7, 2017). 


471 Id. 
472 WHD Fact Sheet #13 (July 2008). This 


language from the July 2008 version of Fact Sheet 
#13 comes from Rutherford, which noted that the 
workers in that case did not exercise ‘‘the initiative, 
judgment or foresight of the typical independent 
contractor.’’ 331 U.S. at 730. 


473 Some circuit court decisions have not 
considered the worker’s initiative when evaluating 
the skill factor. See, e.g., Keller, 781 F.3d at 809– 
10 (focusing on the workers’ skill and how they 
acquired it and contrasting carpenters, who have 
‘‘unique skill, craftsmanship, and artistic flourish,’’ 
with cable technicians, who do not need ‘‘unique 
skills’’ but rather are selected on the basis of 
availability and location); Mid-Atlantic Installation, 
16 F. App’x at 107 (affirming district court’s 
conclusion that the skills of installing cable are 
indicative of independent contractor status because 
the skills are ‘‘akin to those of carpenters, 
construction workers, and electricians, who are 
usually considered independent contractors’’). For 
the reasons explained above, however, whether 
workers use those specialized skills to exercise 
business-like initiative is what makes this factor 
probative of the ultimate inquiry of whether the 
workers are in business for themselves. Thus, the 
skills of cable installers, carpenters, construction 
workers, and electricians, for example, even 
assuming that they are specialized, are not 
themselves indicative of independent contractor 
status. Carpenters, construction workers, 
electricians, and other workers who operate as 
independent businesses, instead of being 
economically dependent on their employer, are 
independent contractors. See generally AI 2015–1, 
2015 WL 4449086, at *9–10. 


474 See 86 FR 1247 (§ 795.105(d)(2)(i)). 
475 86 FR 1191. 
476 See, e.g., supra n. 467 and accompanying text. 


worker’s specialized skills are coupled 
with initiative, the Fifth Circuit has 
found that this factor indicates 
independent contractor status.466 


Similarly, in a case involving workers 
on a pickle farm, the Seventh Circuit 
explained that employees are skilled 
workers too, noting that although the 
workers in that case had ‘‘develop[ed] 
some specialized skill,’’ ‘‘this 
development of occupational skills is no 
different from what any good employee 
in any line of work must do,’’ and 
concluding that ‘‘[s]kills are not the 
monopoly of independent 
contractors.’’ 467 The Tenth Circuit has 
explained that although the lack of 
specialized skills indicates employee 
status, ‘‘the use of special skills is not 
itself indicative of independent 
contractor status, especially if the 
workers do not use those skills in any 
independent way.’’ 468 And the Eleventh 
Circuit has explained in a case where 
the workers were ‘‘clearly skilled 
workers’’ that ‘‘[t]he meaningfulness of 
this skill as indicating that plaintiffs 
were in business for themselves or 
economically independent, however, is 
undermined by the fact that [the 
employer] provided most technicians 
with their skills.’’ 469 


The Department has previously stated 
in guidance that specialized skills 
should be coupled with business-like 
initiative for this factor to indicate 
independent contractor status. In AI 
2015–1, the Department explained that 
‘‘specialized skills do not indicate that 
workers are in business for themselves, 
especially if those skills are technical 


and used to perform the work.’’ 470 For 
that reason, application of this factor 
should not ‘‘overlook[] whether the 
worker is exercising business skills, 
judgment, or initiative.’’ 471 The July 
2008 version of WHD Fact Sheet #13 
describes the factor as ‘‘[t]he amount of 
initiative, judgment, or foresight in open 
market competition with others required 
for the success of the claimed 
independent contractor.’’ 472 The 
Department’s May 2014 version of Fact 
Sheet #13 explained: 


Both employees and independent 
contractors may be skilled workers. To 
indicate possible independent 
contractor status, the worker’s skills 
should demonstrate that he or she 
exercises independent business 
judgment. Further, the fact that a worker 
is in open market competition with 
others would suggest independent 
contractor status. For example, 
specialized skills possessed by 
carpenters, construction workers, and 
electricians are not themselves 
indicative of independent contractor 
status; rather, it is whether these 
workers take initiative to operate as 
independent businesses, as opposed to 
being economically dependent, that 
suggests independent contractor status. 


For all these reasons, there is strong 
support in the case law and the 
Department’s prior guidance for not 
limiting this factor to an evaluation of 
whether the worker has specialized 
skills and for also considering whether 
the worker is exercising business-like 
initiative in relation to any specialized 
skills. Moreover, considering initiative 
in this manner would be consistent with 
evaluating each factor in the context of 
the ultimate inquiry of whether the 
worker is economically dependent on 
the employer or is an independent 
business. Considering only whether the 
worker has technical or specialized 
skills is not necessarily probative of the 
ultimate inquiry of economic 
dependence or independence because, 
as explained above, employees and 
independent contractors often both have 
specialized skills, and thus evaluating 
those skills is not particularly 
distinguishing. Whether a worker uses 
those specialized skills to exercise 
business-like initiative or in some other 
way that suggests that the worker is 
operating as an independent business is 


more probative, as a matter of economic 
reality, of that distinction between 
economic dependence and 
independence.473 


The 2021 IC Rule does not consider 
initiative in the context of this factor.474 
The 2021 IC Rule limited this factor to 
‘‘focus solely on skill’’ to ‘‘clarif[y] the 
analysis’’; the 2021 IC Rule 
acknowledged that initiative is an 
important consideration, but it confined 
consideration of initiative to the control 
and opportunity for profit or loss factors 
because, for purposes of that rule, those 
factors are the more probative factors.475 


Upon further consideration, the 
Department believes that it is 
appropriate to consider initiative under 
the skill factor to the extent that workers 
exercise business-like initiative in the 
use of their specialized skills. For the 
reasons explained above, the worker’s 
use of initiative in connection with any 
specialized skills is more probative of 
the ultimate inquiry of whether the 
worker is economically dependent on 
the employer or is an independent 
business. Both employees and 
independent contractors can be highly 
skilled,476 so consideration of the 
worker’s specialized skills alone can be 
less probative of that inquiry. On the 
other hand, consideration of the 
worker’s initiative in connection with 
any specialized skills better assesses the 
economic realities of the work 
relationship and is more helpful in 
distinguishing between employees and 
independent contractors. 


As explained above in this NPRM, 
types of initiative by a worker may also 
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477 See supra sections V.C.1. and 4., discussions 
of opportunity for profit or loss and control. 


478 See supra section V.C., discussion of 
economic reality test. 


479 86 FR 1247. 
480 Silk, 331 U.S. at 716 (‘‘No one [factor] is 


controlling nor is the list complete.’’). 
481 86 FR 1246 (§ 795.105(c)). 
482 86 FR 1196. 
483 86 FR 1247 (§ 795.105(d)(2)(iv)). 
484 Id. 
485 86 FR 1196. 


486 WHD Fact Sheet #13 (July 2008). 
487 Safarian v. American DG Energy Inc., 622 F. 


App’x 149, 151 (3d Cir. 2015). 


be relevant when applying the control 
factor or the opportunity for profit or 
loss factor.477 When evaluating the skill 
factor, the focus should be whether the 
worker uses any specialized skills to 
exercise business-like initiative. When 
applying the opportunity for profit or 
loss factor, for example, the focus is 
whether the worker uses managerial 
skill—a type of initiative—to affect the 
worker’s opportunity for profit or loss. 
Thus, the focus of each factor is 
different, but some facts showing an 
exercise of initiative can nonetheless be 
relevant under the skill factor and 
another factor. Considering facts 
showing an exercise of initiative under 
more than one factor to the extent 
appropriate depending on the facts of a 
case is consistent with and furthers the 
totality-of-the-circumstances approach 
to assessing the economic realities of the 
work relationship.478 


The Department welcomes comments 
on all aspects of this factor. 


Example: Skill and Initiative 


A highly skilled welder provides 
welding services for a construction firm. 
The welder does not make any 
independent judgments at the job site 
beyond the decisions necessary to do 
the work assigned. The welder does not 
determine the sequence of work, order 
additional materials, think about 
bidding the next job, or use those skills 
to obtain additional jobs, and is told 
what work to perform and where to do 
it. In this scenario, the welder, although 
highly skilled technically, is not using 
those skills in a manner that evidences 
business-like initiative. The skill and 
initiative factor indicates employee 
status. 


A highly skilled welder provides a 
specialty welding service, such as 
custom aluminum welding, for a variety 
of area construction companies. The 
welder uses these skills for marketing 
purposes, to generate new business, and 
to obtain work from multiple 
companies. The welder is not only 
technically skilled, but also uses and 
markets those skills in a manner that 
evidences business-like initiative. The 
skill and initiative factor indicates 
independent contractor status. 


7. Additional Factors (Proposed 
§ 795.110(b)(7)) 


Section 795.105(d)(2)(iv) of the 2021 
IC Rule states that additional factors 
may be considered if they are relevant 
to the ultimate question of whether the 


workers are economically dependent on 
the employer for work or in business for 
themselves.479 This reflects the 
necessity of considering all facts that are 
relevant to the question of economic 
dependence or independence, 
regardless of whether those facts fit 
within one of the enumerated factors. 
This approach is consistent with the 
Supreme Court’s guidance in Silk, 
where it cautioned that its suggested 
factors are not intended to be 
exhaustive.480 It is also consistent with 
the approach that courts and the 
Department have used in the decades 
since to determine whether workers are 
employees or independent contractors 
under the FLSA. The Department is 
proposing to move this provision to 
proposed § 795.110(b)(7) with minor 
editorial changes. 


The 2021 IC Rule states that its list of 
factors is ‘‘not exhaustive.’’ 481 In order 
to emphasize that point, the Department 
included an explicit provision 
recognizing that other potentially 
relevant factors may exist in some 
circumstances.482 The 2021 IC Rule thus 
states that ‘‘[a]dditional factors may be 
relevant in determining whether an 
individual is an employee or 
independent contractor for purposes of 
the FLSA[.]’’ 483 The regulation further 
cautions that such additional factors are 
only relevant ‘‘if the factors in some way 
indicate whether the individual is in 
business for him- or herself, as opposed 
to being economically dependent on the 
potential employer for work.’’ 484 The 
preamble to the Rule explained that 
‘‘[f]actors that do not bear on this 
question, such as whether an individual 
has alternate sources of wealth or 
income and the size of the hiring 
company, are not relevant.’’ 485 


The Department is proposing to retain 
§ 795.105(d)(2)(iv) with only minor 
editorial changes. Retaining this 
provision reiterates that the enumerated 
factors are not to be applied 
mechanically but should be viewed 
along with any other relevant facts in 
light of whether they indicate economic 
dependence or independence. Retaining 
the provision also preserves the caution 
that only factors that are relevant to the 
overall question of economic 
dependence or independence should be 
considered. This language stresses that 
the economic reality is what matters, 
and not labels or formalities. 


The Department is not proposing to 
identify any particular additional factors 
that may be relevant. The Department 
previously identified the ‘‘degree of 
independent business organization and 
operation’’ as a seventh factor that it 
considered in its analysis.486 However, 
given the Department’s focus in this 
proposed rulemaking on reflecting the 
economic reality factors commonly used 
by the circuit courts of appeals, the 
Department is not proposing to include 
the worker’s ‘‘degree of independent 
business organization and operation’’ as 
a seventh factor. The Department is not 
aware of any court that has used this as 
a standalone factor. Moreover, the 
Department is concerned that facts that 
may relate to whether a worker has an 
independent business organization— 
such as whether the worker has 
incorporated or receives an Internal 
Revenue Service (IRS) Form 1099 from 
an employer—reflect mere labels rather 
than the economic realities and are thus 
not relevant. To the extent facts such as 
the worker having a business license or 
being incorporated may suggest that the 
worker is in business for themself, they 
may be considered either as an 
additional factor or under any 
enumerated factor to which they are 
relevant. However, consistent with an 
economic reality analysis, it is 
important to inquire into whether the 
worker’s license or incorporation are 
reflective of the worker being in 
business for themselves as a matter of 
economic reality. For example, if an 
employer requires a worker to obtain a 
certain license or adopt a certain form 
of business in order to perform work for 
it, this may be evidence of the 
employer’s control, rather than a worker 
who is independently operating a 
business. Indeed, even where ‘‘the 
parties structure[] the relationship as an 
independent contractor, . . . the 
caselaw counsels that, for purposes of 
the worker’s rights under the FLSA, we 
must look beyond the structure to the 
economic realities.’’ 487 


The Department welcomes comments 
on this provision. 


D. Primacy of Actual Practice (2021 IC 
Rule § 795.110) 


The Department is proposing to delete 
2021 IC Rule § 795.110 and use this 
section for the discussion of the 
economic reality factors. 


Section 795.110 of the 2021 IC Rule 
provides that in determining economic 
dependence ‘‘the actual practice of the 
parties involved is more relevant than 
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488 86 FR 1247. 
489 Id. at 1204. 
490 Id. at 1247. 
491 See Flint Eng’g, 137 F.3d at 1441 (‘‘None of the 


factors alone is dispositive; instead, the court must 
employ a totality-of-the-circumstances approach.’’); 
Superior Care, 840 F.2d at 1059 (‘‘Since the test 
concerns the totality of the circumstances, any 
relevant evidence may be considered, and 
mechanical application of the test is to be 
avoided.’’). 


492 Rutherford, 331 U.S. at 729 (‘‘Where the work 
done, in its essence, follows the usual path of an 
employee, putting on an ‘independent contractor’ 
label does not take the worker from the protection 
of the Act.’’). 


493 See Off Duty Police, 915 F.3d at 1060–61 
(finding that, among other things, officers’ 
testimony that they were disciplined for turning 
down assignments, despite having the right to do 
so, supported employee status). 


494 See Superior Care, 840 F.2d at 1060 (‘‘Though 
visits to the job sites occurred only once or twice 
a month, Superior Care unequivocally expressed 
the right to supervise the nurses’ work, and the 
nurses were well aware that they were subject to 
such checks as well as to regular review of their 
nursing notes. An employer does not need to look 
over his workers’ shoulders every day in order to 
exercise control.’’). 


495 See, e.g., Off Duty Police, 915 F.3d at 1060; 
DialAmerica, 757 F.2d at 1386; Driscoll, 603 F.2d 
at 754. 


496 86 FR 1205. 


497 Rosenwasser, 323 U.S. at 362–63. 
498 Darden, 503 U.S. at 326. 
499 Id. at 323 (common-law employment test 


considers ‘‘the hiring party’s right to control the 
manner and means by which the product is 
accomplished’’) (quoting Reid, 490 U.S. at 751–52); 
Restatement (Third) of Agency, sec. 7.07, Comment 
(f) (2006) (‘‘For purposes of respondeat superior, an 
agent is an employee only when the principal 
controls or has the right to control the manner and 
means through which the agent performs work.’’). 


500 Though the economic reality test requires 
consideration of all relevant facts, and upon further 
consideration, the Department does not believe it is 
appropriate to maintain a regulatory provision that 
dismisses consideration of reserved rights that are 
not exercised where relevant to economic 
dependence, the Department does not intend to 
minimize or disregard the longstanding case law 
that looks to the actual behavior of the parties. See, 
e.g., Parrish, 917 F.3d at 387 (‘‘[T]he analysis is 
focused on economic reality, not economic 
hypotheticals.’’); Saleem, 854 F.3d at 142 
(‘‘[P]ursuant to the economic reality test, it is not 
what [workers] could have done that counts, but as 
a matter of economic reality what they actually do 
that is dispositive.’’) (internal quotation marks and 
citation omitted); Sureway, 656 F.2d at 1371 (‘‘[T]he 
fact that Sureway’s ‘agents’ possess, in theory, the 
power to set prices, determine their own hours, and 
advertise to a limited extent on their own is 
overshadowed by the fact that in reality the ‘agents’ 
work the same hours, charge the same prices, and 
rely in the main on Sureway for advertising.’’). 


what may be contractually or 
theoretically possible.’’ 488 This absolute 
rule, elevating actual practice over 
contractual authority that the employer 
may have reserved for exercise in the 
future, is overly mechanical and does 
not allow for appropriate weight to be 
given to contractual provisions in 
situations in which they are crucial to 
understanding the economic realities of 
a relationship. Instead, the Department 
believes that a less prescriptive 
approach is more faithful to the totality- 
of-circumstances economic reality 
analysis, such that contractual or other 
reserved rights should be considered 
like any other fact under each factor to 
the extent they indicate economic 
dependence. 


The 2021 IC Rule stressed that 
‘‘unexercised powers, rights, and 
freedoms’’ are ‘‘less relevant’’ than those 
that are actually exercised.489 Section 
795.110 of the 2021 IC Rule states that 
a worker’s theoretical ability to control 
aspects of the work are less meaningful 
if the worker is prevented from 
exercising those rights, and that a 
business’ contractual authority to 
exercise control may be of little 
relevance if it is never exercised.490 
Though it is true that contractual 
authority may in some instances be less 
relevant, the 2021 IC Rule’s blanket 
statement that actual practice is always 
more relevant is incompatible with an 
approach that does not apply the factors 
mechanically but looks to the totality of 
the circumstances in evaluating the 
economic realities.491 The focus is 
always on the economic realities rather 
than mere labels,492 but contractual 
provisions are not always mere labels. 
They sometimes reflect and influence 
the economic realities of the 
relationship. 


Every fact that is relevant to economic 
dependence should be considered in the 
analysis. Because the entirety of the 
economic reality must be considered, 
both the actual practices of the parties 
and the contractual possibilities must be 
considered. Within each factor of the 
test, there may be actual practices that 


are relevant, and there may also be 
contractual provisions that are relevant. 
The significance of each in the overall 
analysis should be informed by their 
relevance to the economic realities. This 
examination will be specific to the facts 
of each economic relationship and 
cannot be predetermined. 


It is often the case that the actual 
practice of the parties is more relevant 
to the economic dependence inquiry 
than contractual or theoretical 
possibilities. For example, where an 
employer theoretically permits its 
workers to decline work assignments, 
but in practice disciplines workers who 
decline assignments, the actual practice 
of the parties outweighs the theoretical 
rights of the workers.493 However, in 
other cases the contractual possibilities 
may reveal more about the economic 
reality than the parties’ practices. For 
example, a company may reserve the 
right to supervise workers despite rarely 
making supervisory visits.494 Such 
reserved rights to control the worker 
may strongly influence the behavior of 
the worker in their performance of the 
work even without the company 
exercising its contractual rights. As a 
result, this contractual possibility may 
be more indicative of the reality of the 
economic relationship between the 
worker and the company than the 
company’s apparent hands-off practice. 
That courts often refer to the control 
factor as the ‘‘right to control’’ the work 
suggests that even rarely exercised or 
unexercised rights can be informative in 
evaluating economic dependence.495 


In response to comments asserting 
that prioritizing actual practice would 
make the economic reality test 
impermissibly narrower than the 
common law control test, the 2021 IC 
Rule asserted that ‘‘the common law 
control test does not establish an 
irreducible baseline of worker coverage 
for the broader economic reality test 
applied under the FLSA.’’ 496 This 
understanding of the FLSA’s scope of 
employment is inconsistent with the 
Supreme Court’s observations that ‘‘[a] 


broader or more comprehensive 
coverage of employees’’ than that 
contemplated under the FLSA ‘‘would 
be difficult to frame,’’ 497 and that the 
FLSA ‘‘stretches the meaning of 
‘employee’ to cover some parties who 
might not qualify as such under a strict 
application of traditional agency law 
principles.’’ 498 The 2021 IC Rule’s 
blanket diminishment of the relevance 
of the right to control is inconsistent 
with the Supreme Court’s observations 
that the FLSA’s scope of employee 
coverage is exceedingly broad and 
broader than what exists under the 
common law. That the employer’s right 
to control is part of the common law test 
shows that it is a useful indicator of 
employee status.499 The 2021 IC Rule’s 
dismissal of contractual rights as always 
less relevant than actual practice is 
inconsistent with the need to consider 
all facts relevant to the economic 
realities.500 


In sum, the declaration in 2021 IC 
Rule § 795.110 that the parties’ actual 
practices are invariably more relevant is 
inconsistent with how courts have 
evaluated employment relationships. It 
lacks the flexibility required by the 
economic reality test and is inconsistent 
with the FLSA’s broad definition of 
employment. For these reasons, the 
Department is proposing to strike 
§ 795.110, so that all facts relevant to the 
economic realities of a potential 
employment relationship may be 
evaluated according to their relevance to 
the question of economic dependence. 
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501 See 58 FR 51735, 51741 (Oct. 4, 1993). 
502 See 76 FR 3821 (Jan. 21, 2011). 503 See 86 FR 1168. 


The Department welcomes comments 
on the removal of this provision. 


E. Examples of Analyzing Economic 
Reality Factors (2021 IC Rule § 795.115) 


Section 795.115 of the 2021 IC Rule 
provides examples of factors in the 
economic reality test. The Department is 
proposing to delete this section and 
instead include examples in the 
preamble. Real-world examples provide 
valuable information to the general 
public and regulated parties and help 
succinctly explain relevant issues in the 
analysis. The Department believes, 
however, that the examples best serve 
this explanatory function in preamble 
text, particularly considering how fact- 
dependent the analysis of each 
economic reality factor is. The preamble 
contains the most detailed description 
of each factor along with the case law 
and rationale for each interpretation 
proposed by the Department. Providing 
the examples after the discussion of 
each factor in the economic reality test 
thus provides an immediate application 
of the relevant interpretation. 


The Department cautions that the 
examples are specific to the included 
facts and the addition or alteration of 
any of the facts in any of the examples 
may change the resulting analysis. 
Additionally, while the examples help 
illustrate the application of particular 
factors of the economic reality test, no 
one factor is determinative of whether a 
worker is an employee or an 
independent contractor. 


F. Severability (Proposed § 795.115) 


Section 795.120 of the 2021 IC Rule 
contains a severability provision. The 
Department is proposing to move this 
provision to § 795.115 and is not 
proposing any edits to this section. 


VI. Paperwork Reduction Act 


The Paperwork Reduction Act of 1995 
(PRA), 44 U.S.C. 3501 et seq., and its 
attendant regulations, 5 CFR part 1320, 
require the Department to consider the 
agency’s need for its information 
collections, their practical utility, as 
well as the impact of paperwork and 
other information collection burdens 
imposed on the public, and how to 
minimize those burdens. The PRA 
typically requires an agency to provide 
notice and seek public comments on 
any proposed collection of information 
contained in a proposed rule. See 44 
U.S.C. 3506(c)(2)(B); 5 CFR 1320.8. This 
NPRM does not contain a collection of 
information subject to OMB approval 
under the Paperwork Reduction Act. 
The Department welcomes comments 
on this determination. 


VII. Executive Order 12866, Regulatory 
Planning and Review; Executive Order 
13563, Improved Regulation and 
Regulatory Review 


Under Executive Order 12866, the 
Office of Management and Budget’s 
(OMB) Office of Information and 
Regulatory Affairs (OIRA) determines 
whether a regulatory action is 
significant and, therefore, subject to the 
requirements of the Executive Order and 
OMB review.501 Section 3(f) of 
Executive Order 12866 defines a 
‘‘significant regulatory action’’ as a 
regulatory action that is likely to result 
in a rule that may: (1) have an annual 
effect on the economy of $100 million 
or more, or adversely affect in a material 
way a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
state, local, or tribal governments or 
communities (also referred to as 
economically significant); (2) create 
serious inconsistency or otherwise 
interfere with an action taken or 
planned by another agency; (3) 
materially alter the budgetary impact of 
entitlements, grants, user fees or loan 
programs or the rights and obligations of 
recipients thereof; or (4) raise novel 
legal or policy issues arising out of legal 
mandates, the President’s priorities, or 
the principles set forth in the Executive 
Order. OIRA has determined that this 
proposed rule is a ‘‘significant 
regulatory action’’ under section 3(f) of 
Executive Order 12866 and is 
economically significant. 


Executive Order 13563 directs 
agencies to, among other things, propose 
or adopt a regulation only upon a 
reasoned determination that its benefits 
justify its costs; that it is tailored to 
impose the least burden on society, 
consistent with obtaining the regulatory 
objectives; and that, in choosing among 
alternative regulatory approaches, the 
agency has selected those approaches 
that maximize net benefits.502 Executive 
Order 13563 recognizes that some costs 
and benefits are difficult to quantify and 
provides that, when appropriate and 
permitted by law, agencies may 
consider and discuss qualitatively 
values that are difficult or impossible to 
quantify, including equity, human 
dignity, fairness, and distributive 
impacts. The analysis below outlines 
the impacts that the Department 
anticipates may result from this 
proposed rule and was prepared 
pursuant to the above-mentioned 
executive orders. 


A. Introduction 
In this NPRM, the Department is 


proposing to modify the regulations 
addressing the classification of workers 
as employees or independent 
contractors under the Fair Labor 
Standards Act (FLSA or Act) to be more 
consistent with judicial precedent and 
the Act’s text and purpose as interpreted 
by the courts. For decades, the 
Department and courts have applied an 
economic reality test to determine 
whether a worker is an employee or an 
independent contractor under the FLSA. 
The ultimate inquiry is whether, as a 
matter of economic reality, the worker is 
economically dependent on the 
employer for work (and is thus an 
employee) or is in business for themself 
(and is thus an independent contractor). 
To answer this ultimate inquiry of 
economic dependence, the courts and 
the Department have historically 
conducted a totality-of-the- 
circumstances analysis, considering 
multiple factors to determine whether a 
worker is an employee or an 
independent contractor under the FLSA. 


In January 2021, the Department 
published a rule titled ‘‘Independent 
Contractor Status Under the Fair Labor 
Standards Act’’ (2021 IC Rule) that 
provided guidance on the classification 
of independent contractors under the 
FLSA.503 As explained in sections III, 
IV, and V above, the Department 
believes that the 2021 IC Rule does not 
fully comport with the FLSA’s text and 
purpose as interpreted by the courts and 
will have a confusing and disruptive 
effect on workers and businesses alike 
due to its departure from decades of 
case law describing and applying the 
multifactor economic reality test as a 
totality-of-the-circumstances test. The 
2021 IC Rule included provisions that 
are in tension with this longstanding 
case law—such as designating two 
factors as most probative and 
predetermining that they carry greater 
weight in the analysis, considering 
investment and initiative only in the 
opportunity for profit or loss factor, and 
excluding consideration of whether the 
work performed is central or important 
to the employer’s business. These and 
other provisions in the 2021 IC Rule 
narrow the application of the economic 
reality test by limiting the facts that may 
be considered as part of the test, facts 
which the Department believes are 
relevant in determining whether a 
worker is economically dependent on 
the employer for work or in business for 
themself. The Department believes that 
retaining the 2021 IC Rule would have 
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504 See Coalition for Workforce Innovation, 2022 
WL 1073346. 


505 OMB Circular A–4 notes that when agencies 
are developing a baseline, ‘‘[it] should be the best 
assessment of the way the world would look absent 
the proposed action.’’ 


506 The Department uses the term 
‘‘misclassification’’ throughout this analysis to refer 
to workers who have been classified as independent 
contractors but who, as a matter of economic 
reality, are economically dependent on their 
employer for work. These workers’ legal status 
would not change under the 2021 IC Rule or this 
proposed rule—they would properly be classified as 
employees under both rules. The Department notes 
that sources cited in this in this analysis may use 
other misclassification standards which may not 
align fully with the Department’s use of the term. 


a confusing and disruptive effect on 
workers and businesses alike due to its 
departure from case law describing and 
applying the multifactor economic 
reality test as a totality-of-the- 
circumstances test. Departing from the 
longstanding test applied by the courts 
also increases the risk of misapplication 
of the economic reality test, which the 
Department believes may result in 
increased misclassification of workers 
as independent contractors. 


Therefore, the Department is 
proposing to rescind the 2021 IC Rule 
and replace it with an analysis for 
determining employee or independent 
contractor status under the Act that is 
more consistent with existing judicial 
precedent and the Department’s 
longstanding guidance prior to the 2021 
IC Rule. Specifically, the Department is 
not proposing the use of ‘‘core factors’’ 
and instead proposes to return to a 
totality-of-the-circumstances analysis of 
the economic reality test in which the 
factors do not have a predetermined 
weight and are considered in view of 
the economic reality of the whole 
activity. The Department is further 
proposing to return the consideration of 
investment to a standalone factor, 
provide additional analysis of the 
control factor (including detailed 
discussions of how scheduling, remote 
supervision, price-setting, and the 
ability to work for others should be 
considered), and return to the 
longstanding interpretation of the 
integral factor, which considers whether 
the work is integral to the employer’s 
business. The Department believes this 
proposed rule is more grounded in the 
ultimate inquiry of whether a worker is 
in business for themself or is 
economically dependent on the 
employer for work. Workers, employers, 
and independent businesses should 
benefit from affirmative regulatory 
guidance from the Department further 
developing the concept of economic 
dependence and how each economic 
reality factor is probative of whether the 
worker is economically dependent on 
the employer for work or is in business 
for themself. 


When evaluating the economic impact 
of this proposed rule, the Department 
has considered the appropriate baseline 
with which to compare changes. As 
discussed in section II.E., on March 14, 
2022, in a lawsuit challenging the 
Department’s delay and withdrawal of 
the 2021 IC Rule, a Federal district court 
in the Eastern District of Texas issued a 
decision vacating the delay and 
withdrawal of the 2021 IC Rule and 
concluded that the 2021 IC Rule became 


effective on March 8, 2021.504 Because 
the 2021 IC Rule is currently in effect, 
is being enforced and would continue to 
be in effect in the absence of this 
proposed rule, the Department believes 
that the 2021 IC Rule is the official 
baseline to compare against when 
estimating the economic impact of this 
proposed rule.505 Compared to the 2021 
IC Rule, the Department anticipates that 
this proposed rule would reduce 
misclassification of employees as 
independent contractors, because this 
rule is more consistent with existing 
judicial precedent and the Department’s 
longstanding guidance. The 2021 IC 
Rule could increase misclassification 
because its elevation of certain factors 
and its preclusion of consideration of 
relevant facts under several factors may 
result in misapplication of the economic 
reality test and may have conveyed to 
employers that it might be easier than it 
used to be to classify certain workers as 
independent contractors rather than 
FLSA-covered employees. The issuance 
of this proposed rule could reduce or 
prevent this misclassification from 
occurring. 


Because the Department does not 
have data on the number of 
misclassified workers and because there 
are inherent challenges in determining 
the extent to which the rule would 
reduce this misclassification, much of 
the analysis is presented qualitatively, 
aside from rule familiarization costs, 
which are quantified.506 The 
Department has therefore provided a 
qualitative analysis of the transfers and 
benefits that could occur because of this 
reduced misclassification. 


As discussed above, the 2021 IC Rule 
is the appropriate baseline to represent 
what the world could look like going 
forward in the absence of this proposed 
rule. However, this baseline may not 
reflect what the world looked like prior 
to this NPRM. Until March of 2022, the 
Department had not been using the 
framework for analysis from that rule 
when assessing independent contractor 
status in its enforcement and 


compliance assistance activities. The 
2021 IC Rule baseline also may not 
reflect the current economic landscape, 
because the Department is not aware of 
any Federal district or appellate court 
that has relied on the substance of the 
2021 IC Rule so far to resolve a dispute 
regarding the proper classification of a 
worker as an employee or independent 
contractor. Therefore, if the Department 
were to instead compare the proposed 
rule to the current economic and legal 
landscape, the economic impact would 
be much smaller, because this proposed 
rule is consistent with the longstanding 
judicial precedent and guidance that the 
Department was relying on prior to 
March of 2022. The Department still 
believes that the 2021 IC Rule is the 
appropriate baseline, but notes that the 
current economic landscape may not be 
the same as a future situation without 
this proposed rule. 


The Department does not believe, as 
reflected in this analysis, that this 
proposed rule would result in 
widespread reclassification of workers. 
That is, for workers who are properly 
classified as independent contractors, 
the Department does not, for the most 
part, anticipate that this rule would 
result in these workers being 
reclassified as employees. Especially 
compared to the guidance that was in 
effect before the 2021 IC Rule, the test 
proposed in this NPRM would not make 
independent contractor status 
significantly less likely. Rather, impacts 
resulting from this rule would mainly be 
due to a reduction in misclassification. 
If the 2021 IC Rule is retained, the risk 
of misclassification could be increased. 
As noted previously, the 2021 IC Rule’s 
elevation of certain factors and its 
preclusion of consideration of relevant 
facts under several factors, which is a 
departure from judicial precedent 
applying the economic reality test, may 
result in misapplication of the economic 
reality test and may have conveyed to 
employers that it might be easier than it 
used to be to classify certain workers as 
independent contractors rather than 
FLSA-covered employees. This NPRM 
could therefore help prevent this 
misclassification by providing 
employers with guidance that is more 
consistent with longstanding precedent. 
The Department welcomes comments 
and data on all of the analysis presented 
here. 


B. Estimated Number of Independent 
Contractors 


To provide some context on the 
prevalence of independent contracting, 
the Department first estimated the 
number of independent contractors. 
There are a variety of estimates of the 
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507 The Department uses the term ‘‘independent 
contractor’’ throughout this analysis to refer to 
workers who, as a matter of economic reality, are 
not economically dependent on their employer for 
work and are in business for themselves. The 
Department notes that sources cited in this analysis 
may use other definitions of independent 
contractors that may not align fully with the 
Department’s use of the term. 


508 Bureau of Labor Statistics, ‘‘Contingent and 
Alternative Employment Arrangements—May 
2017,’’ USDL–18–0942 (June 7, 2018), https://
www.bls.gov/news.release/pdf/conemp.pdf. 


509 The variables used are PES8IC=1 for self- 
employed and PES7=1 for other workers. 


510 While self-employed independent contractors 
are identified by the worker’s main job, other 
independent contractors answered yes to the CWS 
question about working as an independent 
contractor last week. Although the survey question 
does not ask explicitly about the respondent’s main 
job, it follows questions asked in reference to the 
respondent’s main job. 


511 Even among independent contractors, failure 
to report multiple jobs in response to survey 
questions is common. For example, Katz and 
Krueger (2019) asked Amazon Mechanical Turk 
participants the CPS-style question ‘‘Last week did 
you have more than one job or business, including 
part time, evening, or weekend work?’’ In total, 39 
percent of respondents responded affirmatively. 
However, these participants were asked the follow- 
up question ‘‘Did you work on any gigs, HITs or 
other small paid jobs last week that you did not 
include in your response to the previous question?’’ 
After this question, which differs from the CPS, 61 
percent of those who indicated that they did not 
hold multiple jobs on the CPS-style question 
acknowledged that they failed to report other work 
in the previous week. As Katz and Krueger write, 
‘‘If these workers are added to the multiple job 
holders, the percent of workers who are multiple 
job holders would almost double from 39 percent 
to 77 percent.’’ See L. Katz and A. Krueger, 
‘‘Understanding Trends in Alternative Work 
Arrangements in the United States,’’ RSF: The 
Russell Sage Foundation Journal of the Social 
Sciences 5(5), p. 132–46 (2019). 


512 K. Lim, A. Miller, M. Risch, and E. Wilking, 
‘‘Independent Contractors in the U.S.: New Trends 


from 15 years of Administrative Tax Data,’’ 
Department of Treasury, p. 61 (Jul. 2019), https:// 
www.irs.gov/pub/irs-soi/19rpindcontractorinus.pdf. 
From table 5, the total number of independent 
contractors across all categories is 13.81 million. 
The number of independent contractors in the 
categories where these workers earn the majority of 
their labor income from independent contractor 
earnings is 6.63 million. 6.63 million ÷ 13.81 
million = 0.48. 


513 Washington Department of Commerce, 
‘‘Independent Contractor Study,’’ p. 21 (Jul. 2019), 
https://deptofcommerce.app.box.com/v/ 
independent-contractor-study. 


514 In any given week, the total number of 
independent contractors would have been roughly 
the same, but the identity of the individuals who 
do it for less than the full year would likely vary. 
Thus, the number of unique individuals who work 
at some point in a year as independent contractors 
would exceed the number of independent 
contractors who work within any one-week period 
as independent contractors. 


515 D. Farrell and F. Greig, ‘‘Paychecks, Paydays, 
and the Online Platform,’’ JPMorgan Chase Institute 
(2016), https://papers.ssrn.com/sol3/papers.cfm?
abstract_id=2911293. The authors define the Online 
Platform Economy as ‘‘economic activities 
involving online intermediaries.’’ This includes 
‘‘labor platforms’’ that ‘‘connect customers with 
freelance or contingent workers’’ and ‘‘capital 
platforms’’ that ‘‘connect customers with 
individuals who rent assets or sell goods peer-to- 
peer.’’ As such, this study encompasses data on 
income sources that the Department acknowledges 
might not be a one-to-one match with independent 
contracting and could also include work that is part 
of an employment relationship. However, the 
Department believes that including data on income 
earned through online platforms is useful when 
discussing the potential magnitude of independent 
contracting. 


number of independent contractors 
spanning a wide range depending on 
methodologies and how the population 
is defined.507 There is no data source on 
independent contractors that perfectly 
mirrors the definition of independent 
contractor in the Department’s 
regulations. There is also no regularly 
published data source on the number of 
independent contractors and data from 
the current year does not exist, making 
it difficult to examine trends in 
independent contracting or to measure 
how regulatory changes impact the 
number of independent contractors. 


The Department believes that the 
Current Population Survey (CPS) 
Contingent Worker Supplement (CWS) 
offers an appropriate lower bound for 
the number of independent contractors; 
however, there are potential biases in 
these data that will be noted. This is the 
estimation method used in the 2021 IC 
Rule, and the Department has not found 
any new data or analyses to indicate a 
need for any changes. Some recent data 
sources provide an indication of how 
COVID–19 may have impacted the 
number of independent contractors, but 
this is inconclusive. Additionally, 
estimates from other sources will be 
presented to demonstrate the potential 
range. 


The U.S. Census Bureau conducts the 
CPS, and it is published monthly by the 
Bureau of Labor Statistics (BLS). The 
sample includes approximately 60,000 
households and is nationally 
representative. Periodically since 1995, 
and most recently in 2017, the CPS 
included a supplement to the May 
survey to collect data on contingent and 
alternative employment arrangements. 
Based on the CWS, there were 10.6 
million independent contractors in 
2017, amounting to 6.9 percent of 
workers.508 The CWS measures those 
who say that their independent 
contractor job is their primary job and 
that they worked at the independent 
contractor job in the survey’s reference 
week. 


The BLS’s estimate of independent 
contractors includes ‘‘[w]orkers who are 
identified as independent contractors, 
independent consultants, or freelance 
workers, regardless of whether they are 


self-employed or wage and salary 
workers.’’ BLS asks two questions to 
identify independent contractors: 509 


• Workers reporting that they are self- 
employed are asked: ‘‘Are you self- 
employed as an independent contractor, 
independent consultant, freelance 
worker, or something else (such as a 
shop or restaurant owner)?’’ (9.0 million 
independent contractors.) We refer to 
these workers as ‘‘self-employed 
independent contractors’’ in the 
remainder of the analysis. 


• Workers reporting that they are 
wage and salary workers are asked: 
‘‘Last week, were you working as an 
independent contractor, an independent 
consultant, or a freelance worker? That 
is, someone who obtains customers on 
their own to provide a product or 
service.’’ (1.6 million independent 
contractors.) We refer to these workers 
as ‘‘other independent contractors’’ in 
the remainder of the analysis. 


It is important to note that 
independent contractors are identified 
in the CWS in the context of the 
respondent’s ‘‘main’’ job (i.e., the job 
with the most hours).510 Therefore, the 
estimate of independent contractors 
does not include those who may be an 
employee for their primary job, but may 
also work as an independent 
contractor.511 For example, Lim et al. 
(2019) estimate that independent 
contracting work is the primary source 
of income for 48 percent of independent 
contractors.512 Applying this estimate to 


the 10.6 million independent 
contractors estimated from the CWS, 
results in 22.1 million independent 
contractors (10.6 million ÷ 0.48). 
Alternatively, a survey of independent 
contractors in Washington found that 68 
percent of respondents reported that 
independent contract work was their 
primary source of income.513 However, 
because this survey only includes 
independent contractors in one state, 
the Department has not used this data 
to adjust its estimate of independent 
contractors. 


The CWS’s large sample size results 
in small sampling error. However, the 
questionnaire’s design may result in 
some non-sampling error. For example, 
one potential source of bias is that the 
CWS only considers independent 
contractors during a single point in 
time—the survey week (generally the 
week prior to the interview). 


These numbers will thus 
underestimate the prevalence of 
independent contracting over a longer 
timeframe, which may better capture the 
size of the population.514 For example, 
Farrell and Greig (2016) used a 
randomized sample of 1 million Chase 
customers to estimate prevalence of the 
Online Platform Economy.515 They 
found that ‘‘[a]lthough 1 percent of 
adults earned income from the Online 
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516 B. Collins, A. Garin, E. Jackson, D. Koustas, 
and M. Payne, ‘‘Is Gig Work Replacing Traditional 
Employment? Evidence from Two Decades of Tax 
Returns,’’ IRS SOI Joint Statistical Research 
Program (2019) (unpublished paper), https://
www.irs.gov/pub/irs-soi/ 
19rpgigworkreplacingtraditionalemployment.pdf. 


517 See L. Katz and A. Krueger, ‘‘The Rise and 
Nature of Alternative Work Arrangements in the 
United States, 1995–2015,’’ (2018). 


518 Id. at 49. The estimate is 9.6 percent without 
correcting for overrepresentation of self-employed 
workers or multiple job holders. Id. at 31. 


519 Id. at Addendum (‘‘Reconciling the 2017 BLS 
Contingent Worker Survey’’). 


520 Note that they estimate 6.7 percent of 
employed workers are independent contractors 
using the CWS, as opposed to 6.9 percent as 
estimated by the BLS. This difference is attributable 
to changes to the sample to create consistency. 


521 In addition to the use of proxy responses, this 
difference is also due to cyclical conditions. The 
impacts of these two are not disaggregated for 
independent contractors, but if we applied the 
relative sizes reported for all alternative work 
arrangements, we would get 0.36 percentage point 
difference due to proxy responses. Additionally, it 
should be noted that this may not entirely be a bias. 
It stems from differences in independent 
contracting reported by proxy respondents and 
actual respondents. As Katz and Krueger explain, 
this difference may be due to a ‘‘mode’’ bias or 
proxy respondents may be less likely to be 
independent contractors. Id. at Addendum p. 4. 


522 K. Abraham, B. Hershbein, and S. Houseman, 
‘‘Contract Work at Older Ages,’’ NBER Working 
Paper 26612 (2020), http://www.nber.org/papers/ 
w26612. 


523 The Department believes that including data 
on what is referred to in some studies as ‘‘informal 
work’’ is useful when discussing the magnitude of 
independent contracting, although not all informal 
work is done by independent contractors. The 
Survey of Household Economics and Decision- 
making asked respondents whether they engaged in 
informal work sometime in the prior month. It 
categorized informal work into three broad 
categories: personal services, on-line activities, and 
off-line sales and other activities, which is broader 
than the scope of independent contractors. These 
categories include activities like house sitting, 
selling goods online through sites like eBay or 
craigslist, or selling goods at a garage sale. The 
Department acknowledges that the data discussed 
in this study might not be a one-to-one match with 
independent contracting and could also include 
work that is part of an employment relationship, 
but it nonetheless provides some useful data for this 
purpose. 


524 K. Abraham, and S. Houseman, ‘‘Making Ends 
Meet: The Role of Informal Work in Supplementing 
Americans’ Income,’’ RSF: The Russell Sage 
Foundation Journal of the Social Sciences 5(5): 
110–31 (2019), https://www.aeaweb.org/conference/ 
2019/preliminary/paper/QreAaS2h. 


525 See, e.g., U.S. Gov’t Accountability Off., GAO– 
09–717, Employee Misclassification: Improved 
Coordination, Outreach, and Targeting Could Better 
Ensure Detection and Prevention 10 (2008) 
(‘‘Although the national extent of employee 
misclassification is unknown, earlier national 
studies and more recent, though not 
comprehensive, studies suggest that employee 
misclassification could be a significant problem 
with adverse consequences.’’). 


526 Consumer and Community Research Section 
of the Federal Reserve Board’s Division of 
Consumer and Community Affairs, ‘‘Economic 
Well-Being of U.S. Households in 2021,’’ Board of 
Governors of the Federal Reserve System (2022). 
Reports from all years available at https://
www.federalreserve.gov/publications/report-
economic-well-being-us-households.htm. 


Platform Economy in a given month, 
more than 4 percent participated over 
the three-year period.’’ Additionally, 
Collins et al. (2019) examined tax data 
from 2000 through 2016 and found that 
the number of workers who filed a form 
1099 grew substantially over that 
period, and that fewer than half of these 
workers earned more than $2,500 from 
1099 work in 2016. The prevalence of 
lower annual earnings implies that most 
workers who received a 1099 did not 
work as an independent contractor 
every week.516 


The CWS also uses proxy responses, 
which may underestimate the number of 
independent contractors. The RAND 
American Life Panel (ALP) survey 
conducted a supplement in 2015 to 
mimic the CWS questionnaire but used 
self-responses only. The results of the 
survey were summarized by Katz and 
Krueger (2018).517 This survey found 
that independent contractors comprise 
7.2 percent of workers.518 Katz and 
Krueger identified that the 0.5 
percentage point difference in 
magnitude between the CWS and the 
ALP was due to both cyclical 
conditions, and the lack of proxy 
responses in the ALP.519 Therefore, the 
Department believes a reasonable upper- 
bound on the potential bias due to the 
use of proxy responses in the CWS is 0.5 
percentage points (7.2 versus 6.7).520 521 


Another potential source of bias in the 
CWS is that some respondents may not 
self-identify as independent contractors. 
For example, Abraham et al. (2020) 
estimated that 6.6 percent of workers in 


their study initially respond that they 
are employees but were then 
determined (by the researcher) to be 
independent contractors based on their 
answers to follow-up questions.522 
Additionally, individuals who do what 
some researchers refer to as ‘‘informal 
work’’ may in fact be independent 
contractors though they may not 
characterize themselves as such.523 This 
population could be substantial. 
Abraham and Houseman (2019) 
confirmed this in their examination of 
the Survey of Household Economics and 
Decision-making. They found that 28 
percent of respondents reported doing 
‘‘informal work’’ for money over the 
past month.524 


Conversely, another source of bias in 
the CWS is that some workers who self- 
identify as independent contractors may 
misunderstand their status or may be 
misclassified by their employer. These 
workers may answer the survey in the 
affirmative, despite not truly being 
independent contractors. While precise 
and representative estimates of 
nationwide misclassification are 
unavailable, multiple studies suggest its 
prevalence in numerous sectors in the 
economy.525 See section VII.D.2. for a 
more thorough discussion of the 
prevalence of misclassification. 


Because reliable data on the potential 
magnitude of the biases discussed above 


are unavailable, and so the net direction 
of the biases is unknown, the 
Department has not attempted to 
calculate how these biases may impact 
the estimated number of independent 
contractors. 


Because the CWS estimate represents 
only the number of workers who 
worked as independent contractors on 
their primary job during the survey 
reference week, the Department applied 
the research literature and adjusted this 
measure to include workers who are 
independent contractors in a secondary 
job or who were excluded from the CWS 
estimate due to other factors. As noted 
above, integrating the estimated 
proportions of workers who are 
independent contractors on secondary 
or otherwise excluded jobs produces an 
estimate of 22.1 million, representing 
the total number of workers working as 
independent contractors in any job at a 
given time. Given the prevalence of 
independent contractors who work 
sporadically and earn minimal income, 
adjusting the estimate according to these 
sources captures some of this 
population. It is likely that this figure is 
still an underestimate of the true 
independent contractor pool. 


1. COVID–19 Adjustment to the 
Estimated Number of Independent 
Contractors 


The Department’s estimate of the 
number of independent contractors, 
22.1 million, is based primarily on 2017 
data. Because COVID–19 has had a 
substantial impact on the labor market, 
it is possible that this estimate is not 
currently appropriate. The Department 
conducted a search for more recent data 
to indicate any trends in the number of 
independent contractors since 2017. 
The findings are inconclusive but 
generally do not indicate an increase. 


The Federal Reserve Board’s annual 
Survey of Household Economics and 
Decisionmaking (SHED) provides 
measures of the economic well-being of 
U.S. households. The Federal Reserve 
Board publishes a report ‘‘Economic 
Well-Being of U.S. Households’’ 
summarizing the findings of each 
survey.526 One subsection of the 
Employment section describes the 
results of the questions related to ‘‘The 
Gig Economy.’’ While the survey 
questions about work in the ‘‘gig 
economy’’ include more types of work 
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527 The report defines gig work as including 
‘‘three types of non-traditional activities: offline 
service activities, such as child care or house 
cleaning; offline sales, such as selling items at flea 
markets or thrift stores; and online services or sales, 
such as driving using a ride-sharing app or selling 
items online.’’ Consumer and Community Research 
Section of the Federal Reserve Board’s Division of 
Consumer and Community Affairs, ‘‘Economic 
Well-Being of U.S. Households in 2017,’’ Board of 
Governors of the Federal Reserve System (May 
2018). 


528 MBO partners, ‘‘The Great Realization: 11th 
Annual State of Independence,’’ (2021). Annual 
reports are available at https://
www.mbopartners.com/state-of-independence/
previous-reports/. 


529 Including, but not limited to: McKinsey Global 
Institute, ‘‘Independent Work: Choice, Necessity, 
and the Gig Economy’’ (2016), https://
www.mckinsey.com/featured-insights/employment-
and-growth/independent-work-choice-necessity- 
and-the-gig-economy; Kelly Services, ‘‘Agents of 
Change’’ (2015), https://www.kellyservices.com/


global/siteassets/3-kelly-global-services/
uploadedfiles/3-kelly_global_services/content/
sectionless_pages/kocg1047720freeagent
20whitepaper20210x21020final2.pdf; Robles and 
McGee, ‘‘Exploring Online and Offline Informal 
Work: Findings from the Enterprising and Informal 
Work Activities (EIWA) Survey’’ (2016); Upwork, 
‘‘Freelancing in America’’ (2019); Washington 
Department of Commerce, supra n. 513; Farrell and 
Greig, supra n. 515; MBO Partners, ‘‘State of 
Independence in America’’ (2016); Abraham et al., 
‘‘Measuring the Gig Economy: Current Knowledge 
and Open Issues’’ (2018), https://www.nber.org/
papers/w24950; Collins et al. (2019), supra n. 516; 
Gitis et al., ‘‘The Gig Economy: Research and Policy 
Implications of Regional, Economic, and 
Demographic Trends,’’ American Action Forum 
(2017), https://www.americanactionforum.org/
research/gig-economy-research-policy-implications-
regional-economic-demographic-trends/ 
#ixzz5IpbJp79a; Dourado and Koopman, 
‘‘Evaluating the Growth of the 1099 Workforce,’’ 
Mercatus Center (2015), https://www.mercatus.org/ 
publication/evaluating-growth-1099-workforce. 


530 See Katz and Krueger (2018), supra n. 517. 
531 ‘‘Gallup’s Perspective on The Gig Economy 


and Alternative Work Arrangements,’’ Gallup 
(2018), https://www.gallup.com/workplace/240878/ 
gig-economy-paper-2018.aspx. 


532 See Abraham et al. (2018), supra n. 529, Table 
4. 


533 E. Jackson, A. Looney, and S. Ramnath, ‘‘The 
Rise of Alternative Work Arrangements: Evidence 
and Implications for Tax Filing and Benefit 
Coverage,’’ OTA Working Paper 114 (2017), https:// 
www.treasury.gov/resource-center/tax-policy/tax- 
analysis/Documents/WP-114.pdf. 


534 Lim et al., supra n. 512. 
535 In comparison to household survey data, tax 


data may reduce certain types of biases (such as 
recall bias) while increasing other types (such as 
underreporting bias). Because the Department is 
unable to quantify this tradeoff, it could not 
determine whether, on balance, survey or tax data 
are more reliable. 


scenarios than just independent 
contracting, a decrease from 30 percent 
to 20 percent of adults answering ‘‘yes’’ 
from 2017 to 2020 may indicate that the 
number of independent contractors in 
this industry also decreased during that 
time period.527 The report summarizing 
the 2021 data is available, but 
unfortunately the gig economy 
questions were revised substantially, so 
a comparable value is not available for 
2021. Moreover, trends of potential 
independent contractors in one industry 
are not necessarily indicative of trends 
across the economy. 


MBO Partners, a company with the 
goal of connecting enterprise 
organizations and top independent 
professionals, also conducts an annual 
survey and prepares a research report of 
the findings.528 In all groups of 
‘‘independent workers,’’ MBO Partners 
similarly found a decrease in the 
number from 2017 to 2020. Conversely, 
in total, the 2021 report shows a large 
increase from 2020, enough that the 
number of independent workers in 2021 
is larger than the 2017 number. 
However, this increase occurs only in 
the ‘‘occasional independent’’ workers 
category, described as those who work 


part-time and regularly, but without set 
hours. Comparing the number of part- 
time and full-time independent workers 
yields similar values in 2017 and 2021, 
so the Department believes that no 
adjustments are needed to the 2017 
estimate of 22.1 million independent 
contractors. 


2. Range of Estimates in the Literature 
To further consider the range of 


estimates available, the Department 
conducted a literature review, the 
findings of which are presented in Table 
1. Other studies were also considered 
but are excluded from this table because 
the study populations were broader than 
just independent contractors, limited to 
one state, or include workers outside of 
the United States.529 The RAND ALP,530 
the Gallup Survey,531 and the General 
Social Survey’s (GSS’s) Quality of 
Worklife (QWL) 532 supplement are 
widely cited alternative estimates. 
However, the Department chose to use 
sources with significantly larger sample 
sizes and/or more recent data for the 
primary estimate. 


Jackson et al. (2017) 533 and Lim et al. 
(2019) 534 use tax information to 
estimate the prevalence of independent 
contracting. In general, studies using tax 


data tend to show an increase in 
prevalence of independent contracting 
over time. The use of tax data has some 
advantages and disadvantages over 
survey data. Advantages include large 
sample sizes, the ability to link 
information reported on different 
records, the reduction in certain biases 
such as reporting bias, records of all 
activity throughout the calendar year 
(the CWS only references one week), 
and inclusion of both primary and 
secondary independent contractors. 
Disadvantages are that independent 
contractor status needs to be inferred; 
there is likely an underreporting bias 
(i.e., some workers do not file taxes); 
researchers are generally trying to match 
the IRS definition of independent 
contractor, which does not mirror the 
scope of independent contractors under 
the FLSA; and the estimates include 
misclassified independent 
contractors.535 A major disadvantage of 
using tax data for this analysis is that 
the detailed source data are not publicly 
available and thus the analyses cannot 
be directly verified or adjusted as 
necessary (e.g., to describe 
characteristics of independent 
contractors, etc.). 


TABLE 1—SUMMARY OF ESTIMATES OF INDEPENDENT CONTRACTING 


Source Method [a] Definition [b] Percent of 
workers 


Sample 
size Year 


CPS CWS ....... Survey ............ Independent contractor, consultant or freelance worker (main 
only).


6.9% 50,392 .... 2017 


ALP ................. Survey ............ Independent contractor, consultant or freelance worker (main 
only).


7.2% 6,028 ...... 2015 


Gallup .............. Survey ............ Independent contractor ............................................................. 14.7% 5,025 ...... 2017 
GSS QWL ....... Survey ............ Independent contractor, consultant or freelancer (main only) .. 14.1% 2,538 ...... 2014 
Jackson et al. Tax data ......... Independent contractor, household worker .............................. 6.1% [c] ∼5.9 mil-


lion [d].
2014 
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536 The Department used the generational 
breakdown used in the MBO Partners 2017 report, 
‘‘The State of Independence in America.’’ 
‘‘Millennials’’ were defined as individuals born 
1981–1996, ‘‘Generation X’’ were defined as 
individuals born 1965–1980, and ‘‘Baby Boomers 
and Matures’’ were defined as individuals born 
before 1965. 


537 Abraham and Houseman (2019), supra n. 524. 
Note that this informal work may be broader than 
what would be considered independent contracting 
and includes activities like babysitting/housesitting 
and selling goods online through sites like eBay and 
Craigslist. See also Upwork (2019), supra n. 529. 


538 This data comes from the 2021 edition of the 
MBO Partners report, ‘‘The State of Independence 
in America.’’ While maintaining the generational 
breakdown used in the 2017 edition, ‘‘Generation 
Z’’ was additionally defined as individuals born 
1997–2012. https://info.mbopartners.com/rs/mbo/ 
images/MBO_2021_State_of_Independence_
Research_Report.pdf. 


539 Garin, A. and Koustas, D., ‘‘The Distribution 
of Independent Contractor Activity in the United 
States: Evidence from Tax Filings,’’ (2021). 


540 Id. 
541 These numbers are calculated by the 


Department and based on the CWS respondents 
who state that their race is ‘‘white only’’ or ‘‘black 
only’’ as opposed to identifying as multi-racial. 


542 Abraham and Houseman (2019), supra n. 524. 
543 Id. 


TABLE 1—SUMMARY OF ESTIMATES OF INDEPENDENT CONTRACTING—Continued 


Source Method [a] Definition [b] Percent of 
workers 


Sample 
size Year 


Lim et al. Tax data ......... Independent contractor ............................................................. 8.1% 1% of 
1099– 
MISC 
and 5% 
of 
1099–K.


2016 


[a] The CPS CWS and the GSS QWL are nationally representative, and the ALP CWS is approximately nationally representative. The Gallup 
poll is demographically representative but does not explicitly claim to be nationally representative. Lastly, the two tax data sets are very large 
random samples and consequently are likely to be nationally representative, although the authors do not explicitly claim so. 


[b] The survey data only identify independent contractors on their main job. Jackson et al. include independent contractors as long as at least 
15 percent of their earnings were from self-employment income; thus, this population is broader. If Jackson et al.’s estimate is adjusted to ex-
clude those who are primary wage earners, the rate is 4.0 percent. Lim et al. include independent contractors on all jobs. If Lim et al.’s estimate 
is adjusted to only those who receive a majority of their labor income from independent contracting, the rate is 3.9 percent. 


[c] Summation of (1) 2,132,800 filers with earnings from both wages and sole proprietorships and expenses less than $5,000, (2) 4,125,200 
primarily sole proprietorships and with less than $5,000 in expenses, and (3) 3,416,300 primarily wage earners. 


[d] Estimate based on a 10 percent sample of self-employed workers and a 1 percent sample of W–2 recipients. 


3. Demographics of Independent 
Contractors 


The Department reviewed 
demographic information on 
independent contractors using the CWS, 
which, as stated above, only measures 
those who say that their independent 
contractor job is their primary job and 
that they worked at the independent 
contractor job in the survey’s reference 
week. According to the CWS, these 
primary independent contractors are 
most prevalent in the construction and 
professional and business services 
industries. These two industries 
comprise 44 percent of primary 
independent contractors. Independent 
contractors tend to be older and 
predominately male (64 percent). 
Millennials (defined as those born 
1981–1996) have a significantly lower 
prevalence of primary independent 
contracting than older generations: 4.2 
percent for Millennials compared to 7.2 
percent for Generation X (defined as 
those born 1965–1980) and 10.2 percent 
for Baby Boomers and Matures (defined 
as individuals born before 1965).536 
However, other surveys that capture 
secondary independent contractors, or 
those who did informal work as 


independent contractors show that the 
prevalence of informal work is lower 
among older workers. Abraham and 
Houseman (2019), find that among 18- 
to 24-year-olds, 41.3 percent did 
informal work over the past month. The 
rate fell to 25.7 percent for 45- to 54- 
year-olds, and 13.4 percent for those 75 
years and older.537 According to MBO 
partners, the COVID–19 pandemic may 
have accelerated this trend; when 
accounting for both primary and 
secondary independent work, 2021 
marked the first year that Millennials 
and members of Generation Z (34 
percent and 17 percent of independent 
workers respectively) outnumbered 
members of Generation X and Baby 
Boomers (23 percent and 26 percent 
respectively) as part of the independent 
workforce.538 


According to the CWS, 64 percent of 
primary independent contractors are 
men. Additionally, Garin and Koustas 
(2021) find that men comprise both a 
larger share of independent contractors 


who perform work through traditional 
contracting arrangements and those who 
secure work through online 
platforms.539 This study also found that 
a greater share of men than women who 
earn income in this way are primarily 
self-employed; women who perform 
online platform work are more likely to 
use that work to supplement other 
income.540 


According to the CWS, white workers 
are somewhat overrepresented among 
primary independent contractors; they 
comprise 85 percent of this population 
but only 79 percent of the population of 
workers. Conversely, Black workers are 
somewhat underrepresented 
(comprising 8 percent and 13 percent, 
respectively).541 The opposite trends 
emerge when evaluating the broader 
category of ‘‘informal work’’, where 
racial minorities participate at a higher 
rate than white workers.542 Primary 
independent contractors are spread 
across the educational spectrum, with 
no group especially overrepresented. 
The same trend in education attainment 
holds for workers who participate in 
informal work.543 
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544 An establishment is commonly understood as 
a single economic unit, such as a farm, a mine, a 
factory, or a store, that produces goods or services. 
Establishments are typically at one physical 


location and engaged in one, or predominantly one, 
type of economic activity for which a single 
industrial classification may be applied. An 
establishment contrasts with a firm, or a company, 
which is a business and may consist of one or more 
establishments. See BLS, ‘‘Quarterly Census of 
Employment and Wages: Concepts,’’ https://
www.bls.gov/opub/hom/cew/concepts.htm. 


TABLE 2—CHARACTERISTICS OF WORKERS, ALL WORKERS AND INDEPENDENT CONTRACTORS 


Demographic 
Number of 


workers 
(millions) 


Percent of 
workers 


Number of 
independent 
contractors 


(primary job) 
(millions) 


Percent of 
independent 
contractors 


Total ................................................................................................................. 158.9 100 10.6 100 


By Age 


16–20 (Generation Z) ...................................................................................... 8.2 5.1 0.1 0.7 
21–37 (Millennials) ........................................................................................... 59.2 37.3 2.5 23.4 
38–52 (Generation X) ...................................................................................... 49.8 31.3 3.6 33.8 
53+ (Baby Boomers and Matures) .................................................................. 43.6 27.5 4.5 42.1 


By Sex 


Female ............................................................................................................. 75.4 47.4 3.8 35.7 
Male ................................................................................................................. 85.4 53.7 6.8 64.3 


By Race 


White only ........................................................................................................ 125.6 79.1 9.0 84.6 
Black only ........................................................................................................ 20.3 12.8 0.9 8.3 
All other races .................................................................................................. 14.9 9.4 0.8 7.1 


By Ethnicity 


Hispanic ........................................................................................................... 27.0 17.0 1.6 14.8 
Not Hispanic .................................................................................................... 133.8 84.2 9.0 85.2 


By Industry 


Agr, forestry, fishing, and hunting ................................................................... 2.6 1.6 0.2 2.0 
Mining .............................................................................................................. 0.8 0.5 0.0 0.1 
Construction ..................................................................................................... 11.0 6.9 2.0 19.3 
Manufacturing .................................................................................................. 16.5 10.4 0.2 2.2 
Wholesale and retail trade ............................................................................... 20.5 12.9 0.8 7.9 
Transportation and utilities .............................................................................. 8.0 5.1 0.6 5.7 
Information ....................................................................................................... 3.0 1.9 0.2 2.2 
Financial activities ............................................................................................ 10.9 6.9 1.0 9.6 
Professional and business services ................................................................ 19.3 12.2 2.7 25.1 
Educational and health services ...................................................................... 36.2 22.8 1.0 9.6 
Leisure and hospitality ..................................................................................... 15.1 9.5 0.7 6.2 
Other services .................................................................................................. 7.8 4.9 1.0 9.7 
Public administration ........................................................................................ 7.2 4.6 0.0 0.4 


By Education 


Less than high school diploma ........................................................................ 14.3 9.0 1.0 9.3 
High school diploma or equivalent .................................................................. 41.9 26.4 2.6 24.4 
Less than Bachelor’s degree ........................................................................... 45.3 28.5 2.8 26.5 
Bachelor’s degree ............................................................................................ 37.3 23.5 2.7 25.5 
Master’s degree or higher ............................................................................... 21.9 13.8 1.5 14.5 


Note: Estimates based on the 2017 CPS Contingent Worker Survey. 


C. Costs 


1. Rule Familiarization Costs 


Regulatory familiarization costs 
represent direct costs to businesses and 
current independent contractors 
associated with reviewing the new 
regulation. To estimate the total 
regulatory familiarization costs, the 
Department used (1) the number of 
establishments and government entities 
using independent contractors, and the 
current number of independent 
contractors; (2) the wage rates for the 
employees and for the independent 


contractors reviewing the rule; and (3) 
the number of hours that it estimates 
employers and independent contractors 
will spend reviewing the rule. This 
section presents the calculation for 
establishments first and then the 
calculation for independent contractors. 


Regulatory familiarization costs may 
be a function of the number of 
establishments or the number of 
firms.544 Presumably, the headquarters 


of a firm will conduct the regulatory 
review for businesses with multiple 
locations and may require some 
locations to familiarize themselves with 
the regulation at the establishment level. 
Other firms may either review the rule 
to consolidate key takeaways for their 
affiliates or they may rely entirely on 
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545 U.S. Census Bureau, 2019 SUSB Annual 
Datasets by Establishment Industry. https://
www.census.gov/data/datasets/2019/econ/susb/ 
2019-susb.html. 


546 U.S. Census Bureau, 2017 Census of 
Governments. https://www.census.gov/data/tables/ 
2017/econ/gus/2017-governments.html. 


547 Lim et al., supra n. 512, Table 10: Firm sample 
summary statistics by year (2001–2015), https://
www.irs.gov/pub/irs-soi/19rpindcontractorinus.pdf. 


548 A Compensation/Benefits Specialist ensures 
company compliance with Federal and state laws, 
including reporting requirements; evaluates job 
positions, determining classification, exempt or 
non-exempt status, and salary; plans, develops, 
evaluates, improves, and communicates methods 
and techniques for selecting, promoting, 
compensating, evaluating, and training workers. See 
BLS, ‘‘13–1141 Compensation, Benefits, and Job 
Analysis Specialists,’’ https://www.bls.gov/oes/ 
current/oes131141.htm. 


549 The 2021 IC Rule used the mean wage rate to 
calculate rule familiarization costs, but the 


Department has used the median wage rate here, 
because it is more consistent with cost analyses in 
other Wage and Hour Division rulemakings. The 
Department used the median wage rate in the 
Withdrawal Rule. Generally, the Department uses 
median wage rates to calculate costs, because the 
mean wage rate has the potential to be biased 
upward by high-earning outlier wage observations. 


550 Employer Costs for Employee Compensation, 
2021 Annual Averages. https://www.bls.gov/ncs/ 
data.htm. 


551 Based on Department calculations using the 
individual level data. The Department also 
calculated the mean hourly wage for independent 
contractors using the CWS data and found that the 
mean wage in 2017 was $27.29, which would be 
$29.97 updated to 2021 dollars using the GDP 
deflator. 


552 In the 2021 IC Rule the Department included 
an additional 45 percent for benefits and 17 percent 
for overhead. These adjustments have been 
removed here, because independent contractors do 
not usually receive employer provided benefits and 
generally have overhead costs built into their 
hourly rate. 


553 NELP, Independent Contractor 
Misclassification Imposes Huge Costs on Workers 
and Federal and State Treasuries, (Oct. 2020), 


outside experts to evaluate the rule and 
relay the relevant information to their 
organization (e.g., a chamber of 
commerce). The Department used the 
number of establishments to estimate 
the fundamental pool of regulated 
entities—which is larger than the 
number of firms. This assumes that 
regulatory familiarization occurs at both 
the headquarters and establishment 
levels. 


To estimate the number of 
establishments incurring regulatory 
familiarization costs, the Department 
began by using the Statistics of U.S. 
Businesses (SUSB) to define the total 
pool of establishments in the United 
States.545 In 2019, the most recent year 
available, there were 7.96 million 
establishments. These data were 
supplemented with the 2017 Census of 
Government that reports 90,075 local 
government entities, and 51 state and 
Federal government entities.546 The 
total number of establishments and 
governments in the universe used for 
this analysis is 8,049,229. 


This universe is then restricted to the 
subset of establishments that engage 
independent contractors. In 2019, Lim 
et al. used extensive IRS data to model 
the independent contractor market and 
found that 34.7 percent of firms hire 
independent contractors.547 These data 
are based on annual tax filings, so the 
dataset includes firms that may contract 
for only parts of a year. Multiplying the 
universe of establishments and 
governments by 35 percent results in 2.8 
million entities. 


The Department assumes that a 
Compensation, Benefits, and Job 
Analysis Specialist (SOC 13–1141) (or a 
staff member in a similar position) will 
review the rule.548 According to the 
Occupational Employment and Wage 
Statistics (OEWS), these workers had a 
median wage of $30.83 per hour in 2021 
(most recent data available).549 


Assuming benefits are paid at a rate of 
45 percent of the base wage,550 and 
overhead costs are 17 percent of the 
base wage, the reviewer’s effective 
hourly rate is $49.94. The Department 
assumes that it will take on average 
about 30 minutes to review the rule as 
proposed. The Department believes that 
30 minutes, on average, is appropriate, 
because while some establishments will 
spend longer to review the rule, many 
establishments may rely on third-party 
summaries of the changes or spend little 
or no time reviewing the rule. 
Furthermore, the analysis outlined in 
this rule aligns with existing judicial 
precedent and previous guidance 
released by the Department, with which 
much of the regulated community is 
already familiar. Total regulatory 
familiarization costs to businesses in 
Year 1 are estimated to be $70.3 million 
($49.94 × 0.5 hour × 2,817,230) in 2021 
dollars. 


For regulatory familiarization costs for 
independent contractors, the 
Department used its estimate of 22.1 
million independent contractors and 
assumed each independent contractor 
will spend 15 minutes to review the 
regulation. The average time spent by 
independent contractors is estimated to 
be smaller than for establishments and 
governments. This difference is in part 
because the Department believes 
independent contractors are likely to 
rely on summaries of the key elements 
of the rule change published by the 
Department, worker advocacy groups, 
media outlets, and accountancy and 
consultancy firms, as has occurred with 
other rulemakings. This time is valued 
at $21.35, which is the median hourly 
wage rate for independent contractors in 
the CWS of $19.45 updated to 2021 
dollars using the gross domestic product 
(GDP) deflator.551 552 Therefore, 


regulatory familiarization costs to 
independent contractors in Year 1 are 
estimated to be $118 million ($21.35 × 
0.25 hour × 22.1 million). 


The total one-time regulatory 
familiarization costs for establishments, 
governments, and independent 
contractors are estimated to be $188.3 
million. Regulatory familiarization costs 
in future years are assumed to be de 
minimis. Employers and independent 
contractors would continue to 
familiarize themselves with the 
applicable legal framework in the 
absence of the rule, so this rulemaking 
is not expected to impose costs after the 
first year. This amounts to a 10-year 
annualized cost of $26.0 million at a 
discount rate of 3 percent or $25.1 
million at a discount rate of 7 percent. 


D. Benefits 


1. Increased Consistency 
This proposed rule presents a detailed 


analysis for determining employee or 
independent contractor status under the 
Act that is more consistent with existing 
judicial precedent and the Department’s 
longstanding guidance prior to the 2021 
IC Rule. This analysis will provide more 
consistent guidance to employers in 
properly classifying workers as 
employees or independent contractors, 
as well as useful guidance to workers on 
whether they are correctly classified as 
employees or independent contractors. 
The analysis will provide a consistent 
approach for those businesses that 
engage (or wish to engage) independent 
contractors, who the Department 
recognizes play an important role in the 
economy. The proposed rule’s 
consistency with judicial precedent 
could also help to reduce legal disputes. 


2. Reduced Misclassification 
This proposed rule would provide 


consistent guidance to employers in 
properly classifying workers as 
employees or independent contractors, 
as well as useful guidance to workers on 
whether they are correctly classified as 
employees or independent contractors. 
This clear guidance could help reduce 
the occurrence of misclassification. 


The prevalence of misclassification of 
employees as independent contractors is 
unclear, but the literature indicates it is 
substantial. A 2020 National 
Employment Law Project (NELP) report, 
for example, reviewed state audits and 
concluded that ‘‘these state reports 
show that 10 to 30 percent of employers 
(or more) misclassify their employees as 
independent contractors.’’ 553 Similarly, 
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https://www.nelp.org/publication/independent- 
contractor-misclassification-imposes-huge-costs- 
workers-federal-state-treasuries-update-october- 
2020. 


554 Lalith de Silva, Adrian Millett, Dominic 
Rotondi, and William F. Sullivan, ‘‘Independent 
Contractors: Prevalence and Implications for 
Unemployment Insurance Programs’’ Report of 
Planmatics, Inc., for U.S. Department of Labor 
Employment and Training Administration (2000), 
https://wdr.doleta.gov/owsdrr/00-5/00-5.pdf. 


555 See NELP, supra n. 553. 


556 Carré, F. (2015). (In)dependent contractor 
misclassification. Economic Policy Institute. 
Briefing Paper #403, https://www.epi.org/ 
publication/independent-contractor- 
misclassification/. 


557 29 U.S.C. 202(a), (b). 
558 Id. 
559 To measure if the difference between these 


proportions is statistically significant, the 
Department used the replicate weights for the CWS. 
At a 0.05 significance level, the proportion of 
Hispanic independent contractors with any health 


insurance is lower than the proportion for all 
independent contractors. 


560 Jackson, E., Looney, A., & Ramnath, S., 
Department of Treasury, The Rise of Alternative 
Work Arrangements: Evidence and Implications for 
Tax Filing and Benefit Coverage, Working Paper 
#114 (Jan. 2017), https://home.treasury.gov/system/ 
files/131/WP-114.pdf. As discussed in the 2021 IC 
Rule, this study defines retirement accounts as 
‘‘employer-sponsored plans,’’ which may not 
encompass all of the possible long-term saving 
methods. 


a 2000 Department of Labor study also 
found that ‘‘between 10 percent and 30 
percent of employers audited in 9 states 
misclassified workers as independent 
contractors.’’ 554 This same report found 
that depending on the state, between 1 
percent and 9 percent of workers are 
misclassified as independent 
contractors. 


Misclassification disproportionately 
affects Black, indigenous, and people of 
color (BIPOC) because of the disparity 
in occupations affected by 
misclassification.555 High incidence of 
misclassification of employees as 
independent contractors has been 
documented in agriculture, 
construction, trucking, housecleaning, 
in-home care, stagecraft, and ‘sharing 
economy’ companies.556 


Misclassification violates one of the 
purposes of the FLSA: eliminating 
‘‘unfair method[s] of competition in 
commerce.’’ 557 When employers 
misclassify employees as independent 
contractors, they illegally cut labor 
costs, undermining law-abiding 
competitors.558 While the services 
offered may be comparable at face value, 
the employer engaging in 
misclassification is able to offer lower 
estimates and employers following the 
rules are left at a disadvantage. 


E. Transfers 


1. Employer-Provided Fringe Benefits 
Misclassification of independent 


contractors culminates in a reduced 
social safety net starting with the 
individual and cascading out through 
the local, state, and Federal programs. 


Employees who are misclassified as 
independent contractors generally do 
not receive employer-sponsored health 
and retirement benefits, potentially 
resulting in or contributing to long-term 
financial insecurity. 


Employees are more likely than 
independent contractors to have health 
insurance. According to the CWS, 75.4 
percent of independent contractors have 
health insurance, compared to 84.0 
percent of employees. This gap between 
independent contractors and employees 
is also true for low-income workers. 
Using CWS data, the Department 
compared health insurance rates for 
workers earning less than $15 per hour 
and found that 71.0 percent of 
independent contractors have health 
insurance compared with 78.5 percent 
of employees. Lastly, the Department 
considered whether this gap could be 
larger for traditionally underserved 
groups or minorities. Considering the 
subsets of independent contractors who 
are female, Hispanic, or Black, only the 
Hispanic independent contractors have 
a statistically significant difference in 
the percentage of workers with health 
insurance (estimated to be about 18 
percentage points lower).559 


Additionally, a major source of 
retirement savings is employer- 
sponsored retirement accounts. 
According to the CWS, 55.5 percent of 
employees have a retirement account 
with their current employer; in 
addition, the BLS Employer Costs for 
Employee Compensation (ECEC) found 
that in 2021 employers pay 5.1 percent 
of employees’ total compensation in 


retirement benefits on average ($2.03/ 
$39.46). A 2017 Treasury study found 
that in 2014, while forty two percent of 
wage earners made contributions to an 
individual retirement account (IRA) or 
employer plan, only eight percent of 
self-employed individuals made any 
retirement contribution.560 Smaller 
retirement savings could result in a 
long-term tax burden to all Americans 
due to increased reliance upon social 
assistance programs. 


To the extent that this proposed rule 
would reduce misclassification, it could 
result in transfers to workers in the form 
of employer-provided benefits like 
health care and retirement benefits. As 
shown in Table 3 below, using from BLS 
Employer Costs for Employee 
Compensation, the Department has 
calculated the average cost to employers 
for various benefits as a percentage of 
the average cost to employers for wages 
and salaries. This share was then 
applied to the median weekly wage of 
both full-time and part-time 
independent contractors to estimate the 
value of these benefits to an average 
independent contractor if they were to 
begin receiving these benefits. The 
Department estimated that the value of 
these benefits could average more than 
$15,000 annually for full-time 
independent contractors and almost 
$6,000 annually for part-time 
independent contractors. This example 
transfer estimate could be reduced if 
there is a downward adjustment in the 
worker’s wage rate to offset a portion of 
the employer’s cost associated with 
these new benefits. 


TABLE 3—POTENTIAL TRANSFERS ASSOCIATED WITH EMPLOYER-PROVIDED FRINGE BENEFITS 


Employer-provided fringe benefit 


Employer cost 
for benefit as 


a share of em-
ployer cost for 


wages and 
salaries (Q1 


2022) [a]


Value of ben-
efit for the me-


dian weekly 
wage of a full- 


time inde-
pendent con-
tractor ($980) 


[d]


Value of ben-
efit for the me-


dian weekly 
Wage of a 


part-time inde-
pendent con-
tractor ($383) 


[d]


Health Insurance .......................................................................................................................... 11.5% $112.70 $44.05 
Retirement [b] ............................................................................................................................... 7.5% 73.50 28.73 
Paid Leave [c] .............................................................................................................................. 10.8% 105.84 41.36 
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561 See 86 FR 1218. 
562 Courts have noted that the FLSA has the 


broadest conception of employment under Federal 
law. See, e.g., Darden, 503 U.S. at 326. To the extent 
that businesses making employment status 
determinations base their decisions on the most 
demanding Federal standard, a rulemaking 
addressing the standard for determining 
classification of worker as an employee or an 
independent contractor under the FLSA may affect 
the businesses’ classification decisions for purposes 
of benefits and legal requirements under other 
Federal laws. 


563 Internal Revenue Service, ‘‘Publication 15, 
(Circular E), Employer’s Tax Guide’’ (Dec 16, 2021), 
https://www.irs.gov/pub/irs-pdf/p15.pdf. The social 
security tax has a wage base limit of $137,700 in 
2020. An additional Medicare Tax of 0.9 percent 
applies to wages paid in excess of $200,000 in a 
calendar year for individual filers. 


564 See, e.g., Lisa Xu and Mark Erlich, Economic 
Consequence of Misclassification in the State of 
Washington, Harvard Labor and Worklife Program, 
2 (2019), https://lwp.law.harvard.edu/files/lwp/ 
files/wa_study_dec_2019_final.pdf; Karl A. Racine, 
Issue Brief and Economic Report, Illegal Worker 
Misclassification: Payroll Fraud in the District’s 
Construction Industry, 13 (September 2019), 
https://oag.dc.gov/sites/default/files/2019-09/OAG- 
Illegal-Worker-Misclassification-Report.pdf. 


565 Treasury Inspector General for Tax Inspection 
2013, Employers Do Not Always Follow Internal 
Revenue Service Worker Determination Rulings, 
https://www.treasury.gov/tigta/auditreports/ 
2013reports/201330058fr.pdf. 


566 NELP, supra n. 553. 
567 The Department based this calculation on the 


percentage of workers in the CWS data who 


TABLE 3—POTENTIAL TRANSFERS ASSOCIATED WITH EMPLOYER-PROVIDED FRINGE BENEFITS—Continued 


Employer-provided fringe benefit 


Employer cost 
for benefit as 


a share of em-
ployer cost for 


wages and 
salaries (Q1 


2022) [a]


Value of ben-
efit for the me-


dian weekly 
wage of a full- 


time inde-
pendent con-
tractor ($980) 


[d]


Value of ben-
efit for the me-


dian weekly 
Wage of a 


part-time inde-
pendent con-
tractor ($383) 


[d]


Total Annual Value of Fringe Benefits ................................................................................. ........................ 15,186.08 5,934.97 


[a] The share for each benefit is calculated as the cost per hour for civilian workers divided by the wages and salaries cost per hour for civilian 
workers. Series IDs CMU1150000000000D, CMU1180000000000D, and CMU1040000000000D divided by Series ID 1020000000000D 


[b] Includes defined benefit and defined contribution retirement plans 
[c] Includes vacation, holiday, sick and personal leave 
[d] Earnings data from the 2017 CWS (https://www.bls.gov/news.release/conemp.t13.htm) were inflated to Q1 2022 using GDP Deflator 


2. Tax Liabilities 
As self-employed workers, 


independent contractors are legally 
obligated to pay both the employee and 
employer shares of the Federal 
Insurance Contributions Act (FICA) 
taxes. Thus, if workers’ classifications 
change from independent contractors to 
employees, there could be a transfer in 
Federal tax liabilities from workers to 
employers.561 Although this proposed 
rule only addresses whether a worker is 
an employee or an independent 
contractor under the FLSA, the 
Department assumes in this analysis 
that employers are likely to keep the 
status of most workers the same across 
all benefits and requirements, including 
for tax purposes.562 These payroll taxes 
include the 6.2 percent employer 
component of the Social Security tax 
and the 1.45 percent employer 
component of the Medicare tax.563 In 
sum, independent contractors are 
legally responsible for an additional 
7.65 percent of their earnings in FICA 
taxes (less the applicable tax deduction 
for this additional payment). Some of 
this increased tax liability may be 
partially or wholly paid for by the 
individuals and companies that engage 
independent contractors, to the extent 
that the compensation paid to 
independent contractors accounts for 


this added tax liability. However, 
changes in compensation are discussed 
separately below. Changes in benefits, 
tax liability, and earnings must be 
considered in tandem to identify how 
the standard of living may change. 


In addition to affecting tax liabilities 
for workers, this proposed rule could 
have an impact on state tax revenue and 
budgets. Misclassification results in lost 
revenue and increased costs for states, 
because states receive less tax revenue 
than they otherwise would from payroll 
taxes, and they have reduced funds to 
unemployment insurance, workers’ 
compensation, and paid leave 
programs.564 Although it has not been 
updated more recently, the IRS 
conducted a comprehensive worker 
misclassification estimate in 1984. At 
the time, the IRS found misclassification 
resulted in an estimated total tax loss of 
$1.6 billion in Social Security taxes, 
Medicare taxes, Federal unemployment 
taxes, and Federal income taxes (for Tax 
Year 1984).565 To the extent workers 
were incorrectly classified due to 
misapplication of the 2021 IC Rule, that 
could lead to reduced tax revenues. 


Generally, employers are only 
required to contribute to unemployment 
insurance, disability insurance, or 
worker’s compensation on behalf of 
employees therefore independent 
contractors do not have access to those 
benefits. Reduced unemployment 
insurance, disability insurance, and 
worker’s compensation contributions 
result in reduced disbursement 


capabilities. Misclassification of 
employees as independent contractors 
thus impacts the funds paid into such 
state programs. Even if the misclassified 
worker is unaffected and needs no 
assistance, the state has diminished 
funds for those who require the benefits. 
In Tennessee, from September 2017 to 
October 2018, the Uninsured Employers 
Fund unit ‘‘assessed 234 penalties 
against employers for not maintaining 
workers’ compensation insurance, for a 
total assessment amount of 
$2,730,269.60.’’ 566 This amount 
represents only what was discovered by 
the taskforce in thirteen months and in 
just one state. By rescinding the 2021 IC 
Rule, this proposed rule could prevent 
this increased burden on government 
entities. 


3. FLSA-Protections 


When workers are properly classified 
as independent contractors, the 
minimum wage, overtime pay, and other 
requirements of the FLSA no longer 
apply. The 2017 CWS data indicate that 
independent contractors are more likely 
than employees to report earning less 
than the FLSA minimum wage of $7.25 
per hour (8 percent for self-employed 
independent contractors, 5 percent for 
other independent contractors, and 2 
percent for employees). Concerning 
overtime pay, not only do independent 
contractors not receive the overtime pay 
premium, but the number of overtime 
hours worked by independent 
contractors is also higher. Analysis of 
the CWS data indicated that, before 
conditioning on covariates, primary self- 
employed independent contractors are 
more likely to work overtime (more than 
40 hours in a workweek) at their main 
job than employees, as 29 percent of 
self-employed independent contractors 
reported working overtime versus just 
17 percent for employees.567 
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respond to the PEHRUSL1 variable (‘‘How many 
hours per week do you usually work at your main 
job?’’) with hours greater than 40. Workers who 
answer that hours vary were excluded from the 
calculation. The Department also applied the 
exclusion criteria used by Katz and Krueger 
(exclude workers reporting weekly earnings less 
than $50 and workers whose calculated hourly rate 
(weekly earnings divided by usual hours worked 
per week) is either less than $1 or more than 
$1,000). 


568 The discussion of data on the differences in 
earnings between employees and independent 
contractors in the 2021 IC Rule was potentially 
confusing and included some evidence that was not 
statistically significant, so the findings and 
methodology are discussed again here. 


569 Katz and Krueger (2018), supra n. 517. 
570 On-call workers, temporary help agency 


workers, and workers provided by contract firms 
are excluded from the base group of ‘‘traditional’’ 
employees. 


571 In both Katz and Krueger’s regression results 
and the Department’s calculations, the following 
outlying values were removed: workers reporting 
earning less than $50 per week, less than $1 per 
hour, or more than $1,000 per hour. Choice of 
exclusionary criteria from Katz and Krueger (2018), 
supra n. 517. 


572 See top of page 20, ‘‘Given the imprecision of 
the estimates, we recommend caution in 
interpreting the estimates from the [ALP].’’ The 
standard error on the estimated coefficient on the 
independent contractor variable in Katz and 
Kreuger’s regression based on the 2015 ALP is more 
than 2.5 times larger than the standard error of the 
coefficient using the 2017 CWS. 


573 The coefficient for Black independent 
contractors was negative and statistically significant 
at a 0.10 level (with a p-value of 0.067). However, 
a significance level of 0.05 is more commonly used. 


574 E.O. 12866, section 6(a)(3)(C)(iii), 58 FR 51741. 
575 See 86 FR 1238. 
576 OMB Circular A–4 advises that agencies 


‘‘should discuss the statutory requirements that 
affect the selection of regulatory Approach. If legal 
constraints prevent the selection of a regulatory 
action that best satisfies the philosophy and 
principles of Executive Order 12866, [agencies] 
should identify these constraints and estimate their 
opportunity cost. Such information may be useful 
to Congress under the Regulatory Right-to-Know 
Act.’’ 


Additionally, independent contractors 
who work overtime tend to work more 
hours of overtime than employees. 
According to the Department’s analysis 
of CWS data, among those who usually 
work overtime, the mean usual number 
of overtime hours for independent 
contractors is 15.4 and the mean for 
employees is 11.8 hours. Independent 
contractors are also not protected by 
other provisions in the FLSA that are 
centered on ensuring that women are 
treated fairly at work, including 
employer-provided accommodations for 
breastfeeding workers and protections 
against pay discrimination. 


As discussed above, compared to the 
2021 IC Rule, this proposed rule could 
result in reduced misclassification of 
employees as independent contractors. 
Any reduction in misclassification that 
occurs as a result of this proposed rule 
would lead to an increase in the 
applicability of these FLSA protections 
for workers and subsequently may result 
in transfers relating to minimum wage 
and overtime. Specifically, to the extent 
misclassified workers were not earning 
the minimum wage, reduced 
misclassification would increase hourly 
wages for these workers to the Federal 
minimum wage. Similarly, to the extent 
misclassified workers were not 
receiving the applicable overtime pay, 
reduced misclassification would 
increase overtime pay for any overtime 
hours they continued to work. However, 
compared to the economic landscape 
prior to the Department’s enforcement 
of the 2021 IC Rule in March 2022, these 
transfers would be less likely to occur. 


4. Hourly Wages, Bonuses, and Related 
Compensation 


In addition to increased compliance 
with minimum wage and overtime 
requirements, potential transfers may 
also result from this rulemaking as a 
consequence of differences in earnings 
between employees and independent 
contractors.568 Independent contractors 
are generally expected to earn a wage 
premium relative to employees who 
perform similar work to compensate for 


their reduced access to benefits and 
increased tax liability. However, this 
may not always be the case in practice. 
The Department compared the average 
hourly wages of current employees and 
independent contractors to provide 
some indication of the impact on wages 
of a worker who is reclassified from an 
independent contractor to an employee. 


The Department used an approach 
similar to Katz and Krueger (2018).569 
Both regressed hourly wages on 
independent contractor status 570 and 
observable differences between 
independent contractors and employees 
(e.g., occupation, sex, potential 
experience, education, race, and 
ethnicity) to help isolate the impact of 
independent contractor status on hourly 
wages. Katz and Krueger used the 2005 
CWS and the 2015 RAND American Life 
Panel (ALP) (the 2017 CWS was not 
available at the time of their analysis). 
The Department used the 2017 CWS.571 


Both analyses found similar results. A 
simple comparison of mean hourly 
wages showed that independent 
contractors tend to earn more per hour 
than employees (e.g., $27.29 per hour 
for all independent contractors versus 
$24.07 per hour for employees using the 
2017 CWS). However, when controlling 
for observable differences between 
workers, Katz and Krueger found no 
statistically significant difference 
between independent contractors’ and 
employees’ hourly wages in the 2005 
CWS data. Although their analysis of 
the 2015 ALP data found that primary 
independent contractors earned more 
per hour than traditional employees, 
they recommended caution in 
interpreting these results due to the 
imprecision of the estimates.572 The 
Department found no statistically 
significant difference between 
independent contractors’ and 
employees’ hourly wages in the 2017 
CWS data. 


Based on these inconclusive results, 
the Department believes it is 


inappropriate to conclude independent 
contractors generally earn a higher 
hourly wage than employees. The 
Department ran another hourly wage 
rate regression including additional 
variables to determine if independent 
contractors in underserved groups are 
impacted differently by including 
interaction terms for female 
independent contractors, Hispanic 
independent contractors, and Black 
independent contractors. The results 
indicate that in addition to the lower 
wages earned by Black workers in 
general, Black independent contractors 
also earn less per hour than 
independent contractors of other races; 
however, this is not statistically 
significant at the most commonly used 
significance level.573 


In addition to the potential transfers 
discussed above, the Department 
welcomes comments on how the 
interaction of these transfer dynamics 
may be realized by workers and 
businesses. 


F. Analysis of Regulatory Alternatives 
Pursuant to its obligations under 


Executive Order 12866,574 the 
Department assessed four regulatory 
alternatives to this proposed rule. The 
Department welcomes comments on 
these regulatory alternatives, as well as 
suggestions regarding any other 
potential alternatives. 


The Department previously 
considered and rejected the first two 
alternatives described below—codifying 
either a common law or ABC test for 
determining employee or independent 
contractor status—in the 2021 IC 
Rule.575 Although the Department 
continues to believe that legal 
limitations prevent the Department from 
adopting either of those alternatives, the 
Department nonetheless presents them 
as regulatory alternatives, which is 
permissible under OMB guidance.576 


For the first alternative, the 
Department considered codifying the 
common law control test, which is used 
to distinguish between employees and 
independent contractors under other 
Federal laws, such as the Internal 
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577 See 26 U.S.C. 3121(d)(2) (generally defining 
the term ‘‘employee’’ under the Internal Revenue 
Code as ‘‘any individual who, under the usual 
common law rules applicable in determining the 
employer-employee relationship, has the status of 
an employee’’); 42 U.S.C. 410(j)(2) (similarly 
defining ‘‘employee’’ under the Social Security 
Act); see also, e.g., Darden, 503 U.S. 318 (holding 
that ‘‘a common-law test’’ should resolve employee/ 
independent contractor disputes under ERISA); 
Reid, 490 U.S. at 751 (applying ‘‘principles of 
general common law of agency’’ to determine 
‘‘whether . . . work was prepared by an employee 
or an independent contractor’’ under the Copyright 
Act of 1976). The Supreme Court has advised that 
the common law control test applies by default 
under Federal law unless a statute specifies an 
alternative standard. See Darden, 503 U.S. at 322– 
23 (‘‘ ‘[W]hen Congress has used the term 
‘employee’ without defining it, we have concluded 
that Congress intended to describe the conventional 
master-servant relationship as understood by 
common-law agency doctrine.’ ’’) (quoting Reid, 490 
U.S. at 739–40). 


578 Reid, 490 U.S. at 751. 
579 Id. at 751–52. 
580 See, e.g., Flint Eng’g, 137 F.3d at 1440 


(recognizing that the ‘‘economic realities’’ test is a 
more expansive standard for determining employee 
status than the common law test). 


581 See RESTATEMENT (THIRD) OF AGENCY 
sec. 7.07, Comment (f) (2006) (identifying 10 
factors); IRS Tax Topic No. 762 Independent 
Contractor vs. Employee (May 19, 2022), https://
www.irs.gov/taxtopics/tc762 (explaining the 
common law analysis through three main 
categories: behavioral control, financial control, and 
the relationship of the parties); Reid, 490 U.S. at 
751–52 (identifying 13 factors). 


582 Darden, 503 U.S. at 324 (quoting United Ins. 
Co. of America, 390 U.S. at 258). 


583 See, e.g., Darden, 503 U.S. at 326; Portland 
Terminal, 330 at 150–51. 


584 See Dynamex, 416 P.3d 1; Assembly Bill 
(‘‘A.B.’’) 5, Ch. 296, 2019–2020 Reg. Sess. (Cal. 
2019) (codifying the ABC test articulated in 
Dynamex); A.B. 2257, Ch. 38, 2019–2020 Reg. Sess. 
(Cal. 2020) (retroactively exempting certain 


professions, occupations, and industries from the 
ABC test that A.B. 5 had codified). The ABC test 
originated in state unemployment insurance 
statutes, but some state courts and legislatures have 
recently extended the test to govern employee/ 
independent contractor disputes under state wage 
and hour laws. See Keith Cunningham-Parmeter, 
Gig-Dependence: Finding the Real Independent 
Contractors of Platform Work, 39 N. Ill. U. L. Rev. 
379, 408–11 (2019) (discussing the origins and 
recent expansion of the ABC test). 


585 416 P.3d at 34 (emphasis in original). 
California’s ABC test is slightly different than 
versions of the ABC test adopted (or presently 
under consideration) in other states. For example, 
New Jersey provides that a hiring entity may satisfy 
the ABC test’s ‘‘B’’ prong by establishing either: (1) 
that the work provided is outside the usual course 
of the business for which the work is performed, or 
(2) that the work performed is outside all the places 
of business of the hiring entity. N.J. Stat. Ann. sec. 
43:21–19(i)(6)(A–C). The Department has chosen to 
analyze California’s ABC test as a regulatory 
alternative because businesses subject to multiple 
standards, including nationwide businesses, are 
likely to comply with the most demanding standard 
if they wish to make consistent classification 
determinations. 


586 416 P.3d at 31; see also Cal. Code Regs., tit. 
8, sec. 11090, subd. 2(D) (‘‘‘Employ’ means to 
engage, suffer, or permit to work.’’). The Dynamex 
court noted that California’s adoption of the ‘‘suffer 
or permit to work’’ standard predated the enactment 
of the FLSA and was therefore ‘‘not intended to 
embrace the federal economic reality test’’ that 
subsequently developed. 416 P.3d at 35. 


587 Id. at 32. 


Revenue Code.577 The focus of the 
common law control test is ‘‘the hiring 
party’s right to control the manner and 
means by which [work] is 
accomplished,’’ 578 but the Supreme 
Court has explained that ‘‘other factors 
relevant to the inquiry [include] the 
skill required; the source of the 
instrumentalities and tools; the location 
of the work; the duration of the 
relationship between the parties; 
whether the hiring party has the right to 
assign additional projects to the hired 
party; the extent of the hired party’s 
discretion over when and how long to 
work; the method of payment; the hired 
party’s role in hiring and paying 
assistants; whether the work is part of 
the regular business of the hiring party; 
whether the hiring party is in business; 
the provision of employee benefits; and 
the tax treatment of the hired party.’’ 579 


Although the common law control 
test considers some of the same factors 
as those identified in the proposed 
rule’s ‘‘economic reality’’ test (e.g., skill, 
length of the working relationship, the 
source of equipment and materials, etc.), 
courts generally recognize that, because 
of its focus on control, the common law 
test is more permissive of independent 
contracting arrangements than the 
economic reality test, which examines 
the economic dependence of the 
worker.580 


Codifying a common law control test 
for the FLSA may create a more uniform 
legal framework among Federal statutes, 
in the sense that entities would not, for 
example, have to understand and apply 
one employment classification standard 
for tax purposes and a different 
employment classification standard for 


FLSA purposes. However, the 
Department does not believe that 
adopting a common law control test for 
determining employee or independent 
contractor status under the FLSA would 
otherwise simplify the analysis for the 
regulated community because courts 
and enforcement agencies applying a 
common law test for independent 
contractors have considered a greater 
number and different variation of factors 
than the six or so factors commonly 
considered under the economic reality 
test.581 And as with the economic 
reality test, the Supreme Court has 
cautioned that ‘‘the common-law test 
contains ‘no shorthand formula or magic 
phrase that can be applied to find the 
answer, [as] all of the incidents of the 
relationship must be assessed and 
weighed with no one factor being 
decisive.’ ’’ 582 


With respect to workers, replacing the 
FLSA’s economic reality test with a 
common law control test would 
jeopardize the employment status of 
some economically dependent workers 
who have traditionally qualified as 
FLSA-covered employees. The 
Department believes that depriving 
economically dependent workers of the 
FLSA’s wage and hour protections 
would be detrimental to such workers, 
for reasons explained earlier. Moreover, 
applying the common law test would be 
contrary to the ‘‘suffer or permit’’ 
language in section 3(g) of the FLSA, 
which the Supreme Court has 
interpreted as demanding a broader 
definition of employment than that 
which exists under the common law.583 
Accordingly, the Department believes it 
is legally constrained from adopting the 
common law control test absent 
Congressional legislation to amend the 
FLSA. 


For the second alternative, the 
Department considered codifying an 
‘‘ABC’’ test to determine independent 
contractor status under the FLSA, 
similar to the ABC test recently adopted 
under California’s state wage and hour 
law.584 As described by the California 


Supreme Court in Dynamex, ‘‘[t]he ABC 
test presumptively considers all workers 
to be employees, and permits workers to 
be classified as independent contractors 
only if the hiring business demonstrates 
that the worker in question satisfies 
each of three conditions: (a) that the 
worker is free from the control and 
direction of the hirer in connection with 
the performance of the work, both under 
the contract for the performance of the 
work and in fact; and (b) that the worker 
performs work that is outside the usual 
course of the hiring entity’s business; 
and (c) that the worker is customarily 
engaged in an independently 
established trade, occupation, or 
business of the same nature as that 
involved in the work performed.’’ 585 In 
justifying the adoption of this test for 
independent contractors, the Dynamex 
court noted the existence of an 
‘‘exceptionally broad suffer or permit to 
work standard’’ in California’s wage and 
hour statute,586 as well as ‘‘the more 
general principle that wage orders are 
the type of remedial legislation that 
must be liberally construed in a manner 
that serves its remedial purposes.’’ 587 


Compared to either the common law 
or economic reality tests, codifying an 
ABC test would establish a far simpler 
and clearer standard for determining 
whether workers are employees or 
independent contractors. The ABC test 
only has three criteria, and no balancing 
of the criteria is required; all three 
prongs must be satisfied for a worker to 
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588 See id. at 48 (observing that the ABC test ‘‘will 
provide greater clarity and consistency, and less 
opportunity for manipulation, than a test or 
standard that invariably requires the consideration 
and weighing of a significant number of disparate 
factors on a case-by-case basis’’). 


589 See Tony & Susan Alamo, 471 U.S. at 301 
(‘‘The test of employment under the Act is one of 
‘economic reality.’’’); Whitaker House, 366 U.S. at 
33 (‘‘‘economic reality’ rather than ‘technical 
concepts’ is . . . the test of employment’’ under the 
FLSA) (citing Silk, 331 U.S. at 713; Rutherford, 331 
U.S. at 729). 


590 Rutherford, 331 U.S. at 730. 


qualify as an independent contractor. 
For this reason, adopting an ABC test 
may eliminate some of the uncertainty 
related to independent contracting 
under laws which apply different 
standards, and substantially reduce the 
risk of worker misclassification.588 
Though an ABC test would be clear and 
simple to use for regulated entities who 
use (or wish to use) independent 
contractors, it would also be more 
restrictive of independent contracting 
arrangements compared to the proposed 
rule. 


In any event, the Department believes 
it is legally constrained from adopting 
an ABC test because the Supreme Court 
has held that the economic reality test 
is the applicable standard for 
determining workers’ classification 
under the FLSA as an employee or 
independent contractor.589 Moreover, 
the Supreme Court has stated that the 
existence of employment relationships 
under the FLSA ‘‘does not depend on 
such isolated factors’’ as the three 
independently determinative factors in 
the ABC test, ‘‘but rather upon the 
circumstances of the whole activity.’’ 590 
Because the ABC test is inconsistent 
with Supreme Court precedent 
interpreting the FLSA, the Department 
believes that it could only implement an 
ABC test if the Supreme Court revisits 
its precedent or if Congress passes 
legislation to amend the FLSA. 


For the third alternative, the 
Department considered a proposed rule 
that would not fully rescind the 2021 IC 
Rule and instead retain some aspects of 
that rule. As the Department has noted 
throughout this proposal, there are 
multiple instances in which this NPRM 
is consistent or in agreement with the 
2021 IC Rule. Specifically, the 
Department has noted its agreement 
with the following aspects of the 2021 
IC Rule: a totality of the circumstances 
test should be applied to appropriately 
determine classification as an employee 
or independent contractor; the concept 
of economic dependence needs further 
development; and a clear explanation of 
the test for whether a worker is an 
employee or independent contractor in 
easily accessible regulatory text is 


valuable. This proposal also includes 
several other important principles from 
the case law that were included in the 
2021 IC Rule: economic dependence is 
the ultimate inquiry; the list of 
economic reality factors is not 
exhaustive; and no single factor is 
determinative. Further, with respect to 
specific factors, this proposal reinforces 
certain aspects addressed in the 2021 IC 
Rule such as that an exclusivity 
requirement imposed by the employer is 
a strong indicator of control, and that 
issues related to scheduling and 
supervision over the performance of the 
work (including the ability to assign 
work) are relevant considerations under 
the control factor. 


Despite these areas of agreement, the 
governing principle of the 2021 IC Rule 
is that two of the economic reality 
factors are predetermined to be more 
probative and therefore carry more 
weight, which may obviate the need to 
meaningfully consider the remaining 
factors. Upon further consideration, as 
discussed in this proposal, the 
Department believes that this departure 
from decades of case law and the 
Department’s own longstanding position 
that no one factor or subset of factors 
should carry more or less weight would 
have a confusing and disruptive effect 
on employers and workers alike. The 
Department considered simply 
removing the problematic ‘‘core factors’’ 
analysis from the 2021 IC Rule and 
retaining the five factors as described in 
the rule. However, the Department 
rejected this approach because other 
aspects of the rule such as considering 
investment and initiative only in the 
opportunity for profit or loss factor and 
excluding consideration of whether the 
work performed is central or important 
to the employer’s business are also in 
tension with judicial precedent and 
longstanding Department guidance. 
These provisions narrow the economic 
reality test by limiting the facts that may 
be considered as part of the test, facts 
which the Department believes are 
relevant in determining whether a 
worker is economically dependent on 
the employer for work or in business for 
themself. Therefore, after considering all 
of the common aspects of the 2021 IC 
Rule and whether to retain some 
portions of that rule, the Department has 
concluded that in order to provide clear, 
affirmative regulatory guidance that 
aligns with case law and is consistent 
with the text and purpose of the Act as 
interpreted by courts, a complete 
rescission and replacement of the 2021 
IC Rule is needed. For these reasons, the 
Department is not proposing a partial 
rescission of the 2021 IC Rule. 


For the fourth alternative, the 
Department considered rescinding the 
2021 IC Rule and providing guidance on 
employee or independent contractor 
classification through subregulatory 
guidance. For more than 80 years prior 
to the 2021 IC Rule, the Department 
primarily issued subregulatory guidance 
in this area and did not have generally 
applicable regulations on the 
classification of workers as employees 
or independent contractors. This 
subregulatory guidance was informed by 
the case law and set forth a multifactor 
economic reality test to answer the 
ultimate question of economic 
dependence. The Department 
considered rescinding the 2021 IC Rule 
and continuing to provide subregulatory 
guidance for stakeholders through 
existing documents (such as Fact Sheet 
#13) and new documents (for example 
a Field Assistance Bulletin). Rescinding 
the 2021 IC Rule without issuing a new 
regulation would lower the regulatory 
familiarity costs associated with the 
proposal. As explained in sections III, 
IV, and V above, however, the 
Department believes that replacing the 
2021 IC Rule with regulations 
addressing the multifactor economic 
reality test that more fully reflects the 
case law and continues to be relevant to 
the modern economy will be helpful for 
both workers and employers. 
Specifically, issuing regulations allows 
the Department to provide in-depth 
guidance that is more closely aligned 
with circuit case law, rather than the 
regulations set forth in the 2021 IC Rule 
which have created a dissonance 
between the Department’s regulations 
and judicial precedent. Additionally, 
issuing regulations allows the 
Department to formally collect and 
consider a wide range of views from 
stakeholders by electing to use the 
notice-and-comment process. Finally, 
because courts are accustomed to 
considering relevant agency regulations, 
providing guidance in this format may 
further improve consistency among 
courts regarding this issue Therefore, 
the Department is not proposing to 
rescind the 2021 IC Rule and provide 
only subregulatory guidance but 
welcomes comments on the costs and 
benefits of this alternative. 


VIII. Initial Regulatory Flexibility Act 
(IRFA) Analysis 


The Regulatory Flexibility Act of 1980 
(RFA), 5 U.S.C. 601 et seq., as amended 
by the Small Business Regulatory 
Enforcement Fairness Act of 1996, 
Public Law 104–121 (March 29, 1996), 
requires Federal agencies engaged in 
rulemaking to consider the impact of 
their proposals on small entities, 
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591 See Coalition for Workforce Innovation, 2022 
WL 1073346. 


592 SBA, Summary of Size Standards by Industry 
Sector, 2017, https://www.sba.gov/sites/default/ 
files/2018-05/Size_Standards_Table_2017.xlsx. 


593 The most recent size standards were issued in 
2022. However, the Department used the 2017 
standards for consistency with the older Economic 
Census data. 


594 The 2017 data are the most recently available 
with revenue data. 


595 For this analysis, the Department excluded 
independent contractors who are not registered as 
small businesses, and who are generally not 
captured in the Economic Census, from the 
calculation of small establishments. 


596 2017 Census of Governments. https://
www.census.gov/data/tables/2017/econ/gus/2017- 
governments.html. 


consider alternatives to minimize that 
impact, and solicit public comment on 
their analyses. The RFA requires the 
assessment of the impact of a regulation 
on a wide range of small entities, 
including small businesses, not-for 
profit organizations, and small 
governmental jurisdictions. Agencies 
must perform a review to determine 
whether a proposed or final rule would 
have a significant economic impact on 
a substantial number of small entities. 


A. Why the Department Is Considering 
Action 


As discussed in section II.E., on 
March 14, 2022, a district court in the 
Eastern District of Texas issued a 
decision vacating the Department’s 
delay and withdrawal of the 2021 IC 
Rule and concluding that the 2021 IC 
Rule became effective on March 8, 
2021.591 The Department believes that 
the 2021 IC Rule does not fully comport 
with the FLSA’s text and purpose as 
interpreted by the courts and will have 
a confusing and disruptive effect on 
workers and businesses alike due to its 
departure from decades of case law 
describing and applying the multifactor 
economic reality test. Therefore, the 
Department believes it is appropriate to 
rescind the 2021 IC Rule and set forth 
an analysis for determining employee or 
independent contractor status under the 
Act that is more consistent with existing 
judicial precedent and the Department’s 
longstanding guidance prior to the 2021 
IC Rule. 


B. Objectives of and the Legal Basis for 
the Proposed Rule 


The Department is proposing to 
modify the regulations addressing 
whether workers are employees or 
independent contractors under the 
FLSA. Specifically, the Department is 
proposing to discontinue the use of 
‘‘core factors’’ and instead proposing to 
return to a totality-of-the-circumstances 
analysis of the economic reality test in 
which the factors do not have a 
predetermined weight and are 
considered in view of the economic 
reality of the whole activity. The 
Department is further proposing to 
return the consideration of investment 
to a standalone factor, provide 
additional analysis of the control factor 
(including detailed discussions of how 
scheduling, remote supervision, price- 
setting, and the ability to work for 
others should be considered), and return 
to the longstanding interpretation of the 
integral factor, which considers whether 
the work is integral to the employer’s 


business. The Department is also 
proposing to formally rescind the 2021 
IC Rule. 


The Department believes that 
rescinding the 2021 IC Rule and 
replacing it with regulations addressing 
the multifactor economic reality test—in 
a way that both more fully reflects the 
case law and continues to be relevant to 
the evolving economy—would be 
helpful for both workers and employers. 
The Department believes this proposal 
will help protect workers from 
misclassification while at the same time 
providing a consistent approach for 
those businesses that engage (or wish to 
engage) independent contractors. 


The Department’s authority to 
interpret the Act comes with its 
authority to administer and enforce the 
Act. See Herman v. Fabri-Centers of 
Am., Inc., 308 F.3d 580, 592–93 & n.8 
(6th Cir. 2002) (noting that ‘‘[t]he Wage 
and Hour Division of the Department of 
Labor was created to administer the 
Act’’ while agreeing with the 
Department’s interpretation of one of 
the Act’s provisions); Dufrene v. 
Browning-Ferris, Inc., 207 F.3d 264, 267 
(5th Cir. 2000) (‘‘By granting the 
Secretary of Labor the power to 
administer the FLSA, Congress 
implicitly granted him the power to 
interpret.’’); Condo v. Sysco Corp., 1 
F.3d 599, 603 (7th Cir. 1993) (same). 


C. Estimating the Number of Small 
Businesses Affected by the Rulemaking 


The Department used the Small 
Business Administration (SBA) size 
standards, which determine whether a 
business qualifies for small-business 
status, to estimate the number of small 
entities.592 593 The Department then 
applied these thresholds to the U.S. 
Census Bureau’s 2017 Economic Census 
to obtain the number of establishments 
with employment or sales/receipts 
below the small business threshold in 
the industry.594 These ratios of small to 
large establishments were then applied 
to the more recent 2019 Statistics of 
United States Businesses (SUSB) data 
on number of establishments.595 Next, 
the Department estimated the number of 
small governments, defined as having 


population less than 50,000, from the 
2017 Census of Governments.596 In 
total, the Department estimated there 
are 6.5 million small establishments or 
governments who could potentially 
have independent contractors, and who 
could be affected by this rulemaking. 
However, not all of these establishments 
will have independent contractors, and 
so only a share of this number will 
actually be affected. The impact of this 
rule could also differ by industry. As 
shown in Table 2 of the regulatory 
impact analysis, the industries with the 
highest number of independent 
contractors are the professional and 
business services and construction 
industries. 


Additionally, as discussed in section 
VII.B., the Department estimates that 
there are 22.1 million independent 
contractors. Some of these independent 
contractors may be considered small 
businesses and may also be impacted by 
this rule. 


The Department welcomes comments 
and data on any costs to small 
businesses. 


D. Compliance Requirements of the 
Proposed Rule, Including Reporting and 
Recordkeeping 


This proposed rule lays out the 
framework for assessing employee or 
independent contractor status under the 
FLSA. It does not create any new 
reporting or recordkeeping requirements 
for businesses. 


In the Regulatory Impact Analysis, the 
Department estimated regulatory 
familiarization to be one hour per entity 
and one-quarter hour per independent 
contractor. The per-entity cost for small 
business employers is the regulatory 
familiarization cost of $24.97, or the 
fully loaded median hourly wage of a 
Compensation, Benefits, and Job 
Analysis Specialist multiplied by 0.5 
hour. The per-entity rule familiarization 
cost for independent contractors, some 
of whom would be small businesses, is 
$5.34, or the median hourly wage of 
independent contractors in the CWS 
multiplied by 0.25 hour. The 
Department welcomes comments and 
data on any costs to small businesses. 


E. Relevant Federal Rules Duplicating, 
Overlapping, or Conflicting With the 
Proposed Rule 


The Department is not aware of any 
relevant Federal rules that conflict with 
this NPRM. 
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597 5 U.S.C. 603(c). 


598 29 U.S.C. 202(a)(3). 
599 Small Business Regulatory Enforcement 


Fairness Act, Public Law 104–121, sec. 212. 


F. Alternatives to the Proposed Rule 


The RFA requires agencies to discuss 
‘‘any significant alternatives to the 
proposed rule which accomplish the 
stated objectives of applicable statutes 
and which minimize any significant 
economic impact of the proposed rule 
on small entities.’’ 597 As discussed 
earlier in section VII.F., the Department 
does not believe that it has the legal 
authority to adopt either a common law 
or ‘‘ABC’’ test to determine employee or 
independent contractor status under the 
FLSA, foreclosing the consideration of 
these alternatives for purposes of the 
RFA. 


As explained in section VII.F., the 
Department considered two other 
regulatory alternatives: proposing a rule 
that would not fully rescind the 2021 IC 
Rule and instead retain some aspects of 
that rule in the new proposal; and 
completely rescinding the 2021 IC Rule 
and providing guidance on employee or 
independent contractor classification 
through subregulatory guidance, as the 
Department had done for over 80 years 
prior to the 2021 IC Rule. The 
Department believes that the overall 
economic impact of retaining some 
portions of the 2021 IC Rule while 
issuing a proposed rule to revise other 
portions of the rule would not minimize 
the economic impact on small entitles 
as they would incur costs to familiarize 
themselves with the new regulation. 
Similarly, the Department believes that 
the overall economic impact of fully 
rescinding the 2021 IC Rule and 
providing subregulatory guidance, 
would not necessarily minimize the 
economic impact on small entities as 
they would incur some costs to 
familiarize themselves with any 
subregulatory guidance. Moreover, as 
explained in sections III, IV, and V 
above, the Department believes that 
replacing the 2021 IC Rule with 
regulations addressing the multifactor 
economic reality test that more fully 
reflect the case law and continue to be 
relevant to the modern economy will be 
helpful for both workers and employers, 
particularly over the long term. 


In addition to the alternatives 
discussed above, Section 603(c) of the 
RFA describes four categories of 
regulatory alternatives that might be 
appropriate for consideration in an 
IRFA analysis The Department does not 
believe that the FLSA is best interpreted 
to encompass these categories of 
regulatory alternatives or that they are 
necessarily applicable to this proposal. 


1. Differing Compliance or Reporting 
Requirements That Take Into Account 
the Resources Available to Small 
Entities 


Nothing in the FLSA or the decades 
of court decisions interpreting it suggest 
that a worker’s status as an employee or 
independent contractor should turn on 
the size of the entity that benefits from 
their labor. As described earlier, one of 
the primary goals of the FLSA is to 
curtail ‘‘unfair method[s] of competition 
in commerce’’ by establishing minimum 
labor standards that all covered 
employers must observe.598 Providing 
differing compliance or reporting 
requirements for small businesses 
would undermine this important 
purpose of the FLSA. The Department 
makes available a variety of resources to 
employers for understanding their 
obligations and achieving compliance 
and, if this proposed rule is finalized, 
will prepare a small entity compliance 
guide, as required by the Small Business 
Regulatory Enforcement Fairness Act 
(SBREFA).599 Therefore, the Department 
has not proposed differing compliance 
or reporting requirements for small 
businesses. 


2. The Clarification, Consolidation, or 
Simplification of Compliance and 
Reporting Requirements for Small 
Entities 


This proposed rule does not impose 
any new reporting requirements, and 
the Department makes available a 
variety of resources to employers for 
understanding their obligations and 
achieving compliance. 


3. The Use of Performance Rather Than 
Design Standards 


This proposed rule provides guidance 
regarding the factors that should be 
considered regarding a worker’s 
employment status under the FLSA 
where no one factor is, in a pre- 
determined manner, given more weight 
than the others and the weight given to 
the various factors may depend on the 
particular circumstances of the case. 


4. An Exemption From Coverage of the 
Rule, or Any Part Thereof, for Such 
Small Entities 


Creating an exemption from coverage 
of this proposed rule for businesses with 
as many as 500 employees, those 
defined as small businesses under 
SBA’s size standards, would be 
inconsistent with the FLSA, which 
applies to all employers that satisfy the 
enterprise coverage threshold or employ 


individually covered employees, 
regardless of the employer’s number of 
employees. Further, as described above, 
case law interpreting the distinction 
between employees and independent 
contractors under the FLSA does not 
support such an exemption. 


The Department welcomes comments 
on this IRFA’s analysis of regulatory 
alternatives. 


IX. Unfunded Mandates Reform Act of 
1995 


The Unfunded Mandates Reform Act 
of 1995, 2 U.S.C. 1532, requires agencies 
to prepare a written statement, which 
includes an assessment of anticipated 
costs and benefits, before proposing any 
unfunded Federal mandate that may 
result in excess of $100 million 
(adjusted annually for inflation) in 
expenditures in any one year by State, 
local, and tribal governments in the 
aggregate, or by the private sector. 
Adjusting the threshold for inflation 
using the GDP deflator, using the most 
recent annual result (2021), yields a 
threshold of $165 million. Therefore, 
this rulemaking is expected to create 
unfunded mandates that exceed that 
threshold. See section VII for an 
assessment of anticipated costs and 
benefits. 


X. Executive Order 13132, Federalism 


The Department has reviewed this 
proposed rule in accordance with 
Executive Order 13132 regarding 
federalism and determined that it does 
not have federalism implications. The 
proposed rule would not have 
substantial direct effects on the States, 
on the relationship between the 
National Government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. 


XI. Executive Order 13175, Indian 
Tribal Governments 


This proposed rule would not have 
tribal implications under Executive 
Order 13175 that would require a tribal 
summary impact statement. The 
proposed rule would not have 
substantial direct effects on one or more 
Indian tribes, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian tribes. 


List of Subjects 


29 CFR Part 780 


Agriculture, Child labor, Wages. 


29 CFR Part 788 


Forests and forest products, Wages. 
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29 CFR Part 795 


Employment, Wages. 
For the reasons set out in the 


preamble, the Department of Labor 
proposes to amend 29 CFR chapter V as 
follows: 


PART 780—EXEMPTIONS 
APPLICABLE TO AGRICULTURE, 
PROCESSING OF AGRICULTURAL 
COMMODITIES, AND RELATED 
SUBJECTS UNDER THE FAIR LABOR 
STANDARDS ACT 


■ 1. The authority citation for part 780 
continues to read as follows: 


Authority: Secs. 1–19, 52 Stat. 1060, as 
amended; 75 Stat. 65; 29 U.S.C. 201–219. 
Pub. L. 105–78, 111 Stat. 1467. 


■ 2. Amend § 780.330 by revising 
paragraph (b) to read as follows: 


§ 780.330 Sharecroppers and tenant 
farmers. 


* * * * * 
(b) In determining whether such 


individuals are employees or 
independent contractors, the criteria set 
forth in §§ 795.100 through 795.110 of 
this chapter are used. 
* * * * * 


PART 788—FORESTRY OR LOGGING 
OPERATIONS IN WHICH NOT MORE 
THAN EIGHT EMPLOYEES ARE 
EMPLOYED 


■ 3. The authority citation for part 788 
continues to read as follows: 


Authority: Secs. 1–19, 52 Stat. 1060, as 
amended; 29 U.S.C. 201–219. 


■ 4. Amend § 788.16 by revising 
paragraph (a) to read as follows: 


§ 788.16 Employment relationship. 


(a) In determining whether 
individuals are employees or 
independent contractors, the criteria set 
forth in §§ 795.100 through 795.110 of 
this chapter are used. 
* * * * * 
■ 5. Add part 795 to read as follows: 


PART 795—EMPLOYEE OR 
INDEPENDENT CONTRACTOR 
CLASSIFICATION UNDER THE FAIR 
LABOR STANDARDS ACT. 


Sec. 
795.100 Introductory statement. 
795.105 Determining employee or 


independent contractor classification 
under the FLSA. 


795.110 Economic reality test to determine 
economic dependence. 


795.115 Severability. 


Authority: 29 U.S.C. 201–219. 


§ 795.100 Introductory statement. 
This part contains the Department of 


Labor’s (the Department) general 
interpretations for determining whether 
workers are employees or independent 
contractors under the Fair Labor 
Standards Act (FLSA or Act). See 29 
U.S.C. 201–19. These interpretations are 
intended to serve as a ‘‘practical guide 
to employers and employees’’ as to how 
the Department will seek to apply the 
Act. Skidmore v. Swift & Co., 323 U.S. 
134, 138 (1944). The Administrator of 
the Department’s Wage and Hour 
Division will use these interpretations 
to guide the performance of their duties 
under the Act, unless and until the 
Administrator is otherwise directed by 
authoritative decisions of the courts or 
the Administrator concludes upon 
reexamination of an interpretation that 
it is incorrect. To the extent that prior 
administrative rulings, interpretations, 
practices, or enforcement policies 
relating to determining who is an 
employee or independent contractor 
under the Act are inconsistent or in 
conflict with the interpretations stated 
in this part, they are hereby rescinded. 
The interpretations stated in this part 
may be relied upon in accordance with 
section 10 of the Portal-to-Portal Act, 29 
U.S.C. 251–262, notwithstanding that 
after any act or omission in the course 
of such reliance, the interpretation is 
modified or rescinded or is determined 
by judicial authority to be invalid or of 
no legal effect. 29 U.S.C. 259. 


§ 795.105 Determining employee or 
independent contractor classification under 
the FLSA. 


(a) Relevance of independent 
contractor or employee status under the 
Act. The Act’s minimum wage, overtime 
pay, and recordkeeping obligations 
apply only to workers who are covered 
employees. Workers who are 
independent contractors are not covered 
by these protections. Labeling 
employees as ‘‘independent 
contractors’’ does not make these 
protections inapplicable. A 
determination of whether workers are 
employees or independent contractors 
under the Act focuses on the economic 
realities of the workers’ relationship 
with the employer and whether the 
workers are either economically 
dependent on the employer for work or 
in business for themselves. 


(b) Economic dependence as the 
ultimate inquiry. An ‘‘employee’’ under 
the Act is an individual whom an 
employer suffers, permits, or otherwise 
employs to work. 29 U.S.C. 203(e)(1), 
(g). The Act’s definitions are meant to 
encompass as employees all workers 
who, as a matter of economic reality, are 


economically dependent on an 
employer for work. A worker is an 
independent contractor, as 
distinguished from an ‘‘employee’’ 
under the Act, if the worker is, as a 
matter of economic reality, in business 
for themself. Economic dependence 
does not focus on the amount of income 
earned, or whether the worker has other 
income streams. 


§ 795.110 Economic reality test to 
determine economic dependence. 


(a) Economic reality test. (1) In order 
to determine economic dependence, 
multiple factors assessing the economic 
realities of the working relationship are 
used. These factors are tools or guides 
to conduct a totality-of-the- 
circumstances analysis. This means that 
the outcome of the analysis does not 
depend on isolated factors but rather 
upon the circumstances of the whole 
activity to answer the question of 
whether the worker is economically 
dependent on the employer for work or 
is in business for themself. 


(2) The six factors described in 
paragraphs (b)(1) through (6) of this 
section should guide an assessment of 
the economic realities of the working 
relationship and the question of 
economic dependence. Consistent with 
a totality-of-the-circumstances analysis, 
no one factor or subset of factors is 
necessarily dispositive, and the weight 
to give each factor may depend on the 
facts and circumstances of the particular 
case. Moreover, these six factors are not 
exhaustive. As explained in paragraph 
(b)(7) of this section, additional factors 
may be considered. 


(b) Economic reality factors—(1) 
Opportunity for profit or loss depending 
on managerial skill. This factor 
considers whether the worker exercises 
managerial skill that affects the worker’s 
economic success or failure in 
performing the work. The following 
facts, among others, can be relevant: 
whether the worker determines or can 
meaningfully negotiate the charge or 
pay for the work provided; whether the 
worker accepts or declines jobs or 
chooses the order and/or time in which 
the jobs are performed; whether the 
worker engages in marketing, 
advertising, or other efforts to expand 
their business or secure more work; and 
whether the worker makes decisions to 
hire others, purchase materials and 
equipment, and/or rent space. If a 
worker has no opportunity for a profit 
or loss, then this factor suggests that the 
worker is an employee. Some decisions 
by a worker that can affect the amount 
of pay that a worker receives, such as 
the decision to work more hours or take 
more jobs, generally do not reflect the 
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exercise of managerial skill indicating 
independent contractor status under 
this factor. 


(2) Investments by the worker and the 
employer. This factor considers whether 
any investments by a worker are capital 
or entrepreneurial in nature. Costs borne 
by a worker to perform their job (e.g., 
tools and equipment to perform specific 
jobs and the workers’ labor) are not 
evidence of capital or entrepreneurial 
investment and indicate employee 
status. Investments that are capital or 
entrepreneurial in nature and thus 
indicate independent contractor status 
generally support an independent 
business and serve a business-like 
function, such as increasing the 
worker’s ability to do different types of 
or more work, reducing costs, or 
extending market reach. Additionally, 
the worker’s investments should be 
considered on a relative basis with the 
employer’s investments in its overall 
business. The worker’s investments 
need not be equal to the employer’s 
investments, but the worker’s 
investments should support an 
independent business or serve a 
business-like function for this factor to 
indicate independent contractor status. 


(3) Degree of permanence of the work 
relationship. This factor weighs in favor 
of the worker being an employee when 
the work relationship is indefinite in 
duration or continuous, which is often 
the case in exclusive working 
relationships. This factor weighs in 
favor of the worker being an 
independent contractor when the work 
relationship is definite in duration, non- 
exclusive, project-based, or sporadic 
based on the worker being in business 
for themself and marketing their 
services or labor to multiple entities. 
This may include regularly occurring 
fixed periods of work, although the 
seasonal or temporary nature of work by 
itself would not necessarily indicate 
independent contractor classification. 
Where a lack of permanence is due to 
operational characteristics that are 
unique or intrinsic to particular 


businesses or industries and the workers 
they employ, rather than the workers’ 
own independent business initiative, 
this factor is not indicative of 
independent contractor status. 


(4) Nature and degree of control. This 
factor considers the employer’s control, 
including reserved control, over the 
performance of the work and the 
economic aspects of the working 
relationship. Facts relevant to the 
employer’s control over the worker 
include whether the employer sets the 
worker’s schedule, supervises the 
performance of the work, or explicitly 
limits the worker’s ability to work for 
others. Additionally, facts relevant to 
the employer’s control over the worker 
include whether the employer uses 
technological means of supervision 
(such as by means of a device or 
electronically), reserves the right to 
supervise or discipline workers, or 
places demands on workers’ time that 
do not allow them to work for others or 
work when they choose. Whether the 
employer controls economic aspects of 
the working relationship should also be 
considered, including control over 
prices or rates for services and the 
marketing of the services or products 
provided by the worker. Control 
implemented by the employer for 
purposes of complying with legal 
obligations, safety standards, or 
contractual or customer service 
standards may be indicative of control. 
More indicia of control by the employer 
favors employee status; more indicia of 
control by the worker favors 
independent contractor status. 


(5) Extent to which the work 
performed is an integral part of the 
employer’s business. This factor 
considers whether the work performed 
is an integral part of the employer’s 
business. This factor does not depend 
on whether any individual worker in 
particular is an integral part of the 
business, but rather whether the 
function they perform is an integral 
part. This factor weighs in favor of the 
worker being an employee when the 


work they perform is critical, necessary, 
or central to the employer’s principal 
business. This factor weighs in favor of 
the worker being an independent 
contractor when the work they perform 
is not critical, necessary, or central to 
the employer’s principal business. 


(6) Skill and initiative. This factor 
considers whether the worker uses 
specialized skills to perform the work 
and whether those skills contribute to 
business-like initiative. This factor 
indicates employee status where the 
worker does not use specialized skills in 
performing the work or where the 
worker is dependent on training from 
the employer to perform the work. 
Where the worker brings specialized 
skills to the work relationship, it is the 
worker’s use of those specialized skills 
in connection with business-like 
initiative that indicates that the worker 
is an independent contractor. 


(7) Additional factors. Additional 
factors may be relevant in determining 
whether the worker is an employee or 
independent contractor for purposes of 
the FLSA, if the factors in some way 
indicate whether the worker is in 
business for themself, as opposed to 
being economically dependent on the 
employer for work. 


§ 795.115 Severability. 


If any provision of this part is held to 
be invalid or unenforceable by its terms, 
or as applied to any person or 
circumstance, or stayed pending further 
agency action, the provision shall be 
construed so as to continue to give the 
maximum effect to the provision 
permitted by law, unless such holding 
shall be one of utter invalidity or 
unenforceability, in which event the 
provision shall be severable from this 
part and shall not affect the remainder 
thereof. 


Martin J. Walsh, 
Secretary of Labor. 
[FR Doc. 2022–21454 Filed 10–11–22; 8:45 am] 


BILLING CODE 4510–27–P 
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66397 


Federal Register 


Vol. 86, No. 223 


Tuesday, November 23, 2021 


Title 3— 


The President 


Executive Order 14055 of November 18, 2021 


Nondisplacement of Qualified Workers Under Service Con-
tracts 


By the authority vested in me as President by the Constitution and the 
laws of the United States of America, including the Federal Property and 
Administrative Services Act, 40 U.S.C. 101 et seq., and in order to promote 
economy and efficiency in procurement, it is hereby ordered as follows: 


Section 1. Policy. When a service contract expires, and a follow-on contract 
is awarded for the same or similar services, the Federal Government’s pro-
curement interests in economy and efficiency are best served when the 
successor contractor or subcontractor hires the predecessor’s employees, thus 
avoiding displacement of these employees. Using a carryover work force 
reduces disruption in the delivery of services during the period of transition 
between contractors, maintains physical and information security, and pro-
vides the Federal Government with the benefits of an experienced and 
well-trained work force that is familiar with the Federal Government’s per-
sonnel, facilities, and requirements. These same benefits are also often real-
ized when a successor contractor or subcontractor performs the same or 
similar contract work at the same location where the predecessor contract 
was performed. 


Sec. 2. Definitions. 


(a) ‘‘Service contract’’ or ‘‘contract’’ means any contract, contract-like instru-
ment, or subcontract for services entered into by the Federal Government 
or its contractors that is covered by the Service Contract Act of 1965, 
as amended, 41 U.S.C. 6701 et seq., and its implementing regulations. 


(b) ‘‘Employee’’ means a service employee as defined in the Service Con-
tract Act of 1965, as amended, 41 U.S.C. 6701(3). 


(c) ‘‘Agency’’ means an executive department or agency, including an 
independent establishment subject to the Federal Property and Administra-
tive Services Act, 40 U.S.C. 102(4)(A). 
Sec. 3. Nondisplacement of Qualified Workers. (a) Each agency shall, to 
the extent permitted by law, ensure that service contracts and subcontracts 
that succeed a contract for performance of the same or similar work, and 
solicitations for such contracts and subcontracts, include the following clause: 


‘‘Nondisplacement of Qualified Workers: (a) The contractor and its sub-
contractors shall, except as otherwise provided herein, in good faith offer 
service employees (as defined in the Service Contract Act of 1965, as amend-
ed, 41 U.S.C. 6701(3)) employed under the predecessor contract and its 
subcontracts whose employment would be terminated as a result of the 
award of this contract or the expiration of the contract under which the 
employees were hired, a right of first refusal of employment under this 
contract in positions for which those employees are qualified. The contractor 
and its subcontractors shall determine the number of employees necessary 
for efficient performance of this contract and may elect to employ more 
or fewer employees than the predecessor contractor employed in connection 
with performance of the work solely on the basis of that determination. 
Except as provided in paragraph (b), there shall be no employment opening 
under this contract or subcontract, and the contractor and any subcontractors 
shall not offer employment under this contract to any person prior to having 
complied fully with the obligations described in this clause. The contractor 
and its subcontractors shall make an express offer of employment to each 
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employee as provided herein and shall state the time within which the 
employee must accept such offer, but in no case shall the period within 
which the employee must accept the offer of employment be less than 
10 business days. 


‘‘(b) Notwithstanding the obligation under paragraph (a) above, the con-
tractor and any subcontractors (1) are not required to offer a right of first 
refusal to any employee(s) of the predecessor contractor who are not service 
employees within the meaning of the Service Contract Act of 1965, as 
amended, 41 U.S.C. 6701(3), and (2) are not required to offer a right of 
first refusal to any employee(s) of the predecessor contractor for whom 
the contractor or any of its subcontractors reasonably believes, based on 
reliable evidence of the particular employees’ past performance, that there 
would be just cause to discharge the employee(s) if employed by the con-
tractor or any subcontractors. 


‘‘(c) The contractor shall, not less than 10 business days before the earlier 
of the completion of this contract or of its work on this contract, furnish 
the Contracting Officer a certified list of the names of all service employees 
working under this contract and its subcontracts during the last month 
of contract performance. The list shall also contain anniversary dates of 
employment of each service employee under this contract and its predecessor 
contracts either with the current or predecessor contractors or their sub-
contractors. The Contracting Officer shall provide the list to the successor 
contractor, and the list shall be provided on request to employees or their 
representatives, consistent with the Privacy Act, 5 U.S.C. 552a, and other 
applicable law. 


‘‘(d) If it is determined, pursuant to regulations issued by the Secretary 
of Labor (Secretary), that the contractor or its subcontractors are not in 
compliance with the requirements of this clause or any regulation or order 
of the Secretary, the Secretary may impose appropriate sanctions against 
the contractor or its subcontractors, as provided in Executive Order (No.) 
llll, the regulations implementing that order, and relevant orders of 
the Secretary, or as otherwise provided by law. 


‘‘(e) In every subcontract entered into in order to perform services under 
this contract, the contractor will include provisions that ensure that each 
subcontractor will honor the requirements of paragraphs (a) and (b) with 
respect to the employees of a predecessor subcontractor or subcontractors 
working under this contract, as well as of a predecessor contractor and 
its subcontractors. The subcontract shall also include provisions to ensure 
that the subcontractor will provide the contractor with the information about 
the employees of the subcontractor needed by the contractor to comply 
with paragraph (c) of this clause. The contractor shall take such action 
with respect to any such subcontract as may be directed by the Secretary 
as a means of enforcing such provisions, including the imposition of sanc-
tions for noncompliance: provided, however, that if the contractor, as a 
result of such direction, becomes involved in litigation with a subcontractor, 
or is threatened with such involvement, the contractor may request that 
the United States enter into such litigation to protect the interests of the 
United States.’’ 


(b) Nothing in this order shall be construed to require or recommend 
that agencies, contractors, or subcontractors pay the relocation costs of em-
ployees who exercise their right to work for a successor contractor or subcon-
tractor pursuant to this order. 


Sec. 4. Location Continuity. (a) When an agency prepares a solicitation 
for a service contract that succeeds a contract for performance of the same 
or similar work, the agency shall consider whether performance of the 
work in the same locality or localities in which the contract is currently 
being performed is reasonably necessary to ensure economical and efficient 
provision of services. 
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(b) If an agency determines that performance of the contract in the same 
locality or localities is reasonably necessary to ensure economical and effi-
cient provision of services, then the agency shall, to the extent consistent 
with law, include a requirement or preference in the solicitation for the 
successor contract that it be performed in the same locality or localities. 
Sec. 5. Exclusions. This order shall not apply to: 


(a) contracts under the simplified acquisition threshold as defined in 
41 U.S.C. 134; or 


(b) employees who were hired to work under a Federal service contract 
and one or more nonfederal service contracts as part of a single job, provided 
that the employees were not deployed in a manner that was designed to 
avoid the purposes of this order. 
Sec. 6. Exceptions Authorized by Agencies. (a) A senior official within 
an agency may grant an exception from the requirements of section 3 of 
this order for a particular contract by, no later than the solicitation date, 
providing a specific written explanation of why at least one of the following 
circumstances exists with respect to that contract: 


(i) Adhering to the requirements of section 3 of this order would not 
advance the Federal Government’s interests in achieving economy and 
efficiency in Federal procurement; 


(ii) Based on a market analysis, adhering to the requirements of section 
3 of this order would: 


(A) substantially reduce the number of potential bidders so as to frustrate 
full and open competition; and 


(B) not be reasonably tailored to the agency’s needs for the contract; 
or 


(iii) Adhering to the requirements of section 3 of this order would otherwise 
be inconsistent with statutes, regulations, Executive Orders, or Presidential 
Memoranda. 
(b) To the extent permitted by law and consistent with national security 


and executive branch confidentiality interests, each agency shall publish, 
on a centralized public website, descriptions of the exceptions it has granted 
under this section, and ensure that the contractor notifies affected workers 
and their collective bargaining representatives, if any, in writing of the 
agency’s determination to grant an exception. 


(c) On a quarterly basis, each agency shall report to the Office of Manage-
ment and Budget descriptions of the exceptions granted under this section. 
Sec. 7. Regulations and Implementation. (a) The Secretary of Labor (Secretary) 
shall, to the extent consistent with law, issue final regulations within 180 
days of the date of this order to implement the requirements of this order, 
other than those specified in sections 6(b) and (c) of this order. 


(b) Within 60 days of the Secretary issuing final regulations, the Federal 
Acquisition Regulatory Council (FAR Council), to the extent consistent with 
law, shall amend the Federal Acquisition Regulation to provide for inclusion 
in Federal procurement solicitations and contracts subject to this order the 
clause described in section 3 of this order. 


(c) The Director of the Office of Management and Budget shall, to the 
extent consistent with law, issue guidance to implement section 6(c) of 
this order. 
Sec. 8. Enforcement. (a) The Secretary shall have the authority to investigate 
potential violations of, and obtain compliance with, this order. In such 
proceedings, the Secretary shall have the authority to issue final orders 
prescribing appropriate sanctions and remedies, including, but not limited 
to, orders requiring employment and payment of wages lost. The Secretary 
may also provide that, if a contractor or subcontractor has failed to comply 
with any order of the Secretary or has committed willful violations of 
this order or the regulations issued pursuant thereto, the contractor or subcon-
tractor, and its responsible officers, and any firm in which the contractor 
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or subcontractor has a substantial interest, may be ineligible to be awarded 
any contract of the United States for a period of up to 3 years. Neither 
an order for debarment of any contractor or subcontractor from further 
Federal Government contracts under this section nor the inclusion of a 
contractor or subcontractor on a published list of noncomplying contractors 
shall be carried out without affording the contractor or subcontractor an 
opportunity to present information and argument in opposition to the pro-
posed debarment or inclusion on the list. 


(b) This order creates no rights under the Contract Disputes Act, 41 U.S.C. 
7101 et seq., and disputes regarding the requirements of the contract clause 
prescribed by section 3 of this order, to the extent permitted by law, shall 
be disposed of only as provided by the Secretary in regulations issued 
under this order. 
Sec. 9. Revocation. Executive Order 13897 of October 31, 2019 (Improving 
Federal Contractor Operations by Revoking Executive Order 13495), is re-
voked. Executive Order 13495 of January 30, 2009 (Nondisplacement of 
Qualified Workers Under Service Contracts), remains revoked. 


Sec. 10. Severability. If any provision of this order, or the application of 
any provision of this order to any person or circumstance, is held to be 
invalid, the remainder of this order and its application to any other person 
or circumstance shall not be affected thereby. 


Sec. 11. Effective Date. This order shall become effective immediately and 
shall apply to solicitations issued on or after the effective date of the final 
regulations issued by the FAR Council under section 7 of this order. For 
solicitations issued between the date of this order and the date of the 
action taken by the FAR Council under section 7 of this order, or solicitations 
that have already been issued and are outstanding as of the date of this 
order, agencies are strongly encouraged, to the extent permitted by law, 
to include in the relevant solicitation the contract clause described in section 
3 of this order. 


Sec. 12. General Provisions. (a) Nothing in this order shall be construed 
to impair or otherwise affect: 


(i) the authority granted by law to an executive department or agency, 
or the head thereof; or 


(ii) the functions of the Director of the Office of Management and Budget 
relating to budgetary, administrative, or legislative proposals. 
(b) This order shall be implemented consistent with applicable law and 


subject to the availability of appropriations. 
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(c) This order is not intended to, and does not, create any right or benefit, 
substantive or procedural, enforceable at law or in equity by any party 
against the United States, its departments, agencies, or entities, its officers, 
employees, or agents, or any other person. 


THE WHITE HOUSE, 
November 18, 2021. 


[FR Doc. 2021–25715 


Filed 11–22–21; 8:45 am] 


Billing code 3395–F2–P 
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DEPARTMENT OF LABOR 


Wage and Hour Division 


29 CFR Part 9 


RIN 1235–AA42 


Nondisplacement of Qualified Workers 
Under Service Contracts 


AGENCY: Wage and Hour Division, 
Department of Labor. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: The Department of Labor 
(Department) proposes regulations to 
implement Executive Order 14055, 
Nondisplacement of Qualified Workers 
Under Service Contracts, signed by 
President Joseph R. Biden, Jr. on 
November 18, 2021. The order 
establishes a general policy of the 
Federal Government that service 
contracts which succeed contracts for 
the same or similar services, and 
solicitations for such contracts, shall 
include a non-displacement clause. The 
non-displacement clause requires the 
contractor and its subcontractors to offer 
qualified employees employed under 
the predecessor contract a right of first 
refusal of employment under the 
successor contract. The Executive order 
also directs the Secretary of Labor 
(Secretary) to issue regulations to 
implement the requirements of this 
order. The order further directs that 
within 60 days of the Secretary issuing 
final regulations, the Federal 
Acquisition Regulatory Council (FAR 
Council) shall amend the Federal 
Acquisition Regulation (FAR) to provide 
for inclusion of the clause in section 3 
of the order. Finally, the order requires 
the Director of the Office of 
Management and Budget (OMB) to issue 
guidance to implement section 6(c) of 
this order. 
DATES: Interested persons are invited to 
submit written comments on this notice 
of proposed rulemaking (NPRM) on or 
before August 15, 2022. 
ADDRESSES: You may submit comments, 
identified by Regulatory Information 
Number (RIN) 1235–AA42, by either of 
the following methods: 


• Electronic Comments: Submit 
comments through the Federal 
eRulemaking Portal at https://
www.regulations.gov. Follow the 
instructions for submitting comments. 


• Mail: Address written submissions 
to: Division of Regulations, Legislation, 
and Interpretation, Wage and Hour 
Division, U.S. Department of Labor, 
Room S–3502, 200 Constitution Avenue 
NW, Washington, DC 20210. 


Instructions: Please submit only one 
copy of your comments by only one 


method. Of the two methods, the 
Department strongly recommends that 
commenters submit their comments 
electronically via https://
www.regulations.gov to ensure timely 
receipt prior to the close of the comment 
period, as the Department continues to 
experience delays in the receipt of mail. 
All comments must be received by 11:59 
p.m. ET on August 15, 2022, for 
consideration in this rulemaking; 
comments received after the comment 
period closes will not be considered. 


Commenters submitting file 
attachments on https://
www.regulations.gov are advised that 
uploading text-recognized documents— 
i.e., documents in a native file format or 
documents which have undergone 
optical character recognition (OCR)— 
enable staff at the Department to more 
easily search and retrieve specific 
content included in your comment for 
consideration. This recommendation 
applies particularly to mass comment 
submissions, when a single sponsoring 
individual or organization submits 
multiple comments on behalf of 
members or other affiliated third parties. 
The Wage and Hour Division (WHD) 
posts such comments as a group under 
a single document ID number on https:// 
www.regulations.gov. 


Anyone who submits a comment 
(including duplicate comments) should 
understand and expect that the 
comment will become a matter of public 
record and will be posted without 
change to https://www.regulations.gov, 
including any personal information 
provided. Accordingly, the Department 
requests that no business proprietary 
information, copyrighted information, 
or personally identifiable information be 
submitted in response to this NPRM. 


Docket: For access to the docket to 
read background documents or 
comments, go to the Federal 
eRulemaking Portal at https://
www.regulations.gov. 


FOR FURTHER INFORMATION CONTACT: 
Amy DeBisschop, Director, Division of 
Regulations, Legislation, and 
Interpretation, Wage and Hour Division, 
U.S. Department of Labor, Room S– 
3502, 200 Constitution Avenue NW, 
Washington, DC 20210; telephone: (202) 
693–0406 (this is not a toll-free 
number). Alternative formats are 
available upon request by calling 1– 
866–487–9243. If you are deaf, hard of 
hearing, or have a speech disability, 
please dial 7–1–1 to access 
telecommunications relay services. 


Questions of interpretation or 
enforcement of the agency’s existing 
regulations may be directed to the 
nearest WHD district office. Locate the 


nearest office by calling the WHD’s toll- 
free help line at (866) 4US–WAGE ((866) 
487–9243) between 8 a.m. and 5 p.m. in 
your local time zone, or log onto WHD’s 
website at https://www.dol.gov////local- 
offices for a nationwide listing of WHD 
district and area offices. 
SUPPLEMENTARY INFORMATION: 


I. Background 
On November 18, 2021, President 


Joseph R. Biden, Jr. issued Executive 
Order 14055, ‘‘Nondisplacement of 
Qualified Workers Under Service 
Contracts.’’ 86 FR 66397 (Nov. 23, 
2021). This order explains that ‘‘when a 
service contract expires and a follow-on 
contract is awarded for the same or 
similar services, the Federal 
Government’s procurement interests in 
economy and efficiency are best served 
when the successor contractor or 
subcontractor hires the predecessor’s 
employees, thus avoiding displacement 
of these employees.’’ Id. Accordingly, 
Executive Order 14055 provides that 
contractors and subcontractors 
performing on covered Federal service 
contracts must in good faith offer 
service employees employed under the 
predecessor contract a right of first 
refusal of employment. Id. 


Section 1 of Executive Order 14055 
sets forth a general policy of the Federal 
Government that when a service 
contract expires, and a follow-on 
contract is awarded for the same or 
similar services, the Federal 
Government’s procurement interests in 
economy and efficiency are best served 
when the successor contractor or 
subcontractor hires the predecessor’s 
employees, thus avoiding displacement 
of these employees. 86 FR 66397. Using 
a carryover workforce reduces 
disruption in the delivery of services 
during the period of transition between 
contractors, maintains physical and 
information security, and provides the 
Federal Government with the benefits of 
an experienced and well-trained 
workforce that is familiar with the 
Federal Government’s personnel, 
facilities, and requirements. Id. Section 
1 explains that these same benefits are 
also often realized when a successor 
contractor or subcontractor performs the 
same or similar contract work at the 
same location where the predecessor 
contract was performed. Id. 


Section 2 of Executive Order 14055 
defines ‘‘service contract’’ or ‘‘contract’’ 
to mean any contract, contract-like 
instrument, or subcontract for services 
entered into by the Federal Government 
or its contractors that is covered by the 
Service Contract Act of 1965, as 
amended, (SCA) and its implementing 
regulations. 86 FR 66397. Section 2 also 
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defines ‘‘employee’’ to mean a service 
employee as defined in the SCA, 41 
U.S.C. 6701(3). See 86 FR 66397. 
Finally, section 2 defines ‘‘agency’’ to 
mean an executive department or 
agency, including an independent 
establishment subject to the Federal 
Property and Administrative Services 
Act (Procurement Act), 40 U.S.C. 101 et 
seq. See 86 FR 66397 (citing 40 U.S.C. 
102(4)(A)). 


Section 3 of Executive Order 14055 
provides the wording for a required 
contract clause that each agency must, 
to the extent permitted by law, include 
in solicitations for service contracts and 
subcontracts that succeed a contract for 
performance of the same or similar 
work. 86 FR 66397–98. Specifically, the 
contract clause provides that the 
contractor and its subcontractors must, 
except as otherwise provided in the 
clause, in good faith offer service 
employees, as defined in the SCA, 
employed under the predecessor 
contract and its subcontracts whose 
employment would be terminated as a 
result of the award of the contract or the 
expiration of the predecessor contract 
under which the employees were hired, 
a right of first refusal of employment 
under the contract in positions for 
which those employees are qualified. Id. 
at 66397. The contractor and its 
subcontractors determine the number of 
employees necessary for efficient 
performance of the contract and may 
elect to employ more or fewer 
employees than the predecessor 
contractor employed in connection with 
performance of the work. Id. Except as 
otherwise provided by the contract 
clause, there is to be no employment 
opening under the contract or 
subcontract, and the contractor and any 
subcontractors may not offer 
employment under the contract to any 
employee prior to having complied fully 
with the obligation to offer employment 
to employees on the predecessor 
contract. Id. The contractor and its 
subcontractors must make an express 
offer of employment to each employee 
and must state the time within which 
the employee must accept such offer, 
and an employee must be provided at 
least 10 business days to accept the offer 
of employment. Id. at 66397–98. 


The contract clause also provides that, 
notwithstanding the obligation to offer 
employment to employees on the 
predecessor contract, the contractor and 
any subcontractors (1) are not required 
to offer a right of first refusal to any 
employee(s) of the predecessor 
contractor who are not service 
employees within the meaning of the 
SCA and (2) are not required to offer a 
right of first refusal to any employee(s) 


of the predecessor contractor for whom 
the contractor or any of its 
subcontractors reasonably believes, 
based on reliable evidence of the 
particular employee’s past performance, 
that there would be just cause to 
discharge the employee(s). 86 FR 66398. 


The contract clause also provides that 
a contractor must, not fewer than 10 
business days before the earlier of the 
completion of the contract or of its work 
on the contract, furnish the contracting 
officer a certified list of the names of all 
service employees working under the 
contract and its subcontracts during the 
last month of contract performance. 86 
FR 66398. The list must also contain 
anniversary dates of employment of 
each service employee under the 
contract and its predecessor contracts 
either with the current or predecessor 
contractors or their subcontractors. Id. 
The contracting officer must provide the 
list to the successor contractor, and the 
list must be provided on request to 
employees or their representatives, 
consistent with the Privacy Act and 
other applicable law. Id. The contract 
clause further provides that if it is 
determined, pursuant to regulations 
issued by the Secretary of Labor, that 
the contractor or its subcontractors are 
not in compliance with the 
requirements of the contract clause or 
any regulation or order of the Secretary 
of Labor, the Secretary may impose 
appropriate sanctions against the 
contractor or its subcontractors, as 
provided in the Executive order, the 
regulations, and relevant orders of the 
Secretary, or as otherwise provided by 
law. Id. 


The contract clause also provides that 
in every subcontract entered into in 
order to perform services under the 
contract, the contractor will include 
provisions that ensure that each 
subcontractor will honor the 
requirements of the clause in the prime 
contract with respect to the employees 
of a predecessor subcontractor or 
subcontractors working under the 
contract, as well as of a predecessor 
contractor and its subcontractors. Id. 
The subcontract must also include 
provisions to ensure that the 
subcontractor will provide the 
contractor with the information about 
the employees of the subcontractor 
needed by the contractor to comply with 
the prime contractor’s requirements. Id. 
The contractor must also take action 
with respect to any such subcontract as 
may be directed by the Secretary of 
Labor as a means of enforcing these 
provisions, including the imposition of 
sanctions for noncompliance. However, 
if the contractor, as a result of such 
direction, becomes involved in litigation 


with a subcontractor, or is threatened 
with such involvement, the contractor 
may request that the United States enter 
into the litigation to protect the interests 
of the United States. Id. Finally, the 
contract clause states that nothing in the 
order must be construed to require or 
recommend that agencies, contractors, 
or subcontractors pay the relocation 
costs of employees who exercise their 
right to work for a successor contractor 
or subcontractor pursuant to the 
Executive order. Id. 


Section 4 of Executive Order 14055 
provides that when an agency prepares 
a solicitation for a service contract that 
succeeds a contract for performance of 
the same or similar work, the agency 
will consider whether performance of 
the work in the same locality or 
localities in which the contract is 
currently being performed is reasonably 
necessary to ensure economical and 
efficient provision of services. 86 FR 
66398. If an agency determines that 
performance of the contract in the same 
locality or localities is reasonably 
necessary to ensure economical and 
efficient provision of services, section 4 
requires the agency, to the extent 
consistent with law, to include a 
requirement or preference in the 
solicitation for the successor contract 
that it be performed in the same locality 
or localities. 86 FR 66399. 


Section 5 of Executive Order 14055 
provides exclusions. Specifically, 
section 5 provides that the order does 
not apply to (a) contracts under the 
simplified acquisition threshold as 
defined in 41 U.S.C. 134 (i.e., currently 
contracts less than $250,000); and (b) 
employees who were hired to work 
under a Federal service contract and one 
or more nonfederal service contracts as 
part of a single job, provided that the 
employees were not deployed in a 
manner that was designed to avoid the 
purposes of the order. 86 FR 66399. 


Section 6 of Executive Order 14055 
authorizes a senior official of an agency 
to grant an exception from the 
requirements of section 3 of the order 
for a particular contract under certain 
circumstances. In order to grant an 
exception from the requirements of 
section 3 of the order, the senior official 
must, by no later than the solicitation 
date, provide a specific written 
explanation of why at least one of the 
following circumstances exists with 
respect to the contract: (i) adhering to 
the requirements of section 3 would not 
advance the Federal Government’s 
interests in achieving economy and 
efficiency in Federal procurement; (ii) 
based on a market analysis, adhering to 
the requirements of section 3 of the 
order would: (A) substantially reduce 


VerDate Sep<11>2014 20:03 Jul 14, 2022 Jkt 256001 PO 00000 Frm 00003 Fmt 4701 Sfmt 4702 E:\FR\FM\15JYP2.SGM 15JYP2js
pe


ar
s 


on
 D


S
K


12
1T


N
23


P
R


O
D


 w
ith


 P
R


O
P


O
S


A
LS


2







42554 Federal Register / Vol. 87, No. 135 / Friday, July 15, 2022 / Proposed Rules 


the number of potential bidders so as to 
frustrate full and open competition; and 
(B) not be reasonably tailored to the 
agency’s needs for the contract; or (iii) 
adhering to the requirements of section 
3 would otherwise be inconsistent with 
Federal statutes, regulations, Executive 
Orders, or Presidential Memoranda. 86 
FR 66399. The order also requires each 
agency to publish descriptions of the 
exceptions it has granted on a 
centralized public website, and any 
contractor granted an exception to 
provide written notice to affected 
workers and their collective bargaining 
representatives. Id. In addition, the 
Executive order requires each agency to 
report to OMB any exceptions granted 
on a quarterly basis. Id. 


Section 7 of Executive Order 14055 
provides that, consistent with 
applicable law, the Secretary will issue 
final regulations to implement the 
requirements of the order. 86 FR 66399. 
In addition, to the extent consistent 
with law, the FAR Council is to amend 
the FAR to provide for inclusion of the 
contract clause in Federal procurement 
solicitations and contracts subject to the 
order. Id. Additionally, the Director of 
OMB must, to the extent consistent with 
law, issue guidance to implement 
section 6(c) of the order, requiring each 
agency to report to OMB any exceptions 
granted on a quarterly basis. Id. 


Section 8 of Executive Order 14055 
assigns responsibility for investigating 
and obtaining compliance with the 
order to the Department. 86 FR 66399. 
This section authorizes the Department 
to issue final orders in such proceedings 
prescribing appropriate sanctions and 
remedies, including, but not limited to, 
orders requiring employment and 
payment of wages lost. Id. The 
Department may also provide that 
where a contractor or subcontractor has 
failed to comply with any order of the 
Secretary or has committed willful 
violations of the Executive order or its 
implementing regulations, the 
contractor or subcontractor, its 
responsible officers, and any firm in 
which the contractor or subcontractor 
has a substantial interest, may be 
ineligible to be awarded any contract of 
the United States for a period of up to 
3 years. 86 FR 66399–66400. Neither an 
order for debarment of any contractor or 
subcontractor from further Federal 
Government contracts nor the inclusion 
of a contractor or subcontractor on a 
published list of noncomplying 
contractors is to be carried out without 
affording the contractor or subcontractor 
an opportunity to present information 
and argument in opposition to the 
proposed debarment or inclusion on the 
list. 86 FR 66400. Section 8 also 


specifies that Executive Order 14055 
creates no rights under the Contract 
Disputes Act, and that disputes 
regarding the requirements of the 
contract clause prescribed by section 3 
of the order, to the extent permitted by 
law, will be disposed of only as 
provided by the Department in 
regulations issued under the order. Id. 


Section 9 of Executive Order 14055 
revokes Executive Order 13897 of 
October 31, 2019, which itself rescinded 
Executive Order 13495 of January 30, 
2009, Nondisplacement of Qualified 
Workers Under Service Contracts. 86 FR 
66400. See also 84 FR 59709 (Nov. 5, 
2019); 74 FR 6103 (Jan. 30, 2009). It also 
explains that Executive Order 13495 
remains rescinded. 86 FR 66400. 


Section 10 of Executive Order 14055 
provides that if any provision of the 
order, or the application of any 
provision of the order to any person or 
circumstance, is held to be invalid, the 
remainder of the order and its 
application to any other person or 
circumstance will not be affected. 86 FR 
66400. 


Section 11 of Executive Order 14055 
provides that the order is effective 
immediately and applies to solicitations 
issued on or after the effective date of 
the final regulations issued by the FAR 
Council under section 7 of the order. 86 
FR 66400. For solicitations issued 
between the date of Executive Order 
14055 and the date of the action taken 
by the FAR Council, or solicitations that 
were previously issued and were 
outstanding as of the date of Executive 
Order 14055, agencies are strongly 
encouraged, to the extent permitted by 
law, to include in the relevant 
solicitation the contract clause 
described in section 3 of the order. Id. 


Section 12 of Executive Order 14055 
specifies that nothing in the order is to 
be construed to impair or otherwise 
affect the authority granted by law to an 
executive department or agency, or the 
head thereof, or the functions of the 
Director of OMB relating to budgetary, 
administrative, or legislative proposals. 
86 FR 66400. In addition, the order is 
to be implemented consistent with 
applicable law and subject to the 
availability of appropriations. The order 
is not intended to, and does not, create 
any right or benefit, substantive or 
procedural, enforceable at law or in 
equity by any party against the United 
States, its departments, agencies, or 
entities; its officers, employees, or 
agents; or any other person. 86 FR 
66401. 


Prior Relevant Executive Orders 
As indicated, section 9 of Executive 


Order 14055 revoked Executive Order 


13897, which itself rescinded Executive 
Order 13495, Nondisplacement of 
Qualified Workers Under Service 
Contracts. On August 29, 2011, after 
engaging in notice-and-comment 
rulemaking, the Department 
promulgated regulations, 29 CFR part 9 
(76 FR 53720), to implement Executive 
Order 13495, and per Executive Order 
13897, rescinded them in a Notice 
published in the Federal Register on 
January 31, 2020 (85 FR 5567). 


Executive Order 14055 is very similar 
to Executive Order 13495, but there are 
a few notable differences. For example, 
Executive Order 14055 requires that the 
contractor give an employee at least 10 
business days to accept an employment 
offer, whereas Executive Order 13495 
only required 10 calendar days. 86 FR 
66398, 74 FR 6104. Similarly, Executive 
Order 14055 requires that the contractor 
must provide the contracting officer a 
certified list of the names of all service 
employees working under the contract 
during the last month of contract 
performance at least 10 business days 
before contract completion, whereas 
Executive Order 13495 only required 10 
calendar days. Id. Executive Order 
13495 required that performance of the 
work be at the same location for the 
order’s requirements to apply to the 
successor contract, whereas Executive 
Order 14055 does not include a 
requirement that the successor contract 
be performed at the same location as the 
predecessor contract. Further, Executive 
Order 14055 directs an agency to 
consider, when preparing a solicitation 
for a service contract that succeeds a 
contract for performance of the same or 
similar work, whether performance of 
the contract in the same locality is 
reasonably necessary to ensure 
economical and efficient provision of 
services. If an agency determines that 
performance of the contract in the same 
locality or localities is reasonably 
necessary to ensure economical and 
efficient provision of services, then the 
agency will, to the extent consistent 
with law, include a requirement or 
preference in the solicitation for the 
successor contract that it be performed 
in the same locality. 


Executive Order 14055 also differs 
from Executive Order 13495 in its 
provisions regarding a contracting 
agency’s authority to grant an exception 
from the requirements of the order for 
a particular contract. Specifically, 
section 6 of Executive Order 14055 
provides that a senior official within an 
agency may except a particular contract 
from the requirements of section 3 of the 
order by, no later than the solicitation 
date, providing a specific written 
explanation of why at least one of the 
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particular circumstances enumerated in 
the order exists with respect to that 
contract that would warrant exception 
from the requirements of the order. 86 
FR 66399. It also requires agencies to 
publish descriptions of each exception 
on a centralized public website and 
report exceptions to OMB on a quarterly 
basis. Id. Finally, agencies are required 
to ensure that the incumbent contractor 
notifies affected workers and their 
collective bargaining representatives, if 
any, in writing of the agency’s 
determination to grant an exception. Id. 
In contrast, Executive Order 13495 
provided that if the head of a 
contracting department or agency found 
that the application of any of the 
requirements of the order would not 
serve the purposes of the order or would 
impair the ability of the Federal 
Government to procure services on an 
economical and efficient basis, the head 
of such department or agency could 
exempt its department or agency from 
the requirements of any or all of the 
provisions of the order with respect to 
a particular contract, subcontract, or 
purchase order or any class of contracts, 
subcontracts, or purchase orders. 74 FR 
6104. 


II. Discussion of Proposed Rule 


A. Legal Authority 


President Biden issued Executive 
Order 14055 pursuant to his authority 
under ‘‘the Constitution and the laws of 
the United States,’’ expressly including 
the Procurement Act, 40 U.S.C. 101 et 
seq. 86 FR 66397. The Procurement Act 
authorizes the President to ‘‘prescribe 
policies and directives that the 
President considers necessary to carry 
out’’ the statutory purposes of ensuring 
‘‘economical and efficient’’ government 
procurement and administration of 
government property. 40 U.S.C. 101, 
121(a). Executive Order 14055 directs 
the Secretary to issue regulations to 
‘‘implement the requirements of this 
order.’’ 86 FR 66399. The Secretary has 
delegated his authority to promulgate 
these types of regulations to the 
Administrator of the WHD 
(Administrator) and to the Deputy 
Administrator of the WHD if the 
Administrator position is vacant. 
Secretary’s Order 01–2014 (Dec. 19, 
2014), 79 FR 77527 (published Dec. 24, 
2014); Secretary’s Order 01–2017 (Jan. 
12, 2017), 82 FR 6653 (published Jan. 
19, 2017). 


B. Overview of the Proposed Rule 


This NPRM, which proposes to 
amend Title 29 of the CFR by adding 
part 9, proposes standards and 
procedures for implementing and 


enforcing Executive Order 14055. 
Proposed subpart A of part 9 relates to 
general matters, including the purpose 
and scope of the rule, as well as the 
definitions, coverage, exclusions, and 
exceptions that the rule provides 
pursuant to the Executive order. 
Proposed subpart B establishes 
requirements for contracting agencies 
and contractors to comply with the 
Executive order. Proposed subpart C 
specifies standards and procedures 
related to complaint intake, 
investigations, and remedies. Proposed 
subpart D specifies standards and 
procedures related to administrative 
enforcement proceedings. 


The following section-by-section 
discussion of this proposed rule 
presents the contents of each section in 
more detail. The Department invites 
comments on the issues addressed in 
this NPRM. 


Part 9 Subpart A—General 
Proposed subpart A of part 9 pertains 


to general matters, including the 
purpose and scope of the rule, as well 
as the definitions, coverage, exclusions, 
and exceptions that the rule provides 
pursuant to the Executive order. 


Section 9.1 Purpose and Scope 
Proposed § 9.1(a) explains that the 


purpose of the proposed rule is to 
implement Executive Order 14055. The 
paragraph emphasizes that the 
Executive order assigns enforcement 
responsibility for the nondisplacement 
requirements to the Department. 


Proposed § 9.1(b) explains the 
underlying policy of Executive Order 
14055. First, the paragraph repeats a 
statement from the Executive order that 
the Federal Government’s procurement 
interests in economy and efficiency are 
served when the successor contractor or 
subcontractor hires the predecessor’s 
employees. The proposed rule 
elaborates that a carryover workforce 
minimizes disruption in the delivery of 
services during a period of transition 
between contractors, maintains physical 
and information security, and provides 
the Federal Government the benefit of 
an experienced and well-trained 
workforce that is familiar with the 
Federal Government’s personnel, 
facilities, and requirements. It is for 
these reasons that the Executive order 
concludes that requiring successor 
service contractors and subcontractors 
performing on Federal contracts to offer 
a right of first refusal to suitable 
employment under the contract to 
service employees under the 
predecessor contract and its 
subcontracts whose employment would 
be terminated as a result of the award 


of the successor contract will lead to 
improved economy and efficiency in 
Federal procurement. 


Proposed § 9.1(b) further explains the 
general requirement established in 
section 3 of Executive Order 14055 that 
service contracts and subcontracts that 
succeed a contract for performance of 
the same or similar work, and 
solicitations for such contracts and 
subcontracts, include a clause that 
requires the contractor and its 
subcontractors to offer a right of first 
refusal of employment to service 
employees employed under the 
predecessor contract and its 
subcontracts whose employment would 
be terminated as a result of the award 
of the successor contract in positions for 
which the employees are qualified. 
Proposed § 9.1(b) also clarifies that 
nothing in Executive Order 14055 or 
part 9 is to be construed to excuse 
noncompliance with any applicable 
Executive order, regulation, or law of 
the United States. 


Proposed § 9.1(c) outlines the scope of 
this proposal and provides that neither 
Executive Order 14055 nor part 9 
creates or changes any rights under the 
Contract Disputes Act, 41 U.S.C. 7101 et 
seq., or any private right of action. The 
Department does not interpret the 
Executive order as limiting existing 
rights under the Contract Disputes Act. 
The provision also restates the 
Executive order’s directive that disputes 
regarding the requirements of the 
contract clause prescribed by the 
Executive order, to the extent permitted 
by law, shall be disposed of only as 
provided by the Secretary in regulations 
issued under the Executive order. This 
paragraph also clarifies that neither the 
Executive order nor the proposed rule 
would preclude review of final 
decisions by the Secretary in accordance 
with the judicial review provisions of 
the Administrative Procedure Act, 5 
U.S.C. 701 et seq. 


Section 9.2 Definitions 
Proposed § 9.2 defines terms for 


purposes of this rule implementing 
Executive Order 14055. Most defined 
terms follow common applications and 
are based on either Executive Order 
14055 itself or the definitions of 
relevant terms set forth in the text of 
related statutes and Executive orders or 
the implementing regulations for those 
statutes and orders. The Department 
notes that, while the proposed 
definitions discussed in this proposed 
rule would govern the implementation 
and enforcement of Executive Order 
14055, nothing in the proposed rule is 
intended to alter the meaning of or to be 
interpreted inconsistently with the 


VerDate Sep<11>2014 20:03 Jul 14, 2022 Jkt 256001 PO 00000 Frm 00005 Fmt 4701 Sfmt 4702 E:\FR\FM\15JYP2.SGM 15JYP2js
pe


ar
s 


on
 D


S
K


12
1T


N
23


P
R


O
D


 w
ith


 P
R


O
P


O
S


A
LS


2







42556 Federal Register / Vol. 87, No. 135 / Friday, July 15, 2022 / Proposed Rules 


definitions set forth in the FAR for 
purposes of that regulation. 


Consistent with the definition 
provided in Executive Order 14055, the 
Department proposes to define agency 
to mean an executive department or 
agency, including an independent 
establishment subject to the 
Procurement Act. See 86 FR 66397. As 
used in its definition of agency, the 
Department proposes to define 
executive departments and agencies by 
adopting the definition of executive 
agency provided in section 2.101 of the 
FAR. 48 CFR 2.101. The proposed 
definition of agency therefore would 
include executive departments within 
the meaning of 5 U.S.C. 101, military 
departments within the meaning of 5 
U.S.C. 102, independent establishments 
within the meaning of 5 U.S.C. 104(1), 
and wholly owned Government 
corporations within the meaning of 31 
U.S.C. 9101. This proposed definition 
would include independent regulatory 
agencies. 


The Department proposes to adopt the 
definition of Associate Solicitor in 29 
CFR 6.2(b), which means the Associate 
Solicitor for Fair Labor Standards, 
Office of the Solicitor, U.S. Department 
of Labor, Washington, DC 20210. 
Consistent with section 2(a) of the 
Executive order, the Department 
proposes to define contract or service 
contract to mean any contract, contract- 
like instrument, or subcontract for 
services entered into by the Federal 
Government or its contractors that is 
covered by the SCA and its 
implementing regulations. 86 FR 66397. 


The Department proposes to 
substantially adopt the definition of 
contracting officer in section 2.101 of 
the FAR, which means an agency 
official with the authority to enter into, 
administer, and/or terminate contracts 
and make related determinations and 
findings. The term includes certain 
authorized representatives of the 
contracting officer acting within the 
limits of their authority as delegated by 
the contracting officer. See 48 CFR 
2.101. 


The Department proposes to define 
contractor to mean any individual or 
other legal entity that is awarded a 
Federal Government service contract or 
subcontract under a Federal 
Government service contract. The 
Department notes that, unless the 
context reflects otherwise, the term 
contractor refers collectively to both a 
prime contractor and all of its 
subcontractors of any tier on a service 
contract with the Federal Government. 
This proposed definition incorporates 
relevant aspects of the definitions of the 
term contractor in section 9.403 of the 


FAR, see 48 CFR 9.403, and the SCA’s 
regulations at 29 CFR 4.1a(f). 


Importantly, the Department notes 
that the fact that an individual or entity 
is a contractor under the Department’s 
definition does not mean that such an 
entity has legal obligations under the 
Executive order. A contractor only has 
obligations under the Executive order if 
it has a service contract with the Federal 
Government that is covered by the 
order. Thus, an entity that is awarded a 
service contract with the Federal 
Government will qualify as a 
‘‘contractor’’ pursuant to the 
Department’s definition, but that entity 
will only be subject to the 
nondisplacement requirements of the 
Executive order in connection with a 
particular contract if such contractor is 
awarded or otherwise enters into a 
covered contract for the same or similar 
services as an existing service contract, 
as described in proposed § 9.3, for a 
solicitation issued after the effective 
date of the FAR Council’s amendment of 
the FAR in accordance with section 7(b) 
of Executive Order 14055. 


The Department proposes to define 
business day as Monday through Friday, 
except Federal holidays declared under 
5 U.S.C. 6103 or by executive order. 


Consistent with the definition 
provided in Executive Order 14055, the 
Department proposes to define 
employee to mean a service employee as 
defined in the McNamara-O’Hara 
Service Contract Act of 1965, as 
amended, 41 U.S.C. 6701(3). 86 FR 
66397. Accordingly, employee ‘‘means 
an individual engaged in the 
performance of’’ an SCA-covered 
contract. 41 U.S.C. 6701(3)(A). The term 
employee ‘‘includes an individual 
without regard to any contractual 
relationship alleged to exist between the 
individual and a contractor or 
subcontractor,’’ and it therefore includes 
an individual who identified as an 
independent contractor on the contract. 
The term ‘‘does not include an 
individual employed in a bona fide 
executive, administrative, or 
professional capacity’’ as those terms 
are defined in 29 CFR part 541. 41 
U.S.C. 6701(3)(B)–(C). 


The Department proposes to define 
employment opening to mean any 
vacancy in a service employee position 
on the successor contract. This is 
consistent with the definition of 
employment opening in the regulations 
that implemented Executive Order 
13495. 


The Department proposes to define 
the term Federal Government as an 
agency or instrumentality of the United 
States that enters into a contract 
pursuant to authority derived from the 


Constitution or the laws of the United 
States. This proposed definition is based 
on the definition set forth in the 
regulations that implemented Executive 
Order 13495. Consistent with that 
definition and the SCA, the proposed 
definition of the term Federal 
Government includes nonappropriated 
fund instrumentalities under the 
jurisdiction of the Armed Forces or of 
other Federal agencies. See 29 CFR 
4.107(a). This proposed definition also 
includes independent agencies because 
such agencies are subject to the order’s 
requirements. See 86 FR 66397. For 
purposes of Executive Order 14055 and 
part 9, the Department’s proposed 
definition does not include the District 
of Columbia or any Territory or 
possession of the United States. 


The Department proposes to define 
month under the Executive order as a 
period of 30 consecutive calendar days, 
regardless of the day of the calendar 
month on which it begins. The 
Department believes defining the term 
will clarify how to address partial 
months and will balance calendar 
months of different lengths. This is 
consistent with the definition of month 
in the regulations that implemented 
Executive Order 13495. 


The Department proposes to define 
same or similar work to mean work that 
is either identical to or has primary 
characteristics that are alike in 
substance to work performed on a 
contract that is being replaced either by 
the Federal Government or by a prime 
contractor on a Federal service contract. 
This would require the work under the 
successor contract to, at a minimum, 
share the characteristics essential to the 
work performed under the predecessor 
contract. Accordingly, work under a 
successor contract would not be 
considered to be same or similar work 
where it only shares characteristics 
incidental to performance of the 
contract under the predecessor contract. 


The Department proposes to define 
the term Service Contract Act (SCA) to 
mean the McNamara-O’Hara Service 
Contract Act of 1965, as amended, 41 
U.S.C. 6701 et seq., and its 
implementing regulations. See 29 CFR 
4.1a(a). 


The Department proposes to define 
solicitation as any request to submit 
offers, bids, or quotations to the Federal 
Government. This definition is 
consistent with the definition of 
solicitation in both the regulations that 
implemented Executive Order 13495 
and in 48 CFR 2.101. The Department 
broadly interprets the term solicitation 
to apply to both traditional and 
nontraditional methods of solicitation, 
including informal requests by the 
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Federal Government to submit offers or 
quotations. However, the Department 
notes that requests for information 
issued by Federal agencies and informal 
conversations with Federal workers are 
not ‘‘solicitations’’ for purposes of the 
Executive order. 


The Department proposes to define 
the term United States as the United 
States and all executive departments, 
independent establishments, 
administrative agencies, and 
instrumentalities of the United States, 
including corporations of which all or 
substantially all of the stock is owned 
by the United States, by the foregoing 
departments, establishments, agencies, 
instrumentalities, and including 
nonappropriated fund instrumentalities. 
When the term is used in a geographic 
sense, the Department proposes that the 
United States means the 50 States, the 
District of Columbia, Puerto Rico, the 
Virgin Islands, Outer Continental Shelf 
lands as defined in the Outer 
Continental Shelf Lands Act, American 
Samoa, Guam, the Commonwealth of 
the Northern Mariana Islands, Wake 
Island, and Johnston Island. The 
geographic scope component of this 
proposed definition is derived from the 
regulations implementing the SCA at 29 
CFR 4.112(a) and the SCA’s definition of 
the term ‘‘United States’’ at 41 U.S.C. 
6701(4). 


Finally, the Department proposes to 
adopt the definitions of the terms 
Administrative Review Board, 
Administrator, Office of Administrative 
Law Judges, Secretary, and Wage and 
Hour Division set forth in the 
regulations that implemented Executive 
Order 13495. 


Section 9.3 Coverage 
Proposed § 9.3 addresses the coverage 


provisions of Executive Order 14055. 
Proposed § 9.3 explains the scope of the 
Executive order and its coverage of 
executive agencies and contracts. 


Executive Order 14055 provides that 
agencies must, to the extent permitted 
by law, ensure that service contracts and 
subcontracts that succeed a contract for 
performance of the same or similar 
work, and solicitations for such 
contracts and subcontracts, include a 
clause specifying that the successor 
contractor and its subcontractors must, 
except as otherwise provided in the 
order, in good faith offer service 
employees employed under the 
predecessor contract and its 
subcontracts, whose employment would 
be terminated as a result of the award 
of the successor contract or the 
expiration of the contract under which 
the employees were hired, a right of first 
refusal of employment under the 


successor contract in positions for 
which those employees are qualified. 
Section 2 states that ‘‘service contract’’ 
means any contract, contract-like 
instrument, or subcontract for services 
entered into by the Federal Government 
or its contractors that is covered by the 
SCA. Section 2 also defines ‘‘agency’’ to 
mean an executive department or 
agency of the Federal Government, 
including an independent establishment 
subject to the Procurement Act, 40 
U.S.C. 102(4)(A). Section 5 specifies that 
the order would not apply to contracts 
under the simplified acquisition 
threshold as defined in 41 U.S.C. 134. 


Proposed § 9.3 would implement 
these coverage provisions by stating in 
proposed § 9.3(a) that Executive Order 
14055 and part 9 would apply to any 
contract or solicitation for a contract 
with an executive department or agency 
of the Federal Government, provided 
that: (1) it is a contract for services 
covered by the SCA; and (2) the prime 
contract exceeds the simplified 
acquisition threshold as defined in 41 
U.S.C. 134. Proposed § 9.3(b) would 
require all contracts that satisfy the 
requirements of proposed § 9.3(a) to 
contain the contract clause set forth in 
Appendix A, and all contractors on such 
contracts to comply, without limitation, 
with the requirements of paragraphs (e), 
(f), and (g) of proposed § 9.12. Proposed 
§ 9.3(c) would require all contracts that 
satisfy the requirements of proposed 
§ 9.3(a) and that also succeed a contract 
for performance of the same or similar 
work, to contain the contract clause set 
forth at Appendix A, and all contractors 
on such contracts to comply, without 
limitation, with all the requirements of 
proposed § 9.12. Several issues relating 
to the coverage provisions of the 
Executive order and proposed § 9.3 are 
discussed below. 


Coverage of Executive Departments and 
Agencies 


Executive Order 14055 would apply 
to contracts and solicitations for 
contracts with the Federal Government 
that meet the requirements of § 9.3. The 
Department proposes to define Federal 
Government to include ‘‘an agency or 
instrumentality of the United States that 
enters into a contract pursuant to 
authority derived from the Constitution 
or the laws of the United States.’’ See 
§ 9.2. Consistent with section 2(c) of the 
Executive order, the Department 
proposes to define agency as all 
‘‘[e]xecutive department[s] and 
agenc[ies], including independent 
establishment[s] subject to the Federal 
Property and Administrative Services 
Act, 40 U.S.C. 102(4)(A).’’ As used in its 
definition of agency, the Department 


proposes to define executive 
departments and agencies by adopting 
the definition of executive agency 
provided in section 2.101 of the FAR. 48 
CFR 2.101. The proposed rule therefore 
would interpret the Executive order as 
applying to contracts entered into by 
executive departments within the 
meaning of 5 U.S.C. 101, military 
departments within the meaning of 5 
U.S.C. 102, independent establishments 
within the meaning of 5 U.S.C. 104(1), 
and wholly owned Government 
corporations within the meaning of 31 
U.S.C. 9101. This proposed definition 
would include independent regulatory 
agencies. 


The plain text of Executive Order 
14055 reflects that the order applies to 
executive departments and agencies, 
including independent establishments, 
but only when such establishments are 
subject to the Procurement Act, 40 
U.S.C. 121, et seq. Thus, for example, 
contracts awarded by the U.S. Postal 
Service would not be covered by the 
order or part 9 because the U.S. Postal 
Service is not subject to the 
Procurement Act. Finally, pursuant to 
the proposed definition of executive 
departments and agencies, contracts 
awarded by the District of Columbia and 
any Territory or possession of the 
United States would not be covered by 
the order. 


Coverage of Contracts 
Proposed § 9.3(a) provides that the 


requirements of the Executive order 
generally would apply to ‘‘any contract 
or solicitation for a contract with the 
Federal Government.’’ Section 2(a) of 
the Executive order defines contract to 
mean ‘‘any contract, contract-like 
instrument, or subcontract for services 
entered into by the Federal Government 
or its contractors that is covered by the 
Service Contract Act of 1965, as 
amended, 41 U.S.C. 6701 et seq., and its 
implementing regulations.’’ The 
Department proposes to set forth a 
broadly inclusive definition of the term 
contract that is consistent with the 
Executive order and how the term is 
used in the SCA. Consistent with the 
definition of the term ‘‘contract’’ in the 
Restatement (Second) of Contracts, 
which was in the process of being 
developed when Congress enacted the 
SCA, an agreement is a ‘‘contract’’ for 
SCA purposes if it amounts to ‘‘a 
promise or set of promises for the 
breach of which the law gives a remedy, 
or the performance of which the law in 
some way recognizes a duty.’’ In re 
Cradle of Forestry in Am. Interpretive 
Ass’n, No. 99–035, 2001 WL 32813, at 
*3 (ARB Mar. 30, 2001) (quoting 
Restatement (Second) of Contracts 
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section 1 (Am. L. Inst. 1979)). Licenses, 
permits, and similar instruments thus 
may qualify as contracts under the SCA, 
id., regardless of whether parties 
typically consider such instruments to 
be ‘‘contracts’’ and regardless of 
whether such instruments are 
characterized as ‘‘contracts’’ for 
purposes of the specific programs under 
which they are administered. Given the 
SCA’s coverage of a such a wide variety 
of service contracts and its broad 
definition of covered contracts, see, e.g., 
id.; 29 CFR 4.110, the Department views 
the term ‘‘contract-like instrument’’ as 
not expanding the scope of coverage 
under Executive Order 14055, but rather 
as simply reinforcing the breadth of 
contract coverage under the SCA. 


Proposed § 9.3(a) also provides that 
part 9 would apply to ‘‘any . . . 
solicitation for a contract’’ that meets 
the requirements of proposed § 9.3(a). 
The Department proposes to define 
solicitation in § 9.2 to mean ‘‘any 
request to submit offers, bids, or 
quotations to the Federal Government.’’ 
The Department broadly interprets the 
term solicitation to apply to both 
traditional and nontraditional methods 
of solicitation, including informal 
requests by the Federal Government to 
submit offers or quotations. However, 
requests for information issued by 
Federal agencies and informal 
conversations with Federal workers 
would not be ‘‘solicitations’’ for 
purposes of the Executive order. If the 
solicitation is for a contract that would 
be covered by part 9, then the 
solicitation would also be covered. 


Consistent with section 2(a) of 
Executive Order 14055, proposed 
§ 9.3(a)(1) clarifies that the contract 
must be a contract for services covered 
by the SCA in order to be covered by the 
Executive order and part 9. The SCA 
generally applies to every ‘‘contract or 
bid specification for a contract that . . . 
is made by the Federal Government or 
the District of Columbia’’ and that ‘‘has 
as its principal purpose the furnishing 
of services in the United States through 
the use of service employees.’’ 41 U.S.C. 
6702(a)(3). The SCA is intended to cover 
a wide variety of service contracts with 
the Federal Government, so long as the 
principal purpose of the contract is to 
provide services through the use of 
service employees. See, e.g., 29 CFR 
4.130(a). As reflected in the SCA’s 
regulations, where the principal 
purpose of the contract with the Federal 
Government is to provide services 
through the use of service employees, 
the contract is covered by the SCA. See 
29 CFR 4.133(a). Such coverage exists 
regardless of the direct beneficiary of 
the services or the source of the funds 


from which the contractor is paid for the 
service and irrespective of whether the 
contractor performs the work in its own 
establishment, on a Federal Government 
installation, or elsewhere. Id. Coverage 
of the SCA, however, does not extend to 
contracts for services to be performed 
exclusively by persons who are not 
service employees, i.e., persons who 
qualify as bona fide executive, 
administrative, or professional 
employees as defined in the Fair Labor 
Standards Act’s (FLSA) regulations at 29 
CFR part 541. Similarly, a contract for 
professional services performed 
essentially by bona fide professional 
employees, with the use of service 
employees being only a minor factor in 
contract performance, is not covered by 
the SCA and thus would not be covered 
by the Executive order or part 9. See 41 
U.S.C. 6702(a)(3); 29 CFR 4.113(a) and 
4.156; WHD Field Operations Handbook 
(FOH) ¶¶ 14b05, 14c07. 


Coverage of Contracts Above the 
Simplified Acquisition Threshold 


Proposed § 9.3(a)(2) provides that a 
prime contract must exceed the 
simplified acquisition threshold to be 
covered by part 9. This is consistent 
with section 5 of Executive Order 
14055, which provides that the order 
does not apply to contracts under the 
simplified acquisition threshold as 
defined in 41 U.S.C. 134. Unlike 
Executive Order 13495, which excluded 
‘‘contracts or subcontracts under the 
simplified acquisition threshold,’’ 
section 5 of Executive Order 14055 
expressly excludes only ‘‘contracts 
under the simplified acquisition 
threshold[.]’’Accordingly, the 
Department proposes that all 
subcontracts for services, regardless of 
size, would be covered by part 9 if the 
prime contract meets the coverage 
requirements of § 9.3. The Department 
notes, however, that the definitions 
sections of both Executive Order 13495 
and Executive Order 14055 define 
‘‘contract’’ to include ‘‘contract or 
subcontract,’’ which could support a 
continued exception for subcontracts 
under the simplified acquisition 
threshold. For this reason, the 
Department is seeking comment from 
the public on the potential impact, 
including any unintended 
consequences, of covering subcontracts 
below the simplified acquisition 
threshold. 


Coverage of Successor Contracts 
Proposed § 9.3(c) provides 


requirements that would apply only to 
contracts that satisfy the requirements of 
paragraph (a) of proposed § 9.3 and that 
‘‘succeed at contract for performance of 


the same or similar work[.]’’ (emphasis 
added). Pursuant to section 1 of 
Executive Order 14055, this successor 
contract relationship exists when an 
existing service contract ‘‘expires’’ and 
a follow-on contract is awarded. Under 
the Executive order, the Department 
views a service contract as expired 
when the contract ends after a fixed 
period of time or is terminated. In 
contrast, when a term of an existing 
contract is simply extended pursuant to 
an option clause, and no solicitation is 
issued for a follow-on contract, the 
original contract is not considered 
expired, the extended term of the 
contract is not a follow-on contract 
under the Executive order, and the 
requirements of the order and this part 
would not apply. 


In accordance with the terms of 
Executive Order 14055, if a contract 
expires, the Department would consider 
successor service contracts and 
subcontracts for performance of the 
same or similar work, and solicitations 
for such contracts and subcontracts, to 
be covered by the order, assuming the 
successor contracts meet the 
requirements of proposed § 9.3(a). Thus, 
for example, when the term of a contract 
ends and a follow-on contract is 
awarded as a result of a solicitation, a 
predecessor-successor relationship 
would exist for purposes of Executive 
Order 14055 if the two contracts were 
for the same or similar work. Similarly, 
if a contract is terminated, a solicitation 
for a follow-on contract is issued and 
the follow-on contract is awarded, a 
predecessor-successor relationship 
would exist for purposes of Executive 
Order 14055, again if the two contracts 
were for the same or similar work. The 
identity of the contractor awarded the 
successor contract would not impact the 
coverage determination. For example, 
when a contract expires and the same 
contractor is awarded the successor 
contract, the terms of the order and part 
9 would apply. Similarly, the successor 
contract would not need to be awarded 
by the same contracting agency as the 
predecessor contract in order to be 
covered by the Executive order and this 
part. 


Coverage of Contracts for Same or 
Similar Work 


Consistent with section 3 of Executive 
Order 14055, proposed § 9.3(c) would 
require successor contracts that satisfy 
the requirements of paragraph (a) of 
proposed § 9.3 and that are for 
‘‘performance of the same or similar 
work’’ to meet additional requirements 
of part 9. As explained in the discussion 
of proposed § 9.2, the Department 
proposes to define same or similar work 
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as ‘‘work that is either identical to or 
has primary characteristics that are alike 
in substance to work performed on a 
contract that is being replaced by the 
Federal Government or a contractor on 
a Federal service contract.’’ This 
definition would require the work under 
the successor contract to, at a minimum, 
share the characteristics essential to the 
work to be performed under the 
predecessor contract. Accordingly, work 
under a successor contract would not be 
considered to be same or similar work 
where it only shares characteristics 
incidental to performance of the 
contract under the predecessor contract. 


In many instances, determining 
whether a contract involves the same or 
similar work as the predecessor contract 
will be straightforward. For example, 
when a contract for food service at a 
Federal building expires and a new 
contract for food service begins at the 
same location that requires many of the 
same job classifications as the 
predecessor contract, the work on the 
successor contract would be considered 
to be ‘‘same or similar work.’’ This 
would be true even where more limited 
food services are provided under the 
successor contract than the predecessor 
contract, or where work on the 
successor contract requires additional 
job classifications that were not required 
for work under the predecessor contract. 
In other instances, the particular facts 
and circumstances may need to be 
carefully scrutinized in order to 
determine whether a contract involves 
the same or similar work as the 
predecessor contract. For example, 
when a contract expires, specific 
requirements from the contract may be 
broken out and placed in a new contract 
or combined with requirements from 
other contracts into a consolidated new 
contract. In such circumstances, it will 
be necessary to evaluate the extent to 
which the prior and new contracts 
involve the same or similar functions of 
work and the same or similar job 
classifications in order to determine 
whether the prior and new contracts 
involve the same or similar services. 
Finally, in some instances, it will be 
evident that two contracts do not 
involve the same or similar work. For 
example, if an SCA-covered contract to 
operate a gift shop in a Federal building 
expires, and a new contract is awarded 
to operate a dry cleaning service in the 
same physical space as had been 
occupied by the gift shop, the two 
contracts would not involve the same or 
similar work because, even though the 
place of contract performance would be 
the same, the nature of the work 
performed under the contracts, and the 


job classifications performing the work, 
would not be the same or similar. 


Coverage of Subcontracts 


Consistent with sections 2 and 3 of 
Executive Order 14055, which specify 
that the nondisplacement requirements 
apply equally to subcontracts, the 
Department notes that where a prime 
contract is covered by the order and part 
9, any subcontracts for services are also 
covered and subject to the requirements 
of the order and part 9. However, the 
Executive order does not apply to non- 
service subcontracts between a 
subcontractor and a prime contractor for 
use on a covered Federal contract. For 
example, a subcontract to supply 
napkins and utensils to a prime 
contractor as part of a covered contract 
to operate a cafeteria in a Federal 
building is not a covered subcontract for 
purposes of this order because it is a 
supply subcontract rather than a 
subcontract for services. 


Geographic Scope 


The Executive Order and this part 
would only apply to contracts with the 
Federal Government requiring 
performance in whole or in part within 
the United States, which is defined to 
mean, when used in a geographic sense, 
the 50 States, the District of Columbia, 
Puerto Rico, the Virgin Islands, Outer 
Continental Shelf lands as defined in 
the Outer Continental Shelf Lands Act, 
American Samoa, Guam, the 
Commonwealth of the Northern Mariana 
Islands, Wake Island, and Johnston 
Island. Under this approach—which is 
consistent with the geographic scope of 
coverage under the SCA—the Executive 
order and this part would not apply to 
contracts with the Federal Government 
to be performed in their entirety outside 
the geographical limits of the United 
States as thus defined. However, if a 
contract with the Federal Government is 
to be performed in part within and in 
part outside these geographical limits 
and is otherwise covered by the 
Executive order and this part, the order 
and this part would apply to the 
contract and require a right of first 
refusal for any workers that have 
performed work inside the geographical 
limits of the United States as defined. 
As noted previously, contracts awarded 
by the District of Columbia or any 
Territory or possession of the United 
States would not be covered by the 
order, as neither the District of 
Columbia nor any Territory or 
possession of the United States would 
constitute an executive department or 
agency under this part. 


Section 9.4 Exclusions 


Pursuant to section 5(a) of Executive 
Order 14055, proposed § 9.4(a) 
addresses the exclusion for contracts 
under the simplified acquisition 
threshold, as defined in 41 U.S.C. 134. 
The simplified acquisition threshold 
currently is $250,000. 41 U.S.C. 134. 
The proposed regulations would omit 
that amount from the regulatory text in 
the event that a future statutory 
amendment changes the amount. Any 
such change would automatically apply 
to contracts subject to part 9. 


Proposed § 9.4(a)(2) clarifies that the 
exclusion provision at § 9.4(a)(1) would 
apply only to prime contracts under the 
simplified acquisition threshold and 
that whether a subcontract is excluded 
from the requirements of part 9 is 
dependent on the prime contract 
amount. As discussed above, section 
5(a) of Executive Order 14055 excludes 
only ‘‘contracts under the simplified 
acquisition threshold[.]’’ This language 
differs from Executive Order 13495, 
which excluded ‘‘contracts or 
subcontracts under the simplified 
acquisition threshold’’ (emphasis 
added). Accordingly, proposed 
§ 9.4(a)(2) explains that subcontracts 
would be excluded under § 9.4(a)(1) 
only if the prime contract is under the 
simplified acquisition threshold, but, as 
explained above, the Department is 
seeking comment from the public on the 
potential impact, including any 
unintended consequences, of covering 
subcontracts below the simplified 
acquisition threshold. 


Proposed § 9.4(b) would implement 
the exclusion in section 5(b) of 
Executive Order 14055 relating to 
employment where Federal service 
work constitutes only part of the 
employee’s job. 


Proposed § 9.4 does not include an 
exclusion for contracts awarded for 
services produced or provided by 
persons who are blind or have severe 
disabilities. Executive Order 14055 
diverges from Executive Order 13495 
with respect to such contracts. Section 
3 of Executive Order 13495 specifically 
excluded ‘‘contracts or subcontracts 
awarded pursuant to the Javits-Wagner- 
O’Day Act, 41 U.S.C. 46–48c;’’ ‘‘guard, 
elevator operator, messenger, or 
custodial services provided to the 
Federal Government under contracts or 
subcontracts with sheltered workshops 
employing the severely handicapped as 
described in section 505 of the Treasury, 
Postal Services and General Government 
Appropriations Act, 1995, Public Law 
103–329;’’ and ‘‘agreements for vending 
facilities entered into pursuant to the 
preference regulations issued under the 
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1 Section 4 of Executive Order 13495 also 
included the authority to grant a waiver of that 
order’s effect but limited the authority to the ‘‘head 
of a contracting department or agency.’’ 


Randolph-Sheppard Act, 20 U.S.C. 
107[.]’’ In contrast, section 5 of 
Executive Order 14055 does not 
enumerate any such exclusions. 
Accordingly, proposed § 9.4 does not 
exclude such contracts from the 
requirements of part 9. 


However, section 12 of Executive 
Order 14055 expressly provides that 
nothing in the order should be 
construed ‘‘to impair or otherwise affect 
. . . the authority granted by law’’ and 
directs that the order be ‘‘implemented 
consistent with applicable law.’’ The 
applicable law encompassed by these 
sections includes, for example, the 
Javits-Wagner-O’Day Act, 41 U.S.C. 
8501–8506, section 505 of the Treasury, 
Postal Services and General Government 
Appropriations Act, 1995, Public Law 
103–329, and the Randolph-Sheppard 
Act, 20 U.S.C. 107. Each of these laws 
establishes requirements for contracts 
awarded for services produced or 
provided by persons who are blind or 
have severe disabilities that may 
conflict with the requirements of 
Executive Order 14055 in that these 
laws may impose hiring requirements 
that preclude, in whole or in part, 
offering employment to the employees 
on the predecessor contract. Where 
direct legal conflicts squarely exist 
between the requirements of Executive 
Order 14055 and the requirements of 
another statute, regulation, Executive 
Order, or Presidential Memoranda 
under the particular factual 
circumstances of a specific situation, the 
requirements of this part would not 
apply. As with any determination to 
except a particular contract from the 
application of the nondisplacement 
requirements, a contracting agency 
would be obligated to follow the 
procedures proposed at § 9.5 to support 
a determination that the requirements of 
this part do not apply because of a 
direct legal conflict. 


The Department recognizes that 
contracting agencies award contracts 
under a wide variety of programs, 
including those mentioned above, many 
of which have, by law, specific 
processes and requirements. The 
Department understands that some of 
these requirements may make 
implementation of the requirements of 
Executive Order 14055 more 
challenging under certain programs than 
others. The Department invites 
comment on any specific programs with 
contracting requirements that may 
conflict with Executive Order 14055 or 
the provisions of this proposed rule. For 
example, the Department recognizes 
that applying the requirements of 
Executive Order 14055 to some 
contracts awarded pursuant the 


Randolph-Sheppard Act, specifically 
the Randolph-Sheppard Vending 
Facility Program (RSVFP), may present 
certain challenges. The Department 
invites interested parties to comment on 
the interaction of the requirements in 
the proposed rule with the provisions of 
the Randolph-Sheppard Act. 


Section 9.5 Exceptions Authorized by 
Agencies 


Exceptions Authorized by Agencies 


Section 6 of the order provides a 
procedure for Federal agencies to except 
particular contracts from the application 
of the nondisplacement requirements. 
The Department proposes to implement 
this procedure through language in § 9.5 
of the regulations. Under section 6 of 
the order, and in proposed § 9.5, an 
agency would be permitted to grant an 
exception from the requirements of 
section 3 of the order (the incorporation 
of the nondisplacement contract clause) 
for a particular contract under certain 
circumstances. The determination must 
be made no later than the solicitation 
date for the contract and must include 
a specific written explanation of why at 
least one of the qualifying 
circumstances exists with respect to that 
contract. 


In § 9.5(a), the Department proposes 
to list the qualifying circumstances for 
an agency exception based on the 
agency exceptions provision in section 
6(a) of the order. These include (1) 
where adhering to the requirements of 
the order or the implementing 
regulations would not advance the 
Federal Government’s interests in 
achieving economy and efficiency in 
Federal procurement; (2) where based 
on a market analysis, adhering to the 
requirements of the order or the 
implementing regulations would both 
substantially reduce the number of 
potential bidders so as to frustrate full 
and open competition and not be 
reasonably tailored to the agency’s 
needs for the contract; or (3) where 
adhering to the requirements of the 
order or the implementing regulations 
would otherwise be inconsistent with 
statutes, regulations, Executive orders, 
or Presidential Memoranda. 


The Department proposes to interpret 
section 6(a) of the order as allowing 
agencies to make exceptions only for 
prime contracts and not for individual 
subcontracts. As discussed above, 
whether a subcontract is covered by the 
order depends on whether the prime 
contract is covered. If the prime contract 
is covered, then the subcontracts under 
that prime contract will also be covered. 
If a prime contract is not covered 
(whether because it does not satisfy an 


element of coverage or because an 
agency has made an exception for that 
prime contract), then the subcontracts 
under that prime contract will also not 
covered. Under the Department’s 
interpretation of section 6(a), there 
would be no mechanism for a prime 
contract to be covered, but for an agency 
to exempt individual subcontracts for 
services under that prime contract. 


The Department’s proposed 
interpretation of section 6(a) follows 
from a comparison of this section with 
the agency exemption provision in 
Executive Order 13495. In Executive 
Order 13495, the agency exemption 
provision permitted agencies to exempt 
‘‘a particular contract, subcontract, or 
purchase order or any class of contracts, 
subcontracts, or purchase orders.’’ In 
Executive Order 14055, however, 
section 6(a) permits agencies to make 
exceptions only for ‘‘a particular 
contract.’’ Accordingly, the proposed 
regulatory text at § 9.5(a) only provides 
the authority for agencies to make an 
exception for ‘‘a prime contract.’’ 
However, the Department also 
recognizes that section 2(a) of the order 
defines the term ‘‘contract’’ as including 
‘‘subcontract,’’ which could support an 
interpretation of section 6(a) as allowing 
a continued case-by-case exception for 
subcontracts. For this reason, the 
Department is seeking comment from 
the public on the potential impact, 
including any unintended 
consequences, of not allowing agency 
exceptions for particular subcontracts or 
classes of subcontracts. 


Section 6(a) of Executive Order 14055 
limits contracting agency exception 
decisions by requiring that a decision to 
except a contract must be made by a 
‘‘senior official’’ within the agency. The 
Department interprets ‘‘senior official’’ 
to mean the senior procurement 
executive, as defined in 41 U.S.C. 
1702(c). Consistent with this 
interpretation, the Department proposes 
regulatory text at § 9.5(a) that identifies 
the senior procurement executive as the 
senior official who must make an 
exception decision. Because the order 
specifically requires the decision to be 
made by a senior official, the 
Department concludes that the decision 
cannot be delegated by the senior 
procurement executive to a lower-level 
official. See 77 FR 75773 (stating the 
same non-delegation principle applied 
to the FAR rule implementing Executive 
Order 13495).1 
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Proposed § 9.5(b) reiterates the 
procedural requirements that section 
6(a) of the order states must be satisfied 
for an exception to be effective. The 
proposed language would require that 
the action to except a contract from 
some or all of the requirements of the 
Executive order or the regulations 
include a specific written explanation of 
the facts and reasoning supporting the 
determination. Following the text of 
section 6(a) of the order, the proposed 
language in § 9.5(b) would require that 
this written explanation be issued no 
later than the solicitation date, which is 
also the latest date that the action to 
except a contract may be taken. The 
proposed language in § 9.5(b) provides 
that any determination by an agency to 
exercise its exception authority that is 
made after the solicitation date or 
without the specific written explanation 
would be inoperative. In such a 
circumstance, the contract clause has 
been wrongly omitted and the agency 
would be required to take action 
consistent with paragraph (f) of § 9.11 of 
this part. 


Bases for Agency Exceptions 
The Department also proposes to 


provide additional guidance and 
requirements applicable to each of the 
three circumstances in which an agency 
may make an exception for a particular 
contract. 


Proposed § 9.5(c) would address the 
provision in section 6(a)(i) of Executive 
Order 14055 permitting an exception 
where adhering to the requirements of 
the order would not advance the Federal 
Government’s interests in achieving 
economy and efficiency in Federal 
procurement. Although the wording 
differs slightly, the Department 
interprets this circumstance to be 
effectively the same as the agency 
exemption that was included in section 
4 of Executive Order 13495, which 
authorized an exemption where the 
requirements ‘‘would not serve the 
purposes of [the] order’’ or ‘‘would 
impair the ability of the Federal 
Government to procure services on an 
economical and efficient basis.’’ Both 
provisions require consideration of 
whether, in the specific circumstances 
of the particular contract, economy and 
efficiency will not be served if the 
contract clause is incorporated. In 2011, 
the Department issued detailed 
regulations to implement the Executive 
Order 13495 exemption, including 
factors that could be considered and 
others that could not be considered. See 
76 FR 53726–29 (discussion of 
comments), 53754–55 (regulatory text); 
see also 29 CFR 9.4(d)(4) (2012). 
Because the exception authorized by 


section 6(a)(i) of Executive Order 14055 
requires a similar consideration of 
economy and efficiency, the Department 
proposes language in § 9.5(c) that would 
incorporate much of that previous 
regulatory language. 


In § 9.5(c), the Department also 
proposes to include language stating 
that the written analysis that 
accompanies the determination must, 
among other things, compare the 
anticipated outcomes of hiring 
predecessor contract employees with 
those of hiring a new workforce. In 
addition, the Department proposes to 
include the requirement that the 
consideration of cost and other factors 
in exercising the agency’s exception 
authority must reflect the general 
findings made in section 1 of the 
Executive order that the government’s 
procurement interests in economy and 
efficiency are normally served when the 
successor contractor hires the 
predecessor’s employees, and must 
specify how the particular 
circumstances support a contrary 
conclusion. 


In § 9.5(c)(1), the Department 
proposes to list factors that the 
contracting agency may consider in 
making its determination. These factors 
are the same factors that the Department 
adopted in the regulations that 
implemented Executive Order 13495. 
They would include circumstances 
where the use of the carryover 
workforce would greatly increase 
disruption to the delivery of services 
during the period of transition between 
contracts. This might occur where, for 
example, the entire predecessor 
workforce would require extensive 
training to learn new technology or 
processes that would not be required of 
a new workforce. They also could 
include emergency situations, such as a 
natural disaster or an act of war, that 
physically displace incumbent 
employees. Finally, they could include 
situations where the senior official at 
the contracting agency reasonably 
believes, based on the predecessor 
employees’ past performance, that the 
entire predecessor workforce failed, 
individually as well as collectively, to 
perform suitably—and it would not be 
economical or efficient to provide 
supplemental training to these workers. 


The determination that the entire 
workforce failed cannot be made lightly. 
A senior agency official that makes such 
a determination must demonstrate that 
their belief is reasonable and is based 
upon reliable evidence that has been 
provided by a knowledgeable source, 
such as department or agency officials 
responsible for monitoring performance 
under the contract. Absent an ability to 


demonstrate that this belief is based 
upon reliable evidence, such as written 
credible information provided by such a 
knowledgeable source, the employees 
working under the predecessor contract 
in the last month of performance would 
be presumed to have performed suitable 
work on the contract. The head of a 
contracting agency or department may 
demonstrate a reasonable belief that an 
entire workforce, in fact, failed to 
perform suitably on the predecessor 
contract through written evidence that 
all of the employees, collectively and 
individually, did not perform suitably. 
Alone, information regarding the 
general performance of the predecessor 
contractor is not sufficient to justify an 
exception. It is also less likely that the 
agency would be able to make this 
showing where the predecessor 
employed a large workforce. 


In § 9.5(c)(2), the Department 
proposes to list factors that the 
contracting agency may not consider in 
making an exception determination 
related to economy and efficiency. 
These include any general presumptions 
that directly contravene the purpose and 
findings of the order, such as any 
general presumption—without some 
contract-specific facts—that the use of a 
carryover workforce would increase (as 
opposed to decrease) disruption of 
services during the transition between 
contracts. While, as described above, 
contract-specific factors demonstrating a 
potential for disruption are a potential 
factor that may be considered, any 
general presumption as to such 
disruption would be contrary to and 
inconsistent with the purpose and 
findings of the order. Similarly, it would 
not be permissible to consider 
hypothetical cost savings that a 
contractor might attempt to achieve by 
hiring a workforce with less seniority, 
given the critical benefits that an 
experienced contractor workforce 
provides to the government. 


The Department proposes, as it did in 
the regulations that implemented 
Executive Order 13495, to preclude 
agencies from using any potential 
reconfiguration of the contract 
workforce by the successor contractor as 
a factor in supporting an exception. 
Successor contractors are permitted to 
reconfigure the staffing pattern to 
increase the number of employees 
employed in some positions while 
decreasing the number of employees in 
others. In such cases, providing a right 
of first refusal does not affect the 
contractor’s ability to do so, except that 
proposed § 9.12(c)(3) would require the 
contractor to examine the qualifications 
of each employee so as to minimize 
displacement. Thus, any potential for 
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reconfiguration cannot justify excepting 
the entire contract from coverage. 


The Department also proposes, as it 
did in the regulations that implemented 
Executive Order 13495, to prohibit any 
exception decision based solely on the 
contract performance by the predecessor 
contractor. This would include the 
termination of a service contract for 
default, which, standing alone, would 
not satisfy the exception standards of 
section 6(a)(i) of the Executive order. 
Such defaults, as well as other 
performance problems not leading to 
default, may result from poor 
management decisions of the 
predecessor contractor that have been 
addressed by awarding the contract to 
another entity. Even where contract 
problems can be traced to specific poor 
performing service employees, that is 
not necessarily sufficient to justify 
invocation of the exception, as, 
consistent with section 3(a) of the 
Executive order, the successor 
contractor can decline to offer the right 
of first refusal to employees for whom 
the contractor reasonably believes, 
based on reliable evidence of the 
particular employees’ past performance, 
that there would be just cause to 
discharge the employee. 


Finally, the Department limits 
contracting agencies from considering 
wage rates and fringe benefit rates of 
services employees in most 
circumstances. Minimum wage and 
fringe benefit rates are set by the SCA 
and will apply regardless of whether the 
predecessor workforce is re-hired. Thus, 
as a general matter, cost savings from a 
reduction in wage or fringe benefits is 
not an appropriate basis for making an 
exception for a contract from the order’s 
requirements. Moreover, even where 
cost savings may be achieved 
theoretically by lowering wages and 
fringe benefits, such savings would be 
an inappropriate basis alone for an 
exception from the order because higher 
wages and benefits allow for the 
employment of workers with more skills 
and experience. Cf. 48 CFR 52.222–46 
(stating, with regard to professional 
contracts not subject to the SCA, that 
‘‘[p]rofessional compensation that is 
unrealistically low or not in reasonable 
relationship to the various job 
categories, since it may impair the 
Contractor’s ability to attract and retain 
competent professional service 
employees, may be viewed as evidence 
of failure to comprehend the complexity 
of the contract requirements’’). While 
barring the consideration of wage costs 
in most circumstances, the proposed 
language in § 9.5(c)(2) would allow such 
costs to be considered in exceptional 
circumstances. These exceptional 


circumstances would be limited to 
emergency situations; where the entire 
workforce would need significant 
training; or in other similar situations in 
which the cost of employing a carryover 
workforce on the successor contract 
would be prohibitive. 


Proposed § 9.5(d) would address the 
provision in section 6(a)(ii) of Executive 
Order 14055 providing that an 
exception may be appropriate where 
application of the nondisplacement 
requirements would substantially 
reduce the number of potential bidders 
so as to frustrate full and open 
competition and not be reasonably 
tailored to the agency’s needs for the 
contract. The proposed language of 
§ 9.5(d) would clarify that a reduction in 
the number of potential bidders is not, 
alone, sufficient to except a contract 
from coverage under this authority; the 
senior official at the contracting agency 
must also find that inclusion of the 
contract clause would frustrate full and 
open competition and would not be 
reasonably tailored to the agency’s 
needs for the contract. The proposed 
language states that on finding that 
inclusion of the contract clause would 
not be reasonably tailored to the 
agency’s needs, the agency must specify 
in its written explanation how it intends 
to more effectively achieve the benefits 
that would have been provided by a 
carryover workforce, including physical 
and information security and a 
reduction in disruption of services. 


The order, and the proposed 
regulatory language, requires that any 
exercise of this authority must be based 
on a market analysis. As a general 
matter, during the acquisition process 
for FAR-covered procurements, an 
agency must ‘‘conduct market research 
appropriate to the circumstances.’’ 48 
CFR 10.001. Thus, the extent of market 
research conducted for any acquisition 
‘‘will vary, depending on such factors as 
urgency, estimated dollar value, 
complexity, and past experience.’’ 48 
CFR 10.002. The market analysis must 
be an objective, contemporary, and 
proactive examination of these factors. 
To justify the exception from the 
nondisplacement requirements, the 
market analysis would have to show 
that adherence to the requirements 
would ‘‘substantially’’ reduce the 
number of potential bidders so as to 
frustrate full and open competition. The 
likely reduction in the number of 
potential offerors indicated by market 
analysis is not, by itself, sufficient to 
except a contract from coverage under 
this authority unless the agency 
concludes that adhering to the 
nondisplacement requirements would 
diminish the number of potential 


offerors to such a degree that adequate 
competition at a fair and reasonable 
price could not be achieved and 
adhering to the nondisplacement 
requirements would not be reasonably 
tailored to the agency’s needs. 


Consistent with section 6(a) of 
Executive Order 14055, as with any of 
the exceptions, where an agency seeks 
to except a particular contract under 
this competition-related analysis, the 
agency would be required to provide a 
‘‘specific written explanation’’ of why 
the circumstance exists. Thus, the 
agency’s market analysis—and 
consideration of whether the 
requirements are nonetheless reasonably 
tailored to its needs—would need to be 
documented in a manner sufficient to 
provide and support such an 
explanation. See also 48 CFR 4.801(b) 
(requiring sufficient documentation in 
contract files to support actions taken). 


Proposed § 9.5(e) would address the 
provision in section 6(a)(iii) of 
Executive Order 14055 providing that 
an exception may be appropriate where 
adhering to the requirements of the 
order would otherwise be inconsistent 
with statutes, regulations, Executive 
orders, or Presidential Memoranda. In 
§ 9.5(e), the Department proposes to 
require that contracting agencies consult 
with the Department prior to excepting 
contracts on this basis, unless: (1) the 
governing statute at issue is one for 
which the contracting agency has 
regulatory authority, or (2) the 
Department has already issued guidance 
finding an exception on the basis of the 
specific statute, rule, order, or 
memorandum to be appropriate. The 
Department proposes this requirement 
in order to provide consistency, to the 
extent possible, in the application of the 
order. 


Reconsideration of Agency Exceptions 
The Department proposes language at 


§ 9.4(f) to provide a procedure for 
interested parties to request 
reconsideration of agency exception 
determinations. This proposed language 
mirrors the procedure that was included 
in the regulations that implemented 
Executive Order 13495. See 29 CFR 
9.4(d)(5) (2012). In using the term 
‘‘interested parties,’’ the Department 
intends to extend the opportunity to 
request reconsideration to affected 
workers or their representatives, in 
addition to actual or prospective 
bidders. The Department does not 
intend that the term be limited to actual 
or prospective bidders as it is under the 
Competition in Contracting Act. See 31 
U.S.C. 3551(2). The Department seeks 
input from commenters on whether 
there should be a time limit within 
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which interested parties would have to 
request reconsideration, or whether the 
request for reconsideration instead 
should just have to be made before the 
contract is awarded. 


Notification, Publication, and Reporting 
of Agency Exceptions 


Section 6(b) of the order requires 
agencies, to the extent permitted by law 
and consistent with national security 
and executive branch confidentiality 
interests, to publish, on a centralized 
public website, descriptions of the 
exceptions it has granted under that 
section, and to ensure that the 
contractor notifies affected workers and 
their collective bargaining 
representatives, if any, in writing of the 
agency’s determination to grant an 
exception. Section 6(c) of the order also 
requires that, on a quarterly basis, each 
agency must report to the OMB 
descriptions of the exceptions granted 
under this section. In § 9.5(g), the 
Department proposes to include a 
recitation of these notification, 
publication, and reporting requirements. 


Subpart B—Requirements 
Proposed subpart B of part 9 


establishes the requirements that 
contracting agencies and contractors 
will undertake to comply with the 
nondisplacement provisions. 


Section 9.11 Contracting Agency 
Requirements 


Proposed § 9.11 would implement 
section 3 of Executive Order 14055, 
which directs agencies to ensure that 
covered contracts and solicitations 
include the nondisplacement contract 
clause. The proposed section specifies 
contracting agency responsibilities to 
incorporate the nondisplacement 
contract clause in covered contracts, 
provide notice to employees on 
predecessor contracts of their possible 
right to an offer of employment, and to 
consider whether performance of the 
work in the same locality or localities in 
which a predecessor contract is 
currently being performed is reasonably 
necessary to ensure economical and 
efficient provision of services. The 
proposed section also specifies 
contracting agency responsibilities to 
provide the list of employees on the 
predecessor contract to the successor, to 
forward complaints and other pertinent 
information to WHD when there are 
allegations of contractor non- 
compliance with the Executive order 
and this part, and to retroactively 
incorporate the contract clause when it 
was not initially incorporated. 


Section 3 of Executive Order 14055 
specifies a contract clause that must be 


included in solicitations and contracts 
for services that succeed contracts for 
the performance of the same or similar 
work. 86 FR 66397. Proposed § 9.11(a) 
provides the regulatory requirement to 
incorporate the contract clause specified 
in Appendix A in covered service 
contracts, and solicitations for such 
contracts, that succeed contracts for 
performance of the same or similar 
work, except for procurement contracts 
subject to the FAR. For procurement 
contracts subject to the FAR, contracting 
agencies will use the clause set forth in 
the FAR developed to implement this 
rule; that clause must both accomplish 
the same purposes as the clause set forth 
in Appendix A and be consistent with 
the requirements set forth in this rule. 


Including the full contract clause in a 
covered contract is an effective and 
practical means of ensuring that 
contractors receive notice of their 
obligations under Executive Order 
14055. Therefore, the Department 
prefers that covered contracts include 
the contract clause in full. However, the 
Department notes that there could be 
instances in which a contracting agency, 
or a contractor, does not include the 
entire contract clause verbatim in a 
covered contract or solicitation for a 
covered contract, but the facts and 
circumstances establish that the 
contracting agency, or contractor, 
sufficiently apprised a prime or lower- 
tier contractor that the Executive order 
and its requirements apply to the 
contract. In such instances, the 
Department believes it would be 
appropriate to find that the full contract 
clause has been properly incorporated 
by reference. See Nat’l Electro-Coatings, 
Inc. v. Brock, Case No. C86–2188, 1988 
WL 125784 (N.D. Ohio 1988); In re 
Progressive Design & Build, Inc., WAB 
Case No. 87–31, 1990 WL 484308 (WAB 
Feb. 21, 1990). The Department 
specifically notes that the full contract 
clause will be deemed to have been 
incorporated by reference in a covered 
contract if the contract provides that 
‘‘Executive Order 14055 
(Nondisplacement of Qualified Workers 
Under Service Contracts), and its 
implementing regulations, including the 
applicable contract clause, are 
incorporated by reference into this 
contract as if fully set forth in this 
contract,’’ with a citation to a web page 
that contains the contract clause in full 
or to the provision of the Code of 
Federal Regulations containing the 
contract clause set forth at Appendix A. 


Contract clause paragraphs (a) 
through (e) of proposed Appendix A 
repeat the clause in paragraphs (a) 
through (e) of the Executive Order 
verbatim, with one exception. The 


proposed modification of the contract 
clause would insert the number of the 
Executive order, 14055, to replace the 
blank line that appears in paragraph (d) 
of the contract clause contained in the 
order, as its number was not known at 
the time the President signed the order. 


Proposed contract clause paragraph 
(a) would require the successor 
contractor and its subcontractors to 
provide the service employees 
employed under the predecessor 
contract (including its subcontracts) the 
right of first refusal of employment in 
positions for which the employees are 
qualified. Proposed contract clause 
paragraph (b) would create two 
exceptions to the right of first refusal. 
One is for employees who are not 
service employees and the other is for 
any employee for whom there would be 
just cause to discharge based on 
evidence of the particular employee’s 
past performance. Proposed contract 
clause paragraph (c) would require 
contractors to furnish the contracting 
officer with a list of employees that the 
contracting officer will provide to the 
successor contractor to ensure the 
successor contractor has the information 
necessary to provide the employees 
with the right of first refusal. Proposed 
contract clause paragraph (d) provides 
that the Secretary may pursue sanctions 
against a contractor for its failure to 
comply with Executive Order 14055. 
Proposed contract clause paragraph (e) 
would require contractors to include 
provisions in their subcontracts that 
ensure that each subcontractor will 
honor the requirements of paragraphs 
(a) through (c), and require contractors 
to take any action with respect to any 
such subcontract as may be directed by 
the Secretary as a means of enforcing 
such provisions, including the 
imposition of sanctions for 
noncompliance. 


Proposed Appendix A sets forth 
additional provisions that are necessary 
to implement the order. The additional 
paragraphs would appear in paragraphs 
(f) through (i) of the contract clause 
contained in Appendix A to part 9. 
Specifically, proposed contract clause 
paragraph (f)(1) provides notice that the 
contractor must furnish the contracting 
officer with a certified list of names of 
all service employees working under the 
contract (including its subcontracts) at 
the time the list is submitted. The list 
must also include anniversary dates of 
employment of each service employee 
under the contract and its predecessor 
contracts with either the current or 
predecessor contractors or their 
subcontractors. Proposed paragraph 
(f)(1) further explains that if there are 
changes to the workforce made after the 
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submission of this certified list, the 
contractor must, in accordance with 
proposed paragraph (c), furnish the 
contracting officer with an updated 
certified list of all service employees 
employed within the last month of 
contract performance, including 
anniversary dates of employment and 
dates of separation, if applicable. 


Proposed contract clause paragraph 
(f)(2) provides notice that under certain 
circumstances the contracting officer 
will, upon their own action or upon 
written request of the Administrator, 
withhold or cause to be withheld as 
much of the accrued payments due on 
either the contract or any other contract 
between the contractor and the 
Government that the Administrator 
requests or that the contracting officer 
decides may be necessary to pay unpaid 
wages or to provide other appropriate 
relief due under part 9. 


Proposed contract clause paragraph 
(g) would require the contractor to 
maintain certain records to demonstrate 
compliance with the substantive 
requirements of part 9. This proposed 
paragraph would enable contractors to 
understand their obligations and 
provide a readily accessible list of 
records that contractors would be 
required to maintain. The proposed 
paragraph specifies that the contractor 
would be required to maintain the 
particular records (regardless of format, 
e.g., paper or electronic) for 3 years. The 
specified records would include copies 
of any written offers of employment or 
a contemporaneous written record of 
any oral offers of employment, 
including the date, location, and 
attendance roster of any employee 
meeting(s) at which the offers were 
extended, a summary of each meeting, 
a copy of any written notice that may 
have been distributed, and the names of 
the employees from the predecessor 
contract to whom an offer was made; a 
copy of any record that forms the basis 
for any exclusion or exception claimed 
under part 9; a copy of the employee 
list(s) provided to or received from the 
contracting agency; and, an entry on the 
pay records for an employee of the 
amount of any retroactive payment of 
wages or compensation under the 
supervision of the WHD Administrator, 
the period covered by such payment, 
the date of payment, along with a copy 
of any receipt form provided by or 
authorized by WHD. The proposed 
clause also states that the contractor is 
to deliver a copy of the receipt form 
provided by or authorized by WHD to 
the employee and, as evidence of 
payment by the contractor, file the 
original receipt signed by the employee 


with the Administrator within 10 
business days after payment is made. 


Proposed contract clause paragraph 
(h) would require the contractor, as a 
condition of the contract award, to 
cooperate in any investigation by the 
contracting agency or the Department 
into possible violations of the 
provisions of the nondisplacement 
clause and to make records requested by 
such official(s) available for inspection, 
copying, or transcription upon request. 
Proposed contract clause paragraph (i) 
provides that disputes concerning the 
requirements of the nondisplacement 
clause would not be subject to the 
general disputes clause of the contract. 
Instead, such disputes would be 
resolved in accordance with the 
procedures in part 9. 


Proposed § 9.11(b) specifies that when 
a contract will be awarded to a 
successor for the same or similar work, 
the contracting officer must take steps to 
ensure that the predecessor contractor 
provides written notice to service 
employees employed under the 
predecessor contract of their possible 
right to an offer of employment, 
consistent with the requirements in 
§ 9.12(e)(3). 


Proposed § 9.11(c) would implement 
the location continuity requirements in 
section 4 of the order. In § 9.11(c)(1), the 
proposed regulatory language restates 
the requirement in section 4(a) of the 
order that, in preparing covered 
solicitations, contracting agencies 
‘‘consider whether performance of the 
work in the same locality or localities in 
which the contract is currently being 
performed is reasonably necessary to 
ensure economical and efficient 
provision of services.’’ In § 9.11(c)(2), 
the proposed regulatory language also 
restates the requirement in section 4(b) 
of the order, that, if a contracting agency 
determines that performance in the 
same locality is reasonably necessary, 
then the agency must, ‘‘to the extent 
consistent with law, include a 
requirement or preference in the 
solicitation for the successor contract 
that it be performed in the same locality 
or localities.’’ 


In § 9.11(c)(3), the Department 
proposes procedural safeguards for the 
required location continuity 
determination. The Department 
proposes to require that agencies 
complete the location continuity 
analysis prior to the date of issuance of 
the solicitation. The Department also 
proposes to require that any agency 
determination not to include a location 
continuity requirement or preference 
must be made in writing by the agency’s 
senior procurement executive. The 
requirement that the determination be 


made in writing is consistent with 48 
CFR 4.801(b) of the FAR, which requires 
sufficient documentation in contract 
files to support actions taken. The 
Department seeks input from 
commenters regarding these proposed 
procedural safeguards and any 
alternative safeguards that might assist 
agencies in ensuring that the location 
continuity determination is carried out 
as required by the order. 


Proposed § 9.11(c)(3) includes 
safeguards to ensure that interested 
parties are able to request 
reconsideration of a determination not 
to include a location continuity 
requirement or preference. Where an 
agency has conducted the location 
continuity analysis and determined that 
no such requirement or preference is 
warranted, the proposed language 
would require that the agency include a 
statement to that effect in the 
solicitation. The statement in the 
solicitation would assist interested 
parties by clarifying that the agency 
conducted the location continuity 
analysis and determined not to include 
the requirement or preference, and did 
not simply fail to conduct the analysis 
at all. The agency would also be 
required to ensure that the incumbent 
contractor notifies affected workers and 
their collective bargaining 
representatives, if any, in writing of the 
agency’s determination not to include a 
location continuity requirement or 
preference and of the workers’ right to 
request reconsideration. This 
notification, and the contractor’s 
confirmation to the agency that the 
notification has been made, would need 
to occur within 5 business days after the 
solicitation is issued. The Department 
has proposed language in the 
nondisplacement contract clause set 
forth in Appendix A that would require 
contractors to agree to provide this 
notification. Finally, § 9.11(c)(3) would 
provide that any request by an 
interested party for reconsideration of 
an agency’s decision to include, or not 
to include, a location continuity 
requirement or preference must be 
directed to the head of the contracting 
department or agency. This provision 
for requesting reconsideration is similar 
to the approach the Department 
proposes with regard to agency 
exceptions in § 9.5 of the regulations. As 
in that section, the use of the term 
‘‘interested parties’’ is intended to 
include workers and worker 
representatives in addition to 
contractors and prospective bidders. 
The Department seeks input from 
commenters on an appropriate time 
limit within which interested parties 
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would have to request reconsideration, 
or whether the request for 
reconsideration instead should just have 
to be made before the contract is 
awarded. 


In § 9.11(c)(4), the Department 
proposes language that restates, in part, 
the language from section 3(b) of the 
order, which clarifies that nothing in the 
order should be interpreted as requiring 
or recommending that contractors, 
subcontractors, or contracting agencies 
must pay relocation costs for employees 
of predecessor contractors hired 
pursuant to their exercise of their rights 
under the order. The Department 
proposes similar language, directed at 
contractors and subcontractors 
specifically, in § 9.12(b)(6). 


The location continuity provision in 
the order and the proposed 
implementing regulations serve an 
important purpose. Like Executive 
Order 13495, Executive Order 14055 
reflects that there is a relationship 
between the effectiveness of the 
nondisplacement order and the location 
of a successor contract. In sections 1 and 
5 of Executive Order 13495, the order 
limited coverage only to contracts for 
similar services at the ‘‘same location.’’ 
While Executive Order 14055 does not 
contain a similar limitation to contracts 
at the ‘‘same location,’’ it contains the 
provision at section 4 that requires 
contracting agencies to consider 
requiring location continuity for all 
covered contracts. 


Executive 14055 also contains 
additional interrelated provisions 
governing how the order will apply 
related to the location of covered 
contracts. As an initial matter, because 
there is no ‘‘same location’’ 
requirement, the order applies 
regardless of the location of the 
successor contract. Thus, even if the 
place of performance for a successor 
contract will be in a different locality 
from the predecessor contract, the 
successor contract would still be 
required to include the 
nondisplacement contract clause and 
the successor contractor would still be 
required to provide workers on the 
predecessor contract with a right of first 
refusal for positions on the new 
contract. Section 3(b) of the order, 
however, clarifies that it should not be 
construed to require or recommend the 
payment of relocation costs to workers 
who exercise their right to take a new 
position under those circumstances. 


The central location continuity 
provisions, in section 1 and section 4 of 
Executive Order 14055, reflect the basic 
conclusion that the right of first refusal 
in the contract clause may have a more 
limited effect if a contract is moved 


beyond commuting distance from the 
predecessor contract. Section 1 states 
that location continuity can often 
provide the same benefits that stem 
from the core nondisplacement 
requirement—which, the order explains, 
includes reducing disruption in the 
delivery of services between contracts, 
maintaining physical and information 
security, and providing experienced and 
well-trained workforces that are familiar 
with the Federal Government’s 
personnel, facilities, and requirements. 
The benefits of using a carryover 
workforce and location continuity are 
intertwined because, for many contracts, 
moving performance to a different 
locality will mean that most (or all) of 
the incumbent contractor’s workers will 
ultimately not be able or willing to 
relocate and therefore will not provide 
a carryover workforce. In such 
circumstances, imposing a location 
continuity requirement or preference 
may be the best way to ensure the 
effectiveness of Executive Order 14055. 
For that reason, section 4 of the order 
requires that for each covered contract, 
the contracting officer consider whether 
to include a requirement or preference 
for location continuity. 


In many cases, contracts may already 
require location continuity for reasons 
other than those stated in the Executive 
order. For example, where the services 
are related to the physical security or 
maintenance of a specific Federal 
facility, the location of the contract 
performance will not be in question. In 
other circumstances, where the Federal 
employees who receive services from or 
provide oversight for the contract at 
issue are located at a specific Federal 
facility, location continuity or a related 
geographic limitation may be 
appropriate to ensure continuity of 
services or facilitate site visits to the 
contractor’s facilities for oversight or 
collaboration purposes. See, e.g., Matter 
of: Novad Mgmt. Consulting, LLC, B– 
419194.5 (July 1, 2021) (finding 
geographic limitation to locate 
contracted loan services within 50 miles 
of Tulsa to be appropriate to facilitate 
oversight and monitoring of contractor 
facility by agency’s Tulsa office). In still 
other cases, however, where the place of 
performance would otherwise be 
unspecified, a location continuity 
requirement may be reasonably 
necessary to secure the economy and 
efficiency benefits identified by 
Executive Order 14055. 


Executive Order 14055 does not 
suggest that a location continuity 
requirement is appropriate in all 
circumstances. Rather, it instructs 
contracting agencies to consider 
whether to impose such a requirement 


or preference on a case-by-case basis. In 
some cases, location continuity may be 
particularly important because the use 
of a carryover workforce provides 
critical benefits. This may be 
particularly true, for example, where the 
incumbent workforce on the contract 
handles classified information or 
sensitive information, such as personal 
financial or identifiable information. For 
such workforces, the contracting agency 
may have an overriding interest in 
keeping the contract’s incumbent 
employees—whose dependability and 
trust have already been tested—rather 
than starting over with a new set of 
contractor employees. In other cases, the 
contracting agency’s basic interest in a 
carryover workforce may be outweighed 
by an agency re-organization that creates 
different location needs. If, for example, 
an agency moves the Federal facility 
that will be providing oversight for the 
contract from one state to another, it 
may make sense not to require or prefer 
location continuity but instead to move 
the preferred contract locality along 
with the related Federal facility even if 
it may have a detrimental effect on 
contract-employee retention. 


Given the order’s requirement that 
contracting agencies consider these 
questions, the Department is 
contemplating whether the proposed 
regulatory provision at § 9.11(c) should 
provide additional guidance on the 
relevant factors that an agency should 
consider when it is considering location 
continuity. The Department seeks 
comment on whether the factors should 
be provided in the regulatory text, and, 
if so, which factors to include and 
whether to provide guidance regarding 
any particular weight that should be 
given to each of them. In this regard, the 
Department notes that the ultimate 
question here—of economy and 
efficiency—may also be at issue in the 
determination of whether a contract 
should be excepted entirely from the 
application of the order, as detailed in 
proposed § 9.5. The location continuity 
determination thus presents some of the 
same questions as those exception 
determinations. For example, given the 
purpose and policy of the order, to what 
extent should contracting agencies be 
required to start with a presumption in 
favor of location continuity in order to 
secure the full benefits of the 
nondisplacement clause on workforce 
retention? When, if ever, is it 
appropriate for contracting officers to 
consider costs—such as the potential to 
reduce labor costs by moving operations 
to a lower-cost locality—as a reason to 
decline to require location continuity? 
What other factors may weigh in favor 


VerDate Sep<11>2014 20:03 Jul 14, 2022 Jkt 256001 PO 00000 Frm 00015 Fmt 4701 Sfmt 4702 E:\FR\FM\15JYP2.SGM 15JYP2js
pe


ar
s 


on
 D


S
K


12
1T


N
23


P
R


O
D


 w
ith


 P
R


O
P


O
S


A
LS


2







42566 Federal Register / Vol. 87, No. 135 / Friday, July 15, 2022 / Proposed Rules 


of location continuity? For example, 
where there have been significant 
training investments in the incumbent 
contract workforce, or where the 
incumbent workforce has been 
particularly successful in achieving 
contract objectives? How might the 
HUBZone program or other 
procurement-related programs factor 
into a location continuity analysis? How 
should an agency weigh the history of 
remote work or telework by incumbent 
contractor employees in the importance 
of location continuity? Are there 
circumstances in which the contracting 
agency should indicate in the 
solicitation that telework is permitted or 
require the successor contractor to allow 
workers to telework? 


Finally, as discussed further in 
proposed § 9.5 regarding exceptions 
authorized by agencies, the Department 
is proposing regulatory language that 
would make an exception determination 
ineffective as a matter of law if the 
agency does not follow the procedural 
requirements for such an exception. The 
Department seeks comment on whether 
a similar provision is appropriate for 
addressing agency failures to follow 
location continuity procedures. The 
Department also seeks comment on 
whether the regulations should include 
specific remedies for workers or 
sanctions for contractors in the 
circumstances in which a contractor 
fails to timely provide the workers or 
workers’ representative the required 
notice that a contracting agency has 
determined not to include location 
continuity requirements or preferences 
in the solicitation for a successor 
contract. 


Proposed § 9.11(d) would require the 
contracting officer to provide the 
predecessor contractor’s list of 
employees referenced in proposed 
§ 9.12(e)(1) to the successor contractor 
and that, on request, the list will be 
provided to employees or their 
representatives, consistent with the 
Privacy Act, 5 U.S.C. 552a, and other 
applicable law. The predecessor 
contractor’s list of employees must be 
provided no later than 21 calendar days 
prior to the beginning of performance on 
the contract, and if an updated list is 
provided by the predecessor contractor 
pursuant to § 9.12(e)(2), the updated list 
must be provided within 7 calendar 
days of the beginning of performance on 
the contract. However, if the contract is 
awarded less than 30 days before the 
beginning of performance, then the 
predecessor contractor and the 
contracting agency must transmit the 
list as soon as practicable. 


Although the Department anticipates 
that contracting officers typically will be 


able to provide the successor contractor 
with the seniority list almost 
immediately after receiving it from the 
predecessor contractor, there may be 
circumstances (such as if the contracting 
officer has questions about the accuracy 
of the list) in which the contracting 
officer needs several days to check or 
verify the list before transmitting it to 
the successor contractor. The proposed 
deadlines set forth in § 9.11(d) take such 
circumstances into account while also 
providing specific deadlines by which 
the seniority list must be transmitted to 
the successor contractor in order to 
ensure the successor has sufficient time 
to provide the workers with the right of 
first refusal and to ensure continuity of 
performance on the contract. 


Proposed § 9.11(e) addresses 
contracting officers’ responsibilities 
regarding complaints of alleged 
violations of part 9. The proposal states 
that the contracting officer would be 
responsible for reporting complaint 
information to the WHD within 15 
calendar days of WHD’s request for such 
information. The Department believes 
15 calendar days is an appropriate 
timeframe within which to require 
production of information necessary to 
evaluate the complaint. The proposed 
section elaborates that the contracting 
officer must provide to WHD any 
complaint of contractor noncompliance 
with this part; available statements by 
the employee or the contractor regarding 
the alleged violation; evidence that a 
seniority list was issued by the 
predecessor and provided to the 
successor; a copy of the seniority list; 
evidence that the nondisplacement 
contract clause was included in the 
contract or that the contract was 
excepted by the agency; information 
concerning known settlement 
negotiations between the parties (if 
applicable); and other pertinent 
information the contracting officer 
chooses to disclose. 


When the nondisplacement contract 
clause is erroneously excluded from the 
contract, proposed § 9.11(f) would 
require a contracting agency to 
retroactively incorporate the 
nondisplacement contract clause on its 
own initiative or within 15 calendar 
days of notification by an authorized 
representative from the Department. 
There may be limited circumstances 
where only prospective, rather than 
retroactive, application of the contract 
clause is warranted. For example, solely 
prospective relief might be warranted 
where the contracting officer omitted 
the clause in good faith because, based 
on the available information at the time, 
a predecessor-successor relationship 
was not evident. Proposed § 9.11(f) 


acknowledges this and permits the 
Administrator, at their discretion, to 
determine that the circumstances 
warrant prospective, rather than 
retroactive, incorporation of the contract 
clause. The requirements for successor 
contractors on how to proceed when the 
nondisplacement clause is retroactively 
incorporated into a contract after the 
successor contractor already has begun 
performance on the contract are detailed 
in § 9.12(b)(8). If the erroneous omission 
of the contract clause from a solicitation 
is discovered before contract award, 
proposed § 9.11(f) would also require 
the contracting agency to amend the 
solicitation. 


Section 9.12 Contractor Requirements 
and Prerogatives 


Proposed § 9.12 would implement 
contractors’ requirements and 
prerogatives under the nondisplacement 
requirements. The proposed section 
would consist of the general obligation 
to offer employment, the method of the 
job offer, exceptions, reduced staffing, 
obligations near the end of the contract, 
recordkeeping, and obligations to 
cooperate with reviews and 
investigations. 


Proposed § 9.12(a)(1) would 
implement the requirement that the 
successor contractor and any 
subcontractors offer employment to the 
employees on the predecessor contract 
prior to filling employment openings. 
Specifically, the proposal provides that, 
except as provided under the exclusion 
listed in proposed § 9.4(b) or the 
exceptions listed in paragraph (c) of 
proposed § 9.12, a successor contractor 
or subcontractor must not fill any 
employment openings under the 
contract prior to making good faith 
offers of employment, in positions for 
which the employees are qualified, to 
those employees employed under the 
predecessor contract whose 
employment will be terminated as a 
result of award of the contract or the 
expiration of the contract under which 
the employees were hired. Because the 
term employee ‘‘includes an individual 
without regard to any contractual 
relationship alleged to exist between the 
individual and a contractor or 
subcontractor,’’ the obligation to make 
good faith offers of employment extends 
to independent contractor service 
employees performing work under the 
predecessor contract. In making such an 
offer, a successor contractor may hire as 
an employee a worker who was an 
independent contractor under the 
predecessor contract. To the extent 
necessary to meet its anticipated staffing 
pattern and in accordance with the 
requirements described at 9.12(d), the 
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successor contractor and its 
subcontractors would be required to 
make a bona fide, express offer of 
employment to each employee to a 
position for which the employee is 
qualified and state the time within 
which the employee must accept such 
offer. Although the offer must be for a 
position for which the employee is 
qualified, it does not necessarily need to 
be for the same or similar position as the 
employee held on the predecessor 
contract, as discussed in proposed 
§ 9.12(b)(4). In no case may the 
contractor or subcontractor give an 
employee fewer than 10 business days 
to consider and accept the offer of 
employment. 


Proposed § 9.12(a)(2) would clarify 
that the successor contractor’s 
obligation to offer a right of first refusal 
exists even if the successor contractor 
were not provided a list of the 
predecessor contractor’s employees or if 
the list did not contain the names of all 
employees employed during the final 
month of contract performance. 


Proposed § 9.12(a)(3) discusses how a 
successor contractor should determine 
employee eligibility for a job offer. 
Under this proposal, an employee 
would be entitled to a job offer if the 
employee’s name is included on the 
certified list of all service employees 
working under the predecessor’s 
contract or subcontracts during the last 
month of contract performance. In 
addition, a successor contractor would 
also be required to accept other reliable 
evidence of an employee’s entitlement 
to a job offer. The successor contractor 
would be allowed to verify the 
information as a condition of accepting 
it. For example, even if an employee’s 
name does not appear on the list of 
employees on the predecessor contract, 
an employee’s assertion of an 
assignment to work on a contract during 
the predecessor’s last month of 
performance coupled with contracting 
agency staff verification could constitute 
credible evidence of an employee’s 
entitlement to a job offer. Similarly, an 
employee could demonstrate eligibility 
by producing a paycheck stub that 
identifies the work location and dates 
worked for the predecessor or that 
otherwise reflects that the employee 
worked on the predecessor contract 
during the last month of performance. 
The successor contractor could verify 
the claim with the contracting agency, 
the predecessor, or another person who 
worked at the facility, though if the 
successor contractor is unable to verify 
the claim, the paycheck stub would be 
considered sufficient to demonstrate 
eligibility absent evidence from the 


predecessor employer indicating 
otherwise. 


Proposed § 9.12(a)(4) proposes to 
clarify that contractors and 
subcontractors have an affirmative 
obligation to ensure that any covered 
contracts they hold contain the contract 
clause. The contractor or subcontractor 
must notify the contracting officer as 
soon as possible if the contracting 
officer did not incorporate the required 
contract clause into a covered contract. 


Proposed § 9.12(b) discusses the 
method of the job offer. Proposed 
§ 9.12(b)(1) would require that, except 
as otherwise provided in part 9, a 
contractor must make a bona fide, 
express offer of employment to each 
qualified employee on the predecessor 
contract before offering employment on 
the contract to any other employee. To 
determine whether an employee is 
entitled to a bona fide, express offer of 
employment, a contractor may consider 
the exceptions set forth in proposed 
§ 9.12(c) and the conditions detailed in 
§ 9.12(d). Proposed § 9.12(b)(1) would 
clarify that a contractor may only use 
employment screening processes, such 
as drug tests, background checks, 
security clearance checks, and similar 
pre-employment screening mechanisms 
under certain circumstances. These 
employment screening processes may 
only be used when they are specifically 
provided for by the contracting agency, 
are conditions of the service contract, 
and are consistent with Executive Order 
14055 and applicable local, state, and 
Federal laws. Proposed § 9.12(b)(1) also 
would clarify that while the results of 
such screenings may show that an 
employee is unqualified for a position 
and thus not entitled to an offer of 
employment, a contractor may not use 
the requirement of an employment 
screening process by itself to conclude 
an employee is unqualified because they 
have not yet completed that screening 
process. For example, a successor 
contractor that requires all employees to 
undergo a background check cannot 
deem predecessor employees 
unqualified solely because they have 
not completed the specific background 
check the successor contractor requires 
before receiving a job offer. 


Proposed § 9.12(b)(2) discusses the 
time limit in which the employee has a 
right to accept the offer, which the 
contractor determines, but which in no 
case can be fewer than 10 business days. 
The obligation to offer employment to a 
particular employee would cease upon 
the employee’s first refusal of a bona 
fide offer to employment on the 
contract. 


Proposed § 9.12(b)(3) provides the 
process for making the job offer. As 


proposed, the successor contractor 
would be required to make a specific 
oral or written employment offer to each 
employee. An invitation to apply for a 
job, for example, is not a bona fide offer. 
In order to ensure that the offer is 
effectively communicated, the successor 
contractor must take reasonable efforts 
to make the offer in a language that each 
worker understands. The proposed rule 
contains an example of how if the 
successor contractor holds a meeting for 
a group of employees on the predecessor 
contract, it could satisfy this provision 
by having a co-worker or other person 
translate for employees who are not 
fluent in English. Where offers are not 
made in person, the offers should be 
sent by registered or certified mail to the 
employees’ last known address or by 
any other means normally ensuring 
delivery. Examples of such other means 
include, but are not limited to, email to 
the last known email address, delivery 
to the last known address by 
commercial courier or express delivery 
services, or by personal service to the 
last known address. 


Proposed § 9.12(b)(4) would clarify 
that the employment offer may be for a 
different job position on the contract. 
More specifically, an offer of 
employment on the successor’s contract 
would generally be presumed to be a 
bona fide offer of employment, even if 
it were not for a position similar to the 
one the employee previously held, if it 
were for a position for which the 
employee were qualified. If a question 
arises concerning an employee’s 
qualifications, that question would be 
decided based upon the employee’s 
education and employment history, 
with particular emphasis on the 
employee’s experience on the 
predecessor contract. A contractor 
would have to base its decision 
regarding an employee’s qualifications 
on reliable information provided by a 
knowledgeable source, such as the 
predecessor contractor, the local 
supervisor, the employee, or the 
contracting agency. For example, an oral 
or written outline of job duties or skills 
used in prior employment, school 
transcripts, or copies of relevant 
certificates and diplomas all would be 
credible information. 


Proposed § 9.12(b)(5) would allow for 
an offer of employment to a position 
providing different employment terms 
and conditions than the employee held 
with the predecessor contractor, 
provided the offer is still bona fide, i.e., 
the different employment terms and 
conditions are not offered to discourage 
the employee from accepting the offer. 
This would include changes to pay or 
benefits. The Department also proposes 
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language in § 9.12(b)(5) that addresses 
how this principle would apply to 
telework or remote work. If a successor 
contractor places limitations on 
telework or remote work for predecessor 
employees that it does not consistently 
place on other, similarly situated 
workers, that may reflect that those 
limitations are intended to cause the 
predecessor employees to refuse the 
offer. Therefore, such a difference likely 
would be impermissible under the 
order. Accordingly, under this proposed 
language, where the successor 
contractor has had or will have any 
employees who work or will work 
entirely in a remote capacity, and the 
successor contractor has employment 
openings on the successor contract in 
the same or similar occupational 
classifications as the positions held by 
those successor employees, the 
successor contractor’s employment offer 
to qualified predecessor employees for 
such openings must include the option 
of remote work under terms and 
conditions that are reasonably similar to 
those afforded to the other employees of 
the successor contractor. Such 
employment, where it is permitted on a 
successor contract and is consistent 
with security and privacy requirements, 
would generally assist with workforce 
carryover even in circumstances where 
the location of contract performance is 
changing. 


In § 9.12(b)(6), the Department 
proposes to repeat, in part, the 
statement in section 3(b) of Executive 
Order 14055 that nothing in the order 
should be interpreted as requiring or 
recommending that contractors, 
subcontractors, or contracting agencies 
must pay relocation costs for employees 
of predecessor contractors hired 
pursuant to their exercise of their rights 
under the order. The Department 
proposes similar language, directed at 
contracting agencies specifically, in 
§ 9.11(c)(3). The Department notes that 
this language does not forbid the 
voluntary payment of relocation 
expenses or the payment of any such 
expenses if they are otherwise required 
by contract or law. Proposed § 9.12(b)(7) 
would provide that, where an employee 
is terminated under circumstances 
suggesting the offer of employment may 
not have been bona fide, the facts and 
circumstances of the offer and the 
termination would be closely examined 
to determine whether the offer was bona 
fide. 


Proposed § 9.12(b)(8) would provide 
requirements for successor contractors 
for proceeding when the contracting 
agency retroactively incorporates the 
nondisplacement clause into a contract 
after the successor contractor has 


already begun performance on the 
contract. Pursuant to proposed § 9.11(f), 
when the nondisplacement contract 
clause has been erroneously excluded 
from a contract, contracting agencies 
would be required to retroactively 
incorporate it. Upon retroactive 
incorporation, the successor contractor 
would be required to offer a right of first 
refusal of employment to the employees 
on the predecessor contract in 
accordance with the requirements of 
Executive Order 14055 and this part. 
Consistent with proposed § 9.11(f), 
proposed § 9.12(b)(8) acknowledges that 
the Administrator may exercise their 
discretion and require only prospective 
application of the contract clause in 
certain circumstances. In such cases, the 
successor contractor and its 
subcontractors would be required to 
provide employees on the predecessor 
contract a right of first refusal for any 
positions that remain open. In the event 
of a vacancy within 90 calendar days of 
the first date of contract performance, 
under proposed § 9.12(b)(8), the 
successor contractor and its 
subcontractors would be required to 
provide the employees under the 
predecessor contract the right of first 
refusal as well, regardless of whether 
incorporation of the contract clause is 
retroactive or prospective. The 
Department believes these requirements 
strike an appropriate balance between 
the interests of the employees on the 
predecessor and successor contracts. 


Proposed § 9.12(c) addresses the 
exceptions to the general obligation to 
offer employment under Executive 
Order 14055. The exceptions would be 
included in the contract clause 
established in section 3 of the Order and 
are distinct from the exclusions and 
agency exceptions discussed in 
proposed § 9.4. The exclusions and 
agency exceptions specify both certain 
classes of contracts and certain 
employees that either would be or may 
be excluded from the provisions of 
Executive Order 14055. In contrast, the 
exceptions in proposed § 9.12(c)— 
exceptions from the successor 
contractor’s obligation to offer 
employment on a contract to employees 
on the predecessor contract prior to 
making an offer to anyone else—would 
not relieve the contractor of other 
requirements of this part (e.g., the 
obligation near the end of the contract 
to provide a list of employees who 
worked on the contract during the last 
month). Under this proposal, the 
exceptions in proposed § 9.12(c) would 
be construed narrowly and the 
contractor would bear the burden of 


proof regarding the applicability of any 
exception. 


Under proposed § 9.12(c)(1), a 
successor contractor or subcontractor 
would not be required to offer 
employment to any employee of the 
predecessor whom the predecessor 
contractor will retain. The successor 
contractor is required to presume that 
all employees hired to work under a 
predecessor’s Federal service contract 
would be terminated as a result of the 
award of the successor contract, unless 
the successor contractor can 
demonstrate a reasonable belief to the 
contrary, based upon reliable 
information provided by a 
knowledgeable source, such as the 
predecessor contractor, the employee, or 
the contracting agency. 


Under proposed § 9.12(c)(2), the 
successor contractor or subcontractor 
would not be required to offer 
employment to any worker on the 
predecessor contract who is not a 
service employee. Consistent with the 
definition of service employee in 
proposed § 9.2, this exception would 
apply to a person employed on the 
predecessor contract in a bona fide 
executive, administrative, or 
professional capacity, as those terms are 
defined in 29 CFR part 541. The 
successor contractor would be required 
to presume that all workers appearing 
on the list required by § 9.12(e) or who 
have demonstrated they should have 
been included on the list were service 
employees, unless the successor 
contractor can demonstrate a reasonable 
belief to the contrary, based upon 
reliable information provided by a 
knowledgeable source, such as the 
predecessor contractor, the employee, or 
the contracting agency. Information 
regarding the general business practices 
of the predecessor contractor or the 
industry would not be sufficient for 
purposes of this exception. 


Under proposed § 9.12(c)(3), a 
successor contractor or subcontractor 
would not be required to offer 
employment to any employee on the 
predecessor contract if the successor 
contractor or any of its subcontractors 
reasonably believes, based on reliable 
evidence of the particular employee’s 
past performance, that there would be 
just cause to discharge the employee if 
employed by the successor contractor or 
any subcontractors. Again, the successor 
contractor would be required to 
presume that there is no just cause to 
discharge any employees working under 
the predecessor contract in the last 
month of performance, unless the 
successor contractor can demonstrate a 
reasonable belief to the contrary, based 
upon reliable evidence provided by a 
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knowledgeable source, such as the 
predecessor contractor, the local 
supervisor, the employee, or the 
contracting agency. For example, a 
successor contractor could demonstrate 
its reasonable belief that there would be 
just cause to discharge an employee 
through reliable evidence that the 
predecessor contractor initiated a 
process to terminate the employee for 
conduct warranting termination prior to 
the expiration of the contract, but the 
termination process was not completed 
before the contract expired. Similarly, 
conclusive evidence that an employee 
on the predecessor contract engaged in 
misconduct warranting discharge, such 
as sexual harassment or serious safety 
violations, would provide the successor 
contractor with a reasonable belief that 
there would be just cause to discharge 
the employee, even if the predecessor 
contractor elected to impose discipline 
rather than discharge the employee. 
However, evidence that the predecessor 
contractor took disciplinary action 
against an employee for poor 
performance but stopped short of 
recommending termination would not 
generally constitute sufficient evidence 
of just cause to discharge the employee. 
The determination that this exception 
applies must be made on an individual 
basis for each employee. Information 
regarding the general performance of the 
predecessor contractor or any 
subcontractors, or their respective 
workforces, would not be sufficient for 
purposes of this exception. The 
Department is seeking comment on 
whether there are other instances that 
would constitute just cause to discharge 
an employee that the Department 
should take into consideration to 
support the policy laid out in the 
Executive Order. 


Under proposed § 9.12(c)(4), a 
successor contractor or subcontractor 
would not be required to offer 
employment to a service employee that 
provided services under both a 
predecessor’s Federal service contract 
and one or more nonfederal service 
contracts as part of a single job, 
provided that the employee was not 
deployed in a manner that was designed 
to avoid the purposes of this part. The 
successor contractor would be required 
to presume that all employees hired to 
work under a predecessor’s Federal 
service contract did not work on one or 
more nonfederal service contracts as 
part of a single job, unless the successor 
could demonstrate a reasonable belief to 
the contrary, based upon reliable 
evidence provided by a knowledgeable 
source, such as the predecessor 
contractor, the local supervisor, the 


employee, or the contracting agency. In 
making such a reasonable 
determination, the successor must also 
reasonably determine that the 
predecessor did not deploy workers to 
both Federal and non-federal 
contractors purposely to evade the 
requirements of this part. Information 
regarding the general business practices 
of the predecessor contractor or the 
industry would not be sufficient for 
purposes of this exception. Knowledge 
that contractors generally deploy 
workers to both Federal and other 
clients would not be sufficient for the 
successor to claim the exception, 
because such general practices may not 
have been observed on the particular 
predecessor contract. 


For example, claims from several 
employees who state a janitorial 
contractor reassigned its janitorial 
workers who previously worked 
exclusively in a Federal building to both 
Federal and other clients as part of a 
single job may indicate that the 
predecessor deployed workers to avoid 
the purposes of the nondisplacement 
provisions, which include Federal 
interests in economy and efficiency that 
would be served when the successor 
hires the predecessor’s employees. 
Conversely, where the employees on the 
predecessor contract were traditionally 
deployed to Federal and nonfederal 
service work as part of their job, the 
successor would not be required to offer 
employment to the workers. 


Proposed § 9.12(d) addresses the 
provision in paragraph (a) of Executive 
Order 14055’s contract clause that 
allows the successor contractor to 
reduce staffing. Proposed § 9.12(d)(1) 
recognizes that the contractor or 
subcontractor may determine the 
number of employees necessary for 
efficient performance of the contract 
and, for bona fide staffing or work 
assignment reasons, permits the 
successor contractor or subcontractor to 
elect to employ fewer employees than 
the predecessor contractor employed in 
performance of the work. Thus, 
generally, the successor contractor or 
subcontractor would not be required to 
offer employment on the contract to all 
employees on the predecessor contract, 
but must offer employment to the 
number of eligible employees the 
successor contractor believes would be 
necessary to meet its anticipated staffing 
pattern. However, where a successor 
contractor does not offer employment to 
all the predecessor contract employees, 
the obligation to offer employment 
would continue for 90 calendar days 
after the successor contractor’s first date 
of performance on the contract. The 
contractor’s obligation under this part 


would end either when all of the 
predecessor contract employees have 
received a bona fide job offer or when 
90 calendar days have passed from the 
successor contractor’s first date of 
performance on the contract. The 
proposed regulation provides several 
examples to demonstrate the principle. 


A successor prime contractor may 
choose to use a different configuration 
of subcontractors than the predecessor 
prime contractor, but any change in the 
number of subcontracts or the scope of 
work that particular subcontractors 
perform does not by itself constitute 
reduced staffing under proposed 
§ 9.12(d) or otherwise alter the 
requirements of Executive Order 14055 
and this part. Consistent with proposed 
§ 9.13, a prime contractor is responsible 
for ensuring that all qualified service 
employees working under the 
predecessor contract (whether they were 
employed directly by the predecessor 
prime contractor or by any 
subcontractors working under the 
predecessor contract) receive an offer of 
employment under the successor 
contract in accordance with the 
requirements of Executive Order 14055 
and this part. Where a prime successor 
contractor chooses to use 
subcontractors, the prime contractor is 
responsible for ensuring that any of its 
subcontractors and lower-tier 
subcontractors offer employment to 
employees employed under the 
predecessor contract (including the 
predecessor subcontracts) in accordance 
with the requirements of Executive 
Order 14055 and this part. Where a 
prime successor contractor chooses to 
use fewer subcontractors than the 
predecessor prime contractor used, and 
instead chooses to employ more workers 
directly, the prime successor contractor 
must offer direct employment to the 
number of eligible employees employed 
under the predecessor contract 
(including workers employed by 
predecessor subcontractors) necessary to 
meet the prime successor contractor’s 
anticipated staffing pattern and as 
otherwise required by Executive Order 
14055 and this part. 


Proposed § 9.12(d)(2) acknowledges 
that in some cases a successor 
contractor may reconfigure the staffing 
pattern to increase the number of 
employees employed in some positions 
while decreasing the number of 
employees in others. In such cases, 
proposed § 9.12(d)(2) would require the 
successor contractor to examine the 
qualifications of each employee in order 
to offer the greatest possible number of 
predecessor contract employees 
positions equivalent to those they held 
under the predecessor contract, thereby 
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minimizing displacement. The proposed 
regulation provides examples to 
demonstrate this principle. 


Proposed § 9.12(d)(3) clarifies that 
subject to provisions of this part and 
other applicable restrictions (including 
non-discrimination laws and 
regulations), the successor contractor 
may determine to which employees it 
will offer employment. Consistent with 
proposed § 9.1(b), this paragraph is not 
to be construed to excuse 
noncompliance with any applicable 
Executive order, regulation, or Federal, 
state, or local laws. For example, a 
contractor could not use this provision 
to justify unlawful discrimination 
against any worker. While WHD would 
not make determinations regarding 
Federal contractors’ compliance with 
nondiscrimination requirements 
administered by other agencies, a 
finding by the Department’s Office of 
Federal Contract Compliance Programs, 
another agency, or by a court that a 
contractor has unlawfully discriminated 
against a worker would be considered in 
determining whether the discriminatory 
action has also violated the 
nondisplacement requirements. 


Proposed § 9.12(e) specifies an 
incumbent contractor’s obligations near 
the end of the contract. Proposed 
§ 9.12(e)(1) would require a contractor 
to, no less than 30 calendar days before 
completion of the contractor’s 
performance of services on a contract, 
furnish the contracting officer a list of 
the names of all service employees 
under the contract and its subcontracts 
at that time. This list must also contain 
the anniversary dates of employment for 
each service employee under the 
contract and its predecessor contracts 
with either the current or predecessor 
contractors or their subcontractors. A 
service employee is considered 
employed under the contract if they are 
in a leave status with the predecessor 
prime contractor or any of its 
subcontractors, whether paid or unpaid, 
and whether for medical or other 
reasons, during the last month of 
contract performance. Proposed 
§ 9.12(e)(1) would allow a contractor to 
satisfy these requirements using the list 
it submits or that it plans to submit to 
satisfy the requirements of the SCA 
contract clause specified at 29 CFR 
4.6(l)(2), assuming there are no changes 
to the workforce before the contract is 
completed. 


Where changes to the workforce are 
made after the submission of this 
certified list pursuant to proposed 
§ 9.12(e)(1), proposed § 9.12(e)(2) would 
require a contractor to furnish the 
contracting officer a certified list of the 
names of all service employees working 


under the contract and its subcontracts 
during the last month of contract 
performance not less than 10 business 
days before completion of the contract. 
This list must include the anniversary 
dates of employment with either the 
current or predecessor contractors or 
their subcontractors, and, where 
applicable, dates of separation of each 
service employee. The contractor may 
use the list submitted to satisfy the 
requirements of the SCA contract clause 
specified at 29 CFR 4.6(l)(2) to meet this 
provision. 


Proposed § 9.12(e)(3) requires the 
predecessor contractor to, before 
contract completion, provide written 
notice to service employees employed 
under the predecessor contractor of 
their possible right to an offer of 
employment on the successor contract. 
Such notice must be either posted in a 
conspicuous place at the worksite or 
delivered to the employees individually. 
The text of the proposed notice is set 
forth in the Appendix B to part 9. The 
Department intends to translate the 
notice into several common foreign 
languages and make the English and 
translated versions available online in a 
poster format to allow easy access. 
Another form with the same information 
may be used. Proposed § 9.12(e)(3) 
further explains that where the 
predecessor contractor’s workforce is 
comprised of a significant portion of 
workers who are not fluent in English, 
the notice must be provided in both 
English and a language in which the 
employees are fluent. Multiple foreign 
language notices would be required to 
be provided where significant portions 
of the workforce speak different foreign 
languages and there is no common 
language. If, for example, a significant 
portion of a workforce speaks Korean 
and another significant portion of the 
same workforce speaks Spanish, then 
the information must be provided in 
English, Korean, and Spanish. If there is 
a question of whether a portion of the 
workforce is significant and the 
Department has a poster in the language 
common to those workers, the notice 
should be posted in that language. The 
Department solicits comments on 
whether it should establish a percentage 
threshold for determining what 
constitutes a ‘‘significant portion of the 
workforce.’’ 


Proposed § 9.12(f) addresses 
recordkeeping requirements. Proposed 
§ 9.12(f)(1) clarifies that this part 
prescribes no particular order or form of 
records for contractors, and that the 
recordkeeping requirements apply to all 
records regardless of their format (e.g., 
paper or electronic). A contractor would 
be allowed to use records developed for 


any purpose to satisfy the requirements 
of part 9, provided the records 
otherwise meet the requirements and 
purposes of this part. 


Proposed § 9.12(f)(2) specifies the 
records contractors must maintain, 
including copies of any written offers of 
employment or a contemporaneous 
written record of any oral offers of 
employment, including the date, 
location, and attendance roster of any 
employee meeting(s) at which the offers 
were extended, a summary of each 
meeting, a copy of any written notice 
that may have been distributed, and the 
names of the employees from the 
predecessor contract to whom an offer 
was made. Proposed § 9.12(f)(2) also 
requires contractors to maintain a copy 
of any record that forms the basis for 
any exclusion or exception claimed 
under this part, the employee list 
provided to the contracting agency, and 
the employee list received from the 
contracting agency. In addition, every 
contractor that makes retroactive 
payment of wages or compensation 
under the supervision of WHD pursuant 
to proposed § 9.23(b) would be required 
to record and preserve as an entry in the 
pay records the amount of such 
payment to each employee, the period 
covered by the payment, and the date of 
payment to each employee, and to 
report each such payment on a receipt 
form authorized by WHD. Finally, 
proposed § 9.12(f)(2) requires 
contractors to maintain evidence of any 
notices that they have provided to 
workers, or workers’ collective 
bargaining representatives, to satisfy the 
requirements of the order or these 
regulations. These would include 
records of notices of the possibility of 
employment on the successor contract 
that are required under § 9.12(e)(3) of 
the regulations; notices of agency 
exceptions that a contracting agency 
requires a contractor to provide under 
§ 9.5(g) of the regulations and section 
6(b) of the order; and notices that a 
contracting agency has declined to 
include location continuity 
requirements or preferences in a 
solicitation, pursuant to § 9.11(c)(3) of 
the regulations. WHD will use the 
records that are retained pursuant to 
§ 9.12(f)(2) in determining a contractor’s 
compliance and whether debarment is 
warranted. All contractors must retain 
the records listed in proposed 
§ 9.12(f)(2) for at least 3 years from the 
date the records were created and must 
provide copies of such records upon 
request of any authorized representative 
of the contracting agency or the 
Department. 


Proposed § 9.12(g) outlines the 
contractor’s obligations to cooperate 
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during any investigation to determine 
compliance with part 9 and to not 
discriminate against any person because 
such person has cooperated in an 
investigation or proceeding under part 9 
or has attempted to exercise any rights 
afforded under part 9. As proposed, this 
obligation to cooperate with 
investigations would not be limited to 
investigations of the contractor’s own 
actions, but would also include 
investigations related to other 
contractors (e.g., predecessor and 
subsequent contractors) and 
subcontractors. 


Section 9.13 Subcontracts 


Proposed § 9.13(a) discusses the 
responsibilities and liabilities of prime 
contractors and subcontractors with 
respect to subcontractor compliance 
with the nondisplacement clause. The 
proposed section would require prime 
contractors to ensure the inclusion of 
the nondisplacement clause contained 
in Appendix A in any subcontracts and 
would require any subcontractors to 
include the nondisplacement clause in 
Appendix A in any lower-tier 
subcontracts. Requiring that the contract 
clause be inserted in all subcontracts, 
including lower-tier subcontracts, 
notifies subcontractors of their 
obligation to provide employees the 
right of first refusal and of the 
enforcement methods WHD may use 
when subcontractors are found to be in 
violation of the Executive order, 
including the withholding of contract 
funds. 


Proposed § 9.13(a) also clarifies that 
prime contractors would be responsible 
for the compliance of any subcontractor 
or lower-tier subcontractor with the 
contract clause in Appendix A. In the 
event of a violation of the contract 
clause, both the prime contractor and 
any subcontractor(s) responsible would 
be held jointly and severally liable. The 
prime contractors’ contractual liability 
for subcontractor violations would be a 
strict liability that would not require 
that the prime contractor knew of or 
should have known of the 
subcontractors’ violations. The 
requirements of this proposed section 
would ensure contractors cannot avoid 
the requirements of part 9 by 
subcontracting the work to other 
contractors. Thus, this section helps to 
ensure that all covered contractors and 
subcontractors of any tier are subject to 
the requirements of Executive Order 
14055 and this part, and that employees 
receive the protections of the order and 
this part regardless of whether they are 
employed by the prime contractor or a 
subcontractor of any tier. 


Proposed § 9.13(b) explains a prime 
contractor’s responsibility to a 
subcontractor’s employees when it 
discontinues the services of a 
subcontractor at any time during the 
contract and performs those services 
itself. Specifically, under this proposed 
section, the prime contractor must offer 
employment to qualified employees of 
the subcontractor who would otherwise 
be displaced. 


Subpart C—Enforcement 


Section 8 of Executive Order 14055, 
titled ‘‘Enforcement,’’ grants the 
Secretary ‘‘authority to investigate 
potential violations of, and obtain 
compliance with, this order.’’ 86 FR 
66399. This proposed subpart addresses 
the process for filing complaints, 
investigations, and remedies and 
penalties for violations. 


Section 9.21 Complaints 


The Department proposes a procedure 
for filing complaints in § 9.21. Section 
9.21(a) outlines the procedure to file a 
complaint with any office of WHD. It 
additionally provides that a complaint 
may be filed orally or in writing and 
that WHD will accept a complaint in 
any language. Section 9.21(b) states the 
well-established policy of the 
Department with respect to confidential 
sources. See 29 CFR 4.191(a); 29 CFR 
5.6(a)(5). 


Section 9.22 Wage and Hour Division 
Investigation 


Proposed § 9.22(a), which outlines 
WHD’s investigative authority, would 
permit the Administrator to initiate an 
investigation either as the result of a 
complaint or at any time on the 
Administrator’s own initiative. As part 
of the investigation, the Administrator 
would be able to inspect the relevant 
records of the relevant contractors (and 
make copies or transcriptions thereof) as 
well as interview representatives and 
employees of those contractors. The 
Administrator would additionally be 
able to interview any of the contractors’ 
workers at the worksite during normal 
work hours and require the production 
of any documents or other evidence 
deemed necessary for inspection to 
determine whether a violation of this 
part (including conduct warranting 
imposition of debarment pursuant to 
§ 9.23(d) of this part) has occurred. The 
section would also require Federal 
agencies and contractors to cooperate 
with authorized representatives of the 
Department in the inspection of records, 
in interviews with workers, and in all 
aspects of investigations. This section is 
consistent with WHD’s investigative 


authority under the acts administered 
by WHD. 


Proposed § 9.22(b) addresses 
subsequent investigations and allows 
the Administrator to conduct a new 
investigation or issue a new 
determination if the Administrator 
concludes the circumstances warrant 
additional action. Situations where 
additional action may be warranted 
include, for example, situations where 
proceedings before an Administrative 
Law Judge (ALJ) reveal that there may 
have been violations with respect to 
other employees of the contractor, 
where imposition of ineligibility 
sanctions is appropriate, or where the 
contractor has failed to comply with an 
order of the Secretary. 


Section 9.23 Remedies and Sanctions 
for Violations of This Part 


Proposed § 9.23 discusses remedies 
and sanctions for violations of Executive 
Order 14055 and this part. Proposed 
§ 9.23(a) reiterates the authority granted 
to the Secretary in section 8 of 
Executive Order 14055, providing the 
Secretary the authority to issue orders 
prescribing appropriate sanctions and 
remedies, including, but not limited to, 
requiring the contractor to offer 
employment to employees from the 
predecessor contract and payment of 
wages lost. 


Proposed § 9.23(b) provides that, in 
addition to satisfying any costs imposed 
by an administrative order under 
proposed §§ 9.34(j) or 9.35(d), a 
contractor that violates part 9 would be 
required to take appropriate action to 
remedy the violation, which could 
include hiring the affected employee(s) 
in a position on the contract for which 
the employee is qualified, together with 
compensation (including lost wages and 
interest) and other terms, conditions, 
and privileges of that employment. 
Proposed § 9.23(b) would also require 
the contractor to pay interest on any 
underpayment of wages. A payment of 
interest is consistent with the 
instruction in section 8 of the Executive 
order that the Secretary will have the 
authority to issue final orders 
prescribing appropriate sanctions and 
remedies. The payment of interest is an 
appropriate remedial measure to make a 
worker fully whole with a back-pay 
award. The proposed language provides 
that interest would be calculated from 
the date of the underpayment or loss, 
using the interest rate applicable to 
underpayment of taxes under 26 U.S.C. 
6621, and would be compounded daily. 
Various OSHA whistleblower 
regulations use the tax underpayment 
rate and daily compounding because 
that accounting best achieves the make- 
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whole purpose of a back-pay award. See 
Procedures for the Handling of 
Retaliation Complaints Under Section 
806 of the Sarbanes-Oxley Act of 2002, 
as Amended, Final Rule, 80 FR 11865, 
11872 (Mar. 5, 2015). The Department 
believes that a similar approach is 
warranted in implementing Executive 
Order 14055. 


Proposed § 9.23(c) addresses the 
withholding of contract funds for non- 
compliance. Under proposed 
§ 9.23(c)(1), the Administrator may 
direct that payments due on the contract 
or any other contract between the 
contractor and the Federal Government 
be withheld in such amounts as may be 
necessary to pay unpaid wages or to 
provide other appropriate relief. 
Proposed § 9.23(c)(1) permits the cross- 
withholding of monies due. Cross- 
withholding is a procedure through 
which contracting agencies withhold 
monies due a contractor from contracts 
other than those on which the alleged 
violations occurred, and it applies to 
require withholding regardless of 
whether the contract on which monies 
are to be withheld is held by a different 
agency from the agency that held the 
contract on which the alleged violations 
occurred. The provision further 
provides that where monies are 
withheld, upon final order of the 
Secretary that unpaid wages or other 
monetary relief are due, the 
Administrator may direct that withheld 
funds be transferred to the Department 
for disbursement. Withholding is a long- 
established remedy for a contractor’s 
failure to fulfill its labor standards 
obligations under the SCA. The SCA 
provides for withholding to ensure the 
availability of monies for the payment of 
back wages to covered workers when a 
contractor or subcontractor has failed to 
pay the full amount of required wages. 
29 CFR 4.6(i). The Department believes 
that withholding will be an important 
enforcement tool to effectively enforce 
the requirements of Executive Order 
14055. 


Proposed § 9.23(c)(2) similarly 
provides for the suspension of the 
payment of funds if the contracting 
officer or the Administrator finds that 
the predecessor contractor has failed to 
provide the required list of service 
employees working under the contract 
and its subcontracts as required by 
§ 9.12(e). Proposed § 9.23(c)(3) clarifies 
that if the Administrator directs a 
contracting agency to withhold funds 
from a contractor pursuant to § 9.23(c), 
the Administrator or contracting agency 
must notify the affected contractor. 


Proposed § 9.23(d) provides for 
debarment from Federal contract work 
for up to 3 years for noncompliance 


with any order of the Secretary or for 
willful violations of Executive Order 
14055 or the regulations in this part. 
The proposed provision provides that a 
contractor would have the opportunity 
for a hearing before an order of 
debarment is carried out and before the 
contractor is included on a published 
list of contractors subject to debarment. 
Like withholding, debarment is a long- 
established remedy for a contractor’s 
failure to fulfill its labor standard 
obligations under the SCA. 41 U.S.C. 
6706(b); 29 CFR 4.188(a). The 
possibility that a contractor will be 
unable to obtain government contracts 
for a fixed period of time due to 
debarment promotes contractor 
compliance with the SCA, and the 
Department expects such a remedy 
would enhance contractor compliance 
with Executive Order 14055 as well. 


Proposed § 9.23(e) states that the 
Administrator may require a contractor 
to provide any relief appropriate, 
including employment, reinstatement, 
promotion, and the payment of lost 
wages, including interest, when the 
Administrator finds that a contractor 
has interfered with the Administrator’s 
investigation or has in any manner 
discriminated against any person 
because they cooperated in the 
Administrator’s investigation or 
attempted to exercise any rights 
afforded them under this part. The 
Department believes that such a 
provision would help ensure effective 
enforcement of Executive Order 14055, 
as effective enforcement requires worker 
cooperation. Consistent with the 
Supreme Court’s observation in 
interpreting the scope of the FLSA’s 
antiretaliation provision, enforcement of 
Executive Order 14055 will depend 
‘‘upon information and complaints 
received from employees seeking to 
vindicate rights claimed to have been 
denied.’’ Kasten v. Saint-Gobain 
Performance Plastics Corp., 563 U.S. 1, 
11 (2011) (internal quotation marks 
omitted). The antiretaliation provision 
is to be construed broadly to effectuate 
its remedial purpose. Importantly, and 
consistent with the Supreme Court’s 
interpretation of the FLSA’s 
antiretaliation provision, the 
Department’s proposed rule would 
protect workers who file oral as well as 
written complaints. See Kasten, 563 
U.S. at 17. The Department’s proposed 
rule also would protect workers from 
retaliation for filing complaints 
regardless of whether they are filed with 
their employer, a higher-tier 
subcontractor or prime contractor, with 
the Department or another federal 
agency, or from retaliation for otherwise 


taking reasonable action with the intent 
to seek compliance with or enforcement 
of the order. 


While Section 8 of the order 
authorizes the Secretary to prescribe 
appropriate sanctions and remedies, the 
Department does not interpret this 
affirmative direction to the Secretary to 
limit contracting agencies from 
employing any sanctions or remedies 
otherwise available to them under 
applicable law or to limit contracting 
agencies from including noncompliance 
with nondisplacement contractual or 
regulatory provisions in past 
performance reports. 


Subpart D—Administrator’s 
Determination, Mediation, and 
Administrative Proceedings 


Proposed subpart D addresses 
informal and formal proceedings to 
determine compliance with the 
requirements of part 9 and resolution of 
disputes. 


Section 9.31 Determination of the 
Administrator 


Proposed § 9.31(a) provides that when 
an investigation is completed, the 
Administrator would issue a written 
determination of whether a violation 
occurred. A written determination 
would contain a statement of the 
investigation findings and would 
address the appropriate relief and the 
issue of debarment where appropriate. 
Notice of the determination would be 
sent by registered or certified mail to the 
parties’ last known address or by any 
other means normally ensuring delivery. 
Examples of such other means include, 
but are not limited to, email to the last 
known email address, delivery to the 
last known address by commercial 
courier or express delivery services, or 
by personal service to the last known 
address. As has been recently 
highlighted during the COVID–19 
pandemic, while registered or certified 
mail may generally be a reliable means 
of delivery, in some circumstances other 
delivery methods may be just as reliable 
or even more successful at assuring 
delivery. This flexibility would allow 
the Department to choose methods to 
ensure that the necessary notifications 
are effectively delivered to the parties. 


Proposed § 9.31(b)(1) explains that 
where the Administrator has concluded 
that relevant facts are in dispute, the 
notice of determination would advise 
that the Administrator’s determination 
becomes the final order of the Secretary 
and is not appealable in any 
administrative or judicial proceeding 
unless a request for a hearing is sent 
within 20 calendar days of the date of 
the Administrator’s determination, in 
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accordance with proposed § 9.32(b)(1). 
Determining when a request for a 
hearing or any other notification under 
this section was sent will depend on the 
means of delivery, such as by the date 
stamp on an email or the delivery 
confirmation provided by a commercial 
delivery service. The proposed section 
also states that such a request may be 
sent by letter or by any other means 
normally assuring delivery, and that a 
detailed statement of the reasons why 
the Administrator’s determination is in 
error, including the facts alleged to be 
in dispute, if any, must be submitted 
with the request for hearing. The 
proposed regulation further explains 
that the Administrator’s determination 
not to seek debarment is not appealable. 


Proposed § 9.31(b)(2) would apply to 
situations where the Administrator has 
concluded that there are no relevant 
facts in dispute. The Administrator 
would advise the parties and their 
representatives, if any, that the 
Administrator has concluded that no 
relevant facts are in dispute and that the 
determination will become the final 
order of the Secretary and will not be 
appealable in any administrative or 
judicial proceeding unless a petition for 
review is properly filed within 20 days 
of the date of the determination with the 
Administrative Review Board (ARB). 
The Administrator’s determination 
would also advise that if an aggrieved 
party disagrees with the Administrator’s 
factual findings or believes there are 
relevant facts in dispute, the party may 
advise the Administrator of the disputed 
facts and request a hearing by letter or 
by any other means normally assuring 
delivery, sent within 20 calendar days 
of the date of the Administrator’s 
determination. Upon such a request, the 
Administrator will either refer the 
request for a hearing to the Chief 
Administrative Law Judge or notify the 
parties and their representatives of the 
Administrator’s determination that there 
are still no relevant issues of fact and 
that a petition for review may be filed 
with the ARB in accordance with 
proposed § 9.32(b)(2). 


Section 9.32 Requesting Appeals 
Proposed § 9.32 provides procedures 


for requesting appeals. Proposed 
§ 9.32(a) provides that any party 
desiring review of the Administrator’s 
determination, including judicial 
review, must first request a hearing with 
an ALJ or file a petition for review with 
the ARB, as appropriate, in accordance 
with the requirements of proposed 
§ 9.31(b) of this part. 


Proposed § 9.32(b)(1)(i) states that any 
aggrieved party may request a hearing 
by an ALJ within 20 days of the date of 


the determination of the Administrator. 
To request a hearing, the aggrieved party 
must send the request to the Chief 
Administrative Law Judge (ALJ) of the 
Office of Administrative Law Judges 
(OALJ) by letter or by any other means 
normally assuring delivery and the 
request must include a copy of the 
Administrator’s determination. The 
proposed section further requires that 
the party send a copy of the request for 
hearing to the complainant(s) or 
successor contractor, and their 
representatives, if any, and to the 
Administrator and the Associate 
Solicitor. 


Proposed § 9.32(b)(1)(ii) provides that 
a complainant or any other interested 
party may request a hearing where the 
Administrator determines that there is 
no basis for a finding that the employer 
has committed violations(s), or where 
the complainant or other interested 
party believes that the Administrator 
has ordered inadequate monetary relief. 
The proposed section explains that in 
such a proceeding, the party requesting 
the hearing would be the prosecuting 
party and the employer would be the 
respondent. The Administrator may 
intervene in the proceeding as a party or 
as amicus curiae at any time at the 
Administrator’s discretion. Proposed 
§ 9.32(b)(1)(iii) provides that the 
employer or any other interested party 
may request a hearing where the 
Administrator determines, after 
investigation, that the employer has 
committed violation(s). The proposed 
section provides that in such a 
proceeding, the Administrator would be 
the prosecuting party and the employer 
would be the respondent. 


Proposed § 9.32(b)(2)(i) explains that 
any aggrieved party desiring a review of 
the Administrator’s determination in 
which there were no relevant facts in 
dispute, or of an ALJ’s decision, must 
file a petition for review with the ARB 
within 20 calendar days of the date of 
the determination or decision. The 
petition must be served on all parties, 
including the Chief ALJ if the case 
involves an appeal from an ALJ’s 
decision. Proposed § 9.32(b)(2)(ii)(A) 
and (B) state that a petition for review 
must refer to the specific findings of 
fact, conclusions of law, or order at 
issue and that copies of the petition and 
all briefs filed by the parties must be 
served on the Administrator and the 
Associate Solicitor. Proposed 
§ 9.32(b)(2)(ii)(C) further provides that if 
a timely request for a hearing or petition 
for review is filed, the Administrator’s 
determination or the ALJ’s decision, as 
appropriate, would be inoperative 
unless and until the ARB issues an 
order affirming the determination or 


decision, or the determination or 
decision otherwise becomes a final 
order of the Secretary. If a petition for 
review concerns only the imposition of 
debarment, however, the remainder of 
the decision would be immediately 
effective. The proposed section clarifies 
that no judicial review would be 
available to parties unless a petition for 
review to the ARB is first filed. 


Section 9.33 Mediation 
In order to resolve disputes by 


efficient and informal alternative 
dispute resolution methods to the extent 
practicable, proposed § 9.33 generally 
encourages parties to use settlement 
judges to mediate settlement 
negotiations pursuant to the procedures 
and requirements of 29 CFR 18.13. 
Proposed § 9.33 also provides that the 
assigned administrative law judge must 
approve any settlement agreement 
reached by the parties consistent with 
the procedures and requirements of 29 
CFR 18.71. 


Section 9.34 Administrative Law Judge 
Hearings 


Proposed § 9.34(a) provides for the 
OALJ to hear and decide in its 
discretion appeals concerning questions 
of law and fact from determinations of 
the Administrator issued under 
proposed § 9.31. The ALJ assigned to the 
case would act fully and finally as the 
authorized representative of the 
Secretary, subject to any appeal filed 
with the ARB, and subject to certain 
limits. 


Proposed § 9.34(a)(2) details the limits 
on the scope of review for proceedings 
before the ALJ. Proposed § 9.34(a)(2)(i) 
would exclude from the ALJ’s authority 
any jurisdiction to pass on the validity 
of any provision of part 9. Proposed 
§ 9.34(a)(2)(ii) provides that the Equal 
Access to Justice Act (EAJA), as 
amended, 5 U.S.C. 504, would not apply 
to proceedings under part 9. The 
proceedings proposed in subpart D are 
not required by an underlying statute to 
be determined on the record after an 
opportunity for an agency hearing. 
Therefore, an ALJ has no authority to 
award attorney fees and/or other 
litigation expenses pursuant to the 
provisions of the EAJA for any 
proceeding under part 9. 


Proposed § 9.34(b) states that absent a 
stay to attempt settlement, the ALJ 
would notify the parties and any 
representatives within 15 calendar days 
following receipt of the request for 
hearing of the day, time, and place for 
hearing. The hearing would be held 
within 60 days from the date of receipt 
of the hearing request under proposed 
§ 9.34(b). 
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Proposed § 9.34(c) provides that the 
ALJ may dismiss a party’s challenge to 
a determination of the Administrator if 
the party or the party’s representative 
requests a hearing and fails to attend the 
hearing without good cause. Proposed 
§ 9.34(c) also provides that the ALJ may 
dismiss a challenge to a determination 
of the Administrator if a party fails to 
comply with a lawful order of the ALJ. 


Under proposed § 9.34(d), the 
Administrator would have the right, at 
the Administrator’s discretion, to 
participate as a party or as amicus 
curiae at any time in the proceedings. 
This would include the right to petition 
for review of an ALJ’s decision in a case 
in which the Administrator has not 
previously participated. The 
Administrator would be required to 
participate as a party in any proceeding 
in which the Administrator has 
determined that part 9 has been 
violated, except where the proceeding 
only concerns a challenge to the amount 
of monetary relief awarded. 


Under proposed § 9.34(e), a Federal 
agency that is interested in a proceeding 
would be able to participate as amicus 
curiae at any time in the proceedings. 
The proposed section also states that 
copies of all pleadings in a proceeding 
must be served on the interested Federal 
agency at the request of such Federal 
agency, even if the Federal agency is not 
participating in the proceeding. 


Proposed § 9.34(f) provides that 
copies of the request for hearing under 
this part would be sent to the WHD 
Administrator and the Associate 
Solicitor, regardless of whether the 
Administrator is participating in the 
proceeding. 


With certain exceptions, proposed 
§ 9.34(g) would apply the rules of 
practice and procedure for 
administrative hearings before the OALJ 
at 29 CFR part 18, subpart A, to 
administrative proceedings under this 
part 9. The exceptions provide that part 
9 would be controlling to the extent it 
provides any rules of special application 
that may be inconsistent with the rules 
in part 18, subpart A. In addition, 
proposed § 9.34(g) provides that the 
Rules of Evidence at 29 CFR part 18, 
subpart B, would be inapplicable to 
administrative proceedings under this 
part. This proposed section clarifies that 
rules or principles designed to assure 
production of the most probative 
evidence available would be applied, 
and that the ALJ may exclude 
immaterial, irrelevant, or unduly 
repetitive evidence. 


Proposed § 9.34(h) would require ALJ 
decisions (containing appropriate 
findings, conclusions, and an order) to 
be issued within 60 days after 


completion of the proceeding and to be 
served upon all parties to the 
proceeding. 


Under proposed § 9.34(i), upon the 
issuance of a decision that a violation 
has occurred, the ALJ would order the 
successor contractor to take appropriate 
action to remedy the violation. The 
remedies may include ordering the 
successor contractor to hire each 
affected employee in a position on the 
contract for which the employee is 
qualified, together with compensation 
(including lost wages), terms, 
conditions, and privileges of that 
employment. If the Administrator has 
sought debarment, the order would also 
be required to address whether 
debarment is appropriate. 


Proposed § 9.34(j) would allow the 
ALJ to assess against a successor 
contractor a sum equal to the aggregate 
amount of all costs (not including 
attorney fees) and expenses reasonably 
incurred by the aggrieved employee(s) 
in the proceeding when an order finding 
the successor contractor violated part 9 
is issued. This amount would be 
awarded in addition to any unpaid 
wages or other relief due. 


Proposed § 9.34(k) provides that the 
ALJ’s decision would become the final 
order of the Secretary, unless a timely 
appeal is filed with the ARB. 


Section 9.35 Administrative Review 
Board Proceedings 


Proposed § 9.35 describes the ARB’s 
jurisdiction and provides the 
procedures for appealing an ALJ 
decision to the ARB under Executive 
Order 14055. 


Proposed § 9.35(a)(1) states the ARB 
has jurisdiction to hear and decide in its 
discretion appeals from the 
Administrator’s determinations issued 
under § 9.31, and from ALJ decisions 
issued under § 9.34. 


Proposed § 9.35(a)(2) identifies the 
limitations on the ARB’s scope of 
review, including a restriction on 
passing on the validity of any provision 
of part 9, a general prohibition on 
receiving new evidence in the record 
(because the ARB is an appellate body 
and must decide cases before it based on 
substantial evidence in the existing 
record), and a bar on granting attorney 
fees or other litigation expenses under 
the EAJA. 


Proposed § 9.35(b) provides that the 
ARB would issue a final decision within 
90 days following receipt of the petition 
for review and would serve the decision 
by mail on all parties at their last known 
address, and on the Chief ALJ, if the 
case involves an appeal from an ALJ’s 
decision. 


Proposed § 9.35(c) requires the ARB’s 
order to mandate action to remedy the 
violation if the ARB concludes a 
violation occurred. Such action may 
include hiring each affected employee 
in a position on the contract for which 
the employee is qualified, together with 
compensation (including lost wages), 
terms, conditions, and privileges of that 
employment. If the Administrator has 
sought debarment, the ARB would be 
required to determine whether 
debarment is appropriate. Proposed 
§ 9.35(c) also provides that the ARB’s 
order is subject to discretionary review 
by the Secretary as provided in 
Secretary’s Order 01–2020 or any 
successor to that order. See Secretary of 
Labor’s Order, 01–2020 (Feb. 21, 2020), 
85 FR 13186 (Mar. 6, 2020). 


Proposed § 9.35(d) allows the ARB to 
assess against a successor contractor a 
sum equal to the aggregate amount of all 
costs (not including attorney fees) and 
expenses reasonably incurred by the 
aggrieved employee(s) in the 
proceeding. This amount would be 
awarded in addition to any unpaid 
wages or other relief due under § 9.23(b) 
of this part. 


Proposed § 9.35(e) provides that the 
ARB’s decision will become the 
Secretary’s final order in the matter in 
accordance with Secretary’s Order 01– 
2020 (or any successor to that order), 
which provides for discretionary review 
of such orders by the Secretary. See id. 


Section 9.36 Severability 
Section 10 of Executive Order 14055 


states that if any provision of the order, 
or the application of any such provision 
to any person or circumstance, is held 
to be invalid, the remainder of the order 
and the application shall not be 
affected. See 86 FR 66400. Consistent 
with this directive, the Department 
proposes to include a severability clause 
in part 9. Proposed § 9.36 explains that 
each provision would be capable of 
operating independently from one 
another. If any provision of part 9 is 
held to be invalid or unenforceable by 
its terms, or as applied to any person or 
circumstance, or stayed pending further 
agency action, the Department intends 
that the remaining provisions would 
remain in effect. 


III. Paperwork Reduction Act 
The Paperwork Reduction Act of 1995 


(PRA), 44 U.S.C. 3501 et seq., and its 
attendant regulations, 5 CFR part 1320, 
require the Department to consider the 
agency’s need for its information 
collections, their practical utility, the 
impact of paperwork and other 
information collection burdens imposed 
on the public, and how to minimize 
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those burdens. The PRA typically 
requires an agency to provide notice and 
seek public comments on any proposed 
collection of information contained in a 
proposed rule. See 44 U.S.C. 
3506(c)(2)(B); 5 CFR 1320.8. 


This rulemaking would require the 
creation of a new information collection 
as well as modification to the burdens 
for an existing collection. As required 
by the PRA, the Department has 
submitted information collections, 
including a new information collection 
and a revision of an existing collection, 
to OMB for review to reflect new 
burdens and changes to existing 
burdens that will result from the 
implementation of Executive Order 
14055. 


Summary: This rulemaking proposes 
to enact regulations implementing 
Executive Order 14055, which generally 
requires Federal service contracts, 
subcontracts, and their solicitations to 
include a clause requiring the successor 
contractor, and its subcontractors, under 
a contract that succeeds a contract for 
performance of the same or similar 
services, to offer service employees 
employed under the predecessor 
contract whose employment will be 
terminated as a result of the award of 
the successor contract a right of first 
refusal of employment in positions for 
which they are qualified. Section 5 of 
Executive Order 14055 contains 
exclusions, directing that the order will 
not apply to contracts under the 
simplified acquisition threshold or 
employees who were hired to work 
under a Federal service contract and one 
or more nonfederal service contracts as 
part of a single job, provided that the 
employees were not deployed in a 
manner that was designed to avoid the 
purposes of the Executive order. Section 
6 of the order permits agencies to except 
certain contracts from the requirements 
of the Executive Order in certain 
circumstances. Section 8 of Executive 
Order 14055 grants the Secretary of 
Labor authority to investigate potential 
violations of, and obtain compliance 
with, the order. 


Purpose and use: This proposed rule, 
which would implement Executive 
Order 14055, contains the following 
provisions that could be considered to 
entail collections of information: (1) The 
requirement in proposed § 9.12(e) that 
contractors submit a list of the names of 
all service employees working under the 
contract and it subcontractors to the 
contracting officer before contract 
completion; (2) disclosure and 
recordkeeping requirements for covered 
contractors described in proposed 
§ 9.12(f); (3) the complaint process 
described in proposed § 9.21; (4) 


disclosure and records requirements 
under proposed § 9.5; and (5) the 
administrative proceedings described in 
proposed subpart D. 


Proposed § 9.12 states compliance 
requirements for contractors covered by 
Executive Order 14055. Proposed § 9.12 
would require, with certain exceptions, 
a successor contractor and its 
subcontractors to make good faith 
employment offers to qualified service 
employees employed on the predecessor 
contract whose employment will be 
terminated as a result of award of the 
successor contract or the expiration of 
the predecessor contract. Proposed 
§ 9.12(e) would require a predecessor 
contractor to furnish the contracting 
officer a certified list of the names of all 
service employees working under the 
contract and its subcontracts during the 
last month of contract performance. 
Additionally, proposed § 9.12(e)(3) 
would require a contractor to provide 
service employees with written notice of 
their possible right to an offer of 
employment on a successor contract. 
Proposed § 9.11 would require the 
contracting officer to furnish that list to 
the successor contractor prior to the 
start of performance of the successor’s 
contract. The successor contractor 
would then use that list to aid in 
satisfying the requirements of § 9.12(a). 
Proposed § 9.12(e)(2) permits the 
contractor to submit and retain the list 
submitted to satisfy the requirements of 
29 CFR 4.6(l)(2) (see OMB Control 
Number 1235–0007) to meet these 
provisions. As contractors are already 
required to develop this list to comply 
with the SCA, the Department believes 
that this requirement does not impose 
any additional information collection 
requirements on contractors. However, 
under proposed § 9.11(c)(3), when an 
agency decides not to include a location 
continuity requirement, the agency must 
ensure that the contractor notifies 
affected workers in writing of the 
agency determination and the right of 
interested parties to request 
reconsideration. The contractor is 
required to confirm to the contracting 
agency that such notice was provided. 


In order to verify compliance with the 
requirements in part 9, proposed 
§ 9.12(f) would require contractors to 
maintain for 3 years copies of certain 
records that are subject to OMB 
clearance under the PRA, including (1) 
any written offers of employment or a 
contemporaneous written record of any 
oral offers of employment, including the 
date, location, and attendance roster of 
any employee meeting(s) at which the 
offers were extended; a summary of 
each meeting; a copy of any written 
notice that may have been distributed, 


and the names of the employees from 
the predecessor contract to whom an 
offer was made; (2) any record that 
forms the basis for any exclusion or 
exception claimed from the 
nondisplacement requirements; and (3) 
a copy of the employee list received 
from the contracting agency and the 
employee list provided to the 
contracting agency. See 44 U.S.C. 
3502(3), 3518(c)(1); 5 CFR 1320.3(c), 
–.4(a)(2), –.4(c). Additionally, proposed 
§ 9.12(f)(2) requires contractors to 
maintain evidence of any notices that 
they have provided to workers, or 
workers’ collective bargaining 
representatives, to satisfy the 
requirements of the order or these 
regulations. These would include 
records of notices of the possibility of 
employment on the successor contract 
that are required under § 9.12(e)(3) of 
the regulations; notices of agency 
exceptions that a contracting agency 
requires a contractor to provide under 
section 6(b) of the order, and as 
described in § 9.5(g) of the regulations; 
and notices that a contracting agency 
has declined to include location 
continuity requirements or preferences 
in a solicitation, pursuant to § 9.11(c)(3) 
of the regulations. 


WHD obtains PRA clearance under 
control number 1235–0021 for an 
information collection covering 
complaints alleging violations of various 
labor standards that the agency already 
administers and enforces. An 
Information Collection Request (ICR) 
has been submitted to revise the 
approval to incorporate the regulatory 
citations in this proposed rule 
applicable to complaints and adjust 
burden estimates to reflect any increase 
in the number of complaints filed. 


Proposed subpart D establishes 
administrative proceedings to resolve 
investigation findings. Particularly with 
respect to hearings, the rule would 
impose information collection 
requirements. The Department notes 
that information exchanged between the 
target of a civil or an administrative 
action and the agency in order to resolve 
the action would be exempt from PRA 
requirements. See 44 U.S.C. 
3518(c)(1)(B); 5 CFR 1320.4(a)(2). This 
exemption applies throughout the civil 
or administrative action (such as an 
investigation and any related 
administrative hearings). Therefore, the 
Department has determined the 
administrative requirements contained 
in subpart D of this proposed rule are 
exempt from needing OMB approval 
under the PRA. 


Information and technology: There is 
no particular order or form of records 
prescribed by the proposed regulations. 
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2 See 58 FR 51735, 51741 (Oct. 4, 1993). 


A contractor may meet the requirements 
of this proposed rule using paper or 
electronic means. WHD, in order to 
reduce burden caused by the filing of 
complaints that are not actionable by 
the agency, uses a complaint filing 
process in which complainants discuss 
their concerns with WHD professional 
staff. This process allows agency staff to 
refer complainants raising concerns that 
are not actionable under wage and hour 
laws and regulations to an agency that 
may be able to offer assistance. 


Public comments: The Department 
seeks comments on its analysis that this 
NPRM creates a slight increase in 
paperwork burden associated with ICR 
1235–0021 and creates a new collection 
and supporting burdens on the 
regulated community in 1235–ONEW. 
Commenters may send their views on 
the Department’s PRA analysis in the 
same way they send comments in 
response to the NPRM as a whole (e.g., 
through the www.regulations.gov 
website), including as part of a comment 
responding to the broader NPRM. 
Alternatively, commenters may submit a 
comment specific to this PRA analysis 
by sending an email to 
WHDPRAComments@dol.gov. While 
much of the information provided to 
OMB in support of the information 
collection request appears in the 
preamble, interested parties may obtain 
a copy of the supporting statements for 
the new recordkeeping collection and 
revised complaint process collection by 
sending a written request to the mail 
address shown in the ADDRESSES section 
at the beginning of this preamble. 
Alternatively, a copy of the new ICR 
with applicable supporting 
documentation; including a description 
of the likely respondents, proposed 
frequency of response, and estimated 
total burden may be obtained free of 
charge from the RegInfo.gov website. 
Similarly, the complaint process ICR is 
available by visiting http://
www.reginfo.gov/public/do/PRAMain 
website. As previously indicated, 
written comments directed to the 
Department may be submitted within 30 
days of publication of this notification. 


OMB and the Department are 
particularly interested in comments 
that: 


• Evaluate whether the proposed 
collections of information are necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 


• Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 


• Enhance the quality, utility, and 
clarity of the information to be 
collected; and 


• Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 


Total burden for the new and 
complaint process information 
collections, including the burdens that 
will be unaffected by this proposed rule 
and any changes are summarized as 
follows: 


Type of review: Revision to currently 
approved information collections. 


Agency: Wage and Hour Division, 
Department of Labor. 


Title: Employment Information Form. 
OMB Control Number: 1235–0021. 
Affected public: Private sector, 


businesses or other for-profits and 
Individuals or Households. 


Estimated number of respondents: 
38,254 (10 from this rulemaking). 


Estimated number of responses: 
38,254 (10 from this rulemaking). 


Frequency of response: On occasion. 
Estimated annual burden hours: 


12,751 (3 burden hours due to this 
NPRM). 


Estimated annual burden costs 
(capital/startup): $0 ($0 from this 
rulemaking). 


Estimated annual burden costs 
(operations/maintenance): $0 ($0 from 
this rulemaking). 


Estimated annual burden costs: 
$559,896 ($132 from this rulemaking). 


Type of Review: New Collection. 
Title: Nondisplacement of Qualified 


Workers Under Service Contracts. 
OMB Control Number: 1235–0NEW. 
Affected public: Private sector, 


businesses or other for-profits and 
Individuals or Households. 


Estimated number of respondents: 
249,400. 


Estimated number of responses: 
4,257,000. 


Frequency of response: Various. 
Estimated annual burden hours: 


230,050. 
Estimated annual burden costs: 


$14,237,795. 


IV. Executive Order 12866, Regulatory 
Planning and Review; Executive Order 
13563, Improved Regulation and 
Regulatory Review 


Under Executive Order 12866, OMB’s 
Office of Information and Regulatory 
Affairs (OIRA) determines whether a 
regulatory action is significant and, 
therefore, subject to the requirements of 


the Executive Order and OMB review.2 
Section 3(f) of Executive Order 12866 
defines a ‘‘significant regulatory action’’ 
as a regulatory action that is likely to 
result in a rule that may: (1) have an 
annual effect on the economy of $100 
million or more, or adversely affect in 
a material way a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
state, local, or tribal governments or 
communities (also referred to as 
economically significant); (2) create 
serious inconsistency or otherwise 
interfere with an action taken or 
planned by another agency; (3) 
materially alter the budgetary impact of 
entitlements, grants, user fees or loan 
programs or the rights and obligations of 
recipients thereof; or (4) raise novel 
legal or policy issues arising out of legal 
mandates, the President’s priorities, or 
the principles set forth in the Executive 
Order. OIRA has determined that this 
proposed rule is a ‘‘significant 
regulatory action’’ under section 3(f) of 
Executive Order 12866 and is 
economically significant. 


Executive Order 13563 directs 
agencies to, among other things, propose 
or adopt a regulation only upon a 
reasoned determination that its benefits 
justify its costs; that it is tailored to 
impose the least burden on society, 
consistent with obtaining the regulatory 
objectives; and that, in choosing among 
alternative regulatory approaches, the 
agency has selected those approaches 
that maximize net benefits. Executive 
Order 13563 recognizes that some costs 
and benefits are difficult to quantify and 
provides that, when appropriate and 
permitted by law, agencies may 
consider and discuss qualitatively 
values that are difficult or impossible to 
quantify, including equity, human 
dignity, fairness, and distributive 
impacts. The analysis below outlines 
the impacts that the Department 
anticipates may result from this 
proposed rule and was prepared 
pursuant to the above-mentioned 
executive orders. 


A. Introduction 
On November 18, 2021, President 


Joseph R. Biden, Jr. issued Executive 
Order 14055, ‘‘Nondisplacement of 
Qualified Workers Under Service 
Contracts.’’ 86 FR 66397 (Nov. 23, 
2021). This order explains that ‘‘[w]hen 
a service contract expires, and a follow- 
on contract is awarded for the same or 
similar services, the Federal 
Government’s procurement interests in 
economy and efficiency are best served 
when the successor contractor or 
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3 The Department recognizes that some SCA- 
covered contracts that would be covered by this 
rule are not reflected in USASpending.gov (i.e., they 
are SCA-covered contracts that are not procuring 


services directly for the Federal Government, 
including certain licenses, permits, cooperative 
agreements, and concessions contracts, such as, for 
example, delegated leases of space on a military 
base from an agency to a contractor whereby the 
contractor operates a barber shop). However, the 
Department estimates that the number of firms 
holding such SCA-covered nonprocurement 
contracts is a small fraction of the number of firms 
identified based on USASpending.gov. 


4 The Department also acknowledges that prime 
contracts that are less than $250,000 and their 
subcontracts would not be covered by this 
regulation but has not made an adjustment for these 
contracts in the estimation of covered contractors. 
Therefore, this estimate may be an overestimate of 
the number of contractors that are actually affected. 


5 The Department estimated the number of prime 
contractors using the 2021 USASpending data and 
found that there were fewer contractors in 2021 
than in 2019. The number of prime contractors in 
2019 was 85,987 and the number of prime 
contractors in 2021 was 78,347. This finding is in 
line with our hypothesis that remote work for 
federal employees could have reduced the demand 
for SCA contractors in 2021. 


6 For example, the government purchases pencils; 
however, a contract solely to purchase pencils is 
not covered by the SCA and so would not be 
covered by the Executive order. Contracts for goods 
were identified in the USASpending.gov data if the 
product or service code begins with a number (the 
code for services begins with a letter). 


7 Contracts covered by DBA were identified in the 
USASpending.gov data where the ‘‘Construction 
Wage Rate Requirements’’ element for a contract is 
marked ‘‘Y,’’ meaning that the contracting agency 
flagged that the contract is covered by the DBA. 


8 For subcontractors, the Department was unable 
to make restrictions to limit the data to SCA 
contracts because none of the necessary variables 
are available in the USASpending database (i.e., the 
Labor Standards variable, the Construction Wage 
Rate Requirements variable, or the product or 
service code variable). 


9 The North American Industry Classification 
System (NAICS) is a method by which Federal 
statistical agencies classify business establishments 
in order to collect, analyze, and publish data about 
certain industries. Each industry is categorized by 
a sequence of codes ranging from 2 digits (most 
aggregated level) to 6 digits (most granular level). 
https://www.census.gov/naics/. 


10 In the data, a NAICS code is assigned to the 
contract and identifies the industry in which the 
contract work is typically performed. If a firm has 
contracts in several NAICS, the Department has 
assigned it to only one NAICS based on the ordering 
of the contracts in the data (this approximates a 
random assignment to one NAICS). 


subcontractor hires the predecessor’s 
employees, thus avoiding displacement 
of these employees.’’ Accordingly, 
Executive Order 14055 provides that 
contractors and subcontractors 
performing on covered Federal service 
contracts must in good faith offer 
service employees employed under the 
predecessor contract a right of first 
refusal of employment. The order 
applies to all contracts that are covered 
by the SCA. 


This proposed rule requires that 
contracting agencies incorporate into 
every covered Federal service contract 
the contract clause included in 
Executive Order 14055. That clause 
requires a successor contractor and its 
subcontractors to make bona fide, 
express offers of employment to service 
employees employed under the 
predecessor contract whose 
employment would be terminated with 
the change of contract. The required 
contract clause also forbids successor 
contractors or subcontractors from 
filling any contract employment 
openings prior to making such good 
faith offers of employment to employees 
of the predecessor contractor or 
subcontractor. See section II.B. for an in- 
depth discussion of the provisions of 
the Executive order. 


B. Number of Potentially Affected 
Contractor Firms and Workers 


1. Number of Potentially Affected 
Contractor Firms 


To determine the number of firms that 
could potentially be affected by this 
rulemaking, the Department estimated a 
range of potentially affected firms. The 
more narrowly defined population 
(firms actively holding SCA-covered 
contracts) includes 119,700 firms (Table 
1). The broader population (including 
those bidding on SCA contracts but 
without active contracts, or those 
considering bidding in the future) 
includes 449,200 firms. 


i. Firms Currently Holding SCA 
Contracts 


USASpending.gov—the official source 
for spending data for the U.S. 
Government—contains Government 
award data from the Federal 
Procurement Data System Next 
Generation (FPDS–NG), which is the 
system of record for Federal 
procurement data. The Department used 
these data to identify the number of 
firms that currently hold SCA 
contracts.3 4 Although more recent data 


are available, the Department used data 
from 2019 to avoid any shifts in the data 
associated with the COVID–19 
pandemic in 2020. Because many 
Federal employees were working 
remotely throughout 2020 and 2021, 
reliance on service contracts for Federal 
buildings may have been reduced 
during those years and may not reflect 
the level of employment on and 
incidence of SCA contracts going 
forward.5 The Department welcomes 
comments and data on how the COVID– 
19 pandemic has impacted firms and 
workers on SCA contracts. 


To identify firms with SCA contracts, 
the Department included all firms with 
the ‘‘Labor Standards’’ element equal to 
‘‘Y’’ for any of their contracts, meaning 
that the contracting agency flagged the 
contract as covered by the SCA. 
However, because this flag is often 
listed as ‘‘not applicable’’ and appears 
to be reported with error, the 
Department also included some other 
firms. Of the contracts not flagged as 
SCA, the Department excluded (1) those 
for the purchase of goods 6 and (2) those 
covered by the DBA.7 The Department 
also excluded (1) awards for financial 
assistance such as direct payments, 
loans, and insurance; and (2) contracts 
performed outside the U.S. because SCA 
coverage is limited to the 50 states, the 
District of Columbia, and the U.S. 
territories. The firms for the remaining 


contracts are included as potentially 
impacted by this rulemaking. 


In 2019, there were 86,000 unique 
prime contractors in USASpending that 
fit the parameters discussed above, and 
the Department has used this number as 
an estimate of prime contractors with 
active SCA contracts. However, 
subcontractors are also impacted by this 
proposed rule. The Department 
examined 5 years of USASpending data 
(2015 through 2019) and identified 
33,700 unique subcontractors that did 
not hold contracts as prime contractors 
in 2019.8 The Department used 5 years 
of data for the count of subcontractors 
to compensate for lower-tier 
subcontractors that may not be included 
in USASpending.gov. 


In total, the Department estimates 
119,700 firms currently hold SCA 
contracts and could potentially be 
affected by this rulemaking under the 
narrow definition. Table 1 shows these 
firms by 2-digit NAICS code.9 10 


ii. All Potentially Affected Contractors 
The Department also cast a wider net 


to identify other potentially affected 
contractors, both those directly affected 
(i.e., holding contracts) and those that 
plan to bid on SCA-covered contracts in 
the future. To determine the number of 
these firms, the Department identified 
firms registered in the General Services 
Administration’s (GSA) System for 
Award Management (SAM) since all 
entities bidding on Federal procurement 
contracts as a prime or grants must 
register in SAM. The Department 
believes that firms registered in SAM 
represent those that may be affected if 
they decide to bid on an SCA contract 
as a prime in the future. However, it is 
also possible that some firms that are 
not already registered in SAM could 
decide to bid on SCA-covered contracts 
after this proposed rulemaking; these 
firms are not included in the 
Department’s estimate. The proposed 
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11 Data released in monthly files. Available at: 
https://www.sam.gov/SAM/pages/public/extracts/ 
samPublicAccessData.jsf. 


12 Entities registering in SAM are asked if they 
wish to bid on contracts. If the firm answers ‘‘yes,’’ 
then they are included as ‘‘All Awards’’ in the 


‘‘Purpose of Registration’’ column in the SAM data. 
The Department included only firms with a value 
of ‘‘Z2,’’ which denotes ‘‘All Awards.’’ 


13 While there are certain circumstances in which 
state and local government entities act as 
contractors that enter into contracts covered by the 


SCA, the number of such entities is minimal and 
including all government entities would result in an 
inappropriate overestimation. 


14 See 86 FR 38816, 38816–38898. 
15 See 81 FR 9591, 9591–9671 and 79 FR 60634– 


60733. 


rule could also impact such firms if they 
are awarded a future contract. 


Because SAM provides a more recent 
snapshot of data, the Department used 
February 2022 SAM data and identified 
415,500 registered firms.11 The 
Department excluded firms with 
expired registrations, firms only 
applying for grants,12 government 


entities (such as city or county 
governments),13 foreign organizations, 
and companies that only sell products 
and do not provide services. SAM 
includes all prime contractors and some 
subcontractors (those that are also prime 
contractors or that have otherwise 
registered in SAM). However, the 
Department is unable to determine the 


number of subcontractors that are not in 
the SAM database. Therefore, the 
Department added the subcontractors 
identified in USASpending to this 
estimate. Adding these 33,700 firms 
identified in USASpending to the 
number of firms in SAM results in 
449,200 potentially affected firms. 


TABLE 1—RANGE OF NUMBER OF POTENTIALLY AFFECTED FIRMS 


Industry NAICS 


Lower-bound estimate Upper-bound estimate 


Total Primes from 
USASpending 


Subcontractors 
from 


USASpending 
Total Firms from 


SAM 


Subcontractors 
from 


USASpending 


Agriculture, forestry, fishing and hunting ...... 11 2,482 2,482 0 5,389 5,389 0 
Mining ............................................................ 21 145 102 43 1,010 967 43 
Utilities ........................................................... 22 1,596 1,541 55 2,470 2,415 55 
Construction .................................................. 23 13,708 5,457 8,251 57,587 49,336 8,251 
Manufacturing ................................................ 31–33 13,958 5,637 8,321 52,331 44,010 8,321 
Wholesale trade ............................................ 42 1,205 564 641 18,804 18,163 641 
Retail trade .................................................... 44–45 344 317 27 8,467 8,440 27 
Transportation and warehousing .................. 48–49 3,387 2,998 389 17,473 17,084 389 
Information .................................................... 51 4,061 3,735 326 13,515 13,189 326 
Finance and insurance .................................. 52 475 429 46 3,577 3,531 46 
Real estate and rental and leasing ............... 53 2,822 2,821 1 19,482 19,481 1 
Professional, scientific, and technical serv-


ices ............................................................ 54 37,739 26,103 11,636 116,120 104,484 11,636 
Management of companies and enterprises 55 3 3 0 598 598 0 
Administrative and waste services ................ 56 15,120 11,509 3,611 37,613 34,002 3,611 
Educational services ..................................... 61 3,609 3,359 250 17,433 17,183 250 
Health care and social assistance ................ 62 7,004 6,987 17 36,376 36,359 17 
Arts, entertainment, and recreation .............. 71 916 915 1 5,562 5,561 1 
Accommodation and food services ............... 72 3,037 3,031 6 11,170 11,164 6 
Other services ............................................... 81 8,084 7,997 87 24,191 24,104 87 


Total private ........................................... ........................ 119,695 85,987 33,708 449,168 415,460 33,708 


2. Number of Potentially Affected 
Workers 


There are no readily available data on 
the number of workers working on SCA 
contracts; therefore, to estimate the 
number of these workers, the 
Department employed the approach 
used in the 2021 final rule, ‘‘Increasing 
the Minimum Wage for Federal 
Contractors,’’ which implements 
Executive Order 14026.14 That 
methodology is based on the 2016 
rulemaking implementing Executive 
Order 13706’s (Establishing Paid Sick 
Leave for Federal Contractors) paid sick 
leave requirements, which contained an 
updated version of the methodology 


used in the 2014 rulemaking for 
Executive Order 13658 (Establishing a 
Minimum Wage for Contractors).15 
Using this methodology, the Department 
estimated the number of workers who 
work on SCA contracts, representing the 
number of ‘‘potentially affected 
workers,’’ is 1.4 million potentially 
affected workers. This number is likely 
an overestimate because some workers 
will be in positions not covered by this 
rule (e.g., high-level management, non- 
service employees). 


The Department estimated the 
number of potentially affected workers 
in two parts. First, the Department 
estimated employees and self-employed 


workers working on SCA contracts in 
the 50 States and the District of 
Columbia. Second, the Department 
estimated the number of SCA workers in 
the U.S. territories. 


iii. Workers on SCA Contracts in the 50 
States and the District of Columbia 


SCA contract employees on covered 
contracts were estimated by taking the 
ratio of covered Federal contracting 
expenditures to total output, by 
industry. Total output is the market 
value of the goods and services 
produced by an industry. This ratio is 
then applied to total private 
employment in that industry (Table 2). 


To estimate SCA contracting 
expenditures, the Department used 


USASpending.gov data and the same 
methodology as used above for 


estimating affected firms. The 
Department included all contracts with 
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16 Identified when the ‘‘Construction Wage Rate 
Requirements’’ element is ‘‘Y,’’ meaning that the 
contracting agency flagged that the contract is 
covered by DBA. 


17 Bureau of Economic Analysis (BEA) (2020). 
Table 8. Gross Output by Industry Group. https:// 
www.bea.gov/news/2020/gross-domestic-product- 
industry-fourth-quarter-and-year-2019. The BEA 
provides the definition: ‘‘Gross output of an 
industry is the market value of the goods and 
services produced by an industry, including 


commodity taxes. The components of gross output 
include sales or receipts and other operating 
income, commodity taxes, plus inventory change. 
Gross output differs from value added, which 
measures the contribution of the industry’s labor 
and capital to its gross output.’’ 


18 Bureau of Labor Statistics. OEWS. May 2019. 
Available at: http://www.bls.gov/oes/. 


19 GDP is limited to personal consumption 
expenditures and gross private domestic 
investment. 


20 For example, in Puerto Rico, personal 
consumption expenditures plus gross private 
domestic investment equaled $73.4 billion. 
Therefore, Puerto Rico gross output was calculated 
as $73.4 billion × 1.5 = $110.1 billion. 


21 For the U.S. territories, the unincorporated self- 
employed are excluded because CPS data are not 
available on the number of unincorporated self- 
employed workers in U.S. territories. 


the ‘‘Labor Standards’’ element equal to 
‘‘Y,’’ meaning that the contracting 
agency flagged the contract as covered 
by SCA. Of the contracts not flagged as 
SCA, the Department excluded (1) those 
for the purchase of goods and (2) those 
covered by DBA.16 The firms for the 
remaining contracts are also included as 
potentially impacted by this 
rulemaking. The Department also 
excluded (1) awards for financial 
assistance such as direct payments, 
loans, and insurance; and (2) contracts 
performed outside the U.S. because SCA 
coverage is limited to the 50 states, the 
District of Columbia, and the U.S. 
territories. 


To determine the share of all output 
associated with SCA contracts, the 
Department divided contracting 
expenditures by gross output, in each 2- 
digit NAICS code.17 This results in 0.93 
percent of output being covered by SCA 
contracts (Table 2). The Department 
then multiplied the ratio of covered-to- 
gross output by private sector 
employment for each NAICS to estimate 
the share of employees working on SCA 
contracts. The Department’s private 
sector employment number is primarily 
comprised of employment from the May 
2019 Occupational Employment and 
Wage Statistics (OEWS), formerly the 
Occupational Employment Statistics.18 


However, the OEWS excludes 
unincorporated self-employed workers, 
so the Department supplemented OEWS 
data with data from the 2019 Current 
Population Survey Merged Outgoing 
Rotation Group (CPS MORG) to include 
unincorporated self-employed workers 
in the estimate of workers. 


According to this methodology, the 
Department estimated there are 1.4 
million workers on SCA covered 
contracts in the 50 States and the 
District of Columbia (see Table 2 below). 
This methodology represents the 
number of year-round-equivalent 
potentially affected workers who work 
exclusively on SCA contracts. Thus, 
when the Department refers to 
potentially affected employees in this 
analysis, the Department is referring to 
this conceptual number of people 
working exclusively on covered 
contracts. The total number of 
potentially affected workers will likely 
exceed this number because not all 
workers work exclusively on SCA 
contracts. However, some of the total 
number of potentially affected workers 
may not be covered by this rulemaking. 


iv. Workers on SCA Contracts in the 
U.S. Territories 


The methodology used to estimate 
potentially affected workers in certain 


U.S. territories (American Samoa, the 
Commonwealth of the Northern Mariana 
Islands, Guam, Puerto Rico, and the U.S. 
Virgin Islands) is similar to the 
methodology used above for the 50 
States and the District of Columbia. The 
primary difference is that data on gross 
output in the U.S. territories are not 
available, and so the Department had to 
make some additional assumptions. The 
Department approximated gross output 
in the U.S. territories by calculating the 
ratio of gross output to Gross Domestic 
Product (GDP) for the U.S. (1.5), then 
multiplying that ratio by GDP in each 
territory to estimate total gross 
output.19 20 The other difference is the 
analysis is not performed by NAICS 
because the GDP data are not available 
at that level of disaggregation. 


The rest of the methodology follows 
the methodology for the 50 States and 
the District of Columbia. To determine 
the share of all output associated with 
SCA contracts, the Department divided 
contract expenditures from 
USASpending.gov, for each territory, by 
gross output. The Department then 
multiplied the ratio of covered contract 
spending to gross output by private 
sector employment (from the OEWS) to 
estimate the number of workers working 
on covered contracts (9,900).21 


TABLE 2—NUMBER OF POTENTIALLY AFFECTED WORKERS 


NAICS 
Total private 


output 
(billions) a 


Covered con-
tracting output 


(millions) b 


Share output 
from covered 
contracting 
(percent) 


Private sector 
workers 


(1,000s) c 


Workers on 
SCA contracts 


(1,000s) d 


11 ......................................................................................... $450 $431 0.10 1,168 1 
21 ......................................................................................... 577 104 0.02 699 0 
22 ......................................................................................... 498 2,350 0.47 547 3 
23 ......................................................................................... 1,662 7,218 0.43 9,100 40 
31–33 ................................................................................... 6,266 42,023 0.67 12,958 87 
42 ......................................................................................... 2,098 183 0.01 5,955 1 
44–45 ................................................................................... 1,929 331 0.02 16,488 3 
48–49 ................................................................................... 1,289 14,288 1.11 6,215 69 
51 ......................................................................................... 1,942 10,308 0.53 2,971 16 
52 ......................................................................................... 3,161 12,474 0.39 6,180 24 
53 ......................................................................................... 4,143 968 0.02 2,699 1 
54 ......................................................................................... 2,487 151,809 6.10 10,581 646 
55 ......................................................................................... 675 0 0.00 2,470 0 
56 ......................................................................................... 1,141 36,238 3.18 10,158 323 
61 ......................................................................................... 381 4,140 1.09 3,271 36 
62 ......................................................................................... 2,648 11,130 0.42 20,791 87 
71 ......................................................................................... 382 82 0.02 2,949 1 
72 ......................................................................................... 1,192 1,019 0.09 14,303 12 
81 ......................................................................................... 772 2,699 0.35 5,260 18 
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22 This includes the median base wage of $30.83 
from the 2021 OEWS plus benefits paid at a rate of 
46 percent of the base wage, as estimated from the 
BLS’s Employer Costs for Employee Compensation 
(ECEC) data, and overhead costs of 17 percent. 
OEWS data available at: https://www.bls.gov/ 
news.release/ocwage.t01.htm. 


TABLE 2—NUMBER OF POTENTIALLY AFFECTED WORKERS—Continued 


NAICS 
Total private 


output 
(billions) a 


Covered con-
tracting output 


(millions) b 


Share output 
from covered 
contracting 
(percent) 


Private sector 
workers 


(1,000s) c 


Workers on 
SCA contracts 


(1,000s) d 


Territories ............................................................................. 156 1,501 e 963 9.9 


Total .............................................................................. 33,691 297,794 0.88% 134,761 1,376 


a Bureau of Economic Analysis, NIPA Tables, Gross output. 2019. For territories, gross output is estimated by multiplying total GDP for the ter-
ritory by the ratio of total gross output to total GDP for the U.S. 


b USASpending.gov. Contracting expenditures for covered contracts in 2019. 
c OEWS May 2019. Excludes Federal U.S. Postal service employees, employees of government hospitals, and employees of government edu-


cational institutions. For non-territories, added to the OWES employee estimates were unincorporated self-employed workers from the 2019 CPS 
MORG data. 


d Assumes share of expenditures on contracting is same as share of employment. Assumes employees work exclusively, year-round on Fed-
eral contracts. Thus, this may be an underestimate if some employees are not working entirely on Federal contracts. 


e Varies based on U.S. territory. 


Because there is no readily available 
data source on workers on SCA 
contracts, and employment is spread 
throughout many industries, the 
Department was unable to provide any 
estimates of demographic information 
for potentially affected workers. The 
Department welcomes any data sources 
that would allow it to analyze the 
demographic composition of SCA 
contract workers, so that it can better 
assess any equity impacts of this 
rulemaking. 


C. Costs 


1. Rule Familiarization Costs 


The proposed rule would impose 
direct costs on some covered contractors 
that will review the regulations to 
understand their responsibilities. Both 
firms that currently hold contracts that 
may be awarded to a successor 
contractor in the future and firms that 
are considering bidding on an SCA 
contract may be interested in reviewing 
this rule, so the Department used the 
upper-bound estimate of 449,168 
potentially affected firms to calculate 
rule familiarization costs. This is an 
overestimate, because not all of the 
firms that are registered in SAM are 
predecessor contractors or will bid on 
an SCA contract. Those that are not 
interested in bidding would not need to 
review the rule. 


The Department estimates that, on 
average, 30 minutes of a human 
resources staff member’s time will be 
spent reviewing the rulemaking. Some 
firms will spend more time reviewing 
the rule, but as discussed above, many 
others will spend less or no time 
reviewing the rule, so the Department 
believes that this average estimate is 
appropriate. Many firms will also just 
rely on third-party summaries of the 
rule or the comprehensive compliance 
assistance materials published by the 
Department. This rule is also 


substantially similar to the 2011 final 
rule implementing Executive Order 
13495 (Nondisplacement of Qualified 
Workers Under Service Contracts), with 
which many firms were already 
familiar. Thus, this proposed regulation 
would not introduce an entirely novel 
policy that would require substantively 
more time for rule familiarization. This 
time estimate only represents the cost of 
reviewing the rule; any implementation 
costs are calculated separately below. 
The cost of this time is the median 
loaded wage for a Compensation, 
Benefits, and Job Analysis Specialist of 
$50.25 per hour.22 Therefore, the 
Department has estimated regulatory 
familiarization costs to be $11,285,346 
($50.25 per hour × 0.5 hour × 449,168 
contractors). The Department has 
included all regulatory familiarization 
costs in Year 1. The Department 
welcomes comments on these rule 
familiarization estimates. 


2. Implementation Costs 


This proposed rule contains various 
requirements for contractors. The 
proposal includes a contract clause 
provision requiring contracting agencies 
to ensure that service contracts and 
subcontracts that succeed a contract for 
performance of the same or similar 
work, and solicitations for such 
contracts and subcontracts, include the 
nondisplacement contract clause. This 
provision comes directly from Executive 
Order 14055, and the Department 
estimates that it will take an average of 
30 minutes total for contractors to 
incorporate the contract clause into 
their covered subcontracts. This 
estimate is similar to the one used in the 


Executive Order 13495 final rule. 
Additionally, a contractor must notify 
affected workers and their collective 
bargaining representatives, if any, in 
writing of the agency’s determination to 
grant an exception. When an agency 
decides not to include a location 
continuity requirement or preference, 
the contractor must notify affected 
workers and their collective bargaining 
representatives, if any, in writing of the 
agency’s determination and the right of 
interested parties to request 
reconsideration. Additionally, 
predecessor contractors are required to 
provide written notice to service 
employees employed under the contract 
of their possible right to an offer of 
employment on the successor contract. 
The Department estimates that these 
requirements would take an average of 
30 minutes for each contractor. The 
Department believes that this average 
estimate is appropriate because these 
requirements would not apply to all 
potentially affected contractors; they 
would only apply when an agency 
grants an exception or when the agency 
decides not to include a location 
continuity requirement or preference. 


For these cost estimates, the 
Department used the lower-bound of 
potentially affected firms (119,695), 
because only the firms that will have a 
covered contract would incur these 
implementation costs. The cost of this 
time is the median loaded wage for a 
Compensation, Benefits, and Job 
Analysis Specialist of $50.25 per hour. 
Therefore, the Department has estimated 
the cost of these requirements to be 
$6,014,674 ($50.25 per hour × 1 hour × 
119,695 contractors). This estimate is 
likely an overestimate, because many 
SCA contracts can last for several years. 
Therefore, only a fraction of these firms 
would need to include the required 
contract clause each year since firms 
only need to include the clause in new 
contracts (which under Executive Order 
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23 Because the contracting agency may be split 
amongst different positions, the Department has 
used the wage of a more senior position for the 
estimate. 


24 The Department has used the 2021 Rest of 
United States salary table to estimate salary 
expenses. See https://www.opm.gov/policy-data- 
oversight/pay-leave/salaries-wages/salary-tables/ 
21Tables/html/RUS_h.aspx. 


25 Based on a 2017 study from CBO. 
Congressional Budget Office, ‘‘Comparing the 
Compensation of Federal and Private-Sector 
Employees, 2011 to 2015,’’ April 25, 2017, https:// 
www.cbo.gov/publication/52637. 


14055 and this rule do not include 
options or other extensions). The 
Department does not have data on the 
average length of SCA contracts but 
welcomes comments and data to help 
inform this estimate. 


Under this proposed rule, contracting 
agencies would, among other things, be 
required to ensure contractors provide 
notice to employees on predecessor 
contracts of their possible right to an 
offer of employment, and consider 
whether performance of the work in the 
same locality or localities in which a 
predecessor contract is currently being 
performed is reasonably necessary to 
ensure economical and efficient 
provision of services. Contracting 
agencies would also be required to 
provide the list of employees on the 
predecessor contract to the successor 
contractor, to forward complaints and 
other pertinent information to WHD, 
and to retroactively incorporate the 
contract clause when it was not initially 
incorporated. Please see section II.B. for 
a more in-depth discussion of 
contracting agency requirements. The 
Department estimates that it will take 
the contracting agencies an extra 2.5 
hours of work on average on each 
covered contract, and that the work will 
be performed by a GS 14, Step 1 Federal 
employee contracting officer, with a 
fully loaded hourly wage of $97.04.23 
This includes the median base wage of 
$52.17 from Office of Personnel 
Management salary tables,24 plus 
benefits paid at a rate of 69 percent of 
the base wage,25 and overhead costs of 
17 percent. Using the USASpending 
data mentioned above, the Department 
estimated that there were 576,122 
contracts. In order to estimate the share 
of these contracts that are new in a 
given year, the Department has used 20 
percent (115,224), because SCA 
contracts tend to average about 5 years. 
The Department welcomes comments 
and data on the appropriate contract 
length to use in this estimate. Therefore, 
the estimated cost to contracting 


agencies is $27,953,342 ($97.04 per hour 
× 2.5 hours × 115,224). 


3. Recordkeeping Costs 
This proposed rule would require a 


predecessor contractor to, no less than 
30 calendar days before completion of 
the contractor’s performance of services 
on a contract, furnish the contracting 
officer a list of the names of all service 
employees under the contract and its 
subcontracts at that time. This list must 
also contain the anniversary dates of 
employment for each service employee 
under the contract and its predecessor 
contracts with either the current or 
predecessor contractors or their 
subcontractors. If changes to the 
workforce are made after the submission 
of this certified list, this proposed rule 
would also require a contractor to 
furnish the contracting officer a certified 
list of the names of all service 
employees working under the contract 
and its subcontracts during the last 
month of contract performance not less 
than 10 business days before completion 
of the contract. 


This NPRM also specifies the records 
successor contractors would be required 
to maintain, including copies of or 
documentation of any written or oral 
offers of employment, a copy of any 
written notice that may have been 
distributed, and the names of the 
employees from the predecessor 
contract to whom an offer was made. 
The NPRM would also require 
contractors to maintain a copy of any 
record that forms the basis for any 
exclusion or exception claimed, the 
employee list provided to the 
contracting agency, and the employee 
list received from the contracting 
agency. 


The Department estimates that the 
extra time associated with keeping and 
providing these records, including the 
list of employees, to be an average of 1 
hour per firm per year, and that the 
work will be completed by a 
Compensation, Benefits, and Job 
Analysis Specialist, at a rate of $50.25 
per hour. The estimated recordkeeping 
cost is $6,014,674 ($50.25 per hour × 1 
hour × 119,695). 


4. Summary of Costs 
Costs in Year 1 consist of $11,285,346 


in rule familiarization costs, 
$33,968,016 in implementation costs 
($6,014,674 for contractors and 
$27,953,342 for contracting agencies), 
and $6,014,674 in recordkeeping costs. 
Therefore, total Year 1 costs are 
$51,268,036. Costs in the following 
years consist only of implementation 


and recordkeeping costs and amount to 
$39,982,690. Average annualized costs 
over 10 years are $41.5 million using a 
7 percent discount rate, and $50.1 
million using a 3 percent discount rate. 


5. Other Potential Impacts 


This proposed rule requires successor 
contractors and subcontractors to make 
a bona fide, express offer of employment 
to each employee to a position for 
which the employee is qualified, and to 
state the time within which the 
employee must accept such offer. To 
match employees with suitable jobs 
under this proposed rule, successor 
contractors would have to spend time 
evaluating the predecessor contract 
employees and available positions. 
However, those successor contractors 
that currently hire new employees for a 
contract already must recruit workers 
and evaluate their qualifications for 
positions on the contract; thus, 
successor contractors would likely 
spend an equal amount of time 
determining job suitability under the 
proposed rule as under current 
practices. If, in the absence of this rule, 
a successor contractor would need to 
hire an entirely new workforce when it 
is awarded a contract, the requirement 
for it to make offers of employment to 
the predecessor contractor’s workforce 
could save the contractor time if the 
predecessor contract employees hold 
the same positions that the successor 
contractor is looking to fill. It may be 
easier to determine job suitability for 
workers already working in those 
positions on the contract than it would 
be for workers who are new to both the 
contract and the successor contractor. 
The Department welcomes comments 
and data on these assumptions, 
specifically if time spent allocating 
employees to available positions would 
change as a result of this proposed rule. 


Many successor contractors may 
already be keeping the predecessor 
contractor’s employees on the contract, 
so the Executive Order and this 
proposed rule would not impact any 
existing hiring practices for these firms. 
The Department welcomes comments 
with data on how prevalent it is for 
successor contractors to keep the 
employees of the predecessor 
contractor. 


There may be some limited cases in 
which the successor contractor had 
existing employees that it planned to 
assign to a newly-awarded contract, but 
the requirement to offer employment to 
predecessor contract workers would 
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26 https://www.govtech.com/data/ibm- 
government-data-breaches-becoming-less- 
costly.html. 


27 Kuhn, Peter and Lizi Yu. 2021. ‘‘How Costly is 
Turnover? Evidence from Retail.’’ Journal of Labor 
Economics 39(2), 461–496. https://
www.journals.uchicago.edu/doi/10.1086/710359. 


28 Bahn, Kate and Carmen Sanchez Cumming. 
2020. ‘‘Improving U.S. labor standards and the 
quality of jobs to reduce the costs of employee 
turnover to U.S. companies.’’ Washington Center for 
Equitable Growth Issue Brief. https://
equitablegrowth.org/improving-u-s-labor-standards- 
and-the-quality-of-jobs-to-reduce-the-costs-of- 
employee-turnover-to-u-s-companies/. 


29 The Department also acknowledges that prime 
contracts that are less than $250,000 and their 
subcontracts would not be covered by this 
regulation but has not made an adjustment for these 
contracts in the estimation of covered contractors. 
Therefore, this estimate may be an overestimate of 
the number of contractors that are actually affected. 


make the successor contractor’s existing 
employees redundant. In this situation, 
if the successor contractor truly could 
not find another position for the 
employee on the new contract or on any 
of their other existing projects, the 
continued employment of a predecessor 
contract worker could be offset by the 
successor contract worker being laid off. 
While this could potentially happen in 
certain circumstances immediately 
following the publication of this 
regulation, the Department expects that 
this situation would become relatively 
uncommon in the future once 
contractors are familiar with the 
requirements of the rule and can plan 
their staffing accordingly. Furthermore, 
these workers may themselves also be 
protected by the Executive Order. If the 
contract on which they are currently 
working is awarded to another 
contractor, they would also receive 
offers of employment from the successor 
contractor. The Department welcomes 
comments on the staffing practices of 
contractors, and to what extent that they 
have existing employees that they 
would not be able to find positions for 
if they are required to make offers of 
employment to predecessor contract 
employees following the award of a new 
contract. 


This proposed rule would not affect 
wages that contractors will pay 
employees, because other applicable 
laws already establish the minimum 
wage rate for each occupation to be 
incorporated into the contract. This rule 
does not require successor contractors to 
pay wages higher than the rate required 
by the SCA. Executive Order 14055 and 
this proposed rule also do not require 
the successor contractor to pay workers 
the same wages that they were paid on 
the predecessor contract. Although 
workers’ wages may increase or 
decrease with the changing of contracts, 
any change would not be a result of this 
proposed rule. What this rule would do 
is ensure that these workers have 
continued employment, saving them the 
costs of finding a new job. The 
requirement for successor contracts to 
make bona fide offers of employment 
could also prevent unemployment and 
increase job security for predecessor 
contract workers. This, in turn, could 
reduce reliance on social safety net 
programs and improve well-being for 
such workers. As discussed above, this 
impact could be offset in limited short- 
term cases in which the successor 
contractor has existing employees for 
which it is are unable to find positions 
because of the requirements of this 
proposed rule. 


D. Benefits 
Executive Order 14055 states that 


using a carryover workforce reduces 
disruption in the delivery of services 
during the period of transition between 
contractors, maintains physical and 
information security, and provides the 
Federal Government with the benefits of 
an experienced and well-trained 
workforce that is familiar with the 
Federal Government’s personnel, 
facilities, and requirements. A 2020 
report from IBM estimated that data 
breaches in the public sector cost about 
$1.6 million per breach, and about 28 
percent of data breaches are due to 
human error.26 Maintaining the same 
staff on a Federal Government contract 
could reduce the occurrence of these 
costly data breaches. The Department 
welcomes data on the impact of contract 
employee turnover on data security. 


The requirements of the Executive 
Order and this proposed rule also would 
help reduce training costs, which can be 
costly for firms, and therefore for the 
agency that contracts with them. 
Training costs are a component of 
turnover costs. One study found a 
modest cost associated with employee 
turnover, finding 10 percent turnover is 
about as costly as a 0.6 percent wage 
increase.27 Another paper conducted an 
analysis of case studies and found that 
turnover costs represent 39.6 percent of 
a position’s annual wage.28 


V. Initial Regulatory Flexibility Act 
(IRFA) Analysis 


The Regulatory Flexibility Act of 1980 
(RFA), 5 U.S.C. 601 et seq., as amended 
by the Small Business Regulatory 
Enforcement Fairness Act of 1996, 
Public Law 104–121 (March 29, 1996), 
requires Federal agencies engaged in 
rulemaking to consider the impact of 
their proposals on small entities, 
consider alternatives to minimize that 
impact, and solicit public comment on 
their analyses. The RFA requires the 
assessment of the impact of a regulation 
on a wide range of small entities, 
including small businesses, not-for 
profit organizations, and small 
governmental jurisdictions. Agencies 


must perform a review to determine 
whether a proposed or final rule would 
have a significant economic impact on 
a substantial number of small entities. 5 
U.S.C. 603, 604. 


A. Why the Department Is Considering 
Action 


On November 18, 2021, President 
Joseph R. Biden, Jr. issued Executive 
Order 14055, ‘‘Nondisplacement of 
Qualified Workers Under Service 
Contracts.’’ 86 FR 66397 (Nov. 23, 
2021). This order explains that when a 
service contract expires, and a follow-on 
contract is awarded for the same or 
similar services, the Federal 
Government’s procurement interests in 
economy and efficiency are best served 
when the successor contractor or 
subcontractor hires the predecessor’s 
employees, thus avoiding displacement 
of these employees. The Department is 
issuing this proposed rule to comply 
with the directives of the Executive 
Order. 


B. Objectives of and the Legal Basis for 
the Proposed Rule 


President Biden issued Executive 
Order 14055 pursuant to his authority 
under ‘‘the Constitution and the laws of 
the United States,’’ expressly including 
the Procurement Act. 86 FR 66397. The 
Procurement Act authorizes the 
President to ‘‘prescribe policies and 
directives that the President considers 
necessary to carry out’’ the statutory 
purposes of ensuring ‘‘economical and 
efficient’’ government procurement and 
administration of government property. 
40 U.S.C. 101, 121(a). Executive Order 
14055 directs the Secretary to issue 
regulations to ‘‘implement the 
requirements of this order.’’ 86 FR 
66399. 


C. Estimating the Number of Small 
Businesses Affected by the Rulemaking 


In order to determine the number of 
small businesses that would be affected 
by the rulemaking, the Department 
followed the same methodology laid out 
in section V.B.1. of the economic 
analysis.29 For the data from 
USASpending.gov, the business 
determination was based on the 
inclusion of ‘‘small’’ or ‘‘SBA’’ in the 
business type. For GSA’s System for 
Award Management (SAM) for February 
2022, if a company qualified as a small 
business in any reported NAICS, they 
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30 This includes the median base wage of $32.30 
from the 2020 OEWS plus benefits paid at a rate of 
46 percent of the base wage, as estimated from the 
BLS’s Employer Costs for Employee Compensation 
(ECEC) data, and overhead costs of 17 percent. 
OEWS data available at: http://www.bls.gov/oes/ 
current/oes131141.htm. 


were classified as small. Table 3 shows 
the range of potentially affected small 
firms by industry. The total number of 


potentially affected small firms ranges 
from 74,097 to 329,470. 


TABLE 3—RANGE OF POTENTIALLY AFFECTED SMALL FIRMS 


Industry NAICS 


Lower-bound estimate Upper-bound estimate 


Total 
Small primes 


from 
USASpending 


Small 
subcontractors 


from 
USASpending 


Total Small firms 
from SAM 


Small 
subcontractors 


from 
USASpending 


Agriculture, forestry, fishing and hunting ...... 11 2,198 2,198 0 3,849 3,849 0 
Mining ............................................................ 21 94 72 22 888 866 22 
Utilities ........................................................... 22 374 358 16 1,601 1,585 16 
Construction .................................................. 23 8,290 4,348 3,942 45,683 41,741 3,942 
Manufacturing ................................................ 31–33 6,621 4,243 2,378 39,631 37,253 2,378 
Wholesale trade ............................................ 42 516 411 105 15,810 15,705 105 
Retail trade .................................................... 44–45 227 222 5 7,500 7,495 5 
Transportation and warehousing .................. 48–49 2,120 1,989 131 14,854 14,723 131 
Information .................................................... 51 2,352 2,218 134 11,208 11,074 134 
Finance and insurance .................................. 52 179 154 25 2,299 2,274 25 
Real estate and rental and leasing ............... 53 2,068 2,068 0 7,654 7,654 0 
Professional, scientific, and technical serv-


ices ............................................................ 54 24,371 20,164 4,207 90,547 86,340 4,207 
Management of companies and enterprises 55 0 0 0 290 290 0 
Administrative and waste services ................ 56 10,251 9,060 1,191 30,932 29,741 1,191 
Educational services ..................................... 61 2,224 2,123 101 11,800 11,699 101 
Health care and social assistance ................ 62 4,060 4,054 6 16,904 16,898 6 
Arts, entertainment, and recreation .............. 71 546 546 0 3,944 3,944 0 
Accommodation and food services ............... 72 2,102 2,098 4 9,321 9,317 4 
Other services ............................................... 81 5,504 5,479 25 14,755 14,730 25 


Total private ........................................... ........................ 74,097 61,805 12,292 329,470 317,178 12,292 


D. Compliance Requirements of the 
Proposed Rule, Including Reporting and 
Recordkeeping 


The proposed rule includes a contract 
clause provision requiring contracting 
agencies to ensure that service contracts 
and subcontracts that succeed a contract 
for performance of the same or similar 
work, and solicitations for such 
contracts and subcontracts, include the 
non-displacement contract clause. The 
rule also requires contracting agencies 
to incorporate the non-displacement 
contract clause in applicable contracts, 
ensure contractors provide notice to 
employees on predecessor contracts of 
their possible right to an offer of 
employment, and to consider whether 
performance of the work in the same 
locality or localities in which a 
predecessor contract is currently being 
performed is reasonably necessary to 
ensure economical and efficient 
provision of services. Contracting 
agencies would also be required, among 
other things, to provide the list of 
employees on the predecessor contract 
to the successor, to forward complaints 
and other pertinent information to 
WHD, and to retroactively incorporate 
the contract clause when it was not 
initially incorporated. See Section II.B. 
for a more in-depth discussion of 
contracting agency requirements. 


This proposed rule would require a 
contractor to, no less than 30 calendar 
days before completion of the 


contractor’s performance of services on 
a contract, furnish the contracting 
officer a list of the names of all service 
employees under the contract and its 
subcontracts at that time. This list must 
also contain the anniversary dates of 
employment for each service employee 
under the contract and its predecessor 
contracts with either the current or 
predecessor contractors or their 
subcontractors. If changes to the 
workforce are made after the submission 
of this certified list, this proposed rule 
would also require a contractor to 
furnish the contracting officer a certified 
list of the names of all service 
employees working under the contract 
and its subcontracts during the last 
month of contract performance not less 
than 10 business days before completion 
of the contract. See section II.B. for a 
more in-depth discussion of 
requirements for contractors. 


E. Calculating the Impact of the 
Proposed Rule on Small Business Firms 


This proposed rule could result in 
costs for small business firms in the 
form of rule familiarization costs, 
implementation costs, and 
recordkeeping costs. See section V.C. for 
an in-depth discussion of these costs. 


For rule familiarization costs, the 
Department estimates that on average, 
30 minutes of a human resources staff 
member’s time will be spent reviewing 
the rulemaking. Some firms will spend 
more time reviewing the rule, but many 


others will spend less or no time 
reviewing the rule, so the Department 
believes that this average estimate is 
appropriate. This rule is also 
substantially similar to the 2011 final 
rule implementing Executive Order 
13495, with which many firms were 
already familiar. The cost of this time is 
the median loaded wage for a 
Compensation, Benefits, and Job 
Analysis Specialist of $50.25 per hour.30 
Therefore, the Department has estimated 
regulatory familiarization costs to be 
$25.13 per small firm ($50.25 per hour 
× 0.5 hour). The Department welcomes 
comments on these rule familiarization 
estimates. 


For implementation costs, the 
Department estimates that it will take an 
average of 30 minutes total for 
contractors to incorporate the contract 
clause into their covered subcontracts, 
and another 30 minutes for the other 
contractor requirements discussed in 
Section IV.C.2. The cost of this time is 
the median loaded wage for a 
Compensation, Benefits, and Job 
Analysis Specialist of $50.25 per hour. 
Therefore, the Department has estimated 
the cost of including the required 
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contract clause to be $50.25 per small 
firm ($50.25 per hour × 1 hour). 


For recordkeeping costs, the 
Department estimates that the extra time 
associated with keeping and providing 
these records to be an average of 1 hour 
and be completed by Compensation, 
Benefits, and Job Analysis Specialist of 
$50.25 per hour. The estimated 
recordkeeping cost is $50.25 per firm. 


Therefore, the small firms that are 
impacted by this proposed rule could 
each have additional costs of $125.63 in 
Year 1 ($25.13 + $50.25 + $50.25). 


As discussed in section V.C.5., the 
Department does not expect there to be 
additional costs for successor contracts 
associated with evaluating predecessor 
contract employees and available 
positions beyond what they already 
would have incurred. In absence of this 
proposed rule, the successor contractor 
would incur costs associated with hiring 
a new workforce and assigning them to 
positions on the contract. The benefits 
discussed in section IV.D. would also 
apply to small firms. 


F. Relevant Federal Rules Duplicating, 
Overlapping, or Conflicting With the 
Proposed Rule 


The Department is not aware of any 
relevant Federal rules that conflict with 
this NPRM. 


G. Alternatives to the Proposed Rule 
The Department is issuing a proposed 


rulemaking to implement Executive 
Order 14055 and cannot deviate from 
the language of the Executive order, 
therefore, there are limited instances in 
which there is discretion to offer 
regulatory alternatives. However, the 
Department has discussed a few specific 
provisions here in which limited 
alternatives are possible. 


First, in cases where a prime contract 
is above the simplified acquisition 
threshold, but their subcontract falls 
below this threshold, the Department 
could potentially have discretion to 
exclude these subcontracts from the 
requirements of this proposed rule. 
However, the Department believes that 
based on the way the Executive Order 
is worded, the intent was not to exclude 
these subcontracts. 


Second, the Department has some 
discretion in defining the specific 
analysis that must be completed by 
contracting agencies regarding location 
continuity. The Department is 
considering whether to require 
contracting officers to analyze 
additional factors when determining 
whether to decline to require location 
continuity. Any requirement of a more 
in-depth analysis could potentially 
increase costs for contracting agencies. 


There are also a few places in this 
proposed rule where the Department 
has developed additional requirements 
beyond what is laid out in Executive 
Order 14055. For example, Executive 
Order 14055 does not address the issue 
of remote work or telework, including 
whether it is permissible for a successor 
contractor to allow its incumbent 
employees in similar positions to use 
remote work or telework but not offer 
remote work or telework to predecessor 
employees in similar positions. 
However, based on the Department’s 
previous enforcement experience, lack 
of clarity on this issue leads to 
confusion on the part of stakeholders 
and difficulties in enforcement when 
trying to determine whether the 
successor contractor has offered 
different employment terms and 
conditions to predecessor employees to 
discourage them from accepting 
employment offers. Accordingly, the 
Department has proposed the additional 
requirement that the successor 
contractor must offer employees of the 
predecessor contractor the option of 
remote work under reasonably similar 
terms and conditions, where the 
successor contractor has or will have 
any employees in the same or similar 
occupational classifications who work 
or will work entirely in a remote 
capacity. The Department has also 
proposed specific procedural guidelines 
for the location continuity analysis that 
is generally required by the text of the 
Executive order. Although an alternative 
would be to issue a proposed rule 
without these types of more-specific 
requirements, the Department believes 
that they are reasonably necessary to 
effectively implement the Executive 
order. 


VI. Unfunded Mandates Reform Act of 
1995 


The Unfunded Mandates Reform Act 
of 1995, 2 U.S.C. 1532, requires agencies 
to prepare a written statement, which 
includes an assessment of anticipated 
costs and benefits, before proposing any 
unfunded Federal mandate that may 
result in excess of $100 million 
(adjusted annually for inflation) in 
expenditures in any one year by State, 
local, and tribal governments in the 
aggregate, or by the private sector. This 
rulemaking is not expected to impose 
unfunded mandates that exceed that 
threshold. See section V. for an 
assessment of anticipated costs and 
benefits. 


VII. Executive Order 13132, Federalism 
The Department has reviewed this 


proposed rule in accordance with 
Executive Order 13132 regarding 


federalism and determined that it does 
not have federalism implications. The 
proposed rule would not have 
substantial direct effects on the States, 
on the relationship between the 
National Government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. 


VIII. Executive Order 13175, Indian 
Tribal Governments 


This proposed rule would not have 
tribal implications under Executive 
Order 13175 that would require a tribal 
summary impact statement. The 
proposed rule would not have 
substantial direct effects on one or more 
Indian tribes, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian tribes. 


List of Subjects 


Employment, Federal buildings and 
facilities, Government contracts, Law 
enforcement, Labor. 


Signed this 8th day of July, 2022. 
Jessica Looman, 
Acting Administrator, Wage and Hour 
Division. 


■ For the reasons set out in the 
preamble, the Department of Labor 
proposes to amend Title 29 of the Code 
of Federal Regulations by adding part 9. 


PART 9—NONDISPLACEMENT OF 
QUALIFIED WORKERS UNDER 
SERVICE CONTRACTS 


Subpart A—General 


Sec. 
9.1 Purpose and scope. 
9.2 Definitions. 
9.3 Coverage. 
9.4 Exclusions. 
9.5 Exceptions authorized by Federal 


agencies. 


Subpart B—Requirements 


9.11 Contracting agency requirements. 
9.12 Contractor requirements and 


prerogatives. 
9.13 Subcontracts. 


Subpart C—Enforcement 


9.21 Complaints. 
9.22 Wage and Hour Division investigation. 
9.23 Remedies and sanctions for violations 


of this part. 


Subpart D—Administrator’s Determination, 
Mediation, and Administrative Proceedings 


9.31 Determination of the Administrator. 
9.32 Requesting appeals. 
9.33 Mediation. 
9.34 Administrative Law Judge hearings. 
9.35 Administrative Review Board 


proceedings. 
9.36 Severability. 
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Appendix A to Part 9—Contract Clause 
Appendix B to Part 9—Notice to Service 


Contract Employees 


Authority: 5 U.S.C. 301; section 6, E.O. 
14055, 86 FR 66397; Secretary of Labor’s 
Order 01–2014 (Dec. 19, 2014), 79 FR 77527 
(Dec. 24, 2014). 


Subpart A—General 


§ 9.1 Purpose and scope. 
(a) Purpose. This part contains the 


Department of Labor’s (Department) 
rules relating to the administration of 
Executive Order 14055 (Executive order 
or the order), ‘‘Nondisplacement of 
Qualified Workers Under Service 
Contracts,’’ and implements the 
enforcement provisions of the Executive 
order. The Executive order assigns 
enforcement responsibility for the 
nondisplacement requirements to the 
Department. 


(b) Policy. (1) The Executive order 
states that the Federal Government’s 
procurement interests in economy and 
efficiency are served when the successor 
contractor or subcontractor hires the 
predecessor’s employees. A carryover 
workforce minimizes disruption in the 
delivery of services during a period of 
transition between contractors, 
maintains physical and information 
security, and provides the Federal 
Government the benefit of an 
experienced and well-trained workforce 
that is familiar with the Federal 
Government’s personnel, facilities, and 
requirements. Accordingly, Executive 
Order 14055 sets forth a general position 
of the Federal Government that 
requiring successor service contractors 
and subcontractors performing on 
Federal contracts to offer a right of first 
refusal to suitable employment (i.e., a 
job for which the employee is qualified) 
under the contract to those employees 
under the predecessor contract and its 
subcontracts whose employment will be 
terminated as a result of the award of 
the successor contract will lead to 
improved economy and efficiency in 
Federal procurement. 


(2) The Executive order provides that 
executive departments and agencies, 
including independent establishments 
subject to the Federal Property and 
Administrative Services Act, shall, to 
the extent permitted by law, ensure that 
service contracts and subcontracts that 
succeed a contract for performance of 
the same or similar work, and 
solicitations for such contracts and 
subcontracts, include a clause that 
requires the contractor and its 
subcontractors to offer a right of first 
refusal of employment to service 
employees employed under the 
predecessor contract and its 


subcontracts whose employment would 
be terminated as a result of the award 
of the successor contract in positions for 
which the employees are qualified. 
Nothing in Executive Order 14055 or 
this part shall be construed to permit a 
contractor or subcontractor to fail to 
comply with any provision of any other 
Executive order, regulation, or law of 
the United States. 


(c) Scope. Neither Executive Order 
14055 nor this part creates or changes 
any rights under the Contract Disputes 
Act, 41 U.S.C. 7101 et seq., or any 
private right of action that may exist 
under other applicable laws. The 
Executive order provides that disputes 
regarding the requirement of the 
contract clause prescribed by section 3 
of the order, to the extent permitted by 
law, shall be disposed of only as 
provided by the Secretary of Labor 
(Secretary) in regulations issued under 
the order. The order, however, does not 
preclude review of final decisions by 
the Secretary in accordance with the 
judicial review provisions of the 
Administrative Procedure Act, 5 U.S.C. 
701 et seq. Additionally, the Executive 
order also provides that it is to be 
implemented consistent with applicable 
law and subject to the availability of 
appropriations. 


§ 9.2 Definitions. 
For purposes of this part: 
Administrative Review Board (ARB) 


means the Administrative Review 
Board, U.S. Department of Labor. 


Administrator means the 
Administrator of the Wage and Hour 
Division and includes any official of the 
Wage and Hour Division authorized to 
perform any of the functions of the 
Administrator under this part. 


Agency means an executive 
department or agency, including an 
independent establishment subject to 
the Federal Property and Administrative 
Services Act. 


Associate Solicitor means the 
Associate Solicitor for Fair Labor 
Standards, Office of the Solicitor, U.S. 
Department of Labor, Washington, DC 
20210. 


Contract or service contract means 
any contract, contract-like instrument, 
or subcontract for services entered into 
by the Federal Government or its 
contractors that is covered by the 
Service Contract Act (SCA). Contract or 
contract-like instrument means an 
agreement between two or more parties 
creating obligations that are enforceable 
or otherwise recognizable at law. This 
definition includes, but is not limited 
to, a mutually binding legal relationship 
obligating one party to furnish services 
and another party to pay for them. The 


term contract includes all contracts and 
any subcontracts of any tier thereunder, 
whether negotiated or advertised, 
including any procurement actions, 
cooperative agreements, provider 
agreements, intergovernmental service 
agreements, service agreements, 
licenses, permits, or any other type of 
agreement, regardless of nomenclature, 
type, or particular form, and whether 
entered into verbally or in writing, to 
the extent such contracts and 
subcontracts are subject to the SCA. 
Contracts may be the result of 
competitive bidding or awarded to a 
single source under applicable authority 
to do so. In addition to bilateral 
instruments, contracts include, but are 
not limited to, awards and notices of 
awards; job orders or task letters issued 
under basic ordering agreements; letter 
contracts; orders, such as purchase 
orders, under which the contract 
becomes effective by written acceptance 
or performance; exercised contract 
options; and bilateral contract 
modifications. 


Contracting officer means an agency 
official with the authority to enter into, 
administer, and/or terminate contracts 
and make related determinations and 
findings. This term includes certain 
authorized representatives of the 
contracting officer acting within the 
limits of their authority as delegated by 
the contracting officer. 


Contractor means any individual or 
other legal entity that is awarded a 
Federal Government service contract or 
subcontract under a Federal 
Government service contract. Unless the 
context of the provision reflects 
otherwise, the term ‘‘contractor’’ refers 
collectively to a prime contractor and all 
of its subcontractors of any tier on a 
service contract with the Federal 
Government. The term ‘‘employer’’ is 
used interchangeably with the terms 
‘‘contractor’’ and ‘‘subcontractor’’ in 
various sections of this part. The U.S. 
Government, its agencies, and 
instrumentalities are not contractors, 
subcontractors, employers, or joint 
employers for purposes of compliance 
with the provisions of the Executive 
order. 


Business day means Monday through 
Friday, except the legal public holidays 
specified in 5 U.S.C. 6103, any day 
declared to be a holiday by federal 
statute or executive order, or any day 
with respect to which the U.S. Office of 
Personnel Management has announced 
that Federal agencies in the Washington, 
DC, area are closed. 


Employee or service employee means 
a service employee as defined in the 
Service Contract Act, 41 U.S.C. 6701(3), 
and its implementing regulations. 
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Employment opening means any 
vacancy in a position on the contract, 
including any vacancy caused by 
replacing an employee from the 
predecessor contract with a different 
employee. 


Federal Government means an agency 
or instrumentality of the United States 
that enters into a contract pursuant to 
authority derived from the Constitution 
or the laws of the United States. This 
definition does not include the District 
of Columbia or any Territory or 
possession of the United States. 


Month means a period of 30 
consecutive calendar days, regardless of 
the day of the calendar month on which 
it begins. 


Office of Administrative Law Judges 
means the Office of Administrative Law 
Judges, U.S. Department of Labor. 


Secretary means the U.S. Secretary of 
Labor or an authorized representative of 
the Secretary. 


Same or similar work means work 
that is either identical to or has primary 
characteristics that are alike in 
substance to work performed on a 
contract that is being replaced by the 
Federal Government or a contractor on 
a Federal service contract. 


Service Contract Act means the 
McNamara-O’Hara Service Contract Act 
of 1965, as amended, 41 U.S.C. 6701 et 
seq., and the implementing regulations 
in this subtitle. 


Solicitation means any request to 
submit offers, bids, or quotations to the 
Federal Government. 


United States means the United States 
and all executive departments, 
independent establishments, 
administrative agencies, and 
instrumentalities of the United States, 
including corporations of which all or 
substantially all of the stock is owned 
by the United States, by the foregoing 
departments, establishments, agencies, 
instrumentalities, and including non- 
appropriated fund instrumentalities. 
When used in a geographic sense, the 
United States means the 50 States, the 
District of Columbia, Puerto Rico, the 
Virgin Islands, Outer Continental Shelf 
lands as defined in the Outer 
Continental Shelf Lands Act, American 
Samoa, Guam, the Commonwealth of 
the Northern Mariana Islands, Wake 
Island, and Johnston Island. 


Wage and Hour Division means the 
Wage and Hour Division, U.S. 
Department of Labor. 


§ 9.3 Coverage. 
(a) This part applies to any contract or 


solicitation for a contract with an 
agency, provided that: 


(1) It is a contract for services covered 
by the Service Contract Act; and 


(2) The prime contract exceeds the 
simplified acquisition threshold as 
defined in 41 U.S.C. 134. 


(b) Contracts that satisfy the 
requirements of paragraph (a) of this 
section must contain the contract clause 
set forth at Appendix A, and all 
contractors on such contracts must 
comply, unless otherwise excluded or 
excepted under this part, with the 
requirements of §§ 9.12(e), (f), and (g). 


(c) Contracts and solicitations that 
satisfy the requirements of paragraph (a) 
of this section, and that succeed a 
contract for performance of the same or 
similar work, must contain the contract 
clause set forth at Appendix A, and 
contractors on such contracts must 
comply, unless otherwise excluded or 
excepted under this part, with all the 
requirements of § 9.12. 


§ 9.4 Exclusions. 


(a) Small contracts—(1) General. The 
requirements of this part do not apply 
to prime contracts under the simplified 
acquisition threshold set by the Office of 
Federal Procurement Policy Act, as 
amended (41 U.S.C. 134), and any 
subcontracts of any tier under such 
prime contracts. 


(2) Application to subcontracts. The 
amount of the prime contract 
determines whether a subcontract is 
excluded from the requirements of this 
part. If a prime contract is under the 
simplified acquisition threshold, then 
each subcontract under that prime 
contract will also be excluded from the 
requirements of this part. If a prime 
contract meets or exceeds the simplified 
acquisition threshold and meets the 
other coverage requirements of § 9.3, 
then each subcontract for services under 
that prime contract will also be subject 
to the requirements of this part, even if 
the value of an individual subcontract is 
under the simplified acquisition 
threshold. 


(b) Federal service work constituting 
only part of employee’s job. This part 
does not apply to employees who were 
hired to work under a Federal service 
contract and one or more nonfederal 
service contracts as part of a single job, 
provided that the employees were not 
deployed in a manner that was designed 
to avoid the purposes of Executive 
Order 14055. 


§ 9.5 Exceptions authorized by Federal 
agencies. 


(a) A contracting agency may waive 
the application of some or all of the 
provisions of this part as to a prime 
contract if the senior procurement 
executive within the agency issues a 
written determination that at least one 


of the following circumstances exists 
with respect to that contract: 


(1) Adhering to the requirements of 
the order or this part would not advance 
the Federal Government’s interest in 
achieving economy and efficiency in 
Federal procurement; 


(2) Based on a market analysis, 
adhering to the requirements of the 
order or this part would: 


(i) Substantially reduce the number of 
potential bidders so as to frustrate full 
and open competition, and 


(ii) Not be reasonably tailored to the 
agency’s needs for the contract; or 


(3) Adhering to the requirements of 
the order or this part would otherwise 
be inconsistent with statutes, 
regulations, Executive Orders, or 
Presidential Memoranda. 


(b) Any agency determination to 
exercise its exception authority under 
section 6 of the Executive order and 
paragraph (c)(1) of this section must 
include a specific written explanation, 
including the facts and reasoning 
supporting the determination, and must 
be issued no later than the solicitation 
date. Any agency determination to 
exercise its exception authority under 
section 6 of the Executive order and 
paragraph (c)(1) of this section made 
after the solicitation date or without a 
specific written explanation will be 
inoperative. In such a circumstance, the 
agency must take action, consistent with 
§ 9.11(f), to incorporate the contract 
clause set forth in Appendix A of this 
part into the relevant solicitation or 
contract. 


(c) In exercising the authority to grant 
an exception for a contract because 
adhering to the requirements of the 
order or this part would not advance 
economy and efficiency, the agency’s 
written analysis must, among other 
things, compare the anticipated 
outcomes of hiring predecessor contract 
employees with those of hiring a new 
workforce. The consideration of cost 
and other factors in exercising the 
agency’s exception authority must 
reflect the general findings in section 1 
of the Executive order that the Federal 
Government’s procurement interests in 
economy and efficiency are normally 
served when the successor contractor 
hires the predecessor’s employees and 
must specify how the particular 
circumstances support a contrary 
conclusion. General assertions or 
presumptions of an inability to procure 
services on an economical and efficient 
basis using a carryover workforce are 
insufficient. 


(1) Factors that the agency may 
consider include, but are not limited to, 
the following: 
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(i) Whether factors specific to the 
contract at issue suggest that the use of 
a carryover workforce would greatly 
increase disruption to the delivery of 
services during the period of transition 
between contracts (e.g., the carryover 
workforce in its entirety would not be 
an experienced and trained workforce 
that is familiar with the Federal 
Government’s personnel, facilities, and 
requirements as pertinent to the contract 
at issue and would require extensive 
training to learn new technology or 
processes that would not be required of 
a new workforce). 


(ii) Emergency situations, such as a 
natural disaster or an act of war, that 
physically displace incumbent 
employees from the location of the 
service contract work and make it 
impossible or impracticable to extend 
offers to hire as required by the 
Executive order. 


(iii) Situations where the senior 
procurement executive reasonably 
believes, based on the predecessor 
employees’ past performance, that the 
entire predecessor workforce failed, 
individually as well as collectively to 
perform suitably on the job and that it 
is not in the interest of economy and 
efficiency to provide supplemental 
training to the predecessor’s workers. 


(2) Factors the senior procurement 
executive may not consider in making 
an exception determination related to 
economy and efficiency include any 
general assumption that the use of 
carryover workforces usually or always 
greatly increase disruption to the 
delivery of services during the period of 
transition between contracts; the job 
performance of the predecessor 
contractor (unless a determination has 
been made that the entire predecessor 
workforce failed, individually as well as 
collectively); the seniority of the 
workforce; and the reconfiguration of 
the contract work by a successor 
contractor. The agency also may not 
consider wage rates and fringe benefits 
of service employees in making an 
exception determination except in the 
following exceptional circumstances: 


(i) In emergency situations, such as a 
natural disaster or an act of war, that 
physically displace incumbent 
employees from the locations of the 
service contract work and make it 
impossible or impracticable to extend 
offers to hire as required by the 
Executive order; 


(ii) When a carryover workforce in its 
entirety would not constitute an 
experienced and trained workforce that 
is familiar with the Federal 
Government’s personnel, facilities, and 
requirements but rather would require 
extensive training to learn new 


technology or processes that would not 
be required of a new workforce; or 


(iii) Other, similar circumstances in 
which the cost of employing a carryover 
workforce on the successor contract 
would be prohibitive. 


(d) In exercising the authority to grant 
an exception to a contract because 
adhering to the requirements of the 
order or this part would substantially 
reduce the number of potential bidders 
so as to frustrate full and open 
competition, the contracting agency 
must carry out a market analysis. A 
likely reduction in the number of 
potential offerors indicated by market 
analysis is not, by itself, sufficient to 
except a contract from coverage under 
this authority unless the agency 
concludes that adhering to the 
nondisplacement requirements would 
diminish the number of potential 
offerors to such a degree that adequate 
competition requirements at a fair and 
reasonable price could not be achieved 
and adhering to the requirements of the 
order would not be reasonably tailored 
to the agency’s needs. In finding that 
inclusion of the contract clause would 
not be reasonably tailored to the 
agency’s needs, the agency must specify 
how it intends to more effectively 
achieve the benefits that would have 
been provided by a carryover workforce, 
including physical and information 
security and a reduction in disruption of 
services. 


(e) Before exercising the authority to 
grant an exception to a contract because 
adhering to the requirements of the 
order or this part would otherwise be 
inconsistent with statutes, regulations, 
Executive orders, or Presidential 
Memoranda, the contracting agency 
must consult with the Department of 
Labor, unless the agency has regulatory 
authority for implementing and 
interpreting the statute at issue, or the 
Department has already issued guidance 
finding an exception on the basis at 
issue to be appropriate. 


(f) Any request by interested parties 
for reconsideration of an agency’s 
determination to exercise its exception 
authority under section 6 of the 
Executive order shall be directed to the 
head of the contracting department or 
agency. 


(g) Section 6 of Executive Order 14055 
requires that, to the extent permitted by 
law and consistent with national 
security and executive branch 
confidentiality interests, each agency 
must publish, on a centralized public 
website, descriptions of the exceptions 
it has granted under this section. Each 
agency must also ensure that the 
contractor notifies affected workers and 
their collective bargaining 


representatives, if any, in writing of the 
agency’s determination to grant an 
exception. Each agency also must, on a 
quarterly basis, report to the Office of 
Management and Budget descriptions of 
the exceptions granted under this 
section. 


Subpart B—Requirements 


§ 9.11 Contracting agency requirements. 
(a) Contract Clause. The contract 


clause set forth in Appendix A of this 
part must be included in covered 
service contracts, and solicitations for 
such contracts, that succeed contracts 
for performance of the same or similar 
work, except for procurement contracts 
subject to the FAR. The contract clause 
in Appendix A affords employees who 
worked on the prior contract a right of 
first refusal pursuant to Executive Order 
14055. For procurement contracts 
subject to the FAR, contracting agencies 
must use the clause set forth in the FAR 
developed to implement this section. 
Such clause will accomplish the same 
purposes as the clause set forth in 
appendix A of this part and be 
consistent with the requirements set 
forth in this section. 


(b) Notice. Where a contract will be 
awarded to a successor for the same or 
similar work, the contracting officer 
must take steps to ensure that the 
predecessor contractor provides written 
notice to service employees employed 
under the predecessor contract of their 
possible right to an offer of employment, 
consistent with the requirements in 
§ 9.12(e)(3). 


(c) Location Continuity. (1) When an 
agency prepares a solicitation for a 
service contract that succeeds a contract 
for performance of the same or similar 
work, the agency must consider whether 
performance of the work in the same 
locality or localities in which the 
contract is currently being performed is 
reasonably necessary to ensure 
economical and efficient provision of 
services. 


(2) If an agency determines that 
performance of the contract in the same 
locality or localities is reasonably 
necessary to ensure economical and 
efficient provision of services, then the 
agency must, to the extent consistent 
with law, include a requirement or 
preference in the solicitation for the 
successor contract that it be performed 
in the same locality or localities. 


(3) Agencies must complete the 
location continuity analysis required 
under paragraph (c)(1) of this section 
prior to the date of issuance of the 
solicitation. Any agency determination 
to decline to include a requirement or 
preference for location continuity in the 
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solicitation must be made in writing by 
the agency’s senior procurement 
executive, and the agency must include 
in the solicitation a statement that the 
analysis required by paragraph (c)(1) of 
this section has been conducted and 
that the agency has determined that no 
such requirement or preference is 
warranted. When an agency decides not 
to include a location continuity 
requirement or preference, the agency 
must ensure that the contractor notifies 
affected workers and their collective 
bargaining representatives, if any, in 
writing of the agency’s determination 
and the right of interested parties to 
request reconsideration. The contracting 
agency must ensure that the contractor 
provides this notice within 5 business 
days after the solicitation is issued and 
confirms to the agency that such notice 
has been provided. Any request by 
interested parties for reconsideration of 
an agency’s decision regarding a 
location continuity requirement or 
preference must be directed to the head 
of the contracting department or agency. 


(4) If the successor contract will be 
performed in a new locality, nothing in 
this part requires the contracting agency 
or the successor contractor to pay the 
relocation costs of employees who 
exercise their right to work for the 
successor contractor or subcontractor 
under the contract clause. 


(d) Disclosures. The contracting 
officer must provide the incumbent 
contractor’s list of employees referenced 
in § 9.12(e) to the successor contractor 
no later than 21 calendar days prior to 
the start of performance on the 
successor’s contract and, on request, the 
predecessor contractor must provide the 
employee list to employees or their 
representatives, consistent with the 
Privacy Act, 5 U.S.C. 552a, and other 
applicable law When the incumbent 
contractor provides the contracting 
agency with an updated employee list 
pursuant to § 9.12(e)(2), the contracting 
agency will provide the updated list to 
the successor contractor no later than 7 
calendar days prior to the start of 
performance on the successor contract. 
However, if the contract is awarded less 
than 30 days before the beginning of 
performance, then the predecessor 
contractor and the contracting agency 
must transmit the list as soon as 
practicable. 


(e) Actions on complaints—(1) 
Reporting—(i) Reporting time frame. 
Within 15 calendar days of receiving a 
complaint or being contacted by the 
Wage and Hour Division with a request 
for the information in paragraph 
(e)(1)(ii) of this section, the contracting 
officer will forward all information 
listed in paragraph (e)(1)(ii) of this 


section to the local Wage and Hour 
office. 


(ii) Report contents: The contracting 
officer will forward to the Wage and 
Hour Division any: 


(A) Complaint of contractor 
noncompliance with this part; 


(B) Available statements by the 
employee or the contractor regarding the 
alleged violation; 


(C) Evidence that a seniority list was 
issued by the predecessor and provided 
to the successor; 


(D) A copy of the seniority list; 
(E) Evidence that the 


nondisplacement contract clause was 
included in the contract or that the 
contract was excepted by the 
contracting agency; 


(F) Information concerning known 
settlement negotiations between the 
parties, if applicable; 


(G) Any other relevant facts known to 
the contracting officer or other 
information requested by the Wage and 
Hour Division. 


(2) [Reserved] 
(f) Incorporation of omitted contract 


clause. Where the Department or the 
contracting agency discovers or 
determines, whether before or 
subsequent to a contract award, that a 
contracting agency made an erroneous 
determination that Executive Order 
14055 or this part did not apply to a 
particular contract and/or failed to 
include the applicable contract clause in 
a contract to which the Executive order 
applies, the contracting agency will 
incorporate the contract clause in the 
contract retroactive to commencement 
of performance under the contract 
through the exercise of any and all 
authority that may be needed 
(including, where necessary, its 
authority to negotiate or amend, its 
authority to pay any necessary 
additional costs, and its authority under 
any contract provision authorizing 
changes, cancellation and termination). 
Such incorporation must happen either 
on the initiative of the contracting 
agency or within 15 calendar days of 
notification by an authorized 
representative of the Department of 
Labor. Where the circumstances so 
warrant, the Administrator may, at their 
discretion, require solely prospective 
incorporation of the contract clause 
from the date of incorporation. 


§ 9.12 Contractor requirements and 
prerogatives. 


(a) General—(1) No filling of 
employment openings prior to right of 
first refusal. Except as provided under 
the exclusion listed in § 9.4(b) or the 
exceptions listed in paragraph (c) of this 
section, a successor contractor or 


subcontractor must not fill any 
employment openings for positions 
subject to the SCA under the contract 
prior to making good faith offers of 
employment (i.e., a right of first refusal 
to employment on the contract), in 
positions for which the employees are 
qualified, to those employees employed 
under the predecessor contract whose 
employment will be terminated as a 
result of award of the successor contract 
or the expiration of the contract under 
which the employees were hired. To the 
extent necessary to meet its anticipated 
staffing pattern and in accordance with 
the requirements described at 9.12(d), 
the contractor and its subcontractors 
must make a bona fide, express offer of 
employment to each employee to a 
position for which the employee is 
qualified and must state the time within 
which the employee must accept such 
offer. In no case may the contractor or 
subcontractor give an employee fewer 
than 10 business days to consider and 
accept the offer of employment. 


(2) Right of first refusal exists when no 
seniority list is available. The successor 
contractor’s obligation to offer a right of 
first refusal exists even if the successor 
contractor has not been provided a list 
of the predecessor contractor’s and 
subcontractor(s)’ employees or if the list 
does not contain the names of all 
persons employed during the final 
month of contract performance. 


(3) Determining eligibility. While a 
person’s entitlement to a job offer under 
this part usually will be based on 
whether the person is named on the 
certified list of all service employees 
working under the predecessor’s 
contract or subcontracts during the last 
month of contract performance, a 
contractor must also accept other 
reliable evidence of an employee’s 
entitlement to a job offer under this part. 
For example, even if a person’s name 
does not appear on the list of employees 
on the predecessor contract, an 
employee’s assertion of an assignment 
to work on the predecessor contract 
during the predecessor’s last month of 
performance, coupled with contracting 
agency staff verification, could 
constitute reliable evidence of an 
employee’s entitlement to a job offer 
under this part. Similarly, an employee 
could demonstrate eligibility by 
producing a paycheck stub identifying 
the work location and dates worked or 
otherwise reflecting that the employee 
worked on the predecessor contract 
during the last month of performance. 


(4) Obligation to ensure proper 
placement of contract clause. A 
contractor or subcontractor has an 
affirmative obligation to ensure its 
covered contract contains the contract 
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clause. The contractor or subcontractor 
must notify the contracting officer as 
soon as possible if the contracting 
officer did not incorporate the required 
contract clause into a contract. 


(b) Method of job offer—(1) Bona-fide 
offers to qualified employees. Except as 
otherwise provided in this part, a 
contractor must make a bona fide, 
express offer of employment to each 
qualified employee on the predecessor 
contract before offering employment on 
the contract to any other person. In 
determining whether an employee is 
entitled to a bona fide, express offer of 
employment, a contractor may consider 
the exceptions set forth in paragraph (c) 
of this section and the conditions 
detailed in paragraph (d) of this section. 
A contractor may only use employment 
screening processes (i.e., drug tests, 
background checks, security clearance 
checks, and similar pre-employment 
screening mechanisms) when such 
processes are provided for by the 
contracting agency, are conditions of the 
service contract, and are consistent with 
the Executive order. While the results of 
such screenings may show that an 
employee is unqualified for a position 
and thus not entitled to an offer of 
employment, a contractor may not use 
the requirement of an employment 
screening process by itself to conclude 
an employee is unqualified because they 
have not yet completed that screening 
process. 


(2) Establishing time limit for 
employee response. The contractor must 
state the time within which an 
employee must accept an employment 
offer. In no case may the period in 
which the employee has to accept the 
offer be less than 10 business days. The 
obligation to offer employment under 
this part will cease upon the employee’s 
first refusal of a bona fide offer of 
employment on the contract. 


(3) Process. The successor contractor 
must, in writing or orally, offer 
employment to each employee. See also 
paragraph (f) of this section, 
Recordkeeping. In order to ensure that 
the offer is effectively communicated, 
the successor contractor should make 
reasonable efforts to make the offer in a 
language that each worker understands. 
For example, if the successor contractor 
holds a meeting for a group of 
employees on the predecessor contract 
in order to extend the employment 
offers, having a co-worker or other 
person who fluently translates for 
employees who are not fluent in English 
would satisfy this provision. Where 
offers are not made in person, the offers 
should be sent by registered or certified 
mail to the employees’ last known 
address or by any other means normally 


ensuring delivery. Examples of such 
other means include, but are not limited 
to, email to the last known email 
address, delivery to the last known 
address by commercial courier or 
express delivery services, or by personal 
service to the last known address. 


(4) Different job position. As a general 
matter, an offer of employment on the 
successor’s contract will be presumed to 
be a bona fide offer of employment, 
even if it is not for a position similar to 
the one the employee previously held, 
so long as it is one for which the 
employee is qualified. If a question 
arises concerning an employee’s 
qualifications, that question must be 
decided based upon the employee’s 
education and employment history, 
with particular emphasis on the 
employee’s experience on the 
predecessor contract. A contractor must 
base its decision regarding an 
employee’s qualifications on credible 
information provided by a 
knowledgeable source, such as the 
predecessor contractor, the local 
supervisor, the employee, or the 
contracting agency. 


(5) Different employment terms and 
conditions. An offer of employment to a 
position on the contract under different 
employment terms and conditions than 
the employee held with the predecessor 
contractor is permitted provided that 
the offer is still bona fide, i.e., the 
different employment terms and 
conditions are not offered to discourage 
the employee from accepting the offer. 
This would include changes to pay or 
benefits. Where the successor contractor 
has or will have any employees in the 
same or similar occupational 
classifications during the course of the 
contract who work or will work entirely 
in a remote capacity, the successor 
contractor must offer employees of the 
predecessor contractor the option of 
remote work under reasonably similar 
terms and conditions. 


(6) Relocation costs. If the successor 
contract will be performed in a new 
locality, nothing in this part requires or 
recommends that contractors or 
subcontractors pay the relocation costs 
of employees who exercise their right to 
work for the successor contractor or 
subcontractor under this part. 


(7) Termination after contract 
commencement. Where an employee is 
terminated by the successor contractor 
under circumstances suggesting the 
offer of employment may not have been 
bona fide, the facts and circumstances of 
the offer and the termination will be 
closely examined during any 
compliance action to determine whether 
the offer was bona fide. 


(8) Retroactive incorporation of 
contract clause modifies contractor’s 
obligations. Pursuant to § 9.11(f), in a 
situation where the contracting agency 
retroactively incorporates the contract 
clause, if the successor contractor 
already hired employees to perform on 
the contract at the time the clause was 
retroactively incorporated, the successor 
contractor will be required to offer a 
right of first refusal of employment to 
the predecessor’s employees in 
accordance with the requirements of 
Executive Order 14055 and this part. 
Where, pursuant to § 9.11(f), the 
Administrator has exercised their 
discretion and required only 
prospective incorporation of the 
contract clause from the date of 
incorporation, the successor contractor 
must provide the employees on the 
predecessor contract a right of first 
refusal for any positions that remain 
open. In the event any positions become 
vacant within 90 calendar days of the 
first date of contract performance, the 
successor contractor must provide the 
employees of the predecessor contractor 
the right of first refusal as well, 
regardless of whether incorporation of 
the contract clause is retroactive or 
prospective. 


(c) Exceptions. The successor 
contractor is responsible for 
demonstrating the applicability of the 
following exceptions to the 
nondisplacement provisions subject to 
this part. 


(1) Nondisplaced employees—(i) A 
successor contractor or subcontractor is 
not required to offer employment to any 
employee of the predecessor contractor 
who will be retained by the predecessor 
contractor. 


(ii) The successor contractor must 
presume that all employees hired to 
work under a predecessor’s Federal 
service contract will be terminated as a 
result of the award of the successor 
contract, unless it can demonstrate a 
reasonable belief to the contrary based 
upon reliable information provided by a 
knowledgeable source, such as the 
predecessor contractor, the employee, or 
the contracting agency. 


(2) Predecessor contract’s non-service 
workers—(i) A successor contractor or 
subcontractor is not required to offer 
employment to any person working on 
the predecessor contract who is not a 
service employee as defined in § 9.2 of 
this part. 


(ii) The successor contractor must 
presume that all employees hired to 
work under a predecessor’s federal 
service contract are service employees, 
unless it can demonstrate a reasonable 
belief to the contrary based upon 
reliable information provided by a 
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knowledgeable source, such as the 
predecessor contractor, the employee, or 
the contracting agency. Information 
regarding the general business practices 
of the predecessor contractor or the 
industry is not sufficient to claim this 
exception. 


(3) Employee’s past performance—(i) 
A successor contractor or subcontractor 
is not required to offer employment to 
an employee of the predecessor 
contractor if the successor contractor or 
any of its subcontractors reasonably 
believes, based on reliable evidence of 
the particular employee’s past 
performance, that there would be just 
cause to discharge the employee if 
employed by the successor contractor or 
any subcontractor. 


(ii) A successor contractor must 
presume that there would be no just 
cause to discharge any employees 
working under the predecessor contract 
in the last month of performance, unless 
it can demonstrate a reasonable belief to 
the contrary that is based upon reliable 
evidence provided by a knowledgeable 
source, such as the predecessor 
contractor and its subcontractors, the 
local supervisor, the employee, or the 
contracting agency. 


(A) For example, a successor 
contractor may demonstrate its 
reasonable belief that there would be 
just cause to discharge an employee 
through reliable written evidence that 
the predecessor contractor initiated a 
process to terminate the employee for 
conduct warranting termination prior to 
the expiration of the contract, but the 
termination process was not completed 
before the contract expired. Conversely, 
written evidence of disciplinary action 
taken for poor performance without a 
recommendation of termination would 
generally not constitute reliable 
evidence of just cause to discharge the 
employee. This determination must be 
made on an individual basis for each 
employee. Information regarding the 
general performance of the predecessor 
contractor is not sufficient to claim this 
exception. 


(B) [Reserved]. 
(4) Nonfederal work—(i) A successor 


contractor or subcontractor is not 
required to offer employment to any 
employee working under a 
predecessor’s federal service contract 
and one or more nonfederal service 
contracts as part of a single job, 
provided that the employee was not 
deployed in a manner that was designed 
to avoid the purposes of this part. 


(ii) The successor contractor must 
presume that no employees who worked 
under a predecessor’s federal service 
contract also worked on one or more 
nonfederal service contracts as part of a 


single job, unless the successor can 
demonstrate a reasonable belief based 
on reliable evidence to the contrary. The 
successor contractor must demonstrate 
that its belief is reasonable and is based 
upon reliable evidence provided by a 
knowledgeable source, such as the 
predecessor contractor, the local 
supervisor, the employee, or the 
contracting agency. Information 
regarding the general business practices 
of the predecessor contractor or the 
industry is not sufficient. 


(iii) A successor contractor that makes 
a reasonable determination that a 
predecessor contractor’s employee also 
performed work on one or more 
nonfederal service contracts as part of a 
single job must also make a reasonable 
determination that the employee was 
not deployed in such a way that was 
designed to avoid the purposes of this 
part. The successor contractor must 
demonstrate that its belief is reasonable 
and is based upon reliable evidence that 
has been provided by a knowledgeable 
source, such as the employee or the 
contracting agency. 


(d) Reduced staffing—(1) Contractor 
determines how many employees. (i) A 
successor contractor or subcontractor 
will determine the number of employees 
necessary for efficient performance of 
the contract or subcontract and, for bona 
fide staffing or work assignment 
reasons, may elect to employ fewer 
employees than the predecessor 
contractor employed in connection with 
performance of the work. Thus, the 
successor contractor need not offer 
employment on the contract to all 
employees on the predecessor contract, 
but must offer employment only to the 
number of eligible employees the 
successor contractor believes necessary 
to meet its anticipated staffing pattern, 
except that: 


(ii) Where, in accordance with this 
authority to employ fewer employees, a 
successor contractor does not offer 
employment to all the predecessor 
contract employees, the obligation to 
offer employment will continue for 90 
calendar days after the successor 
contractor’s first date of performance on 
the contract. The contractor’s obligation 
under this part will end when all of the 
predecessor contract employees have 
received a bona fide job offer, as 
described in § 9.12(b), or when the 90- 
day window of obligation has expired. 
The following three examples 
demonstrate the principle. 


(A) A contractor with 18 employment 
openings and a list of 20 employees 
from the predecessor contract must 
continue to offer employment to 
individuals on the list until 18 of the 
employees accept the contractor’s 


employment offer or until the remaining 
employees have rejected the offer. If an 
employee quits or is terminated from 
the successor contract within 90 
calendar days of the first date of 
contract performance, the contractor 
must first offer that employment 
opening to any remaining eligible 
employees of the predecessor contract. 


(B) A successor contractor originally 
offers 20 jobs to predecessor contract 
employees on a contract that had 30 
positions under the predecessor 
contractor. The first 20 predecessor 
contract employees the successor 
contractor approaches accept the 
employment offer. Within a month of 
commencing work on the contract, the 
successor determines that it must hire 
seven additional employees to perform 
the contract requirements. The first 
three predecessor contract employees to 
whom the successor offers employment 
decline the offer; however, the next four 
predecessor contract employees accept 
the offers. In accordance with the 
provisions of this section, the successor 
contractor offers employment on the 
contract to the three remaining 
predecessor contract employees who all 
accept; however, two employees on the 
contract quit 5 weeks later. The 
successor contractor has no further 
obligation under this part to make a 
second employment offer to the persons 
who previously declined an offer of 
employment on the contract. 


(C) A successor contractor reduces 
staff on a successor contract by two 
positions from the predecessor 
contract’s staffing pattern. Each 
predecessor contract employee the 
successor approaches accepts the 
employment offer; therefore, 
employment offers are not made to two 
predecessor contract employees. The 
successor contractor terminates an 
employee five months later. The 
successor contractor has no obligation to 
offer employment to the two remaining 
employees from the predecessor 
contract because more than 90 calendar 
days have passed since the successor 
contractor’s first date of performance on 
the contract. 


(2) Changes to staffing pattern. Where 
a contractor reduces the number of 
employees in any occupation on a 
contract with multiple occupations, 
resulting in some displacement, the 
contractor must scrutinize each 
employee’s qualifications in order to 
offer the greatest possible number of 
predecessor contract employees 
positions equivalent to those they held 
under the predecessor contract. 
Example: A successor contract is 
awarded for a food preparation and 
services contract with Cook II, Cook I, 
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and dishwasher positions. The Cook II 
position requires a higher level of skill 
than the Cook I position. The successor 
contractor reconfigures the staffing 
pattern on the contract by increasing the 
number of persons employed as Cook IIs 
and Dishwashers and reducing the 
number of Cook I employees. The 
successor contractor must examine the 
qualifications of each Cook I to 
determine whether they are qualified for 
either a Cook II or Dishwasher position. 
Conversely, were the contractor to 
increase the number of Cook I 
employees, decrease the number of 
Cook II employees, and keep the same 
number of Dishwashers, the contractor 
would generally be able offer Cook I 
positions to some Cook II employees, 
because the Cook II performs a higher- 
level occupation. 


(3) Contractor determines which 
employees. The contractor, subject to 
provisions of this part and other 
applicable restrictions (including non- 
discrimination laws and regulations), 
will determine to which employees it 
will offer employment. See § 9.1(b) 
regarding compliance with requirements 
of other Executive orders, regulations, or 
Federal, state, or local laws. 


(e) Contractor obligations near end of 
contract performance—(1) Certified list 
of employees provided 30 calendar days 
before contract completion. The 
contractor will, not less than 30 
calendar days before completion of the 
contractor’s performance of services on 
a contract, furnish the contracting 
officer with a list of the names of all 
service employees working under the 
contract and its subcontracts at the time 
the list is submitted. The list must also 
contain anniversary dates of 
employment of each service employee 
under the contract and its predecessor 
contracts with either the current or 
predecessor contractors or their 
subcontractors. Assuming there are no 
changes to the workforce before the 
contract is completed, the contractor 
may use the list submitted, or to be 
submitted, to satisfy the requirements of 
the contract clause specified at 29 CFR 
4.6(l)(2) to meet this provision. 


(2) Certified list of employees 
provided 10 days before contract 
completion. Where changes to the 
workforce are made after the submission 
of the certified list described in 
paragraph (e)(1) of this section, the 
contractor will, not less than 10 days 
before completion of the contractor’s 
performance of services on a contract, 
furnish the contracting officer with a 
certified list of the names of all service 
employees employed within the last 
month of contract performance. The list 
must also contain anniversary dates of 


employment and, where applicable, 
dates of separation of each service 
employee under the contract and its 
predecessor contracts with either the 
current or predecessor contractors or 
their subcontractors. The contractor may 
use the list submitted to satisfy the 
requirements of the contract clause 
specified at 29 CFR 4.6(l)(2) to meet this 
provision. 


(3) Notices. Before contract 
completion, the contractor must provide 
written notice to service employees 
employed under the contract of their 
possible right to an offer of employment 
on the successor contract. Such notice 
will be either posted in a conspicuous 
place at the worksite or delivered to the 
employees individually. Where the 
workforce on the predecessor contract is 
comprised of a significant portion of 
workers who are not fluent in English, 
the notice will be provided in both 
English and a language in which the 
employees are fluent. Multiple language 
notices are required where significant 
portions of the workforce speak 
different languages and there is no 
common language. Contractors may 
provide the notice set forth in Appendix 
B to this part in either a physical 
posting at the job site, or in another 
manner that effectively provides 
individual notice such as individual 
paper notices or effective email 
notification to the affected employees. 
To be effective, email notification must 
result in an electronic delivery receipt 
or some other reliable confirmation that 
the intended recipient received the 
notice. Any particular determination of 
the adequacy of a notification, 
regardless of the method used, will be 
fact-dependent and made on a case-by- 
case basis. 


(f) Recordkeeping—(1) Form of 
records. This part prescribes no 
particular order or form of records for 
contractors. A contractor may use 
records developed for any purpose to 
satisfy the requirements of this part, 
provided the records otherwise meet the 
requirements and purposes of this part 
and are fully accessible. The 
requirements of this part will apply to 
all records regardless of their format 
(e.g., paper or electronic). 


(2) Records to be retained. (i) The 
contractor must maintain copies of any 
written offers of employment or a 
contemporaneous written record of any 
oral offers of employment, including the 
date, location, and attendance roster of 
any employee meeting(s) at which the 
offers were extended, a summary of 
each meeting, a copy of any written 
notice that may have been distributed, 
and the names of the employees from 


the predecessor contract to whom an 
offer was made. 


(ii) The contractor must maintain a 
copy of any record that forms the basis 
for any exclusion or exception claimed 
under this part. 


(iii) The contractor must maintain a 
copy of the employee list received from 
the contracting agency and the 
employee list provided to the 
contracting agency. See paragraph (e) of 
this section, contractor obligations near 
end of contract performance. 


(iv) Every contractor that makes 
retroactive payment of wages or 
compensation under the supervision of 
the Administrator of the Wage and Hour 
Division pursuant to § 9.23(b), must: 


(A) Record and preserve, as an entry 
on the pay records, the amount of such 
payment to each employee, the period 
covered by such payment, and the date 
of payment. 


(B) Prepare a report of each such 
payment on a receipt form provided by 
or authorized by the Wage and Hour 
Division, and 


(1) Preserve a copy as part of the 
records, 


(2) Deliver a copy to the employee, 
and 


(3) File the original, as evidence of 
payment by the contractor and receipt 
by the employee, with the 
Administrator within 10 business days 
after payment is made. 


(v) The contractor must maintain 
evidence of any notices that they have 
provided to workers, or workers’ 
collective bargaining representatives, to 
satisfy the requirements of the order or 
these regulations, including notices of 
the possibility of employment on the 
successor contract as required under 
§ 9.12(e)(3); notices of agency 
exceptions that a contracting agency 
requires a contractor to provide under 
§ 9.5(g) and section 6(b) of the order; 
and notices that a contracting agency 
has declined to include location 
continuity requirements or preferences 
in a solicitation pursuant to § 9.11(c)(3). 


(3) Records retention period. The 
contractor must retain records 
prescribed by § 9.12(f)(2) of this part for 
not less than a period of 3 years from 
the date the records were created. 


(4) Disclosure. The contractor must 
provide copies of such documentation 
upon request of any authorized 
representative of the contracting agency 
or Department of Labor. 


(g) Investigations. The contractor must 
cooperate in any review or investigation 
conducted pursuant to this part and 
must not interfere with the investigation 
or intimidate, blacklist, discharge, or in 
any other manner discriminate against 
any person because such person has 
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cooperated in an investigation or 
proceeding under this part or has 
attempted to exercise any rights 
afforded under this part. This obligation 
to cooperate with investigations is not 
limited to investigations of the 
contractor’s own actions, and also 
includes investigations related to other 
contractors (e.g., predecessor and 
successor contractors) and 
subcontractors. 


§ 9.13 Subcontracts. 
(a) Subcontractor liability. The 


contractor or subcontractor must insert 
in any subcontracts the clause contained 
in Appendix A. The contractor or 
subcontractor must also insert a clause 
in any subcontracts to require the 
subcontractor to include the clause in 
Appendix A in any lower tier 
subcontracts. The prime contractor is 
responsible for the compliance of any 
subcontractor or lower tier 
subcontractor with the contract clause 
in Appendix A. In the event of any 
violations of the clause in Appendix A, 
the prime contractor and any 
subcontractor(s) responsible will be 
jointly and severally liable for any 
unpaid wages and pre-judgment and 
post-judgment interest, and may be 
subject to debarment, as appropriate. 


(b) Discontinuation of subcontractor 
services. When a prime contractor that 
is subject to the nondisplacement 
requirements of this part discontinues 
the services of a subcontractor at any 
time during the contract and performs 
those services itself, the prime 
contractor must offer employment on 
the contract to the subcontractor’s 
employees who would otherwise be 
displaced and would otherwise be 
qualified in accordance with this part. 


Subpart C—Enforcement 


§ 9.21 Complaints. 
(a) Filing a complaint. Any employee 


of the predecessor contractor who 
believes the successor contractor has 
violated this part, or their authorized 
representative, may file a complaint 
with the Wage and Hour Division 
within 120 days from the first date of 
contract performance. The employee or 
authorized representative may file a 
complaint directly with any office of the 
Wage and Hour Division. No particular 
form of complaint is required. A 
complaint may be filed orally or in 
writing. The Wage and Hour Division 
will accept the complaint in any 
language. 


(b) Confidentiality. It is the policy of 
the Department of Labor to protect the 
identity of its confidential sources and 
to prevent an unwarranted invasion of 


personal privacy. Accordingly, the 
identity of any individual who makes a 
written or oral statement as a complaint 
or in the course of an investigation, as 
well as portions of the statement which 
would tend to reveal the individual’s 
identity, will not be disclosed in any 
manner to anyone other than Federal 
officials without the prior consent of the 
individual. Disclosure of such 
statements will be governed by the 
provisions of the Freedom of 
Information Act (5 U.S.C. 552, see 29 
CFR part 70) and the Privacy Act of 
1974 (5 U.S.C. 552a). 


§ 9.22 Wage and Hour Division 
investigation. 


(a) Initial investigation. The 
Administrator of the Wage and Hour 
Division (Administrator) may initiate an 
investigation under this part either as 
the result of a complaint or at any time 
on the Administrator’s own initiative. 
The Administrator may investigate 
potential violations of, and obtain 
compliance with, the Executive Order. 
As part of the investigation, the 
Administrator may conduct interviews 
with the predecessor and successor 
contractors, as well as confidential 
interviews with the relevant contractors’ 
workers at the worksite during normal 
work hours; inspect the relevant 
contractors’ records; make copies and 
transcriptions of such records; and 
require the production of any 
documents or other evidence deemed 
necessary to determine whether a 
violation of this part, including conduct 
warranting imposition of debarment 
pursuant to § 9.23(d), has occurred. 
Federal agencies and contractors shall 
cooperate with any authorized 
representative of the Department of 
Labor in the inspection of records, in 
interviews with workers, and in all 
aspects of investigations. 


(b) Subsequent investigations. The 
Administrator may conduct a new 
investigation or issue a new 
determination if the Administrator 
concludes circumstances warrant, such 
as where the proceedings before an 
Administrative Law Judge reveal that 
there may have been violations with 
respect to other employees of the 
contractor, where imposition of 
debarment is appropriate, or where the 
contractor has failed to comply with an 
order of the Secretary. 


§ 9.23 Remedies and sanctions for 
violations of this part. 


(a) Authority. Executive Order 14055 
provides that the Secretary will have the 
authority to issue final orders 
prescribing appropriate sanctions and 
remedies, including but not limited to 


requiring the contractor to offer 
employment, in positions for which the 
employees are qualified, to employees 
from the predecessor contract and the 
payment of wages lost. 


(b) Unpaid wages or other relief due. 
In addition to satisfying any costs 
imposed under §§ 9.34(j) or 9.35(d) of 
this part, a contractor that violates any 
provision of this part must take 
appropriate action to abate the violation, 
which may include hiring each affected 
employee in a position on the contract 
for which the employee is qualified, 
together with compensation (including 
lost wages) and other terms, conditions, 
and privileges of that employment. The 
contractor will pay interest on any 
underpayment of wages and on any 
other monetary relief due under this 
part. Interest on any back wages or 
monetary relief provided for in this part 
will be calculated using the percentage 
established for the underpayment of 
taxes under 26 U.S.C. 6621 and will be 
compounded daily. 


(c) Withholding of funds—(1) Unpaid 
wages or other relief. The Administrator 
may additionally direct that payments 
due on the contract or any other 
contract between the contractor and the 
Federal Government be withheld in 
such amounts as may be necessary to 
pay unpaid wages or to provide other 
appropriate relief due under this part. 
Upon the final order of the Secretary 
that such monies are due, the 
Administrator may direct the relevant 
contracting agency to transfer the 
withheld funds to the Department of 
Labor for disbursement. 


(2) List of employees. If the 
contracting officer or the Administrator 
finds that the predecessor contractor has 
failed to provide a list of the names of 
service employees working under the 
contract and its subcontracts during the 
last month of contract performance in 
accordance with § 9.12(e), the 
contracting officer will, at their own 
discretion or as directed by the 
Administrator, take such action as may 
be necessary to cause the suspension of 
the payment of contract funds until 
such time as the list is provided to the 
contracting officer. 


(3) Notification to a contractor of the 
withholding of funds. If the 
Administrator directs a contracting 
agency withhold funds from a 
contractor pursuant to § 9.23(c)(1), the 
Administrator or contracting agency 
must notify the affected contractor. 


(d) Debarment. Where the Secretary 
finds that a contractor has failed to 
comply with any order of the Secretary 
or has committed willful violations of 
Executive Order 14055 or this part, the 
Secretary may order that the contractor 
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and its responsible officers, and any 
firm in which the contractor has a 
substantial interest, will be ineligible to 
be awarded any contract or subcontract 
of the United States for a period of up 
to 3 years. Neither an order for 
debarment of any contractor or 
subcontractor from further government 
contracts under this section nor the 
inclusion of a contractor or 
subcontractor on a published list of 
noncomplying contractors will be 
carried out without affording the 
contractor or subcontractor an 
opportunity for a hearing. 


(e) Antiretaliation. When the 
Administrator finds that a contractor 
has interfered with an investigation of 
the Administrator under this part or has 
in any manner discriminated against 
any person because such person has 
cooperated in such an investigation or 
has attempted to exercise any rights 
afforded under this part, the 
Administrator may require the 
contractor to provide any relief to the 
affected person as may be appropriate, 
including employment, reinstatement, 
promotion, and the payment of lost 
wages, including interest. 


Subpart D—Administrator’s 
Determination, Mediation, and 
Administrative Proceedings 


§ 9.31 Determination of the Administrator. 
(a) Written determination. Upon 


completion of an investigation under 
§ 9.22, the Administrator will issue a 
written determination of whether a 
violation has occurred. The 
determination will contain a statement 
of the investigation findings and 
conclusions. A determination that a 
violation occurred will address 
appropriate relief and the issue of 
debarment where appropriate. The 
Administrator will notify any 
complainant(s); employee 
representative(s); contractor(s), 
including the prime contractor if a 
subcontractor is implicated; contractor 
representative(s); and contracting officer 
by registered or certified mail to the last 
known address or by any other means 
normally assuring delivery, of the 
investigation findings. 


(b) Notice to parties and effect—(1) 
Relevant facts in dispute. If the 
Administrator concludes that relevant 
facts are in dispute, the Administrator’s 
determination will so advise the parties 
and their representatives, if any. It will 
further advise that the notice of 
determination will become the final 
order of the Secretary and will not be 
appealable in any administrative or 
judicial proceeding unless an interested 
party requests a hearing within 20 


calendar days of the date of the 
Administrator’s determination, in 
accordance with § 9.32(b)(1). Such a 
request may be sent by mail or by any 
other means normally assuring delivery 
to the Chief Administrative Law Judge 
of the Office of the Administrative Law 
Judges. A detailed statement of the 
reasons why the Administrator’s 
determination is in error, including facts 
alleged to be in dispute, if any, must be 
submitted with the request for a hearing. 
The Administrator’s determination not 
to seek debarment will not be 
appealable. 


(2) Relevant facts not in dispute. If the 
Administrator concludes that no 
relevant facts are in dispute, the parties 
and their representatives, if any, will be 
so advised. They will also be advised 
that the determination will become the 
final order of the Secretary and will not 
be appealable in any administrative or 
judicial proceeding unless an interested 
party files a petition for review with the 
Administrative Review Board pursuant 
to § 9.32(b)(2) within 20 calendar days 
of the date of the determination of the 
Administrator. The determination will 
further advise that if an aggrieved party 
disagrees with the factual findings or 
believes there are relevant facts in 
dispute, the aggrieved party may advise 
the Administrator of the disputed facts 
and request a hearing by mail or by any 
other means normally assuring delivery. 
The request must be sent within 20 
calendar days of the date of the 
determination. The Administrator will 
either refer the request for a hearing to 
the Chief Administrative Law Judge or 
notify the parties and their 
representatives, if any, of the 
determination of the Administrator that 
there is no relevant issue of fact and that 
a petition for review may be filed with 
the Administrative Review Board within 
20 calendar days of the date of the 
notice, in accordance with the 
procedures at § 9.32(b)(2). 


§ 9.32 Requesting appeals. 
(a) General. If any party desires 


review of the determination of the 
Administrator, including judicial 
review, a request for an Administrative 
Law Judge hearing or petition for review 
by the Administrative Review Board 
must first be filed in accordance with 
§ 9.31(b) of this part. 


(b) Process—(1) For Administrative 
Law Judge hearing—(i) General. Any 
aggrieved party may request a hearing 
by an Administrative Law Judge by 
sending a request to the Chief 
Administrative Law Judge of the Office 
of the Administrative Law Judges within 
20 calendar days of the determination of 
the Administrator. The request for a 


hearing may be sent by mail or by any 
other means normally assuring delivery 
and will be accompanied by a copy of 
the determination of the Administrator. 
At the same time, a copy of any request 
for a hearing will be sent to the 
complainant(s) or successor contractor, 
and their representatives, if any, as 
appropriate; the contracting officer; the 
Administrator of the Wage and Hour 
Division; and the Associate Solicitor. 


(ii) By the complainant. The 
complainant or any other interested 
party may request a hearing where the 
Administrator determines, after 
investigation, that the employer has not 
committed violation(s), or where the 
complainant or other interested party 
believes that the Administrator has 
ordered inadequate monetary relief. In 
such a proceeding, the party requesting 
the hearing will be the prosecuting party 
and the employer will be the 
respondent; the Administrator may 
intervene as a party or appear as amicus 
curiae at any time in the proceeding, at 
the Administrator’s discretion. 


(iii) By the contractor. The employer 
or any other interested party may 
request a hearing where the 
Administrator determines, after 
investigation, that the employer has 
committed violation(s). In such a 
proceeding, the Administrator will be 
the prosecuting party and the employer 
will be the respondent. 


(2) For Administrative Review Board 
review—(i) General. Any aggrieved party 
desiring review of a determination of 
the Administrator in which there were 
no relevant facts in dispute, or of an 
Administrative Law Judge’s decision, 
must file a petition for review with the 
Administrative Review Board within 20 
calendar days of the date of the 
determination or decision. The petition 
must be served on all parties and, where 
the case involves an appeal from an 
Administrative Law Judge’s decision, 
the Chief Administrative Law Judge. See 
also § 9.32(b)(1). 


(ii) Contents and service—(A) 
Contents. A petition for review shall 
refer to the specific findings of fact, 
conclusions of law, or order at issue. 


(B) Service. Copies of the petition and 
all briefs shall be served on the 
Administrator, Wage and Hour Division, 
and on the Associate Solicitor. 


(C) Effect of filing. If a timely request 
for hearing or petition for review is 
filed, the determination of the 
Administrator or the decision of the 
Administrative Law Judge will be 
inoperative unless and until the 
Administrative Review Board issues an 
order affirming the determination or 
decision, or the determination or 
decision otherwise becomes a final 
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order of the Secretary. If a petition for 
review concerns only the imposition of 
debarment, however, the remainder of 
the decision shall be effective 
immediately. No judicial review will be 
available unless a timely petition for 
review to the Administrative Review 
Board is first filed. 


§ 9.33 Mediation. 
The parties are encouraged to resolve 


disputes by using settlement judges to 
mediate settlement negotiations 
pursuant to the procedures and 
requirements of 29 CFR 18.13 or any 
successor to the regulation. Any 
settlement agreement reached must be 
approved by the assigned 
Administrative Law Judge consistent 
with the procedures and requirements 
of 29 CFR 18.71. 


§ 9.34 Administrative Law Judge hearings. 
(a) Authority—(1) General. The Office 


of Administrative Law Judges has 
jurisdiction to hear and decide appeals 
pursuant to § 9.31(b)(1) concerning 
questions of law and fact from 
determinations of the Administrator 
issued under § 9.31. In considering the 
matters within the scope of its 
jurisdiction, the Administrative Law 
Judge will act as the authorized 
representative of the Secretary and shall 
act fully and, subject to an appeal filed 
under § 9.32(b)(2), finally on behalf of 
the Secretary concerning such matters. 


(2) Limit on scope of review. (i) The 
Administrative Law Judge will not have 
jurisdiction to pass on the validity of 
any provision of this part. 


(ii) The Equal Access to Justice Act, 
as amended, does not apply to hearings 
under this part. Accordingly, an 
Administrative Law Judge will have no 
authority to award attorney fees and/or 
other litigation expenses pursuant to the 
provisions of the Equal Access to Justice 
Act for any proceeding under this part. 


(b) Scheduling. If the case is not 
stayed to attempt settlement in 
accordance with § 9.33(a), the 
Administrative Law Judge to whom the 
case is assigned will, within 15 calendar 
days following receipt of the request for 
hearing, notify the parties and any 
representatives, of the day, time, and 
place for hearing. The date of the 
hearing will not be more than 60 days 
from the date of receipt of the request 
for hearing. 


(c) Dismissing challenges for failure to 
participate. The Administrative Law 
Judge may, at the request of a party or 
on their own motion, dismiss a 
challenge to a determination of the 
Administrator upon the failure of the 
party requesting a hearing or their 
representative to attend a hearing 


without good cause; or upon the failure 
of the party to comply with a lawful 
order of the Administrative Law Judge. 


(d) Administrator’s participation. At 
the Administrator’s discretion, the 
Administrator has the right to 
participate as a party or as amicus 
curiae at any time in the proceedings, 
including the right to petition for review 
of a decision of an Administrative Law 
Judge in which the Administrator has 
not previously participated. The 
Administrator will participate as a party 
in any proceeding in which the 
Administrator has found any violation 
of this part, except where the 
complainant or other interested party 
challenges only the amount of monetary 
relief. See also § 9.32(b)(2)(i)(C). 


(e) Agency participation. A Federal 
agency that is interested in a proceeding 
may participate as amicus curiae at any 
time in the proceedings. At the request 
of such Federal agency, copies of all 
pleadings in a case shall be served on 
the Federal agency, whether or not the 
agency is participating in the 
proceeding. 


(f) Hearing documents. Copies of the 
request for hearing under this part and 
documents filed in all cases, whether or 
not the Administrator is participating in 
the proceeding, shall be sent to the 
Administrator, Wage and Hour Division, 
and to the Associate Solicitor. 


(g) Rules of practice. The rules of 
practice and procedure for 
administrative hearings before the 
Office of Administrative Law Judges at 
29 CFR part 18, subpart A, shall be 
applicable to the proceedings provided 
by this section. This part is controlling 
to the extent it provides any rules of 
special application that may be 
inconsistent with the rules in 29 CFR 
part 18, subpart A. The Rules of 
Evidence at 29 CFR 18, subpart B, shall 
not apply. Rules or principles designed 
to assure production of the most 
probative evidence available shall be 
applied. The Administrative Law Judge 
may exclude evidence that is 
immaterial, irrelevant, or unduly 
repetitive. 


(h) Decisions. The Administrative 
Law Judge will issue a decision within 
60 days after completion of the 
proceeding. The decision will contain 
appropriate findings, conclusions, and 
an order and be served upon all parties 
to the proceeding. 


(i) Orders. Upon the conclusion of the 
hearing and the issuance of a decision 
that a violation has occurred, the 
Administrative Law Judge will issue an 
order that the successor contractor take 
appropriate action to remedy the 
violation. This may include hiring the 
affected employee(s) in a position on the 


contract for which the employee is 
qualified, together with compensation 
(including lost wages), terms, 
conditions, and privileges of that 
employment. Where the Administrator 
has sought debarment, the order shall 
also address whether such sanctions are 
appropriate. 


(j) Costs. If an order finding the 
successor contractor violated this part is 
issued, the Administrative Law Judge 
may assess against the contractor a sum 
equal to the aggregate amount of all 
costs (not including attorney fees) and 
expenses reasonably incurred by the 
aggrieved employee(s) in the 
proceeding. This amount will be 
awarded in addition to any unpaid 
wages or other relief due under 
§ 9.23(b). 


(k) Finality. The decision of the 
Administrative Law Judge will become 
the final order of the Secretary, unless 
a petition for review is timely filed with 
the Administrative Review Board as set 
forth in § 9.32(b)(2) of this part. 


§ 9.35 Administrative Review Board 
proceedings. 


(a) Authority—(1) General. The 
Administrative Review Board (ARB) has 
jurisdiction to hear and decide in its 
discretion appeals pursuant to 
§ 9.31(b)(2) concerning questions of law 
and fact from determinations of the 
Administrator issued under § 9.31 and 
from decisions of Administrative Law 
Judges issued under § 9.34. In 
considering the matters within the 
scope of its jurisdiction, the ARB acts as 
the authorized representative of the 
Secretary and acts fully on behalf of the 
Secretary concerning such matters. 


(2) Limit on scope of review. (i) The 
ARB will not have jurisdiction to pass 
on the validity of any provision of this 
part. The ARB is an appellate body and 
will decide cases properly before it on 
the basis of substantial evidence 
contained in the entire record before it. 
The ARB will not receive new evidence 
into the record. 


(ii) The Equal Access to Justice Act, 
as amended, does not apply to 
proceedings under this part. 
Accordingly, for any proceeding under 
this part, the Administrative Review 
Board will have no authority to award 
attorney fees and/or other litigation 
expenses pursuant to the provisions of 
the Equal Access to Justice Act. 


(b) Decisions. The ARB’s final 
decision will be issued within 90 days 
of the receipt of the petition for review 
and will be served upon all parties by 
mail to the last known address and on 
the Chief Administrative Law Judge (in 
cases involving an appeal from an 
Administrative Law Judge’s decision). 
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(c) Orders. If the ARB concludes that 
the contractor has violated this part, the 
final order will order action to remedy 
the violation, which may include hiring 
each affected employee in a position on 
the contract for which the employee is 
qualified, together with compensation 
(including lost wages), terms, 
conditions, and privileges of that 
employment. Where the Administrator 
has sought imposition of debarment, the 
ARB will determine whether an order 
imposing debarment is appropriate. The 
ARB’s order under this section is subject 
to discretionary review by the Secretary 
as provided in Secretary’s Order 01– 
2020 (or any successor to that order). 


(d) Costs. If a final order finding the 
successor contractor violated this part is 
issued, the ARB may assess against the 
contractor a sum equal to the aggregate 
amount of all costs (not including 
attorney fees) and expenses reasonably 
incurred by the aggrieved employee(s) 
in the proceeding. This amount will be 
awarded in addition to any unpaid 
wages or other relief due under 
§ 9.23(b). 


(e) Finality. The decision of the 
Administrative Review Board will 
become the final order of the Secretary 
in accordance with Secretary’s Order 
01–2020 (or any successor to that order), 
which provides for discretionary review 
of such orders by the Secretary. 


§ 9.36 Severability. 
If any provision of this part is held to 


be invalid or unenforceable by its terms, 
or as applied to any person or 
circumstance, or stayed pending further 
agency action, the provision shall be 
construed so as to continue to give the 
maximum effect to the provision 
permitted by law, unless such holding 
shall be one of utter invalidity or 
unenforceability, in which event the 
provision shall be severable from this 
part and shall not affect the remainder 
thereof. 


Appendix A to Part 9—Contract Clause 


The following clause shall be included by 
the contracting agency in every contract, 
contract-like instrument, and solicitation to 
which Executive Order 14055 applies, except 
for procurement contracts subject to the 
Federal Acquisition Regulation (FAR): 


Nondisplacement of Qualified Workers 
(a) The contractor and its subcontractors 


shall, except as otherwise provided herein, in 
good faith offer service employees (as defined 
in the Service Contract Act of 1965, as 
amended, 41 U.S.C. 6701(3)) employed under 
the predecessor contract and its subcontracts 
whose employment would be terminated as 
a result of the award of this contract or the 
expiration of the contract under which the 
employees were hired, a right of first refusal 
of employment under this contract in 


positions for which those employees are 
qualified. The contractor and its 
subcontractors shall determine the number of 
employees necessary for efficient 
performance of this contract and may elect to 
employ more or fewer employees than the 
predecessor contractor employed in 
connection with performance of the work 
solely on the basis of that determination. 
Except as provided in paragraph (b), there 
shall be no employment opening under this 
contract or subcontract, and the contractor 
and any subcontractors shall not offer 
employment under this contract to any 
person prior to having complied fully with 
the obligations described in this clause. The 
contractor and its subcontractors shall make 
an express offer of employment to each 
employee as provided herein and shall state 
the time within which the employee must 
accept such offer, but in no case shall the 
period within which the employee must 
accept the offer of employment be less than 
10 business days. 


(b) Notwithstanding the obligation under 
paragraph (a) above, the contractor and any 
subcontractors: 


(1) Are not required to offer a right of first 
refusal to any employee(s) of the predecessor 
contractor who are not service employees 
within the meaning of the Service Contract 
Act of 1965, as amended, 41 U.S.C. 6701(3); 
and 


(2) Are not required to offer a right of first 
refusal to any employee(s) of the predecessor 
contractor for whom the contractor or any of 
its subcontractors reasonably believes, based 
on reliable evidence of the particular 
employees’ past performance, that there 
would be just cause to discharge the 
employee(s) if employed by the contractor or 
any subcontractors. 


(c) The contractor shall, not less than 10 
business days before the earlier of the 
completion of this contract or of its work on 
this contract, furnish the contracting officer 
a certified list of the names of all service 
employees working under this contract and 
its subcontracts during the last month of 
contract performance. The list shall also 
contain anniversary dates of employment of 
each service employee under this contract 
and its predecessor contracts either with the 
current or predecessor contractors or their 
subcontractors. The contracting officer shall 
provide the list to the successor contractor, 
and the list shall be provided on request to 
employees or their representatives, consistent 
with the Privacy Act, 5 U.S.C. 552(a), and 
other applicable law. 


(d) If it is determined, pursuant to 
regulations issued by the Secretary of Labor 
(Secretary), that the contractor or its 
subcontractors are not in compliance with 
the requirements of this clause or any 
regulation or order of the Secretary, the 
Secretary may impose appropriate sanctions 
against the contractor or its subcontractors, as 
provided in Executive Order 14055, the 
regulations implementing that order, and 
relevant orders of the Secretary, or as 
otherwise provided by law. 


(e) In every subcontract entered into in 
order to perform services under this contract, 
the contractor shall include provisions that 
ensure that each subcontractor shall honor 


the requirements of paragraphs (a) and (b) 
with respect to the employees of a 
predecessor subcontractor or subcontractors 
working under this contract, as well as of a 
predecessor contractor and its 
subcontractors. The subcontract shall also 
include provisions to ensure that the 
subcontractor shall provide the contractor 
with the information about the employees of 
the subcontractor needed by the contractor to 
comply with paragraph (c) of this clause. The 
contractor shall take such action with respect 
to any such subcontract as may be directed 
by the Secretary as a means of enforcing such 
provisions, including the imposition of 
sanctions for noncompliance: provided, 
however, that if the contractor, as a result of 
such direction, becomes involved in 
litigation with a subcontractor, or is 
threatened with such involvement, the 
contractor may request that the United States 
enter into such litigation to protect the 
interests of the United States. 


(f)(1) The contractor shall, not less than 30 
calendar days before completion of the 
contractor’s performance of services on a 
contract, furnish the contracting officer with 
a certified list of the names of all service 
employees working under the contract and 
its subcontracts at the time the list is 
submitted. The list shall also contain 
anniversary dates of employment of each 
service employee under the contract and its 
predecessor contracts with either the current 
or predecessor contractors or their 
subcontractors. Where changes to the 
workforce are made after the submission of 
the certified list described in this paragraph 
(f)(1), the contractor shall, in accordance with 
paragraph (c), not less than 10 business days 
before completion of the contractor’s 
performance of services on a contract, furnish 
the contracting officer with an updated 
certified list of the names of all service 
employees employed within the last month 
of contract performance. The updated list 
shall also contain anniversary dates of 
employment and, where applicable, dates of 
separation of each service employee under 
the contract and its predecessor contracts 
with either the current or predecessor 
contractors or their subcontractors. Only 
contractors experiencing a change in their 
workforce between the 30- and 10-day 
periods shall have to submit a list in 
accordance with paragraph (c). 


(2) The contracting officer shall upon their 
own action or upon written request of the 
Administrator withhold or cause to be 
withheld as much of the accrued payments 
due on either the contract or any other 
contract between the contractor and the 
Government that the Department of Labor 
representative requests or that the contracting 
officer decides may be necessary to pay 
unpaid wages or to provide other appropriate 
relief due under 29 CFR part 9. Upon the 
final order of the Secretary that such moneys 
are due, the Administrator may direct the 
relevant contracting agency to transfer the 
withheld funds to the Department of Labor 
for disbursement. If the contracting officer or 
the Administrator finds that the predecessor 
contractor has failed to provide a list of the 
names of service employees working under 
the contract and its subcontracts during the 
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last month of contract performance in 
accordance with 29 CFR part 9, the 
contracting officer may in their discretion, or 
upon request by the Administrator, take such 
action as may be necessary to cause the 
suspension of the payment of contract funds 
until such time as the list is provided to the 
contracting officer. 


(3) The contractor agrees to provide 
notifications to employees under the 
contract, and their representatives, if any, in 
the timeframes requested by the contracting 
agency, to notify employees of any agency 
determination to except a successor contract 
from the nondisplacement requirements of 29 
CFR part 9, or to decline to include location 
continuity requirements or preferences in a 
successor contract. The notice must include 
a statement explaining that any request by 
interested parties for reconsideration of an 
agency’s determination regarding the matter 
must be directed to the head of the agency 
or the head of the agency’s contracting 
department. 


(g) The contractor and subcontractors shall 
maintain records of their compliance with 
this clause for not less than a period of 3 
years from the date the records were created. 
These records may be maintained in any 
format, paper or electronic, provided the 
records meet the requirements and purposes 
of 29 CFR part 9 and are fully accessible. The 
records maintained must include the 
following: 


(1) Copies of any written offers of 
employment or a contemporaneous written 
record of any oral offers of employment, 
including the date, location, and attendance 
roster of any employee meeting(s) at which 
the offers were extended, a summary of each 
meeting, a copy of any written notice that 
may have been distributed to covered 
employees, and the names of the employees 
from the predecessor contract to whom an 
offer was made. 


(2) A copy of any record that forms the 
basis for any exclusion or exception claimed 
under this part. 


(3) A copy of the employee list(s) provided 
to or received from the contracting agency. 


(4) An entry on the pay records of the 
amount of any retroactive payment of wages 
or compensation under the supervision of the 
Administrator of the Wage and Hour Division 
to each employee, the period covered by such 
payment, and the date of payment, and a 
copy of any receipt form provided by or 
authorized by the Wage and Hour Division. 
The contractor shall also deliver a copy of the 
receipt to the employee and file the original, 
as evidence of payment by the contractor and 
receipt by the employee, with the 
Administrator within 10 days after payment 
is made. 


(h) The contractor shall cooperate in any 
review or investigation by the contracting 
agency or the Department of Labor into 
possible violations of the provisions of this 
clause and shall make records requested by 
such official(s) available for inspection, 
copying, or transcription upon request. 


(i) Disputes concerning the requirements of 
this clause shall not be subject to the general 
disputes clause of this contract. Such 
disputes shall be resolved in accordance with 
the procedures of the Department of Labor set 
forth in 29 CFR part 9. Disputes within the 
meaning of this clause include disputes 
between or among any of the following: the 
contractor, the contracting agency, the U.S. 
Department of Labor, and the employees 
under the contract or its predecessor 
contract. 


Appendix B to Part 9—Notice to Service 
Contract Employees 


Service contract employees entitled to 
nondisplacement: The contract for (insert 
type of service) services currently performed 
by (insert name of predecessor contractor) 
has been awarded to a new (successor) 
contractor (insert name of successor 
contractor). The new contractor’s first date of 
performance on the contract will be (insert 
first date of successor contractor’s 
performance). The new contractor is 


generally required to offer employment to the 
employees who worked on the contract 
during the last 30 calendar days of the 
current contract, except as follows: 


Employees who will not be laid off or 
discharged as a result of the end of this 
contract are not entitled to an offer of 
employment. 


Managerial, supervisory, or non-service 
employees on the current contract are not 
entitled to an offer of employment. 


The new contractor is permitted to reduce 
the size of the current workforce; in such 
circumstances, only a portion of the existing 
workforce may receive employment offers. 
However, the new contractor must offer 
employment to the displaced employees in 
positions for which they are qualified if any 
openings occur during the first 90 calendar 
days of performance on the new contract. 


An employee hired to work under the 
current federal service contract and one or 
more nonfederal service contracts as part of 
a single job is not entitled to an offer of 
employment on the new contract, provided 
that the existing contractor did not deploy 
the employee in a manner that was designed 
to avoid the purposes of this part. 


Time limit to accept offer: If you are 
offered employment on the new contract, you 
must be given at least 10 business days to 
accept the offer. 


Complaints: Any employee(s) or 
authorized employee representative(s) of the 
predecessor contractor who believes that they 
are entitled to an offer of employment with 
the new contractor and who has not received 
an offer, may file a complaint, within 120 
calendar days from the first date of contract 
performance, with the local Wage and Hour 
office. 


For additional information: 1–866–4US– 
WAGE (1–866–487–9243) TTY: 1–877–889– 
5627, http://www.dol.gov/agencies/whd. 


[FR Doc. 2022–14967 Filed 7–14–22; 8:45 am] 
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FEDERAL CONTRACTING 
Opportunities Remain for Department of Labor to 
Improve Enforcement of Service Worker Wage 
Protections  


What GAO Found 
The Department of Labor (DOL) completed over 5,000 Service Contract Act 
(SCA) cases in fiscal years 2014 through 2019 according to available data. For 
many, this resulted in awarding of back wages to federally contracted security 
guards, janitors, and other service workers. DOL enforces the SCA, which was 
enacted to protect workers on certain types of federal service contracts. DOL 
found SCA violations—primarily of wage and benefit protections—in 68 percent 
of cases. Employers across a range of service industries agreed to pay around 
$224 million in back wages. Sixty cases resulted in debarment—a decision to 
prevent an employer from being awarded new federal contracts generally for 3 
years. DOL’s strategic plan emphasizes optimizing resources for resolving cases 
using all available enforcement tools. However, GAO found that DOL did not 
analyze its use of enforcement tools, such as debarment or employer compliance 
agreements. Therefore, DOL may have lacked a complete picture of the 
effectiveness of these enforcement strategies. GAO recommended that DOL 
analyze information on its enforcement actions, including SCA debarment 
processes and outcomes. In April 2022, DOL reported that it had developed a 
revised internal tracking system to provide a year-end summary of information on 
agency debarment actions. DOL has taken the first step, but DOL would still 
need to analyze this information. 


DOL reported various challenges to enforcing the SCA, including difficulty 
communicating with contracting agencies. For example, DOL officials told GAO 
that poor communication with contracting agencies—particularly with the U.S. 
Postal Service (USPS)—can affect and delay cases, though USPS officials told 
GAO they were unaware of any communication gaps. Without addressing 
communication issues between USPS and DOL, USPS’s implementation and 
DOL’s enforcement of the SCA may be weakened. In April 2022, the two 
agencies reported that they had developed a draft Memorandum of 
Understanding (MOU) that outlines protocols and procedures to increase 
collaboration and SCA compliance. However, the agencies also noted that they 
had not been able to finalize the MOU because of communication challenges. 


GAO found that contracting agencies may face SCA implementation challenges, 
including not having key information about SCA debarments and violations from 
DOL. When recording SCA debarments, DOL did not always include the unique 
identifier for an employer so that contracting agencies could accurately identify 
debarred firms. DOL also did not have a process that consistently or reliably 
informed contracting agencies about SCA violations by employers. Without 
improved information sharing by DOL, an agency may award a contract to an 
employer without being aware of or considering its past SCA violations. In April 
2022, DOL reported that it had developed a tool that allows its SCA enforcement 
team to easily retrieve the former unique identifier for government contractors, 
and that they have advised regional staff to include this identifier with the 
debarment recommendations they submit to the national office. DOL also 
reported that it was developing, but had not completed, written guidance for its 
investigators and other field staff that will help ensure that contracting agencies 
are kept abreast of ongoing SCA investigations.  


View GAO-22-106013. For more information, 
contact Thomas M. Costa at (202) 512-4769 
or costat@gao.gov. 


Why GAO Did This Study 
The SCA ensures that service workers 
on certain federal contracts receive 
pay and benefits that reflect current 
employment conditions in their locality. 
From fiscal years 2014 through 2019, 
the U.S. government obligated over 
$720 billion on service contracts 
covered under the SCA. 


This testimony describes (1) what 
available data reveal about past SCA 
cases, (2) challenges DOL reports 
facing in enforcing the SCA, and (3) 
SCA implementation challenges. For 
the October 2020 report on which this 
testimony is based (GAO-21-11), GAO 
used a variety of methods including 
analyzing SCA enforcement data; 
reviewing relevant federal laws, policy, 
and guidance; reviewing key agency 
documents, such as DOL’s fiscal year 
2018-2022 strategic plan; and 
interviewing DOL officials. 


What GAO Recommends 
In its October 2020 report, GAO made 
six recommendations to improve 
DOL’s oversight and information 
sharing with contracting agencies, 
including USPS. GAO recommended 
that DOL analyze its use of 
enforcement tools; that DOL and 
USPS implement written protocols to 
improve communication with each 
other; and that DOL improve its 
information sharing with contracting 
agencies on SCA debarments and 
investigation outcomes. DOL and 
USPS generally concurred with the 
recommendations. This statement 
describes progress toward 
implementing GAO’s recommendations 
as of April 2022. 
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May 5, 2022 


Chairman Sanders, Ranking Member Graham, and Members of the 
Committee: 


Thank you for the opportunity to discuss GAO’s prior work on Service 
Contract Act implementation and enforcement.1 The McNamara-O’Hara 
Service Contract Act (SCA) of 1965, as amended, was enacted to provide 
labor protections for workers on certain federal service contracts.2 These 
protections include wage rates, fringe benefits, and other standards to 
ensure workers on these contracts generally receive pay and benefits that 
have been found by the Department of Labor to be prevailing in the 
locality where the contract work is performed.3 


The Department of Labor (DOL), through its Wage and Hour Division 
(WHD), enforces the SCA. Federal agencies that work with contractors 
also have important responsibilities for implementing the SCA. For 
example, contracting agencies are responsible for including certain 
clauses in SCA solicitations and contracts, and in certain cases, required 
to evaluate a prospective contractor’s past performance, which may 
include consideration of any past SCA violations.4 


As SCA violations may result in workers not receiving earned wages and 
benefits, we reviewed various aspects of SCA enforcement and 
implementation. This statement is based on our October 2020 report that 
included (1) what available data reveal about past SCA cases, (2) 
challenges DOL reported facing in enforcing the SCA, and (3) SCA 


                                                                                                                       
1GAO, Federal Contracting: Actions Needed to Improve Department of Labor’s 
Enforcement of Service Worker Wage Protections, GAO-21-11 (Washington, D.C.: Oct. 
29, 2020). 


2See Pub. L. No. 89-286, 79 Stat. 1034 (codified as amended at 41 U.S.C. §§ 6701-
6707). 


3For purposes of this statement, the term “worker” is used interchangeably with “service 
employee,” the term used in the SCA. 


4The Federal Acquisition Regulation (FAR) requires, among other things, that contracting 
officers include clauses containing the SCA requirements in solicitations and contracts to 
which the SCA applies. See 48 C.F.R. § 22.1006. In addition, requests for proposals that 
are expected to exceed a certain threshold (generally $250,000 as of August 31, 2020) 
are generally required by the FAR to include an evaluation of a prospective contractor’s 
past performance. See 48 C.F.R. §§ 2.101, 9.104-6(a)(1), and 15.304(c)(3)(i) and subpt. 
42.15. 


Letter 
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implementation challenges. In the October 2020 report, we made several 
recommendations to improve DOL’s oversight and information sharing 
with contracting agencies, including the U.S. Postal Service (USPS).5 
This statement also describes DOL and USPS’s progress toward 
implementing our recommendations as of April 2022. 


For the October 2020 report, we analyzed SCA enforcement data from 
DOL’s Wage and Hour Investigative Support and Reporting Database 
(WHISARD) and from the General Service Administration (GSA) for fiscal 
years 2014 through 2019, the most recent data available at the time of 
our analysis. We also reviewed relevant federal laws, policy, and 
guidance; analyzed a nongeneralizable sample of SCA case narratives; 
reviewed key agency documents, such as DOL’s strategic plan; 
interviewed DOL officials; and reviewed agency documents and 
interviewed officials at USPS and three other selected contracting 
agencies.6 


We performed the work on which this statement is based in accordance 
with generally accepted government auditing standards. Those standards 
require that we plan and perform the audit to obtain sufficient, appropriate 
evidence to provide a reasonable basis for our findings and conclusions 
based on our audit objectives. We believe that the evidence obtained 
provides a reasonable basis for our findings and conclusions based on 
our audit objectives. 


The SCA was enacted to provide labor protections for employees of 
contractors and subcontractors on federal service contracts.7 SCA 
requires that, for contracts exceeding $2,500, contractors pay their 
                                                                                                                       
5GAO-21-11. 


6The agencies were the Army Materiel Command, the National Institutes of Health, and 
the Pension Benefit Guaranty Corporation. 


7The SCA applies to any contract or solicitation for a contract involving an amount 
exceeding $2,500 made by the federal government or the District of Columbia, the 
principal purpose of which is to provide services in the United States through the use of 
service employees. See 41 U.S.C. § 6702(a). The SCA does not apply to certain types of 
contracts; for example, contracts for public utility services are exempt from the SCA. See 
41 U.S.C. § 6702(b). The definition of “service employee” includes any individual engaged 
in performing services on a covered contract other than a bona fide executive, 
administrative, or professional employee as defined in 29 C.F.R pt. 541. See 41 U.S.C. § 
6701(3). Employee coverage under the SCA depends on whether the employee’s work on 
a covered contract is that of a service employee and not on the alleged form of 
employment contract between the contractor and the employee. See 29 C.F.R. § 4.155. 


Background 
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employees, at a minimum, the wage rates and fringe benefits—such as 
vacation benefits—that have been determined by DOL to be prevailing in 
the locality where the contracted work is performed.8 The types of service 
jobs covered by the SCA include, among others, security guards, food 
service workers, maintenance workers, janitors, clerical workers, and 
certain health and technical occupations. 


DOL has enforcement authority under the SCA; workers do not have a 
private right of action against an employer for any alleged SCA 
violations.9 WHD has authority to conduct SCA investigations in response 
to complaints from service contract employees, federal contracting 
agencies, unions, and other interested parties, and through directed 
investigations of its own initiative. 


WHD enforces and administers several laws pertaining to labor 
standards, in addition to the SCA. From fiscal years 2014 through 2019, 
SCA cases represented about 3 percent of WHD’s overall caseload. 
WHD tracks information on SCA investigations, violations, and findings in 
its investigations database—WHISARD. 


While DOL has enforcement authority over the SCA, contracting agencies 
also play a role in administering the SCA’s requirements. The Federal 
Acquisition Regulation (FAR) outlines responsibilities for contracting 
agencies, including requirements related to implementing the SCA.10 
Principally, contracting agencies must determine whether the SCA 
applies (subject to DOL’s ultimate interpretative authority) and, if so, 


                                                                                                                       
8The prevailing wage rates determined by WHD are location-specific for different types of 
occupations. For some SCA contracts, the required wages and fringe benefits are those 
that were contained in a collective bargaining agreement applicable to work under a 
predecessor contract. For most SCA contracts, however, prevailing wage rates and fringe 
benefits are set forth by WHD in area-wide wage determinations. In addition to the 
prevailing wage requirements for service employees, the SCA also provides that a 
contractor or subcontractor may not pay less than the minimum wage specified under the 
Fair Labor Standards Act of 1938, as amended (29 U.S.C. § 206(a)), to any employee 
engaged in performing on or in connection with the contract. See 41 U.S.C. § 6704. 


9The term “employer” is used interchangeably with the term “contractor” in this statement. 
See 29 C.F.R. § 4.1a(f). 


10One of the agencies in our scope, USPS, is required to follow the SCA, but it is exempt 
from certain laws that are generally applicable to other federal agencies. For example, 
USPS is not subject to most federal laws and regulations applicable to most federal 
purchasing, including the FAR.   
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incorporate specific appropriate clauses into solicitations and contracts.11 
The contracting agency must also include a wage determination in the 
final contract, which is obtained from WHD.12 


When WHD finds that workers covered by SCA contracts have been 
underpaid, it may request that a contracting agency withhold contract 
funds. WHD generally calculates the unpaid wages and benefits owed by 
contractors. A contractor found to be in violation of the SCA is liable for 
the amount of any underpayment of wages or benefits.13 


In addition to these actions, the SCA provides for a 3-year debarment 
period during which a contractor found to have violated the SCA is 
ineligible to receive future federal contracts, unless the Secretary of Labor 
recommends otherwise because of unusual circumstances.14 
Alternatively, DOL may use compliance agreements to prevent future 
violations. These agreements between DOL and a contractor may include 
monitoring by DOL. 


The GSA maintains data systems that include information related to 
federal contracting. 


• System for Award Management (SAM). Companies are generally 
required to register in SAM in order to submit a bid or an offer on 
solicitations for federal contracts. SAM also includes records 
identifying contractors that are excluded from doing business with the 
federal government, such as those debarred by DOL under the SCA. 
Agencies taking debarment actions are required by the FAR to include 
a unique company identifier when entering debarment information in 
SAM, if it is available. As of April 2022, the unique identifier required 
for doing business with the government is a government-owned, non-


                                                                                                                       
11See 48 C.F.R. § 22.1006. The SCA clauses include FAR § 52.222-41. See 48 C.F.R. § 
52.222-41. 


12Wage determinations generally are linked to the geographical area where the work will 
be performed. 


13See 41 U.S.C. § 6705(a). 


14The statutory debarment provided for under the SCA differs from administrative 
debarment provisions under the FAR. A debarment under the FAR is for a period 
generally not exceeding 3 years, and the FAR also provides for a suspension, which is a 
temporary exclusion pending the completion of an investigation or legal proceeding. In 
contrast, the SCA does not provide for debarment periods of less than 3 years, nor does it 
include a suspension provision. 
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proprietary unique entity identifier. Previously, the unique identifier 
was the Data Universal Numbering System (DUNS) number. 


• Contractor Performance Assessment Reporting System 
(CPARS). Performance evaluations of work performed under covered 
contracts are entered into CPARS. The FAR requires contracting 
agencies to prepare performance evaluations in CPARS for their 
contracts at least annually.15 


Available data provide information on SCA cases such as the number of 
cases completed and the contracting agencies and industries involved. 


The majority of SCA cases originated from complaints. From fiscal years 
2014 through 2019, WHD completed 5,261 SCA cases, an average of 
877 per year.16 The majority (59 percent, or 3,109) of these cases 
originated as complaints. The remaining 41 percent (2,152) were initiated 
by WHD. 


Most SCA cases focused on contractors at a small number of contracting 
agencies. For example, just over one-half of all SCA cases completed 
from fiscal years 2014 through 2019 concerned contractors of two 
agencies: the Department of Defense (DOD) and the USPS (see table 
1).17 


                                                                                                                       
15See 48 C.F.R. § 42.1502. 


16We defined an SCA case as any WHD case that included an SCA component. Some of 
the cases were originally registered—i.e., designated—as SCA cases by WHD, and 
others were initiated under other labor statutes—such as the Fair Labor Standards Act of 
1938, as amended—and added an SCA component during the course of the case. Of the 
cases registered under the SCA from fiscal years 2014 through 2019, 819 remained open 
at the end of this period. 


17DOD ranks first among federal agencies in contract spending, generally, and cases that 
focused on DOD contractors made up about 35 percent (1,843) of WHD’s completed SCA 
cases during this timeframe. Cases focusing on contractors of USPS made up the next-
largest portion—about 16 percent (834) of completed SCA cases for the 6-year period we 
reviewed. Other contracting agencies that had a relatively high number of contractors as 
the subject of SCA cases included the Department of Homeland Security (428 or 8 
percent of cases) and the Department of Veterans Affairs (422 or 8 percent of cases). For 
502 out of 5,261 cases, we were not able to identify any associated agencies due to 
missing or unclear information in DOL’s database. According to DOL officials, this field 
became mandatory at the end of fiscal year 2016. 
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Table 1: Service Contract Act (SCA) Cases and Debarments by Selected Contracting Agency, Fiscal Years (FY) 2014 through 
2019  


Contracting Agency  
Number of SCA  


cases, FY14-FY19  


Overall agency contract 
obligations (FY19 


dollars in billions), 
FY14-FY19  


Number of SCA 
debarments, 


FY14-FY19  
1  Department of Defense  1,843  $2,000  17  
2  U.S. Postal Service  834  $71  30  
3  Department of Homeland Security  428  $96  3  
4  Department of Veterans Affairs  422  $148  4  
5  General Services Administration  278  $74  0  
6  Department of Agriculture  182  $39  3  
7  Department of Transportation  146  $41  1  
8  Department of Justice  134  $48  1  
9  Department of Energy  98  $181  0  
10  Department of Health and Human Services  81  $149  0  
11 Department of the Interior  81  $27 0 


Source: GAO analysis of data from the U.S. Department of Labor and the Federal Procurement Data System – Next Generation, and information provided by the U.S. Postal Service. | GAO-22-106013 


Note: The same case may be associated with multiple agencies. For 502 cases, we were not able to 
identify any associated agencies due to missing or unclear information in the Department of Labor’s 
database. The U.S. Postal Service provided estimates of its contracting obligations. Obligations are 
rounded to the nearest billion. Values are adjusted for inflation and expressed in fiscal year 2019 
dollars using the Gross Domestic Product Price Index from the U.S. Department of Commerce, 
Bureau of Economic Analysis. One debarment included in the table was associated with two 
agencies—the Department of Defense and the Department of Homeland Security. The Environmental 
Protection Agency and the Smithsonian Institution, which had lower numbers of SCA cases than the 
agencies included in the table, each had one debarment under the SCA during FY 2014 through 
2019. 
 
 


Industry sectors with the most SCA cases included Administrative 
Support and Waste Management and Remediation Services; 
Transportation and Warehousing; and Professional, Scientific, and 
Technical Services (see table 2).18 


  


                                                                                                                       
18WHD investigators categorize employers by industry using the North American Industry 
Classification System.   
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Table 2: Top 5 Sectors for Service Contract Act (SCA) Cases, Fiscal Years (FY) 2014 through 2019  


Sector  
Number of SCA Cases, 


FY14-FY19  
Federal Contracting 


Obligations, FY14-FY19  Examples of Industries  
Administrative Support and Waste 
Management and Remediation 
Services  


1,943  $279 billion  • Office Administrative Services 
• Security Services 
• Janitorial Services 
• Call Centers 


Transportation and Warehousing  1,207  $112 billion  • Specialized Freight Trucking 
• Mail Haula 


Professional, Scientific, and 
Technical Services  


525  $927 billion  • Management, Scientific, and 
Technical Consulting 
Services 


• Computer Systems Design 
and Related Services 


Health Care and Social Assistance  320  $53 billion  • Vocational Rehabilitation 
Services 


• Individual and Family 
Services 


Constructionb  248  $209 billion  • Building Equipment 
Contractors 


• Residential Building 
Construction 


Source: GAO analysis of U.S. Department of Labor data and federal procurement data. | GAO-22-106013 


Note: Values are adjusted for inflation and expressed in fiscal year 2019 dollars using the Gross 
Domestic Product Price Index from the U.S. Department of Commerce, Bureau of Economic Analysis. 
aFederal contracting obligation data do not include U.S. Postal Service contracting, which includes 
mail haul (surface mail transportation) contracts. 
bAccording to a DOL official, even though federal construction contracts are covered separately by 
the Davis-Bacon Act, as amended, the North American Industry Classification System code for 
“construction” may appear in SCA cases because these contracts might include non-construction 
work, such as SCA-covered maintenance. 
 
 


Available data also provide information on violations and enforcement 
actions. For example: 


• WHD found SCA violations in 68 percent (3,562 of 5,261) of 
completed SCA cases. Across cases that resulted in one or more 
SCA violations from fiscal years 2014 through 2019, the most 
common type of SCA violation identified by WHD was fringe benefit 
violations, found in 82 percent (2,920) of cases with violations, 
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followed by prevailing wage violations, which were found in 69 percent 
(2,468) of cases with violations (see fig. 1).19 


Figure 1: Types of SCA Violations Identified by the Department of Labor’s Wage and Hour Division (WHD), Fiscal Years 2014 
through 2019 


 
Note: Recordkeeping violations are not included in this figure. WHD did not begin compiling data for 
recordkeeping violations in its enforcement database until fiscal year 2019, for which it identified 226 
cases with recordkeeping violations. Percentages were rounded to the nearest unit. 
 
 


• WHD found that employers with violations complied with WHD’s 
findings in 94 percent (3,339) of cases.20 From fiscal years 2014 


                                                                                                                       
19Cases may identify multiple violations and more than one type of violation. 


20We determined compliance based on the data in the “compliance status” field in 
WHISARD. Specifically, we categorized any case that had violations in “refuse to remedy” 
or “refuse to comply” status as a “refuse to comply” case. We categorized the remaining 
cases, which had statuses that included “agree to comply” and “agree to remedy,” as 
“agree to comply” cases. We did not analyze the reasons for lack of compliance. 
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through 2019, employers agreed to pay approximately $224 million in 
back wages for SCA violations.21 


• Available data indicate that WHD made 204 withholding requests to 
contracting agencies, which fulfilled 90 of them.22 These requests 
made from fiscal years 2014 through 2019 totaled some $23 million, 
and agencies withheld $4 million of that amount.23 


• There were a total of 5,261 SCA cases and 60 SCA debarments from 
fiscal years 2014 through 2019. This included cases having prior 
violations as well as those without prior violations. USPS contractors 
were associated with 30 (50 percent) of all SCA debarments during 
the period we reviewed. DOD contractors had the second-highest 
number of debarments, with 17 (28 percent) of all SCA debarments.24 


DOL’s efforts to assess its enforcement actions have been hindered by 
inconsistent data and by its lack of analysis of certain available 
enforcement information. We found inconsistencies in the data DOL 
collected on the names of contracting agencies associated with SCA 
cases because WHD staff had entered information on this field into the 
database in different ways. For example, in the DOL data we analyzed, 
there were at least 21 different variations for GSA, 27 for the Department 
of Veterans Affairs, and 37 for USPS. WHD had not provided any 
guidance to its regional and district offices on how to standardize data 
entry. Variations among agency names may have made it difficult for DOL 
to use these data to identify potential issues. 


Consistent with federal internal control standards, which emphasize the 
importance of obtaining relevant data from reliable sources, we 
recommended that WHD provide guidance to staff on how to make these 
data more consistent. In April 2022, WHD reported that it had updated its 
enforcement database to include a list of federal agencies to designate in 
                                                                                                                       
21We use the term “back wages” to include both prevailing wage and fringe benefit 
violations. The term “agreed to pay” comes from WHD’s WHISARD database. 


22WHD may request that contracting agencies withhold funds from SCA contracts when 
an employer for which WHD has identified SCA violations cannot or will not pay back 
wages owed to workers. 


23We did not analyze the reasons some of these requests were not fulfilled, but we did 
speak to DOL officials about withholding challenges, discussed below. 


24DOL contract enforcement staff manually maintain a list of debarment cases. Officials 
told us the number of debarments is very small and modifying the software to collect 
debarment data would be too resource intensive, so they do not maintain these data in 
WHISARD. 
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government contracts investigations. Based on this information, we 
consider this recommendation implemented. 


In addition, although DOL officials emphasized the importance of 
debarments and compliance agreements that may be pursued in lieu of 
debarment, we found that WHD does not routinely analyze the 
effectiveness or use of these SCA enforcement actions, such as by 
comparing different types of enforcement actions it uses. DOL’s fiscal 
year 2018-2022 strategic plan called for using strategies to optimize 
resources and resolve cases by appropriately using all available 
enforcement tools, including litigation. Without analyzing information on 
the use of available enforcement tools such as debarment and 
compliance agreements, WHD may lack a complete picture of how it uses 
its resources on different strategies for resolving SCA cases, as well as 
the effectiveness of these enforcement strategies. 


We recommended that WHD analyze information on its enforcement 
actions, including compliance agreements used by WHD’s regional 
offices and SCA debarment processes and outcomes. In April 2022, 
WHD reported that it had developed a revised internal tracking system 
that contains additional information on SCA debarments. According to 
WHD, the revised system will be used to provide a year-end summary of 
debarment information that the agency has collected on debarments. We 
will continue to monitor DOL’s progress in implementing this 
recommendation. 
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WHD officials told us that communication challenges with contracting 
agencies can make carrying out certain enforcement activities difficult. 
For example, officials said that gaps in communication can cause delays 
in paying back wages owed to workers and create challenges to 
withholding contract payments. Our review of selected SCA case 
narratives identified illustrative examples of communication challenges, 
including cases where contracting agencies—such as DOD, the 
Department of Veterans Affairs, and USPS—failed or took months to 
provide WHD with requested documents or respond to communications 
from WHD. 


DOL officials from 10 out of 15 DOL offices we met with specifically noted 
challenges to communicating and collaborating with USPS on SCA-
related issues. DOL and USPS established verbal communication 
protocols to assist with matters like obtaining contract documents, 
verifying withholding requests, and transferring funds for back wage 
payments, which some DOL officials said have helped improve 
communication. However, most DOL officials we interviewed cited 
challenges to working with USPS on SCA cases, indicating that some 
communication challenges with USPS persist. Without addressing 
communication gaps between USPS and WHD, USPS’s implementation 
and WHD’s enforcement of the SCA may be weakened. 


Federal internal control standards emphasize the importance of reliable 
communication for effective oversight. As such, we recommended that 
DOL and USPS develop and implement written protocols to improve 
communication and collaboration between the two agencies to support 
SCA enforcement and implementation. In April 2022, the two agencies 
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reported that they had developed a draft Memorandum of Understanding 
(MOU) that outlines protocols and procedures to increase collaboration 
and SCA compliance. However, the agencies also noted that they have 
not yet been able to finalize the MOU because of communication 
challenges. 


DOL officials we interviewed reported challenges to implementing 
enforcement actions such as withholding contract payments and 
debarring contractors, which they said are important actions for bringing 
contractors into compliance with the SCA. 


• DOL officials noted several challenges associated with withholding 
contract funds to address noncompliance, including limited funds left 
to withhold at the end of a contract, a contractor’s inability to meet 
ongoing payroll, contractor insolvency, and the absence of payment 
bonds to help ensure contract payment obligations. 


• DOL officials also reported several challenges to debarring 
contractors for violating the SCA. For example, officials said that the 
debarment process can be lengthy and resource-intensive; debarring 
contractors can be challenging when they hold multiple year contracts 
with the federal government.  In addition, debarment may be less 
effective if the debarred contractor starts a new business under a 
different name or under a family member’s name and obtains new 
federal contracts during the debarment period. 


DOL officials noted that alternatives to debarment, such as using 
compliance agreements, can sometimes resolve cases faster and without 
litigation. According to officials, compliance agreements can help 
contractors stay in business, protect workers’ jobs, and ensure workers 
receive back wages more quickly. Officials told us that such agreements 
often include terms to help ensure future compliance, such as monitoring. 
Under the terms of compliance agreements, contractors might agree to 
stop bidding or submitting offers on solicitations for new contracts for a 
period of time or pay back wages on an installment plan. 
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Although contracting agencies are charged with excluding debarred 
contractors from receipt of awards, contracting officials may have difficulty 
identifying some SCA debarments because WHD does not consistently 
enter complete debarment information into SAM. Contracting officers use 
SAM to check records, known as exclusion records, on whether 
prospective contractors are currently excluded from receiving federal 
contracts.25 


According to the FAR, exclusion records in SAM, such as SCA 
debarments, shall include a unique company identifier, among other 
things.26 In the absence of the unique company identifier in the exclusion 
record, contracting officers may not easily be able to determine whether 
prospective SCA contractors are currently debarred from receiving federal 
contracts. Based on our analysis, we found that a contracting officer using 
the unique company identifier to search might find there are no active 
suspensions or debarments, even though there may be an active 
exclusion record for that company in the system. WHD officials told us 
that they do not consistently include the unique company identifier—the 
DUNS number at the time of our analysis—when entering SCA 
debarment information into SAM. For example, only two of the seven 
SCA debarments entered for non-USPS contractors in fiscal years 2018 
and 2019 included the unique company identifier.27 


                                                                                                                       
25SAM includes entity registration records that contain general information about a 
company, and exclusion records that document a suspension or debarment, including an 
SCA debarment. Companies are generally required to register in SAM in order to receive 
federal contracts. 


26See 48 C.F.R. § 9.404. At the time of our analysis, the DUNS number was the unique 
identifier used in SAM. As noted above, as of April 2022, the unique identifier required for 
doing business with the government is a government-owned, non-proprietary unique entity 
identifier. 


27USPS contractors are less likely to have a unique company identifier because the 
requirement for contractors to register in SAM is contained in the FAR, which does not 
apply to USPS contracting. 
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According to WHD, staff regularly entered information about companies 
that had been debarred under the SCA into SAM, but they did not always 
enter the unique company identifier because officials said they did not 
see it as relevant to the debarment process. In addition, not all entities 
debarred under the SCA will have a unique company identifier.28 For 
companies that do have a unique company identifier, it may be 
unnecessarily difficult for contracting officers to find SCA debarment 
records if the exclusion records lack the required identifier. This creates a 
risk that contracts may inadvertently be awarded to companies that are 
ineligible to receive federal contracts because of an active SCA 
debarment. 


Federal internal control standards require agencies to externally 
communicate quality information to achieve their objectives. We 
recommended that WHD take steps to ensure that the unique company 
identifier designated by the FAR is included in SCA debarment records in 
SAM whenever appropriate and available. In April 2022, WHD reported 
that it had developed a tool that allows its SCA enforcement team to 
easily retrieve DUNS numbers for any government contractor. They 
further noted that the SCA branch had advised regional staff to include 
the DUNS number with the debarment recommendations they submitted 
to the national office, and explained that this would ensure inclusion of 
SCA debarment records in SAM. We will continue to monitor DOL’s 
progress in implementing this recommendation, including how WHD will 
ensure its process incorporates the unique company identifier that is now 
required instead of the DUNS number. 


We also found that contracting agencies may not have complete 
information about past SCA violations by prospective contractors, 
because WHD lacks a process that ensures information about SCA case 
outcomes is consistently and reliably shared with these agencies. 
Information on past violations may assist contracting officers in 
determining whether prospective contractors have a satisfactory 
performance record. Contracting officers need relevant information from 
WHD to add information about SCA violations into performance 


                                                                                                                       
28A unique company identifier may not always be available for SCA debarments because 
DOL can debar companies other than the prime contractor, such as subcontractors. 
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evaluations in CPARS.29 Based on our analysis of a sample of CPARS 
assessments for contracts with SCA violations, chosen based on high 
amounts of back wages assessed, we found that 93 of 100 CPARS 
assessments did not include any information about the SCA violations. 


According to officials, WHD’s internal policy directs its investigators to 
communicate with agency contracting officers, and WHD officials also told 
us that investigators invite contracting officers to the final conference with 
the contractor at the end of an investigation. According to WHD officials, 
investigators will contact the agency by telephone if the contracting officer 
does not attend the final conference. Officials we spoke with at one 
contracting agency described this as an informal process. Such contacts 
with contracting officers may not ensure that contracting agencies have 
consistent access to quality information about SCA violations on their 
contracts. 


WHD also provides information about SCA violations through DOL’s 
Enforcement Data website. However, these records may not be timely. A 
senior WHD official told us that publishing this information is not always a 
priority and that it can take 4 to 6 weeks after the end of a quarter to 
publish information on that quarter’s concluded cases. 


Federal internal control standards state that management should use 
quality information—which is current, complete, and timely—and 
communicate quality information externally to achieve the agency’s 
objectives. As such, we recommended that WHD develop written 
procedures for consistently and reliably informing the relevant contracting 
agency about WHD’s findings in SCA investigations that identify 
violations. In April 2022, WHD reported that it was developing written 
guidance for its investigators and other field staff that will ensure that 
contracting agencies are kept abreast of ongoing WHD investigations. We 
will review the written guidance once it is completed. 


In conclusion, DOL has taken steps to improve its oversight of the SCA 
and communication with contracting agencies—for example, by 
strengthening its ability to track debarments. Nevertheless, certain 
challenges persist. These challenges hinder its ability to effectively and 


                                                                                                                       
29Contracting officers are not specifically required to include SCA violations when entering 
performance evaluation information into CPARS, nor are agencies required to consider 
past SCA violations that did not result in debarment when making award decisions. 
Contracting officials we spoke with said that they check CPARS for information on SCA 
violations. 







 
 
 
 
 
 


Page 16 GAO-22-106013   


efficiently enforce the SCA, increasing the chance that workers will not 
receive pay and benefits to which they are entitled. We will continue to 
monitor DOL and USPS’ actions in response to our recommendations. 


Chairman Sanders, Ranking Member Graham, and Members of the 
Committee, this concludes my prepared statement. I would be happy to 
respond to any questions you may have at this time. 


If you or your staff have any questions about this statement, please 
contact me at (202) 512-4769 or costat@gao.gov. Contact points for our 
Offices of Congressional Relations and Public Affairs may be found on 
the last page of this statement. GAO staff who made key contributions to 
this testimony are Betty Ward-Zukerman (Assistant Director), Eve 
Weisberg (Analyst-In-Charge), Daniel Dye, and Meredith Moore. Also 
contributing to this testimony were James Bennett, Kathryn O’Dea 
Lamas, Joy Solmonson, Adam Wendel, and Tatiana Winger. 


Other staff who made contributions to the report that this testimony is 
based on are identified in the source product. 
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• Does not contain any unfunded 
mandate or significantly or uniquely 
affect small governments, as described 
in the Unfunded Mandates Reform Act 
of 1995 (Pub. L. 104–4); 


• Does not have Federalism 
implications as specified in Executive 
Order 13132 (64 FR 43255, August 10, 
1999); 


• Is not an economically significant 
regulatory action based on health or 
safety risks subject to Executive Order 
13045 (62 FR 19885, April 23, 1997); 


• Is not a significant regulatory action 
subject to Executive Order 13211 (66 FR 
28355, May 22, 2001); 


• Is not subject to requirements of 
section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (15 U.S.C. 272 note) because 
application of those requirements would 
be inconsistent with the CAA; and 


• Does not provide EPA with the 
discretionary authority to address, as 
appropriate, disproportionate human 
health or environmental effects, using 
practicable and legally permissible 
methods, under Executive Order 12898 
(59 FR 7629, February 16, 1994). 


In addition, the SIP is not approved 
to apply on any Indian reservation land 
or in any other area where EPA or an 
Indian tribe has demonstrated that a 
tribe has jurisdiction. Accordingly, the 
proposed rule does not have tribal 
implications and will not impose 
substantial direct costs on tribal 
governments or preempt tribal law as 
specified by Executive Order 13175 (65 
FR 67249, November 9, 2000). 


List of Subjects in 40 CFR Part 52 


Environmental protection, Air 
pollution control, Carbon monoxide, 
Greenhouse gases, Incorporation by 
reference, Intergovernmental relations, 
Lead, Nitrogen dioxide, Ozone, 
Particulate matter, Reporting and 
recordkeeping requirements, Sulfur 
oxides, Volatile organic compounds. 


Authority: 42 U.S.C. 7401 et seq. 


Dated: February 8, 2022. 


KC Becker, 
Regional Administrator, Region 8. 
[FR Doc. 2022–03170 Filed 2–16–22; 8:45 am] 


BILLING CODE 6560–50–P 


DEPARTMENT OF AGRICULTURE 


48 CFR Chapter 4 


[Docket No. USDA–2022–0002] 


RIN 0599–AA28 


Agriculture Acquisition Regulation 
(AGAR) 


AGENCY: United States Department of 
Agriculture. 
ACTION: Proposed rule. 


SUMMARY: The United States Department 
of Agriculture (USDA) is proposing to 
make amendments to the Agriculture 
Acquisition Regulation (AGAR) to align 
the AGAR with changes to acquisition 
law, regulations, and internal USDA 
policies since the AGAR’s last major 
revision in 1996. 
DATES: Interested parties should submit 
written comments on or before March 
21, 2022 to be considered in the 
formation of the final rule. 
ADDRESSES: Submit comments in 
response to the proposed rule to the 
Federal eRulemaking portal at https://
www.regulations.gov by searching for 
‘‘AGAR.’’ Follow the instructions 
provided on the ‘‘Comment Now’’ 
screen. If your comment cannot be 
submitted using Regulations.gov, email 
the point of contact in the FOR FURTHER 
INFORMATION CONTACT section of this 
document for alternate instructions. 
FOR FURTHER INFORMATION CONTACT: 
Crandall Watson, Chief, Procurement 
Policy Division, Office of Contracting 
and Procurement, Telephone: (202) 
720–7529; Email: Procurement.Policy@
usda.gov. 


SUPPLEMENTARY INFORMATION: This 
rulemaking is necessary to update the 
AGAR located in 48 CFR parts 401 
through 499. 


I. Background 


The Agriculture Acquisition 
Regulation (AGAR) implements the 
Federal Acquisition Regulation (FAR) 
(48 CFR ch. 1) where further 
implementation is needed, and 
supplements the FAR when coverage is 
needed for subject matter not covered by 
the FAR. The Department of Agriculture 
(USDA) identified parts of the AGAR 
which required updating or 
streamlining based on updates to 
acquisition law, regulations, and 
internal USDA policies. USDA’s review 
indicated that almost all parts of the 
AGAR required revision. Accordingly, 
USDA has reviewed and revised 
substantially all parts of the AGAR. 


II. Executive Orders 12866 and 13563 


Executive Orders (E.O.s) 12866 and 
13563 direct agencies to assess all costs 
and benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, distributive impacts, and 
equity). E.O. 13563 emphasizes the 
importance of quantifying both costs 
and benefits, of reducing costs, of 
harmonizing rules, and of promoting 
flexibility. This proposed rule is an 
internal rule of agency procedure and 
therefore is not a significant regulatory 
action under Executive Order 12866. 


III. Regulatory Flexibility Act 


The Regulatory Flexibility Act (RFA), 
as amended by the Small Business 
Regulatory Enforcement Fairness Act of 
1996 (SBREFA), 5 U.S.C. 601 et seq., 
generally requires an agency to prepare 
a regulatory flexibility analysis of any 
rule subject to the notice and comment 
rulemaking requirements under the 
Administrative Procedure Act (5 U.S.C. 
553) or any other statute. Under section 
605(b) of the RFA, however, if the head 
of an agency certifies that a rule will not 
have a significant impact on a 
substantial number of small entities, the 
statute does not require the agency to 
prepare a regulatory flexibility analysis. 


The proposed changes would update 
the AGAR to bring it up to date and to 
make sure correspondence with the FAR 
is maintained. The proposed rule would 
amend the AGAR to correct and update 
internal references to the FAR; to 
remove sections supplementing material 
that has been removed from the FAR; 
and to update designations of USDA. 
Therefore, pursuant to section 605(b), 
USDA certifies that this proposed rule, 
if promulgated, will not have a 
significant impact on a substantial 
number of small entities. 


IV. Paperwork Reduction Act 


The proposed rule does not contain 
any information collection requirements 
that require the approval of the Office of 
Management and Budget under the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). 


List of Subjects 


48 CFR Part 401 


Government procurement, Reporting 
and recordkeeping requirements. 


48 CFR Parts 402, 405 Through 406, 411 
Through 416, 434 Through 437, and 447 
Through 470 


Government procurement. 
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48 CFR Part 403 
Antitrust, Conflict of interest, 


Government procurement. 


48 CFR Part 404 
Classified information, Government 


procurement. 


48 CFR Part 408 
Government procurement, Printing. 


48 CFR Part 419 
Government procurement, Small 


businesses. 


48 CFR Part 422 
Equal employment opportunity, 


Government procurement, Individuals 
with disabilities, Labor. 


48 CFR Part 423 
Air pollution control, Government 


procurement, Occupational safety and 
health, Water pollution control. 


48 CFR Part 425 
Foreign currencies, Foreign trade, 


Government procurement. 


48 CFR Part 428 
Government procurement, Insurance, 


Surety bonds. 


48 CFR Parts 430 Through 432 
Accounting, Government 


procurement. 


48 CFR Part 433 
Administrative practice and 


procedure, Government procurement. 


48 CFR Part 445 
Government procurement, 


Government property. 


■ For the reasons set out in the 
preamble, and under the authority of 5 
U.S.C. 301 and 40 U.S.C. 486(c), USDA 
proposes to revise 48 CFR chapter 4 to 
read as follows. 


CHAPTER 4—DEPARTMENT OF 
AGRICULTURE 


SUBCHAPTER A—GENERAL 
PART 400—[RESERVED] 
PART 401—AGRICULTURE ACQUISITION 


REGULATION SYSTEM 
PART 402—DEFINITIONS OF WORDS AND 


TERMS 
PART 403—IMPROPER BUSINESS 


PRACTICES AND PERSONAL 
CONFLICTS 


PART 404—ADMINISTRATIVE AND 
INFORMATION MATTERS 


SUBCHAPTER B—ACQUISITION PLANNING 
PART 405—PUBLICIZING CONTRACT 


ACTIONS 
PART 406—COMPETITION 


REQUIREMENTS 
PART 407—[RESERVED] 
PART 408—REQUIRED SOURCES OF 


SUPPLIES AND SERVICES 


PARTS 409 and 410—[RESERVED] 
PART 411—DESCRIBING AGENCY NEEDS 
PART 412—ACQUISITION OF 


COMMERICAL ITEMS 


SUBCHAPTER C—CONTRACTING 
METHODS AND CONTRACT TYPES 


PART 413—SIMPLIFIED ACQUISITION 
PROCEDURES 


PART 414—SEALED BIDDING 
PART 415—CONTRACTING BY 


NEGOTIATION 
PART 416—TYPES OF CONTRACTS 
PARTS 417 AND 418—[RESERVED] 


SUBCHAPTER D—SOCIOECONOMIC 
PROGRAMS 


PART 419—SMALL BUSINESS PROGRAMS 
PARTS 420 AND 421—[RESERVED] 
PART 422—APPLICATION OF LABOR 


LAWS TO GOVERNMENT 
ACQUISITIONS 


PART 423—ENVIRONMENT, ENERGY AND 
WATER EFFICIENCY, RENEWABLE 
ENERGY TECHNOLOGIES, 
OCCUPATIONAL SAFETY, AND DRUG- 
FREE WORKPLACE 


PART 424—[RESERVED] 
PART 425—FOREIGN ACQUISITION 
PART 426—[RESERVED] 


SUBCHAPTER E—GENERAL 
CONTRACTING REQUIREMENTS 


PART 427—[RESERVED] 
PART 428—BONDS AND INSURANCE 
PART 429—[RESERVED] 
PART 430—COST ACCOUNTING 


STANDARDS ADMINISTRATION 
PART 431—CONTRACT COST PRINCIPLES 


AND PROCEDURES 
PART 432—CONTRACT FINANCING 
PART 433—PROTESTS, DISPUTES AND 


APPEALS 


SUBCHAPTER F—SPECIAL CATEGORIES 
OF CONTRACTING 


PART 434—MAJOR SYSTEM ACQUISITION 
PART 435—[RESERVED] 
PART 436—CONSTRUCTION AND 


ARCHITECT-ENGINEER CONTRACTS 
PART 437—SERVICE CONTRACTING 
PARTS 438 THROUGH 441—[RESERVED] 


SUBCHAPTER G—CONTRACT 
MANAGEMENT 


PARTS 442 THROUGH 444—[RESERVED] 
PART 445—GOVERNMENT PROPERTY 
PARTS 446 THROUGH 448—[RESERVED] 
PART 449—TERMINATION OF 


CONTRACTS 
PART 450—EXTRAORDINARY 


CONTRACTUAL ACTIONS AND THE 
SAFETY ACT 


PART 451—[RESERVED] 


SUBCHAPTER H—CLAUSES AND FORMS 


PART 452—SOLICITATION PROVISIONS 
AND CONTRACT CLAUSES 


PARTS 453 THROUGH 469—[RESERVED] 


SUBCHAPTER I—FOOD ASSISTANCE 
PROGRAMS 


PART 470—COMMODITY ACQUISITIONS 
PARTS 471 THROUGH 499—[RESERVED] 


SUBCHAPTER A—GENERAL 


PART 400—[RESERVED] 


PART 401—AGRICULTURE 
ACQUISITION REGULATION SYSTEM 


Subpart 401.1—Purpose, Authority, 
Issuance 


Sec. 
401.101 Purpose. 
401.103 Authority. 
401.104 Applicability. 
401.105 Issuance. 
401.105–1 Publication and code 


arrangement. 
401.105–2 Arrangement of regulations. 
401.105–3 Copies. 
401.170 Electronic access to regulatory 


information. 


Subpart 401.2—Administration 


401.201 Maintenance of the FAR. 
401.201–1 The two councils. 


Subpart 401.3—Agency Acquisition 
Regulations 


401.301 Policy. 
401.304 Agency control and compliance 


procedures. 
401.370 Exclusions. 
401.371 USDA Contracting Desk Book. 
401.372 Departmental directives. 


Subpart 401.4—Deviations From the FAR 
and AGAR 


401.402 Policy. 
401.403 Individual deviations. 
401.404 Class deviations. 


Subpart 401.6—Career Development, 
Contracting Authority, and Responsibilities 


401.601 General. 
401.602 Contracting officers. 
401.602–3 Ratification of unauthorized 


commitments. 
401.603 Selection, appointment, and 


termination of appointment for 
contracting officers. 


401.603–1 General. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


Subpart 401.1—Purpose, Authority, 
Issuance 


401.101 Purpose. 


The United States Department of 
Agriculture’s (USDA’s) Acquisition 
Regulation (AGAR) provides for the 
codification and publication of uniform 
policies and procedures for acquisitions 
by contracting activities within USDA. 
The purpose of the AGAR is to 
implement the Federal Acquisition 
Regulation (FAR), where further 
implementation is needed, and to 
supplement the FAR when coverage is 
needed for subject matter not covered in 
the FAR. The AGAR is not by itself a 
complete document, as it must be used 
in conjunction with the FAR. 
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401.103 Authority. 


The AGAR and subsequent 
amendments are issued under 5 U.S.C. 
301 and 40 U.S.C. 486(c). The Senior 
Procurement Executive (SPE) has the 
delegated authority to transmit 
Departmental acquisition regulations. 


401.104 Applicability. 


The FAR and AGAR apply to all 
USDA acquisitions of supplies and 
services (including construction) which 
obligate appropriated funds, unless 
otherwise specified or excepted by law. 


401.105 Issuance. 


401.105–1 Publication and code 
arrangement. 


(a) The AGAR is codified in the Code 
of Federal Regulations (CFR) as chapter 
4 of title 48, Federal Acquisition 
Regulations System, to implement and 
supplement chapter 1 which constitutes 
the FAR. Parts 400 through 499 have 
been assigned to USDA by the Office of 
the Federal Register. 


(b) The AGAR and its subsequent 
changes are published in: 


(1) Daily issues of the Federal 
Register; 


(2) Cumulative form in the CFR; and 
(3) Electronic form on the USDA 


Departmental Administration 
procurement website (see AGAR 
401.170). 


(c) Section 553(a)(2) of the 
Administrative Procedure Act, 5 U.S.C. 
553, provides an exception from the 
standard public rulemaking procedures 
to the extent that the rule involves a 
matter relating to agency management or 
personnel or to public property, loans, 
grants, benefits, or contracts. 


(d) The AGAR may be revised from 
time to time in accordance with the 
rulemaking procedures of the 
Administrative Procedure Act. The 
USDA is also required to publish for 
public comment procurement 
regulations in the Federal Register, 
pursuant to the Office of Federal 
Procurement Policy Act (41 U.S.C. 
418b), and FAR 1.301. 


401.105–2 Arrangement of regulations. 


AGAR coverage parallels the FAR in 
format, arrangement, and numbering 
system. However, subdivisions below 
the section and subsection levels may 
not always correlate directly to FAR 
designated paragraphs and 
subparagraphs. 


401.105–3 Copies. 


Copies of the AGAR published in the 
CFR form may be purchased from the 
Superintendent of Documents, 
Government Printing Office, 


Washington, DC 20402. Requests should 
reference chapter 4 of title 48 CFR. 


401.170 Electronic access to regulatory 
information. 


The USDA procurement website 
provides access to the AGAR, AGAR 
amendments (circulars), the USDA 
Contracting Desk Book, and other USDA 
procurement policy and guidance. 


Subpart 401.2—Administration 


401.201 Maintenance of the FAR. 


401.201–1 The two councils. 
(a) USDA’s representative on the 


Civilian Agency Acquisition Council is 
designated by the SPE. 


(b) The USDA Office of Contracting 
and Procurement, Procurement Policy 
Division will coordinate proposed FAR 
revisions within USDA. 


Subpart 401.3—Agency Acquisition 
Regulations 


401.301 Policy. 
(a) The SPE, subject to the authorities 


in AGAR 401.103 and FAR 1.301, may 
issue and publish Departmental 
regulations, that together with the FAR 
constitute Department-wide policies, 
procedures, solicitation provisions, and 
contract clauses governing the 
contracting process or otherwise 
controlling the relationship between 
USDA (including any of its contracting 
activities) and contractors or 
prospective contractors. 


(b) Each designated Mission Area 
senior contracting official is authorized 
to issue or authorize the issuance of, at 
any organizational level, internal 
guidance which does not have a 
significant effect beyond the internal 
operating procedures of the activity, or 
a significant cost or administrative 
impact on offerors or contractors. 
Internal guidance issued by contracting 
activities will not be published in the 
Federal Register. Mission Area 
contracting leadership shall ensure that 
the guidance, procedures, or 
instructions issued— 


(1) Are consistent with the policies 
and procedures contained in this 
regulation and the USDA Contracting 
Desk Book; 


(2) Follow the format, arrangement, 
and numbering system of this regulation 
to the extent practicable; 


(3) Contain no material which 
duplicates, paraphrases, or is 
inconsistent with this regulation; and 


(4) Are numbered and identified by 
use of alphabetical suffices to the 
chapter number as follows: 


(i) Marketing and Regulatory 
Programs (MRP). 


(ii) Research, Education and 
Economics (REE). 


(iii) Food, Nutrition and Consumer 
Services (FNCS). 


(iv) Natural Resources and 
Environment (NRE). 


(v) Farm Production and Conservation 
(FPAC). 


(vi) Food Safety and Inspection 
Services (FSIS). 


(vii) [Reserved] 
(viii) Departmental Administration 


(DA) or Departmental Management 
(DM). 


(ix) [Reserved] 
(x) Rural Development (RD). 


401.304 Agency control and compliance 
procedures. 


(a) The AGAR System is under the 
direct oversight and control of the SPE, 
who is responsible for review and 
issuance of all Department-wide 
acquisition regulations published in the 
Federal Register to assure compliance 
with FAR part 1. 


(b) The SPE is also responsible for 
review and issuance of unpublished, 
Department-wide internal guidance 
under the AGAR System. 


(c) The Mission Area senior 
contracting official is responsible for 
establishment and implementation of 
formal procedures for oversight and 
control of unpublished internal 
guidance issued within the contracting 
activity to implement FAR or AGAR 
requirements. These procedures shall be 
subject to the review and approval by 
the SPE. 


(d) The SPE is responsible for 
evaluating coverage under the AGAR 
system to determine applicability to 
other agencies and for recommending 
coverage to the FAR Secretariat for 
inclusion in the FAR. 


(e) Recommendations for revision of 
existing FAR coverage or new FAR 
coverage shall be submitted by the 
Mission Area senior contracting official 
to the SPE for further action. 


401.370 Exclusions. 
Subject to the policies of FAR 1.3, 


certain USDA acquisition policies and 
procedures may be excluded from the 
AGAR under appropriately justified 
circumstances, such as: 


(a) Subject matter which is effective 
for a period less than 12 months. 


(b) Subject matter which is instituted 
on an experimental basis for a 
reasonable period. 


(c) Acquisition procedures instituted 
on an interim basis to comply with the 
requirements of statute, regulation, 
Executive Order, Office of Management 
and Budget (OMB) Circular, or Office of 
Federal Procurement Policy (OFPP) 
Policy Letter. 
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401.371 USDA Contracting Desk Book. 


(a) The SPE may issue and update the 
USDA Contracting Desk Book, 
consistent with the policies of the FAR 
and the AGAR, for the following 
purposes: 


(1) To communicate Department-wide 
policy and/or procedural guidance to 
contracting activities; 


(2) To delegate to procurement 
officials the authority to make 
determinations or to take action to 
implement the policies of the FAR or 
the AGAR; and, 


(3) To establish internal policy and 
procedures on an interim basis, prior to 
incorporation in the AGAR or in a 
Departmental Directive. 


(b) The USDA Contracting Desk Book 
is only available in electronic format on 
the USDA procurement website. 


401.372 Departmental directives. 
Subject to the policies of FAR 1.3, 


USDA from time to time may issue 
internal directives to establish 
procedures, standards, guidance, 
methods of performing duties, 
functions, or operations. Such directives 
include Departmental Regulations 
(DRs), Departmental Notices, and 
Secretary’s Memoranda. 


Subpart 401.4—Deviations From the 
FAR and AGAR 


401.402 Policy. 


Requests for authority to deviate from 
the provisions of the FAR or the AGAR 
shall be submitted in writing as far in 
advance of the situation as time will 
permit. Each request for deviation shall 
contain the following: 


(a) A statement of the deviation 
desired, including identification of the 
specific paragraph number(s) of the FAR 
and AGAR; 


(b) The reason why the deviation is 
considered necessary or would be in the 
best interest of the Government; 


(c) If applicable, the name of the 
contractor and identification of the 
contract affected; 


(d) A statement as to whether the 
deviation has been requested previously 
and, if so, circumstances of the previous 
request; 


(e) A description of the intended 
effect of the deviation; 


(f) A statement of the period of time 
for which the deviation is needed; and 


(g) Any pertinent background 
information which will contribute to a 
full understanding of the desired 
deviation. 


401.403 Individual deviations. 


In individual cases, deviations from 
either the FAR or the AGAR will be 


authorized only when essential to effect 
a necessary acquisition or where special 
circumstances make such deviations 
clearly in the best interest of the 
Government. Except for cost principles, 
the Head of the Contracting Activity 
(HCA) may approve individual 
deviations from the AGAR, after 
coordinating with the Office of General 
Counsel (OGC) and the SPE. No 
deviations from the FAR or AGAR may 
be authorized by an individual 
contracting officer or an individual 
contracting office. A copy of each 
deviation and its supporting documents 
shall be provided to the SPE. Deviations 
from the FAR shall not be made unless 
such action is authorized by the SPE 
after consultation with the OGC and any 
other appropriate office, based on a 
written justification stating clearly the 
special circumstances involved. 


401.404 Class deviations. 
Where deviations from the FAR or 


AGAR are considered necessary for 
classes of contracts, requests for 
authority to deviate shall be submitted 
in writing to the SPE for approval. The 
SPE may authorize class deviations from 
the FAR without consulting the 
Chairperson of the Civilian Agency 
Acquisition Council (CAAC) where 
urgency precludes consultation. The 
SPE shall subsequently inform the 
Chairperson of the CAAC of the 
deviation, including the circumstances 
under which it was required. 


Subpart 401.6—Career Development, 
Contracting Authority, and 
Responsibilities 


401.601 General. 
(a) The authority and responsibility 


vested in the Secretary to manage 
USDA’s acquisition function is 
delegated through the Assistant 
Secretary for Administration to the SPE. 
This broad authority includes, but is not 
limited to, the following 
responsibilities: 


(1) Prescribing and publishing 
Departmental acquisition policies, 
regulations, and procedures. 


(2) Taking any necessary actions 
consistent with policies, regulations, 
and procedures with respect to 
purchases, contracts, leases, and other 
transactions. 


(3) Designating contracting officers. 
(4) Establishing clear lines of 


contracting authority. 
(5) Evaluating and monitoring the 


performance of USDA’s acquisition 
system. 


(6) Managing and enhancing career 
development of the acquisition 
workforce. 


(7) Participating in the development 
of Government-wide acquisition 
policies, regulations, and standards; and 
determining specific areas where 
government-wide performance 
standards should be established and 
applied. 


(8) Determining areas of Department- 
unique standards and developing 
unique Department-wide standards. 


(9) Certifying to the Secretary that the 
acquisition system meets approved 
standards. 


(b) The SPE may delegate specified 
contracting authority and the 
responsibility to manage related 
acquisition functions. 


(c) Unless prohibited by the FAR, the 
AGAR, or by other applicable statutes 
and regulations, the SPE may redelegate 
specified authority to make 
determinations in order to implement 
the policies and procedures of the FAR. 
Such delegations shall be in writing but 
need not be published. Such delegations 
may be made by the HCA if authority 
has been delegated by the SPE. 


401.602 Contracting officers. 


401.602–3 Ratification of unauthorized 
commitments. 


(a) Ratification means the signed, 
documented action taken by an 
authorized official to approve and 
sanction a previously unauthorized 
commitment. Unauthorized 
commitment means an agreement made 
by a Government representative who 
lacked the authority to enter into a 
contract on behalf of the Government. 


(b) Procedures are in accordance with 
the USDA Contracting Desk Book, Part 
401.602–3. 


401.603 Selection, appointment, and 
termination of appointment for contracting 
officers. 


401.603–1 General. 


The SPE may delegate contracting 
authority to the extent authorized by 
general written delegation of acquisition 
authority appointing qualified 
individuals as contracting officers, in 
accordance with selection and 
appointment procedures as stated in the 
USDA Contracting Desk Book. 


PART 402—DEFINITIONS OF WORDS 
AND TERMS 


Subpart 402.1—Definitions 


Sec. 
402.101 Definitions. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 
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Subpart 402.1—Definitions 


402.101 Definitions. 


Acquisition official means an 
individual who has been delegated 
authority to manage or to exercise 
acquisition functions and 
responsibilities. 


Agency head or head of the agency 
means the Secretary of Agriculture 
(Secretary), Deputy Secretary, or the 
Assistant Secretary for Administration 
(ASA). 


Head of the Contracting Activity 
(HCA) means the official with overall 
responsibility of one or more USDA 
contracting activities. 


Mission Area senior contracting 
official means the official designated by 
the Senior Procurement Executive or 
Head of the Contracting Activity with 
specific responsibilities within an 
individual Mission Area’s contracting 
activity. 


Senior Procurement Executive (SPE) 
means the agency official appointed as 
such by the Head of the Agency 
pursuant to Executive Order 12931. The 
Director, Office of Contracting and 
Procurement, has been designated as the 
USDA SPE. 


PART 403—IMPROPER BUSINESS 
PRACTICES AND PERSONAL 
CONFLICTS 


Subpart 403.1—Safeguards 


Sec. 
403.101 Standards of conduct. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


Subpart 403.1—Safeguards 


403.101 Standards of conduct. 


(a) The standards of conduct for 
USDA procurement officials are the 
uniform standards established by the 
Office of Government Ethics in 5 CFR 
part 2635, Standards of Ethical Conduct 
for Employees of the Executive Branch, 
and FAR 3.104, Procurement Integrity. 


(b) Procurement officials and other 
employees who require advice 
concerning the application of standards 
of conduct to any acquisition issue shall 
obtain opinions from the USDA Office 
of Ethics or the ethics advisory officials 
within their agency. 


PART 404—ADMINISTRATIVE AND 
INFORMATION MATTERS 


Subpart 404.8—Government Contract Files 


Sec. 
404.804 Closeout of contract files. 


Subpart 404.13—Personal Identity 
Verification 


404.1303 Contract clause. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


Subpart 404.8—Government Contract 
Files 


404.804 Closeout of Contract Files. 


The contracting officer shall insert the 
clause at AGAR 452.204–70, 
Modification for Contract Closeout, in 
all solicitations and contracts that use 
simplified acquisition procedures. 


Subpart 404.13—Personal Identity 
Verification 


404.1303 Contract clause. 


FAR 4.13, Personal Identity 
Verification, establishes the policy and 
use requirements for FAR 52.204–9. The 
contracting officer shall insert a clause 
that contains language similar to that in 
AGAR 452.204–71 in all covered 
solicitations and contracts which 
include FAR 52.204–9. 


SUBCHAPTER B—ACQUISITION PLANNING 


PART 405—PUBLICIZING CONTRACT 
ACTIONS 


Subpart 405.4—Release of Information 


Sec. 
405.404 Release of long-range acquisition 


estimates. 
405.404–1 Release procedures. 


Subpart 405.5—Paid Advertisements 


405.502 Authority. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


Subpart 405.4—Release of Information 


405.404 Release of long-range acquisition 
estimates. 


405.404–1 Release procedures. 


The HCA is the agency head designee 
pursuant to FAR 5.404–1. 


Subpart 405.5—Paid Advertisements 


405.502 Authority. 


The authority vested in the HCA to 
authorize publication of paid 
advertisements in newspapers (44 
U.S.C. 3702) is delegated, with power of 
redelegation, to Mission Area senior 
contracting officials. A Mission Area 
senior contracting official’s redelegation 
of this authority shall be in writing. 


PART 406—COMPETITION 
REQUIREMENTS 


Subpart 406.2—Full and Open Competition 
After Exclusion of Sources 


Sec. 
406.202 Establishing or maintaining 


alternative sources. 


Subpart 406.3—Other Than Full and Open 
Competition 


406.302 Circumstances permitting other 
than full and open competition. 


406.302–70 Otherwise authorized by law. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


Subpart 406.2—Full and Open 
Competition After Exclusion of 
Sources 


406.202 Establishing or maintaining 
alternative sources. 


The SPE is authorized to make 
determinations pursuant to FAR 
6.202(a) and sign the determination and 
findings required by FAR 6.202(b). 


Subpart 406.3—Other Than Full and 
Open Competition 


406.302 Circumstances permitting other 
than full and open competition. 


406.302–70 Otherwise authorized by law. 


(a) Authority. Section 1472 of the 
National Agricultural Research, 
Extension, and Teaching Policy Act of 
1977 (7 U.S.C. 3318) (the Act) 
authorizes the Secretary of Agriculture 
to award contracts, without 
competition, to further research, 
extension, or teaching programs in the 
food and agricultural sciences. 


(b) Limitations. The use of this 
authority is limited to those instances 
where it can be determined that 
contracting without full and open 
competition is in the best interest of the 
Government and necessary to the 
accomplishment of the research, 
extension, or teaching program. 
Therefore: 


(1) Contracts under the authority of 
the Act shall be awarded on a 
competitive basis to the maximum 
practicable extent. 


(2) When full and open competition is 
not deemed appropriate, the contracting 
officer shall make a written justification 
on a case-by-case basis in accordance 
with procedures in FAR 6.303 and 
6.304. 


PART 407—[RESERVED] 


PART 408—REQUIRED SOURCES OF 
SUPPLIES AND SERVICES 


Subpart 408.8—Acquisition of Printing and 
Related Supplies 


408.802 Policy. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 
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Subpart 408.8—Acquisition of Printing 
and Related Supplies 


408.802 Policy. 


The Director, Office of 
Communications (OC) has been 
designated as the central printing 
authority in USDA, with the authority to 
represent the USDA before the Joint 
Committee on Printing (JCP), the 
Government Printing Office, and other 
Federal and State agencies on all 
matters related to printing. 


PARTS 409 AND 410—[RESERVED] 


PART 411—DESCRIBING AGENCY 
NEEDS 


Subpart 411.1—Selecting and Developing 
Requirements Documents 


Sec. 
411.101 Order of precedence for 


requirements documents. 


Subpart 411.2—Using and Maintaining 
Requirements Documents 


411.202 Maintenance of standardization 
documents. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


Subpart 411.1—Selecting and 
Developing Requirements Documents 


411.101 Order of precedence for 
requirements documents. 


(a) OMB Circular A–119 establishes a 
Federal policy requiring the use of 
voluntary consensus standards in lieu of 
government-unique standards except 
where inconsistent with law or 
otherwise impractical. 


(b) An HCA is authorized to submit 
the determination required by OMB 
Circular A–119 that a voluntary 
standard is inconsistent with law or 
otherwise impracticable. The HCA must 
submit the determination to OMB 
through the National Institute of 
Standards and Technology (NIST) in 
accordance with the Circular with a 
copy provided to the SPE. 


Subpart 411.2—Using and Maintaining 
Requirements Documents 


411.202 Maintenance of standardization 
documents. 


Recommendations for changes to 
standardization documents are to be 
submitted through the SPE, who will 
coordinate the submission of these 
recommendations to the cognizant 
preparing activity. 


PART 412—ACQUISITION OF 
COMMERICAL ITEMS 


Subpart 412.1—Acquisition of Commercial 
Items—General 


Sec. 
412.101 Policy. 


Subpart 412.3—Solicitation Provisions and 
Contract Clauses for the Acquisition of 
Commercial Items 


412.302 Tailoring of provisions and clauses 
for the acquisition of commercial items. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


Subpart 412.1—Acquisition of 
Commercial Items—General 


412.101 Policy. 


USDA has authority to issue rated 
orders under section 202(c) of Executive 
Order 13603, and the Defense 
Production Act of 1950, as Amended 
(DPA), 50 U.S.C. 4501 et seq. USDA has 
been given authority by the Secretary of 
Homeland Security for priorities and 
allocations of support for agriculture 
and food critical infrastructure, 
protection, and restoration: Programs to 
protect or restore the agriculture and 
food system from terrorist attacks, major 
disasters, and other emergencies. 


Subpart 412.3—Solicitation Provisions 
and Contract Clauses for the 
Acquisition of Commercial Items 


412.302 Tailoring of provisions and 
clauses for the acquisition of commercial 
items. 


The HCA is authorized to approve 
waivers in accordance with FAR 
12.302(c). The approved waiver may be 
either for an individual contract or for 
a class of contracts for the specific item. 
The approved waiver and supporting 
documentation shall be incorporated 
into the contract file. 


SUBCHAPTER C—CONTRACTING 
METHODS AND CONTRACT TYPES 


PART 413—SIMPLIFIED ACQUISITION 
PROCEDURES 


Subpart 413.3—Simplified Acquisition 
Methods 


Sec. 
413.302 Purchase orders. 
413.302–5 Clauses. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


Subpart 413.3—Simplified Acquisition 
Methods 


413.302 Purchase orders. 


413.302–5 Clauses. 


The contracting officer shall insert the 
clause at AGAR 452.204–70, 


Modification for Contract Closeout, in 
all solicitations and contracts that use 
simplified acquisition procedures. 


PART 414—SEALED BIDDING 


Subpart 414.4—Opening of Bids and Award 
of Contract 


Sec. 
414.404 Rejection of bids. 
414.407 Mistakes in bids. 
414.407–3 Other mistakes disclosed before 


award. 
414.407–4 Mistakes after award. 
414.409 Information to bidders. 
414.409–2 Award of classified contracts. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


Subpart 414.4—Opening of Bids and 
Award of Contract 


414.404 Rejection of bids. 


414.404–1 Cancellation of invitations after 
opening. 


An acquisition official at a level above 
the contracting officer is authorized to 
request the determinations under FAR 
14.404–1(c) and (e)(1). 


414.407 Mistakes in bids. 


414.407–3 Other mistakes disclosed 
before award. 


The authority to make the 
determinations under FAR 14.407–3(a), 
(b), and (d) is delegated, without power 
of redelegation, to the HCA. The 
authority to make the determination 
under FAR 14.407–3(c) is delegated to 
the contracting officer. Each 
determination pursuant to FAR 14.407– 
3 shall have the concurrence of the 
Office of the General Counsel (OGC). 


414.407–4 Mistakes after award. 


If a mistake in bid is disclosed after 
award, the contracting officer shall 
make a final determination in 
accordance with the provisions of FAR 
14.407–4 (b) and (c) and shall 
coordinate each proposed determination 
with OGC. Such coordination shall, at a 
minimum, consist of the contracting 
officer providing the proposed 
determination and the case file to OGC 
for comment. 


414.409 Information to bidders. 


414.409–2 Award of classified contracts. 


Disposition of classified information 
shall be in accordance with 
Departmental Regulation and Manual 
(3400–001 Series) and in accordance 
with direction issued by the USDA 
Office of Homeland Security (OHS), 
Personnel and Document Security 
Division. 
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PART 415—CONTRACTING BY 
NEGOTIATION 


Subpart 415.2—Solicitation and Receipt of 
Proposals and Information 
Sec. 
415.204 Contract format. 


Subpart 415.3—Source Selection 
415.305 Proposal evaluation. 


Subpart 415.6—Unsolicited Proposals 
415.604 Agency points of contact. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


Subpart 415.2—Solicitation and 
Receipt of Proposals and Information 


415.204 Contract format. 
The HCA is authorized to exempt 


contracts from the uniform contract 
format. 


Subpart 415.3—Source Selection 


415.305 Proposal evaluation. 
Each Mission Area senior contracting 


official is responsible for establishing 
procedures regarding the release of cost 
information to the members of the 
technical evaluation team per FAR 
15.305(a)(4). 


Subpart 415.6—Unsolicited Proposals 


415.604 Agency points of contact. 
Each Mission Area senior contracting 


official is responsible for establishing 
points of contact for the control of 
unsolicited proposals. An unsolicited 
proposal must be formally submitted to 
the Agency by way of the point of 
contact. 


PART 416—TYPES OF CONTRACTS 


Subpart 416.1—Selecting Contract Types 
Sec. 
416.102 Policies. 


Subpart 416.2—Fixed-Price Contracts 
416.203 Fixed-price contracts with 


economic price adjustment. 
416.203–4 Contract clauses. 


Subpart 416.6—Time-and-Materials, Labor- 
Hour, and Letter Contracts 
416.603 Letter contracts. 
416.603–2 Application. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


Subpart 416.1—Selecting Contract 
Types 


416.102 Policies. 
The contracting officer shall insert the 


clause at AGAR 452.204–70, 
Modification for Contract Closeout, in 
all solicitations and contracts that use 
other than cost reimbursement contract 
types. 


Subpart 416.2—Fixed-Price Contracts 


416.203 Fixed-price contracts with 
economic price adjustment. 


416.203–4 Contract clauses. 


An economic price adjustment clause 
based on cost indexes of labor or 
material may be used under the 
conditions listed in FAR 16.203–4(d) 
after HCA approval and consultation 
with the Office of the General Counsel 
(OGC). 


Subpart 416.6—Time-and-Materials, 
Labor-Hour, and Letter Contracts 


416.603 Letter contracts. 


416.603–2 Application. 


The HCA is authorized to extend the 
period for defining a letter contract 
required by FAR 16.603–2(c) in extreme 
cases where it is determined in writing 
that such action is in the best interest of 
the Government. 


PARTS 417 AND 418—[RESERVED] 


SUBCHAPTER D—SOCIOECONOMIC 
PROGRAMS 


PART 419—SMALL BUSINESS 
PROGRAMS 


Subpart 419.2—Policies 


Sec. 
419.201 General Policy. 
419.201–71 Small business coordinators. 
419.201–72 Reports. 


Subpart 419.6—Certificates of Competency 
and Determinations of Responsibility 


419.602 Procedures. 
419.602–3 Resolving differences between 


the agency and the Small Business 
Administration. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


Subpart 419.2—Policies 


419.201 General policy. 


419.201–71 Small business coordinators. 


The Mission Area senior contracting 
official shall designate, in writing, small 
business coordinator(s). The number of 
coordinators shall be determined by the 
Mission Area senior contracting official 
and sufficient for the number of 
contracting officers or contracting 
offices. 


419.201–72 Reports. 


The Office of Small & Disadvantaged 
Business Utilization (OSDBU) Director 
shall be responsible for submitting 
reports concerning USDA’s progress and 
achievements in the procurement 
preference program. 


Subpart 419.6—Certificates of 
Competency and Determinations of 
Responsibility 


419.602 Procedures. 


419.602–3 Resolving differences between 
the agency and the Small Business 
Administration. 


The HCA is authorized to appeal the 
issuance of a Certificate of Competency 
(COC) to SBA as provided by FAR 
19.602–3(a). 


PARTS 420 AND 421—[RESERVED] 


PART 422—APPLICATION OF LABOR 
LAWS TO GOVERNMENT 
ACQUISITIONS 


Subpart 422.3—Contract Work Hours and 
Safety Standards Act 
Sec. 
422.302 Liquidated damages and overtime 


pay. 


Subpart 422.4—Labor Standards for 
Contracts Involving Construction 
422.404 Construction Wage Rate 


Requirements statute wage 
determinations. 


422.404–6 Modifications of wage 
determinations. 


422.406 Administration and enforcement. 
422.406–8 Investigations. 


Subpart 422.8—Equal Employment 
Opportunity 
422.804 Affirmative action programs. 
422.804–2 Construction. 
422.807 Exemptions. 


Subpart 422.13—Equal Opportunity for 
Veterans 
422.1305 Waivers. 


Subpart 422.14—Employment of Workers 
With Disabilities 
422.1403 Waivers. 


Subpart 422.70—Labor Law Violations 
422.7001 Contract clause. 
422.7002 Contract clause. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


Subpart 422.3—Contract Work Hours 
and Safety Standards Act 


422.302 Liquidated damages and overtime 
pay. 


The Mission Area senior contracting 
official is authorized to review 
determinations of liquidated damages 
due under section 104(c) of the Contract 
Work Hours and Safety Standards Act, 
and to recommend remedial action, if 
appropriate, in accordance with FAR 
22.302(c). Contractors or subcontractors 
may request review of administrative 
determinations of liquidated damages 
by written notice to the contracting 
officer. The contracting officer shall 
promptly forward appeals of liquidated 
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damages determinations to the Mission 
Area senior contracting official. 


Subpart 422.4—Labor Standards for 
Contracts Involving Construction 


422.404 Construction Wage Rate 
Requirements statute wage determinations. 


422.404–6 Modifications of wage 
determinations. 


The Mission Area senior contracting 
official is authorized to process the 
request for extension of the 90-day 
period for award after bid opening as 
provided in FAR 22.404–6(b)(6). 


422.406 Administration and enforcement. 


422.406–8 Investigations. 
The HCA is authorized to submit 


reports of violations to the agency head 
in accordance with FAR 22.406–8(d). 


Subpart 422.8—Equal Employment 
Opportunity 


422.804 Affirmative action programs. 


422.804–2 Construction. 
The Mission Area senior contracting 


official shall ensure that each 
contracting office awarding nonexempt 
construction contracts maintains a 
current listing of covered geographical 
areas subject to affirmative action 
requirements specifying goals for 
minorities and women in covered 
construction trades, as provided in FAR 
22.804–2(b). 


422.807 Exemptions. 
The HCA oversees exemptions of all 


or part of the requirements of E.O. 
11246 pursuant to FAR 22.807(c). 


Subpart 422.13—Equal Opportunity for 
Veterans 


422.1305 Waivers. 
The Assistant Secretary for 


Administration (ASA) is authorized to 
make the waiver determination in FAR 
22.1305(b) that a contract is essential to 
the national security. The waiver shall 
be prepared for the ASA’s signature and 
submitted by the Mission Area senior 
contracting official to the SPE for 
referral to the ASA. 


Subpart 422.14—Employment of 
Workers With Disabilities 


422.1403 Waivers. 
The ASA is authorized to make the 


waiver determinations under FAR 
22.1403(a) and FAR 22.1403(b) with the 
concurrence of the Deputy Assistant 
Secretary for Federal Contract 
Compliance Programs, Department of 
Labor. The waiver shall be prepared for 
the ASA’s signature and submitted by 


the Mission Area senior contracting 
official to the SPE for referral to the 
ASA. 


Subpart 422.70—Labor Law Violations 


422.7001 Contract clause. 
The clause at AGAR 452.222–70, 


Labor Law Violations, is to be inserted 
in solicitations and contracts that 
exceed the simplified acquisition 
threshold. Contracting officers shall 
work with their Mission Area senior 
contracting official to report violations 
to the HCA within two working days 
following notification by the contractor. 
Assertions pertaining to AGAR 452.222– 
70 are binding and incorporated by 
reference into the contract. 


422.7002 Contract clause. 
The clause at AGAR 452.222–71, Past 


Performance Labor Law Violations, is to 
be inserted in solicitations that exceed 
the simplified acquisition threshold. 
Assertions pertaining to AGAR 452.222– 
71 are binding and incorporated by 
reference into the contract. 


PART 423—ENVIRONMENT, ENERGY 
AND WATER EFFICIENCY, 
RENEWABLE ENERGY 
TECHNOLOGIES, OCCUPATIONAL 
SAFETY, AND DRUG-FREE 
WORKPLACE 


Subpart 423.4—Use of Recovered Materials 
and Biobased Products 
Sec. 
423.404 Agency affirmative procurement 


programs. 


Subpart 423.5—Drug-Free Workplace 
423.506 Suspension of payments, 


termination of contract, and debarment 
and suspension actions. 


Subpart 423.6—Notice of Radioactive 
Material 
423.601 Requirements. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


Subpart 423.4—Use of Recovered 
Materials and Biobased Products 


423.404 Agency affirmative procurement 
programs. 


The USDA affirmative procurement 
program (APP) policy applicable to all 
USDA agencies and staff offices is 
hereby established. Components of the 
APP are in the USDA Contracting Desk 
Book, 423.404. 


Subpart 423.5—Drug-Free Workplace 


423.506 Suspension of payments, 
termination of contract, and debarment and 
suspension actions. 


The SPE will submit the request for a 
waiver to the agency head with a 


recommendation for action per FAR 
23.506(e). 


Subpart 423.6—Notice of Radioactive 
Material 


423.601 Requirements. 
The HCA shall establish a system of 


instructions to identify the installation/ 
facility radiation protection officer. 


PART 424—[RESERVED] 


PART 425—FOREIGN ACQUISITION 


Subpart 425.6—American Recovery and 
Reinvestment Act—Buy American Statute— 
Construction Materials 


Sec. 
425.603 Exceptions. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


Subpart 425.6—American Recovery 
and Reinvestment Act—Buy American 
Statute—Construction Materials 


425.603 Exceptions. 
The Secretary, without power of 


redelegation, has the authority to make 
the necessary determination(s) and 
authorize award(s) of contract(s) in 
accordance with FAR 25.603(b). 


PART 426—[RESERVED] 


SUBCHAPTER E—GENERAL 
CONTRACTING REQUIREMENTS 


PART 427—[RESERVED] 


PART 428—BONDS AND INSURANCE 


Subpart 428.1—Bonds and Other Financial 
Protections 


Sec. 
428.101 Bid guarantees. 
428.101–1 Policy on use. 
428.106 Administration. 
428.106–6 Furnishing information. 


Subpart 428.2—Sureties and Other Security 
for Bonds 


428.203 Individual sureties. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


Subpart 428.1—Bonds and Other 
Financial Protections 


428.101 Bid guarantees. 


428.101–1 Policy on use. 
The SPE may authorize class waivers 


of the requirement to obtain bid 
guarantees per FAR 28.101–1(c). 


428.106 Administration. 


428.106–6 Furnishing information. 
HCAs or their designees may furnish 


certified copies of bonds and the 
contracts for which they were given as 
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provided by FAR 28.106–6(c). 
Requesters may be required to pay costs 
of certification and copying established 
by the Departmental Fee Schedule for 
records requests (7 CFR part 1, subpart 
A, appendix A). 


Subpart 428.2—Sureties and Other 
Security for Bonds 


428.203 Individual sureties. 


Evidence of possible criminal or 
fraudulent activities by an individual 
surety shall be reported to the OIG in 
accordance with Departmental 
Regulations (1700 series). The Mission 
Area senior contracting official shall 
establish procedures to ensure 
protection and conveyance of deposited 
securities of the types listed in FAR 
28.204–1 through 28.204–3. 


PART 429—[RESERVED] 


PART 430—COST ACCOUNTING 
STANDARDS ADMINISTRATION 


Subpart 430.2—CAS Program Requirements 


Sec. 
430.201 Contract requirements. 
430.201–5 Waiver. 
430.202 Disclosure requirements. 
430.202–2 Impracticality of submission. 
430.202–8 Subcontractor disclosure 


statements. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


Subpart 430.2—CAS Program 
Requirements 


430.201 Contract requirements. 


430.201–5 Waiver. 


The SPE, without the authority to 
further redelegate, is authorized to 
request the Cost Accounting Standards 
Board to waive the application of the 
Cost Accounting Standards (CAS) in 
accordance with FAR 30.201–5. 


430.202 Disclosure requirements. 


430.202–2 Impracticality of submission. 


The Secretary, without the power to 
redelegate, is authorized to determine, 
in accordance with 48 CFR 9903.202–2, 
that the Disclosure Statement is 
impractical to secure and to authorize 
award without obtaining the Disclosure 
Statement. 


430.202–8 Subcontractor disclosure 
statements. 


The Secretary, without the power to 
redelegate, is authorized to determine, 
in accordance with 48 CFR 9903.202–2, 
that the Disclosure Statement for a 
subcontractor is impractical to secure 
and to authorize award without 
obtaining the Disclosure Statement. 


PART 431—CONTRACT COST 
PRINCIPLES AND PROCEDURES 


Subpart 431.1—Applicability 
Sec. 
431.101 Objectives. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


Subpart 431.1—Applicability 


431.101 Objectives. 
(a) The SPE is designated as the 


official authorized to give advance 
approval of an individual deviation 
concerning cost principles. 


(b) The SPE is designated as the 
official authorized to give advance 
approval of a class deviation concerning 
cost principles after coordination with 
the Civilian Agency Acquisition Council 
(CAAC). 


PART 432—CONTRACT FINANCING 


Sec. 
432.001 Definitions. 
432.006 Reduction or suspension of 


contract payments upon finding of fraud. 
432.006–5 Reporting. 
432.007 Contract financing payments. 


Subpart 432.1—Non-Commercial Item 
Purchase Financing 
432.114 Unusual contract financing. 


Subpart 432.2—Commercial Item Purchase 
Financing 
432.206 Solicitation provisions and 


contract clauses. 


Subpart 432.3—Loan Guarantees for 
Defense Production 
432.301 Definitions. 


Subpart 432.4—Advance Payments for Non- 
Commercial Items 
432.402 General. 
432.406 Letters of credit. 
432.407 Interest. 
432.412 Contract clause. 


Subpart 432.7—Contract Funding 
432.703 Contract funding requirements. 
432.770 USDA specific funding limitations. 


Subpart 432.8—Assignment of Claims 
432.802 Conditions. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


432.001 Definitions. 
Agency contract finance office is the 


office, other than the office of the 
requisitioner, providing funding or 
performing funding record keeping for 
the contract action. 


Head of agency. For the purposes of 
this part, head of the agency means, 
exclusively, the Secretary or the Deputy 
Secretary. 


Remedy coordination official (RCO). 
The USDA RCO is the Assistant 
Secretary for Administration. 


Responsible fiscal authority is that 
officer in the agency contract finance 
office with the responsibility to ensure 
that adequate funds are available and 
usable for the intended purpose. 


432.006 Reduction or suspension of 
contract payments upon finding of fraud. 


432.006–5 Reporting. 
The annual report required by FAR 


32.006–5 is to be prepared by the SPE 
and submitted to the Secretary within 
90 calendar days after the end of the 
fiscal year. When signed by the 
Secretary, the report is to be maintained 
by the SPE. 


432.007 Contract financing payments. 
The Mission Area senior contracting 


official may prescribe, on a case- by-case 
basis, a shorter period for financing 
payments. 


Subpart 432.1—Non-Commercial Item 
Purchase Financing 


432.114 Unusual contract financing. 
The HCA is authorized to approve 


unusual contract financing. 


Subpart 432.2—Commercial Item 
Purchase Financing 


432.206 Solicitation provisions and 
contract clauses. 


The responsibility for administration 
of the liquidation provisions of a 
contract may not be transferred from the 
contracting officer. 


Subpart 432.3—Loan Guarantees for 
Defense Production 


432.301 Definitions. 
Within this subpart, the agency or 


guaranteeing agency is the HCA and 
may not be redelegated. 


Subpart 432.4—Advance Payments for 
Non-Commercial Items 


432.402 General. 
An HCA is designated as the 


individual responsible for making the 
findings and determination, and for 
approval of the contract terms 
concerning advance payments. 


432.406 Letters of credit. 
The HCA is designated as the 


individual responsible for coordination 
with the Department of Treasury 
concerning letters of credit. 


432.407 Interest. 
(a) The HCA is designated as the 


individual who may authorize, on a 
case-by-case basis, advance payments 
without interest for the contract types 
described in FAR 32.407(d)(1), through 
(4). The signed determination and 
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findings supporting these authorizations 
shall be included in the contract files. 


(b) The SPE is designated as the 
individual who may authorize advance 
payments without interest other than 
those described in paragraph (a) of this 
section. 


432.412 Contract clause. 
The decision to use Alternates I or III 


to FAR 52.232–12 must be supported by 
a determination and finding. 


Subpart 432.7—Contract Funding 


432.703 Contract funding requirements. 
Use the clause AGAR 452.232–70, 


Limitation of Government’s Obligation, 
in solicitations and resultant 
incrementally funded fixed-price 
contracts. 


432.703–3 Contracts crossing fiscal years. 
Funds appropriated to USDA may be 


used for one-year contracts which are to 
be performed in two fiscal years so long 
as the total amount for such contracts is 
obligated in the year for which the 
funds are appropriated (7 U.S.C. 2209c). 


432.770 USDA specific funding limitations. 
The expenditure of any USDA 


appropriation for any consulting service 
through any contract, pursuant to 
section 3109 of Title 5 of the U.S. Code 
shall be limited to those contracts where 
such expenditures are a matter of public 
record and available for public 
inspection, except where otherwise 
provided under existing law, or under 
existing Executive Order issued 
pursuant to existing law (7 U.S.C. 
2225a). 


Subpart 432.8—Assignment of Claims 


432.802 Conditions. 
Written notices of assignment and a 


true copy of the assigned instrument are 
to be sent to the contracting officer 
rather than the agency head per FAR 
32.802(e)(1). Other copies are 
distributed as directed in FAR 32.802. 


PART 433—PROTESTS, DISPUTES 
AND APPEALS 


Subpart 433.1—Protests 


Sec. 
433.102 General. 


Subpart 433.2—Disputes and Appeals 


433.203 Applicability. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


Subpart 433.1—Protests 


433.102 General. 
The SPE is responsible for 


coordinating the processing of bid 


protests lodged with the Government 
Accountability Office (GAO). 


Subpart 433.2—Disputes and Appeals 


433.203 Applicability. 
The Assistant Secretary for 


Administration is authorized to 
determine the applicability of the 
Contract Disputes Act to contracts with 
foreign governments pursuant to FAR 
33.203. 


SUBCHAPTER F—SPECIAL CATEGORIES 
OF CONTRACTING 


PART 434—MAJOR SYSTEM 
ACQUISITION 


Sec. 
434.001 Definition. 
434.002 Policy. 
434.003 Responsibilities. 
434.005 General requirements. 
434.005–6 Full production. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


434.001 Definition. 
Pursuant to OMB Circular No. A–11 


(Circular A–11) and the definition at 
FAR 2.101, within USDA, a system shall 
be considered a major system if: 


(a) The system has been identified as 
a Major IT Investment pursuant to 
USDA Departmental Regulation 3030– 
008, Definition of Major Information 
Technology Investments, 


(b) The total non-IT acquisition costs 
are estimated to be $50 million or more, 
or 


(c) The system, regardless of 
estimated acquisition or life cycle costs, 
has been specifically designated to be a 
major system by the USDA Acquisition 
Executive or by the Major Information 
Technology Systems Executive. The 
Assistant Secretary for Administration 
(ASA) is the USDA Acquisition 
Executive for major system acquisition 
other than acquisitions of information 
technology. 


434.002 Policy. 
In addition to the policy guidance at 


FAR 34.002 and other parts of the FAR, 
the policies outlined in part 7 of 
Circular A–11 should serve as 
guidelines for all contracting activities 
in planning and developing systems, 
major or otherwise. 


434.003 Responsibilities. 
(a) The key executives of USDA 


(Secretary, Deputy Secretary, Under 
Secretaries and Assistant Secretaries) 
individually or as a group will 
participate in making four key decision 
in each major system acquisition 
process. 


(1) Identification and definition of a 
specific mission need to be fulfilled, the 


relative priority assigned within the 
agency, and the general magnitude of 
resources that may be invested. 


(2) Selection of competitive system 
design concepts to be advanced to a 
test/demonstration phase or 
authorization to proceed with the 
development of a noncompetitive 
(single concept) system. 


(3) Commitment of a system to full- 
scale development and limited 
production. 


(4) Commitment of a system to full 
production. 


(b) The Chief Information Officer 
(CIO) is the Major Information 
Technology Systems Executive. For 
acquisitions of information technology, 
the CIO will ensure that Circular A–11 
is implemented in USDA and that the 
management objectives of Circular A–11 
are realized. The CIO is responsible for 
designating the program manager for 
each major information technology 
system acquisition, designating an 
acquisition to be a major information 
technology system acquisition, and 
approving the written charter and 
project control system for each major 
information technology system 
acquisition. 


(c) The ASA will ensure that Circular 
A–11 is implemented in USDA and that 
the management objectives of Circular 
A–11 are realized. The ASA is 
responsible for designating the program 
manager for each major system non-IT 
acquisition, designating an acquisition 
to be a major system non-IT acquisition, 
and approving the written charter and 
project control system for each major 
system non-IT acquisition. 


(d) The Mission Area senior 
contracting official must: 


(1) Ensure compliance with the 
requirements of Circular A–11, FAR part 
34, and AGAR part 434. 


(2) Ensure that potential major system 
acquisitions are brought to the attention 
of the USDA Acquisition Executive or 
the Major Information Technology 
Systems Executive, as appropriate. 


(3) Coordinate with Mission Area 
Program Managers (MASPMs) to 
recommend qualified candidates for 
designation as program managers for 
each major system acquisition within 
their jurisdiction. 


(4) Coordinate with MASPMs to verify 
that program managers fulfill their 
responsibilities and discharge their 
duties. 


(5) Cooperate with the ASA and Major 
Information Technology Systems 
Executive in implementing the 
requirements of Circular A–11. 


(e) The program manager is 
responsible for planning and executing 
the major system acquisition, ensuring 
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appropriate coordination with the 
USDA Acquisition Executive, Major 
Information Technology Systems 
Executive, and other key USDA 
executives. 


434.005 General requirements. 


434.005–6 Full production. 


The Secretary or the Secretary’s 
designee for the specific program is the 
agency head for the purposes of FAR 
34.005–6. 


PART 435—[RESERVED] 


PART 436—CONSTRUCTION AND 
ARCHITECT-ENGINEER CONTRACTS 


Subpart 436.2—Special Aspects of 
Contracting for Construction 


Sec. 
436.205 Statutory cost limitations. 
436.209 Construction contracts with 


architect-engineer firms. 
436.213 Special procedures for sealed 


bidding in construction contracting. 
436.213–2 Presolicitation notices. 


Subpart 436.5—Contract Clauses 


436.500 Scope of subpart. 
436.570 Emergency response, fire 


suppression and liability. 


Subpart 436.6—Architect-Engineer Services 


436.602 Selection of firms for architect- 
engineer contracts. 


436.602–1 Selection criteria. 
436.602–5 Short selection process for 


contracts not to exceed the simplified 
acquisition threshold. 


436.603 Collecting data on and appraising 
firm’s qualifications. 


436.609 Contract clauses. 
436.609–1 Design within funding 


limitations. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


Subpart 436.2—Special Aspects of 
Contracting for Construction 


436.205 Statutory cost limitations. 


(a) When it appears that funds may be 
insufficient for all the desired features 
of construction, the contracting officer 
may provide in the solicitation for a 
base bid item covering the work as 
specified and for one or more additive 
or deductive bid items which 
progressively add or omit specified 
features of the work in a stated order of 
priority. 


(b) In the alternative, the contracting 
officer may use the policies and 
procedures found in FAR 17.2, Options. 


436.209 Construction contracts with 
architect-engineer firms. 


The HCA is authorized to approve a 
contract to construct a project, in whole 
or in part, to the firm that designed the 


project (inclusive of its subsidiaries or 
affiliates). 


436.213 Special procedures for sealed 
bidding in construction contracting. 


436.213–2 Presolicitation notices. 
The authority to waive a 


presolicitation notice on any 
construction requirement when the 
proposed contract is expected to exceed 
the simplified acquisition threshold is 
restricted to the HCA. 


Subpart 436.5—Contract Clauses 


436.500 Scope of subpart. 
This subpart prescribes clauses for 


insertion in USDA solicitations and 
contracts for construction and for 
dismantling, demolition, or removal of 
improvements or structures. The 
contracting officer shall use the clauses 
as prescribed in contracts that exceed 
the simplified acquisition threshold. 
The contracting officer may use the 
clauses if the contract amount is 
expected to be at or below the 
simplified acquisition threshold. 


436.570 Emergency response, fire 
suppression and liability. 


The contracting officer shall insert the 
clause at AGAR 452.236–70, Emergency 
Response, Fire Suppression and 
Liability, in Integrated Resource Service 
Contracts (IRSCs) awarded for the Forest 
Service. The clause AGAR 452.236–70, 
Emergency Response, Fire Suppression 
and Liability, is optional for non-IRSCs. 


Subpart 436.6—Architect-Engineer 
Services 


436.602 Selection of firms for architect- 
engineer contracts. 


436.602–1 Selection criteria. 
The Mission Area senior contracting 


official is authorized to approve the use 
of design competition under the 
conditions in FAR 36.602–1(b). 


436.602–2 Evaluation boards. 
The Mission Area senior contracting 


official shall establish written 
procedures for providing permanent or 
ad hoc architect-engineer evaluation 
boards as prescribed in FAR 36.602–2. 


436.602–5 Short selection process for 
contracts not to exceed the simplified 
acquisition threshold. 


The Mission Area senior contracting 
official may include either or both 
procedures in FAR 36.602–5(a) and (b) 
in the procedures for evaluation boards. 


436.603 Collecting data on and appraising 
firm’s qualifications. 


Mission Area senior contracting 
officials for Mission Areas that require 


architect- engineer services shall 
establish procedures to comply with the 
requirements of FAR 36.603. 


436.609 Contract clauses. 


436.609–1 Design within funding 
limitations. 


(a) Should the HCA appoint a 
designee to make the determination in 
FAR 36.609–1(c)(1), the appointment 
may be to one no lower than the official 
authorized to commit program funds for 
the work being acquired. 


(b) The contracting officer, with the 
advice of appropriate technical 
representatives, may make the 
determination in FAR 36.609–1(c)(2) or 
(3). 


PART 437—SERVICE CONTRACTING 


Subpart 437.1—Service Contracts—General 
Sec. 
437.104 Personal services contracts. 


Subpart 437.2—Advisory and Assistance 
Services 
437.204 Guidelines for determining 


availability of personnel. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


Subpart 437.1—Service Contracts— 
General 


437.104 Personal services contracts. 
USDA has the following specific 


statutory authorities to contract for 
personal services: 


(a) Section 706(a) of the Organic Act 
of 1944 (7 U.S.C. 2225) authorizes 
contracting with persons or 
organizations on a temporary basis, 
without regard to civil service 
compensation classification standards 
in 5 U.S.C., chapter 51 and subchapter 
III of chapter 53, Provided: 


(1) That no expenditures shall be 
made unless specifically provided for in 
the applicable appropriation, and 


(2) Expenditures do not exceed any 
limitations prescribed in the 
appropriation. 


(b) Title 7 U.S.C., section 1627 
authorizes the Secretary of Agriculture 
to contract with technically qualified 
persons, firms or organizations to 
perform research, inspection, 
classification, technical, or other special 
services, without regard to the civil- 
service laws, Provided: it is for a 
temporary basis and for a term not to 
exceed six months in any fiscal year. 


Subpart 437.2—Advisory and 
Assistance Services 


437.204 Guidelines for determining 
availability of personnel. 


The HCA is authorized to request the 
use of non-Government evaluators in 
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proposal evaluations. Each decision 
shall be supported by a written 
determination in accordance with FAR 
37.204. 


PARTS 438 THROUGH 441— 
[RESERVED] 


SUBCHAPTER G—CONTRACT 
MANAGEMENT 


PARTS 442 THROUGH 444— 
[RESERVED] 


PART 445—GOVERNMENT PROPERTY 


Subpart 445.1—General 


Sec. 
445.103 General. 


Subpart 445.3—Authorizing the Use and 
Rental of Government Property 


445.301 Use and rental. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


Subpart 445.1—General 


445.103 General. 


The Mission Area senior contracting 
official is authorized to make 
determinations for charging rent on the 
basis of use under the Use and Charges 
clause in FAR 52.245–9 as prescribed in 
FAR 45.103(a)(5). 


Subpart 445.3—Authorizing the Use 
and Rental of Government Property 


445.301 Use and rental. 


(a) The Mission Area senior 
contracting official is authorized to 
make determinations for providing 
facilities to contractors as prescribed in 
FAR 45.301(f). 


(b) Requests for non-Government use 
of plant equipment as prescribed in FAR 
45.301 shall be submitted by the HCA 
to the SPE for approval. 


PARTS 446 THROUGH 448— 
[RESERVED] 


PART 449—TERMINATION OF 
CONTRACTS 


Subpart 449.5—Contract Termination 
Clauses 


Sec. 
449.501 General. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


Subpart 449.5—Contract Termination 
Clauses 


449.501 General. 


Use of special purpose termination 
clauses pursuant to the authority of FAR 
49.501 shall be approved in advance by 
the HCA. 


PART 450—EXTRAORDINARY 
CONTRACTUAL ACTIONS AND THE 
SAFETY ACT 


Subpart 450.1—Extraordinary Contractual 
Actions 


Sec. 
450.100 Definitions. 
450.102 Delegation of and limitations on 


exercise of authority. 
450.102–1 Delegation of authority. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


Subpart 450.1—Extraordinary 
Contractual Actions 


450.100 Definitions. 


Approving authority, as used in this 
part, means the Assistant Secretary for 
Administration. 


Secretarial level, as used in this part 
means the Assistant Secretary for 
Administration. 


450.102 Delegation of and limitations on 
exercise of authority. 


450.102–1 Delegation of authority. 


The Assistant Secretary for 
Administration is authorized to approve 
all actions under FAR part 50 except 
indemnification actions listed in FAR 
50.102–1(d), which must be approved 
by the Secretary, without power of 
redelegation. 


PART 451—[RESERVED] 


SUBCHAPTER H—CLAUSES AND FORMS 


PART 452—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 


Subpart 452.2—Texts of Provisions and 
Clauses 


Sec. 
452.204–70 Modification for Contract 


Closeout 
452.204–71 Personal Identity Verification of 


Contractor Employees. 
452.222–70 Labor Law Violations. 
452.222–71 Past Performance Labor Law 


Violations. 
452.232–70 Limitation of Government’s 


Obligation. 
452.236–70 Emergency Response, Fire 


Suppression, and Liability. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


Subpart 452.2—Texts of Provisions 
and Clauses 


452.204–70 Modification for Contract 
Closeout. 


As prescribed in AGAR 404.804, 
413.302–5, and 416.102, insert the 
following clause: 


Modification for Contract Closeout (Month 
Year) 


Upon contract closeout for contracts 
utilizing anything other than cost 
reimbursement (i.e., Simplified Acquisition 
Procedures (SAP), non-SAP, and/or not Firm 
Fixed Price): if unobligated funds in the 
amount of $1000 or less remain on the 
contract, the Contracting Officer (CO) shall 
issue a unilateral modification for 
deobligation. The contractor will receive a 
copy of the modification but will not be 
required to provide a signature. The CO shall 
immediately proceed with contract closeout 
upon completion of the period of 
performance, receipt and acceptance of 
supplies or services, and final payment. 


Upon contract closeout for contracts 
utilizing SAP: if unobligated funds of more 
than $1000 remain on the contract, the CO 
shall issue a bilateral modification for 
deobligation. The contractor will receive a 
copy of the modification and will be required 
to provide a signature. (The CO may also 
request a ‘‘Contractor Release of Claims’’ be 
completed by the contractor, although not 
required for contracts and orders using SAP 
procedures.) If the bilateral modification and 
Release of Claims are not returned to the CO 
within 60 days, the CO shall release the 
modification as unilateral and proceed with 
contract closeout upon completion of the 
period of performance, receipt and 
acceptance of supplies or services, and final 
payment. 


Upon contract closeout for contracts 
utilizing anything other than cost 
reimbursement (i.e., non-SAP and/or not 
FFP): if unobligated funds of more than 
$1000 remain on the contract, the CO shall 
issue a bilateral modification for 
deobligation. The contractor will receive a 
copy of the modification and a ‘‘Contractor 
Release of Claims’’ and will be required to 
provide a signature on both forms. If the 
bilateral modification and Release of Claims 
are not returned to the CO within 120 days, 
the CO shall release the modification as 
unilateral and proceed with contract closeout 
upon completion of the period of 
performance, receipt and acceptance of 
supplies or services, and final payment. 


(End of Clause) 


452.204–71 Personal Identity Verification 
of Contractor Employees. 


As prescribed in AGAR 404.1303, 
insert the following clause: 


Personal Identity Verification of Contractor 
Employees (Month Year) 


(a) The contractor shall comply with the 
personal identity verification (PIV) policies 
and procedures established by the United 
States Department of Agriculture (USDA) 
Directives 4620–002 series. 


(b) Should the USDA Directives 4620–002 
require the exclusion of a contractor’s 
employee, the contracting officer will notify 
the contractor in writing. 


(c) The contractor must appoint a 
representative to manage compliance with 
the PIV policies established by the USDA 
Directives 4620–002 and to maintain a list of 
employees eligible for a USDA LincPass 
required for performance of the work. 
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(d) The responsibility of maintaining a 
sufficient workforce remains with the 
contractor. Contractor employees may be 
barred by the Government from performance 
of work should they be found ineligible or to 
have lost eligibility for a USDA LincPass. 
Failure to maintain a sufficient workforce of 
employees eligible for a USDA LincPass may 
be grounds for termination of the contract. 


(e) The contractor shall insert this clause 
in all subcontracts when the subcontractor is 
required to have routine unaccompanied 
physical access to a Federally controlled 
facility and/or routine unaccompanied access 
to a Federally controlled information system. 


(f) The PIV Sponsor for this contract is a 
designated program point of contact, which 
in most cases is the COR, unless otherwise 
specified in this contract. The PIV Sponsor 
will be available to receive contractor 
identity information from [hours and days to 
be added by CO] to [hours and days to be 
added by CO] at [office address for 
registration to be added by CO]. The 
Government will notify the contractor if there 
is a change in the PIV Sponsor, the office 
address, or the office hours for registration; 
however, it is the contractor’s responsibility 
to meet all aspects of paragraphs (c), (d), and 
(e). 


(End of Clause) 


452.222–70 Labor Law Violations. 


As prescribed in AGAR 422.7001, 
insert the following clause: 


Labor Law Violations (Month Year) 


In accepting this contract award, the 
contractor certifies that it is in compliance 
with all applicable labor laws and that, to the 
best of its knowledge, its subcontractors of 
any tier, and suppliers, are also in 
compliance with all applicable labor laws. 
The Department of Agriculture will 
vigorously pursue corrective action against 
the contractor and/or any tier subcontractor 
(or supplier) in the event of a violation of 
labor law(s) made in the provision of 
supplies and/or services under this or any 
other government contract. The contractor is 
responsible for promptly reporting to the 
contracting officer if and when adjudicated 
evidence of noncompliance occurs. The 
Department of Agriculture considers 
certification under this clause to be a 
certification for purposes of the False Claims 
Act. The Department will cooperate as 
appropriate regarding labor laws applicable 
to the contract which are enforced by other 
agencies. Applicable Labor Laws include: 


(a) The Fair Labor Standards Act; 
(b) The Occupational Safety and Health 


Act; 
(c) The Migrant and Seasonal Agricultural 


Workers Protection Act; 
(d) The National Labor Relations Act; 
(e) The Davis-Bacon Act; 
(f) The Service Contract Act; 
(g) Executive Order 11246 (Equal 


Employment Opportunity); 
(h) Section 503 of the Rehabilitation Act of 


1973; 
(i) The Vietnam Era Veterans’ 


Readjustment Assistance Act; 
(j) The Family and Medical Leave Act; 


(k) Title VII of the Civil Rights Act of 1964; 
(l) The Americans with Disabilities Act of 


1990; 
(m) The Age Discrimination in 


Employment Act of 1967; 
(n) Executive Order 13658 of February 12, 


2014 (Establishing a Minimum Wage for 
Contractors); 


(o) Equivalent State laws, as defined by the 
Secretary of Labor in guidance. 


(p) Executive Order 13627 (Strengthening 
Protections Against Trafficking in Persons in 
Federal Contracts) 


The contractor and any subcontractors 
shall incorporate into lower tier subcontracts 
a requirement that the information described 
above be provided to the contractor. 


(End of clause) 


452.222–71 Past Performance Labor Law 
Violations. 


As prescribed in AGAR 422.7002, 
insert the following clause: 


Past Performance Labor Law Violations 
(Month Year) 


In submitting this offer, the offeror 
(prospective contractor) certifies to the best 
of the offeror’s knowledge and belief, that 
they, and any subcontractor at any tier, are 
in compliance with all previously required 
corrective actions for adjudicated labor law 
violations (see applicable labor laws in 
452.222–70). 


Prior to receiving an award, a contractor 
shall provide a list of the specific violations 
of the legal requirements listed above, if any, 
and be given an opportunity to disclose any 
steps taken to correct the violations of, or 
improve compliance with, such legal 
requirements. The contracting officer in 
coordination with their Mission Area senior 
contracting official will consider any 
information provided and determine whether 
a contractor is a responsible source that has 
a satisfactory record of integrity and business 
ethics. The contracting officer shall ensure 
that contractors update the information 
provided every 6 months and that they 
require their subcontractors to update them 
on the aforementioned information every 6 
months. 


The contractor and any subcontractors 
shall incorporate into lower-tier subcontracts 
a requirement that the information described 
above be provided to the contractor. 


(End of Clause) 


452.232–70 Limitation of Government’s 
Obligation. 


As prescribed in AGAR 432.703, 
insert the following clause: 


Limitation of Government’s Obligation 
(Month Year) 


(a) Contract line item(s) listed below is/are 
incrementally funded. For this/these item(s), 
the sum of $ [Contracting Officer insert after 
negotiations] of the total price is presently 
available for payment and allotted to this 
contract. An allotment schedule is set forth 
in paragraph (j) below. 


Line Item Price Currently Allotted Funding 
Funds Required for Complete Funding 


(b) For item(s) identified in paragraph (a) 
as not fully funded, the Contractor agrees to 
perform up to the point at which the total 
amount payable by the Government, 
including reimbursement of costs in the 
event of termination of those item(s) for the 
Government’s convenience, approximates the 
total amount currently allotted to the 
contract. The Contractor is not authorized to 
continue work on those item(s) beyond that 
point. The Government will not be obligated 
in any event to reimburse the Contractor 
more than the amount allotted to the contract 
for those item(s) regardless of anything to the 
contrary in the clause entitled ‘‘Termination 
for Convenience of the Government’’. The 
total amount payable by the Government in 
the event of termination of applicable 
contract line item(s) for convenience 
includes costs, profit, and estimated 
termination settlement costs for those item(s). 


(c) Notwithstanding the dates specified in 
the allotment schedule in paragraph (j), the 
Contractor will notify the contracting officer 
in writing at least [30, 60, or 90, as 
appropriate] days prior to the date when, in 
the Contractor’s best judgment, the work will 
reach the point at which the total amount 
payable by the Government, including any 
cost for termination for convenience, will 
approximate 85 percent of the total amount 
currently allotted to the contract for 
performance of the applicable item(s). The 
notification will state (1) the estimated date 
when that point will be reached and (2) an 
estimate of additional funding, if any, needed 
to continue performance of applicable line 
items up to the next scheduled date for 
allotment of funds identified in paragraph (j), 
or to a mutually agreed upon substitute date. 
The notification will also advise the 
contracting officer of the estimated amount of 
additional funds that will be required for the 
timely performance of the item(s) funded, for 
a subsequent period as may be specified in 
the allotment schedule in paragraph (j) or 
otherwise agreed to by the parties. If after 
such notification additional funds are not 
allotted by the date identified in the 
Contractor’s notification, or by an agreed 
substitute date, the contracting officer will 
terminate any item(s) for which additional 
funds have not been allotted, pursuant to the 
clause of this contract entitled ‘‘Termination 
for Convenience of the Government’’. 


(d) When additional funds are allotted for 
continued performance of the contract line 
item(s) identified in paragraph (a) above, the 
parties will agree as to the period of contract 
performance which will be covered by the 
funds. The provisions of paragraphs (b) 
through (d) will apply similarly to the 
additional allotted funds and agreed 
substitute date, and the contract will be 
modified accordingly. 


(e) If, solely by reason of failure of the 
Government to allot additional funds, by the 
dates indicated below, in amounts sufficient 
for timely performance of the contract line 
item(s) identified in paragraph (a), the 
Contractor incurs additional costs or is 
delayed in the performance of the work 
under this contract and if additional funds 
are allotted, an equitable adjustment will be 
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made in the price or prices (including 
appropriate target, billing, and ceiling prices 
where applicable) of the item(s), or in the 
time of delivery, or both. Failure to agree to 
any such equitable adjustment hereunder 
will be a dispute concerning a question of 
fact within the meaning of the clause entitled 
‘‘Disputes.’’ 


(f) The Government may at any time prior 
to termination allot additional funds for the 
performance of the contract line item(s) 
identified in paragraph (a) above. 


(g) The termination provisions do not limit 
the rights of the Government under the 
clauses entitled ‘‘Default’’ and ‘‘Termination 
for Cause’’. The provisions are limited to the 
work and allotment of funds for the contract 
line item(s) set forth in paragraph (a) above. 
These terms no longer apply once the 
contract is fully funded except with regard to 
the rights or obligations of the parties 
concerning equitable adjustments negotiated 
under paragraphs (e) and (f) above. 


(h) Nothing herein affects the right of the 
Government to terminate this contract 
pursuant to the clause of this contract 
entitled ‘‘Termination for Convenience of the 
Government’’. 


(i) Nothing herein shall be construed as 
authorization of voluntary services whose 
acceptance is otherwise prohibited under 31 
U.S.C. 1342. 


(j) The parties agree that the Government 
will allot funds to this contract in accordance 
with the following schedule: 
On execution of contract .................... $ 
(month) (day), (year) ........................... $ 
(month) (day), (year) ........................... $ 
(month) (day), (year) ........................... $ 


(End of Clause) 


452.236–70 Emergency Response, Fire 
Suppression, and Liability. 


As prescribed in AGAR 436.570, the 
following clause shall be used in Forest 
Service Integrated Resource Service 
Contracts (IRSCs), and is optional for 
non-IRSCs: 


Emergency Response, Fire Suppression and 
Liability (Month Year) 


(a) Contractor’s Responsibility for 
Responding to Emergencies. When directed 
by the contracting officer, the Contractor 
shall allow the Government to temporarily 
use employees and equipment from the work 
site for emergency work (anticipated to be 
restricted to firefighting). This is considered 
to be within the general scope of the contract. 
An equitable adjustment for the temporary 
use of employees and equipment will be 
made under the CHANGES clause, FAR 
52.243–4. 


(b) Contractor’s Responsibility for Fire 
Fighting. The Contractor, under the 
provisions of FAR 52.236–9, Protection of 
Existing Vegetation, Structures, Equipment, 
Utilities, and Improvements, shall 
immediately extinguish all fires on the work 
site other than those fires in use as a part of 
the work. The Contractor may be held liable 
for all damages and for all costs incurred by 
the Government for labor, subsistence, 
equipment, supplies, and transportation 
deemed necessary to control or suppress a 


fire set or caused by the Contractor or the 
Contractor’s agents, subcontractors, or 
employees subject to the fire classifications 
listed in subsection (c). 


(c) Fire Suppression Costs. The 
Contractor’s obligations for cost of fire 
suppression vary according to three 
classifications of fires as follows: 


(1) Operations Fire. An ‘‘operations fire’’ is 
a fire caused by the Contractor’s operations 
other than a negligent fire. The Contractor 
agrees to reimburse the Forest Service for 
such cost for each operations fire, subject to 
a maximum dollar amount of [Contracting 
Officer insert amount]. The cost of the 
Contractor’s actions, supplies, and 
equipment expended or used on suppressing 
any such fire, or otherwise provided at the 
request of Forest Service, shall be credited 
toward such maximum. If the Contractor’s 
actual cost exceeds the contractor’s 
maximum obligation stated above, the Forest 
Service shall reimburse the contractor for the 
excess. 


(2) Negligent Fire. A ‘‘negligent fire’’ is a 
fire caused by the negligence or fault of the 
Contractor’s operations including, but not 
limited to, one caused by smoking by persons 
engaged in the Contractor’s operations during 
the course of their employment, or during 
rest or lunch periods; or if the Contractor’s 
failure to comply with requirements under 
this contract results in a fire starting or 
permits a fire to spread. Damages and the 
cost of suppressing negligent fires shall be 
borne by the Contractor. 


(3) Other Fires on Contract Area. The 
Forest Service shall pay the Contractor, at 
firefighting rates common in the area or at 
prior agreed rates, for equipment or 
personnel furnished by the Contractor at the 
request of the Forest Service, on any fire on 
the contract area other than an operations fire 
or a negligent fire. 


(d) Contractor’s Responsibility for 
Notification in Case of Fire. The Contractor 
shall immediately notify the Government of 
any fires sighted on or in the vicinity of the 
work site. 


(e) Performance by the Contractor. Where 
the Contractor’s employees, agents, 
contractors, subcontractors, or their 
employees or agents perform the Contractor’s 
operations in connection with fire 
responsibilities, the Contractor’s obligations 
shall be the same as if performance was by 
the Contractor. 


(f) State Law. The Contractor shall not be 
relieved by the terms of this contract of any 
liability to the United States for fire 
suppression costs recovered in an action 
based on State law, except for such costs 
resulting from operations fires. Amounts due 
to the Contractor for firefighting expenditures 
on operations fires shall not be withheld 
pending settlement of any such claim or 
action based on State law. 


(End of Clause) 


PARTS 453 THROUGH 469— 
[RESERVED] 


SUBCHAPTER I—FOOD ASSISTANCE 
PROGRAMS 


PART 470—COMMODITY 
ACQUISITIONS 


Sec. 
470.000 Scope of part. 
470.101 Definitions. 
470.102 Policy. 
470.103 United States origin of agricultural 


products. 
470.201 Acquisition of commodities and 


freight shipment for Foreign Agricultural 
Service (FAS) programs. 


470.202 Acquisition of commodities for 
United States Agency for International 
Development (USAID) programs. 


470.203 Cargo preference. 


Authority: 5 U.S.C. 301 and 40 U.S.C. 
486(c). 


470.000 Scope of part. 
This part sets forth the policies, 


procedures and requirements governing 
the procurement of agricultural 
commodities by the Department of 
Agriculture for use: 


(a) Under child nutrition programs 
such as the National School Lunch 
Program, The Emergency Food 
Assistance Program, Commodity 
Supplemental Food Program, Food 
Distribution Program on Indian 
Reservations, and any other domestic 
food assistance program. 


(b) Under Title II of the Food for 
Peace Act (7 U.S.C. 1721 et seq.), the 
Food for Progress Act of 1985, the 
McGovern-Dole International Food for 
Education and Child Nutrition Program, 
and any other international food 
assistance program. 


470.101 Definitions. 


The following definitions are 
applicable to this subpart: 


Commingled product means grains, 
oilseeds, rice, pulses, other similar 
commodities and the products of such 
commodities, when such commodity or 
product is normally stored on a 
commingled basis in such a manner that 
the commodity or product produced in 
the United States cannot be readily 
distinguished from a commodity or 
product not produced in the United 
States. 


Foreign Agriculture Service (FAS) 
means such agency located within the 
Department of Agriculture. 


Free alongside ship (f.a.s.) (* * named 
port of shipment) means a term of sale 
where the seller fulfills its obligation to 
deliver when the goods have been 
placed alongside the vessel on the quay 
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or in lighters at the named port of 
shipment. The buyer bears all costs and 
risks of loss of or damage to the goods 
from that moment. 


Grantee organization means an 
organization which will receive 
commodities from the United States 
Agency for International Development 
under Title II of the Food for Peace Act 
(7 U.S.C. 1721 et seq.) or from the 
Foreign Agricultural Service under the 
Food for Progress Act of 1985; the 
McGovern-Dole International Food for 
Education and Child Nutrition Program; 
and any other international food 
assistance program. 


Ingredient means spices, vitamins, 
micronutrients, desiccants, and 
preservatives when added to an 
agricultural commodity product. 


Last contract lay day means the last 
day specified in an ocean freight 
contract by which the carriage of goods 
must start for contract performance. 


Lowest landed cost means with 
respect to an agricultural product 
acquired under this part, the lowest 
aggregate cost for the acquisition of such 
product and the shipment of such 
product to a foreign destination. 


Multi-port or multi-trip voyage charter 
means the charter of an ocean carrier in 
which the carrier will stop at two or 
more ports to discharge cargo. 


470.102 Policy. 
(a) Policy. USDA follows the policies 


and procedures set forth in the FAR as 
supplemented by the AGAR, in the 
procurement of agricultural 
commodities and products of 
agricultural commodities that are used 
in domestic and international food 
assistance and nutrition programs. 


(b) Electronic submission. To the 
maximum extent possible, the use of 
electronic submission of solicitation- 
related documents shall be used with 
respect to the acquisition of agricultural 
commodities and related freight. 
However, to the extent that a solicitation 
allows for the submission in paper or 
hard copy format in addition to 
information in an electronic format and 
there is a discrepancy in such 
submissions, the information submitted 
in paper or hard copy format shall 
prevail unless the electronic submission 
states that a specific existing written 
term is superseded by the electronic 
submission. 


(c) Freight. With respect to the 
acquisition of freight for the shipment of 
agricultural commodities and products 
of agricultural commodities, the 
provisions of the FAR, including part 
47, shall be utilized as applicable and 
various types of services to be obtained 
may include multi-trip voyage charters. 


470.103 United States origin of agricultural 
products. 


(a) Products for use in international 
food assistance programs. As provided 
by 7 U.S.C. 1732(2) and 1736o–1(a) 
commodities and the products of 
agricultural commodities acquired for 
use in international feeding and 
development programs shall be 
products of United States origin. A 
product shall not be considered to be a 
product of the United States if it 
contains any ingredient that is not 
produced in the United States if that 
ingredient is: 


(1) Produced in the United States; and 
(2) Commercially available in the 


United States at fair and reasonable 
prices from domestic sources. 


(b) Products for use in domestic food 
assistance programs. Commodities and 
the products of agricultural 
commodities acquired by USDA for use 
in domestic food assistance programs 
shall be a product of the United States, 
except as may otherwise be required by 
law, and shall be considered to be such 
a product if it is grown, processed, and 
otherwise prepared for sale or 
distribution exclusively in the United 
States except with respect to ingredients 
as defined above. Ingredients from non- 
domestic sources will be allowed to be 
utilized as a United States product if 
such ingredients are not otherwise: 


(1) Produced in the United States; and 
(2) Commercially available in the 


United States at fair and reasonable 
prices from domestic sources. 


(c) Commingled product. (1) Except as 
provided in paragraph (c)(2) of this 
section, a commingled product shall be 
considered to be a product of the United 
States if the offeror can establish that 
the offeror has in inventory at the time 
the contract for the commodity or 
product is awarded to the offeror, or 
obtains during the contract performance 
period specified in the solicitation, or a 
combination thereof, a sufficient 
quantity of the commodity or product 
that was produced in the United States 
to fulfill the contract being awarded, 
and all unfulfilled contracts that the 
offeror entered into to provide such 
commingled product to the United 
States. 


(2) To the extent USDA has 
determined a commodity is one that is 
generally commingled but is also one 
which can be readily stored on an 
identity preserved basis with respect to 
its country of origin, USDA may require 
that the commodity procured shall be of 
100 percent United States origin. 


(d) Product derived from animals. 
With respect to the procurement of 
products derived from animals, the 
solicitation will set forth any specific 


requirement that is applicable to the 
country in which the animal was bred, 
raised, slaughtered or further processed. 


470.201 Acquisition of commodities and 
freight shipment for Foreign Agricultural 
Service (FAS) programs. 


(a) Lowest landed cost and delivery 
considerations. 


(1) Except as provided in paragraphs 
(a)(3) and (4) of this section, in contracts 
for FAS for commodities and related 
freight shipment for delivery to foreign 
destinations, the contracting officer 
shall consider the lowest landed cost of 
delivering the commodity to the 
intended destination. This lowest 
landed cost determination will be 
calculated on the basis of rates and 
service for that portion of the 
commodities being purchased that is 
determined is necessary and practicable 
to meet cargo preference requirements 
and on an overall (foreign and U.S. flag) 
basis for the remaining portion of the 
commodities being procured and the 
additional factors set forth in this 
section. Accordingly, the solicitations 
issued with respect to a commodity 
procurement, or a related freight 
procurement will specify that in the 
event an offer submitted by a party is 
the lowest offered price, the contracting 
officer reserves the right to reject such 
offer if the acceptance of another offer 
for the commodity or related freight, 
when combined with other offers for 
commodities or related freight, results 
in a lower landed cost. 


(2) USDA may contact any port prior 
to award to determine the port’s cargo 
handling capabilities, including the 
adequacy of the port to receive, 
accumulate, handle, store, and protect 
the cargo. Factors considered in this 
determination may include, but not be 
limited to: The adequacy of building 
structures, proper ventilation, freedom 
from insects and rodents, cleanliness, 
and overall good housekeeping and 
warehousing practices. USDA may 
consider the use of another coastal range 
or port if a situation exists at a port that 
may adversely affect the ability of USDA 
to have the commodity delivered in a 
safe and timely manner. Such situations 
include: 


(i) A port is congested; 
(ii) Port facilities are overloaded; 
(iii) A vessel would not be able to 


dock and load cargo without delay; 
(iv) Labor disputes or lack of labor 


may prohibit the loading of the cargo 
onboard a vessel in a timely manner; or 


(v) Other similar situation that may 
adversely affect the ability of USDA to 
have the commodity delivered in a 
timely manner. 
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(3) Use of other than lowest landed 
cost. In order to ensure that 
commodities are delivered in a timely 
fashion to foreign destinations and 
without damage, the contracting officer 
may award an acquisition without 
regard to the lowest land cost process 
set forth in paragraph (a)(1) of this 
section if: 


(i) The solicitation specifies that the 
lowest land cost process will not be 
followed in the completion of the 
contract; or 


(ii) After issuance of the solicitation, 
it is determined that: 


(A) Internal strife at the foreign 
destination or urgent humanitarian 
conditions threatens the lives of persons 
at the foreign destination; 


(B) A specific port’s cargo handling 
capabilities (including the adequacy of 
the port to receive, accumulate, handle, 
store, and protect commodities) and 
other similar factors may adversely 
affect the delivery of such commodities 
through damage or untimely delivery. 
Such similar factors include, but are not 
limited to: Port congestion; overloaded 
facilities at the port; vessels not being 
able to dock and load cargo without 
delay due to conditions at the port; 
labor disputes or lack of labor may 
prohibit the loading of the cargo 
onboard a vessel in a timely manner; 
and the existence of inadequate or 
unsanitary warehouse and other 
supporting facilities; 


(C) The total transit time of a carrier, 
as it relates to a final delivery date at the 
foreign destination may impair the 
timely delivery of the commodity; 


(D) Other similar situations arise that 
materially affect the administration of 
the program for which the commodity 
or freight is being procured; or 


(E) The contracting officer determines 
that extenuating circumstances preclude 
awards on the basis of lowest-landed 
cost, or that efficiency and cost-savings 
justify use of types of ocean service that 
would not involve an analysis of freight. 
However, in all such cases, commodities 
would be transported in compliance 
with cargo preference requirements. 
Other types of services may include, but 
are not limited to, multi-trip voyage 
charters, indefinite delivery/indefinite 
quantity (IDIQ), delivery cost and freight 
(C & F), delivery cost insurance and 
freight (CIF), and indexed ocean freight 
costs. 


(4) If the contracting officer 
determines that action may be 
appropriate under paragraph (a)(3) of 
this section, prior to the acceptance of 
any applicable offer, the contracting 
officer will provide to the Head of 
Contracting Activity or Designee a 
written request to obtain commodities 


and freight in a manner other than on 
a lowest landed cost basis consistent 
with title 48 of the CFR. This request 
shall include a statement of the reasons 
for not using lowest landed cost basis. 
The HCA, or the designee one level 
above the contracting officer, may either 
accept or reject this request and shall 
document this determination. 


(b) Multiple offers or delivery points. 
If more than one offer for the sale of 
commodities is received or more than 
one delivery point has been designated 
in such offers, in order to achieve a 
combination of a freight rate and 
commodity award that produces the 
lowest landed cost for the delivery of 
the commodity to the foreign 
destination, the contracting officer shall 
evaluate offers submitted on a delivery 
point by delivery point basis; however, 
consideration shall be given to 
prioritized ocean transport service in 
determining lowest landed cost. 


(c) Freight shipping and rates. (1) In 
determining the lowest-landed cost, 
USDA shall use the freight rates offered 
in response to solicitations issued by 
USDA or, if applicable, the grantee 
organization. 


(2) Freight rates offered must be 
submitted as specified in the solicitation 
issued by USDA or, if applicable, the 
grantee organization. Any such 
solicitation issued by a grantee 
organization must contain the following 
elements: 


(i) If directed by USDA, include a 
closing time for the receipt of written 
freight offers and state that late written 
freight offers will not be considered; 


(ii) Provide that freight offers are 
required to have a canceling date no 
later than the last contract lay day 
specified in the solicitation; 


(iii) Provide the same deadline for 
receipt of written freight offers from 
both U.S. flag vessel and non-U.S. flag 
vessels; and 


(iv) Be received and opened prior to 
any related offer for acquisition of 
commodities to be shipped. 


(3) USDA may require organizations 
that will receive commodities from 
USDA to submit information relating to 
the capacity of a U.S. port, or, if 
applicable, a terminal, prior to the 
acquisition of such commodities or 
freight. 


(d) Freight rate notification. If USDA 
is not the party procuring freight with 
respect to a shipment of an agricultural 
commodity for delivery to a foreign 
destination, the organization that will 
receive commodities from USDA, or its 
shipping agent, shall be notified by 
USDA of the vessel freight rate used in 
determining the commodity contract 
award and the organization will be 


responsible for finalizing the charter or 
booking contract with the vessel 
representing the freight rate. 


470.202 Acquisition of commodities for 
United States Agency for International 
Development (USAID) programs. 


(a) Lowest landed cost and delivery 
considerations. (1) Except as provided 
in paragraphs (a)(3) and (e)(2) of this 
section, with respect to the acquisition 
of agricultural commodities for delivery 
to foreign destinations and related 
freight to transport such commodities 
under Title II of Public Law 83–480, 
contracts will be entered into in a 
manner that will result in the lowest 
landed cost of such commodity delivery 
to the intended destination. This lowest 
landed cost determination shall be 
calculated on the basis of rates and 
service for that portion of the 
commodities being purchased that is 
determined is necessary and practicable 
to meet cargo preference requirements 
and on an overall (foreign and U.S. flag) 
basis for the remaining portion of the 
commodities being procured and the 
additional factors set forth in this 
section. Accordingly, the solicitations 
issued with respect to a commodity 
procurement, or a freight procurement 
will specify that in the event an offer 
submitted by a party is the lowest 
offered price, the contracting officer 
reserves the right to reject such offer if 
the acceptance of another offer for the 
commodity or freight, when combined 
with other offers for commodities or 
freight, results in a lower landed cost. 


(2) USDA may contact any port prior 
to award to determine the port’s cargo 
handling capabilities, including the 
adequacy of the port to receive, 
accumulate, handle, store, and protect 
the cargo. Factors which will be 
considered in this determination will 
include, but not be limited to, the 
adequacy of building structures, proper 
ventilation, freedom from insects and 
rodents, cleanliness, and overall good 
housekeeping and warehousing 
practices. USDA may consider the use 
of another coastal range or port if a 
situation exists at a port that may 
adversely affect the ability of USDA to 
have the commodity delivered in a safe 
and/or timely manner. Such situations 
include: 


(i) A port is congested; 
(ii) Port facilities are overloaded; 
(iii) A vessel would not be able to 


dock and load cargo without delay; 
(iv) Labor disputes or lack of labor 


may prohibit the loading of the cargo 
onboard a vessel in a timely manner; or 


(v) Other similar situation that may 
adversely affect the ability of the 
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Department to have the commodity 
delivered in a timely manner. 


(3) In order to ensure that 
commodities are delivered in a timely 
fashion to foreign destinations and 
without damage, USDA may complete 
an acquisition without regard to the 
lowest land cost process set forth in 
paragraph (a)(1) of this section, if: 


(i) The solicitation specifies that the 
lowest land cost process will not be 
followed in the completion of the 
contract; or 


(ii) After issuance of the solicitation, 
it is determined that: 


(A) Internal strife at the foreign 
destination or urgent humanitarian 
conditions threatens the lives of persons 
at the foreign destination; 


(B) A specific port’s cargo handling 
capabilities (including the adequacy of 
the port to receive, accumulate, handle, 
store, and protect commodities) and 
other similar factors will adversely 
affect the delivery of such commodities 
without damage or in a timely manner. 
Such similar factors include, but are not 
limited to: Port congestion; overloaded 
facilities at the port; vessels would not 
be able to dock and load cargo without 
delay; labor disputes or lack of labor 
may prohibit the loading of the cargo 
onboard a vessel in a timely manner; 
and the existence of inadequate or 
unsanitary warehouse and other 
supporting facilities; 


(C) The total transit time of a carrier, 
as it relates to a final delivery date at the 
foreign destination may impair the 
ability of USDA to achieve timely 
delivery of the commodity; or 


(D) Other similar situations arise that 
materially affect the administration of 
the program for which the commodity 
or freight is being procured. 


(4) If the contracting officer 
determines that action may be 
appropriate under paragraph (a)(3) of 
this section, prior to the acceptance of 
any applicable offer, the contracting 
officer shall provide to the HCA or 
Designee and to USAID, a written 
request to obtain commodities and 
freight in a manner other than on a 
lowest landed cost basis. This request 
shall include a statement of the reasons 
for not using lowest landed cost basis. 
The HCA or Designeeone level above 
the contracting officer, with the 
concurrence of USAID, shall, on an 
expedited basis, either accept or reject 
this request and shall document this 
determination in writing and provide a 
copy to USAID. 


(b) Freight shipping and rates. (1) In 
determining lowest-landed cost as 
specified in paragraph (a) of this 
section, USDA shall use vessel rates 
offered in response to solicitations 


issued by USAID or grantee 
organizations receiving commodities 
under 7 U.S.C. 1721 et seq. 


(2) USAID may require, or direct a 
grantee organization to require, an ocean 
carrier to submit offers electronically 
through a Web-based system maintained 
by USDA. If electronic submissions are 
required, USDA may, at its discretion, 
accept corrections to such submissions 
that are submitted in a written form 
other than by use of such Web-based 
system. 


(c) Delivery date. The contracting 
officer shall consider total transit time, 
as it relates to a final delivery date, in 
order to satisfy program requirements 
for Title II of Public Law 83–480. 


(d) Multiple awards or delivery points. 
(1) If more than one offer for the sale of 
commodities is received or more than 
one delivery point has been designated 
in such offers, in order to achieve a 
combination of a freight rate and 
commodity award that produces the 
lowest landed cost for the delivery of 
the commodity to the foreign 
destination, the contracting officer shall 
evaluate offers submitted on a delivery 
point by delivery point basis; however, 
consideration shall be given to 
prioritized ocean transport service in 
determining lowest landed cost. 


(2) The contracting officer may 
determine that extenuating 
circumstances preclude awards on the 
basis of lowest landed cost. However, in 
all such cases, commodities may be 
transported in compliance with cargo 
preference requirements as determined 
by USAID. 


(3) The contracting officer shall notify 
USAID or, if applicable, the grantee 
organization, that its shipping agent will 
be notified of the vessel freight rate used 
in determining the commodity contract 
award. The grantee organization or 
USAID will be responsible for finalizing 
the charter or booking contract with the 
vessel representing the freight rate so 
used. 


470.203 Cargo preference. 


An agency having responsibility 
under this subpart shall administer its 
programs, with respect to this subpart, 
in accordance with regulations 
prescribed by the Secretary of 
Transportation. 


PARTS 471 THROUGH 499— 
[RESERVED] 


Tiffany J. Taylor, 
Senior Procurement Executive (SPE), Director, 
Office of Contracting and Procurement. 
[FR Doc. 2022–01751 Filed 2–16–22; 8:45 am] 
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DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 300 


[Docket No.: 220210–0044] 


RIN 0648–BL14 


Pacific Halibut Fisheries; Catch 
Sharing Plan 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Proposed rule; request for 
comments. 


SUMMARY: NMFS proposes to approve 
changes to the Pacific Halibut Catch 
Sharing Plan for the International 
Pacific Halibut Commission’s regulatory 
Area 2A off of Washington, Oregon, and 
California. In addition, NMFS proposes 
to implement management measures 
governing the 2022 recreational fisheries 
that are not implemented through the 
International Pacific Halibut 
Commission. These measures include 
the recreational fishery seasons, quotas, 
and management measures for Area 2A. 
These actions are intended to conserve 
Pacific halibut and provide angler 
opportunity where available. 
DATES: Comments on the proposed rule 
must be received on or before March 4, 
2022. 
ADDRESSES: Submit your comments, 
identified by NOAA–NMFS–2022–0003, 
by either of the following methods: 


• Electronic Submission: Submit all 
electronic public comments via the 
Federal e-Rulemaking Portal. Go to 
https://www.regulations.gov and enter 
NOAA–NMFS–2022–0003 in the Search 
box. Click on the ‘‘Comment’’ icon, 
complete the required fields, and enter 
or attach your comments. 


• Mail: Submit written comments to 
Barry Thom, c/o Kathryn Blair, West 
Coast Region, NMFS, 1201 NE Lloyd 
Blvd., Suite 1100, Portland, OR 97232. 


Instructions: NMFS may not consider 
comments if they are sent by any other 
method, to any other address or 
individual, or received after the 
comment period ends. All comments 
received are a part of the public record 
and NMFS will post them for public 
viewing on www.regulations.gov 
without change. All personal identifying 
information (e.g., name, address, etc.), 
confidential business information, or 
otherwise sensitive information 
submitted voluntarily by the sender is 
publicly accessible. NMFS will accept 
anonymous comments (enter ‘‘N/A’’ in 
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BILLING CODE: 6750-01-P 


FEDERAL TRADE COMMISSION 


16 CFR Part 910 


RIN 3084-AB74 


Non-Compete Clause Rule 


AGENCY: Federal Trade Commission. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: Pursuant to Sections 5 and 6(g) of the Federal Trade Commission Act, the 


Federal Trade Commission (“Commission”) is proposing the Non-Compete Clause Rule. 


The proposed rule would, among other things, provide that it is an unfair method of 


competition for an employer to enter into or attempt to enter into a non-compete clause 


with a worker; to maintain with a worker a non-compete clause; or, under certain 


circumstances, to represent to a worker that the worker is subject to a non-compete 


clause. 


DATES: Comments must be received on or before [INSERT DATE 60 DAYS AFTER 


DATE OF PUBLICATION IN THE FEDERAL REGISTER]. 


ADDRESSES: Interested parties may file a comment online or on paper by following the 


instructions in the Request for Comment part of the SUPPLEMENTARY 


INFORMATION section below. Write “Non-Compete Clause Rulemaking, Matter No. 


P201200” on your comment, and file your comment online at 


https://www.regulations.gov, by following the instructions on the web-based form. If you 


prefer to file your comment on paper, mail your comment to the following address: 


Federal Trade Commission, Office of the Secretary, 600 Pennsylvania Avenue NW, Suite 
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CC-5610 (Annex C), Washington, DC 20580. 


FOR FURTHER INFORMATION CONTACT: Shannon Lane (202-876-5651), 


Attorney, Office of Policy Planning, Federal Trade Commission. 


SUPPLEMENTARY INFORMATION: 


I.  Overview of the Proposed Rule 


A non-compete clause is a contractual term between an employer and a worker 


that typically blocks the worker from working for a competing employer, or starting a 


competing business, within a certain geographic area and period of time after the 


worker’s employment ends. Non-compete clauses limit competition by their express 


terms. As a result, non-compete clauses have always been considered proper subjects for 


scrutiny under the nation’s antitrust laws.0F 


1 In addition, non-compete clauses between 


employers and workers are traditionally subject to more exacting review under state 


common law than other contractual terms, due, in part, to concerns about unequal 


bargaining power between employers and workers and the fact that non-compete clauses 


limit a worker’s ability to practice their trade.1F 


2 


In recent decades, important research has shed light on how the use of non-


compete clauses by employers affects competition. Changes in state laws governing non-


compete clauses have provided several natural experiments that have allowed researchers 


1 See, e.g., U.S. v. Am. Tobacco Co., 221 U.S. 106, 181–83 (1911) (holding several tobacco companies 
violated Sections 1 and 2 of the Sherman Act due to the collective effect of six of the companies’ practices, 
one of which was the “constantly recurring” use of non-compete clauses); Newburger, Loeb & Co., Inc. v. 
Gross, 563 F.2d 1057, 1082 (2d Cir. 1977) (“Although such issues have not often been raised in the federal 
courts, employee agreements not to compete are proper subjects for scrutiny under section 1 of the 
Sherman Act. When a company interferes with free competition for one of its former employee’s services, 
the market’s ability to achieve the most economically efficient allocation of labor is impaired. Moreover, 
employee-noncompetition clauses can tie up industry expertise and experience and thereby forestall new 
entry.”) (internal citation omitted). 
2 See infra Part II.C. 


2 



https://trade.1F





to study the impact of non-compete clauses on competition. This research has shown the 


use of non-compete clauses by employers has negatively affected competition in labor 


markets, resulting in reduced wages for workers across the labor force—including 


workers not bound by non-compete clauses.2F 


3 This research has also shown that, by 


suppressing labor mobility, non-compete clauses have negatively affected competition in 


product and service markets in several ways.3F 


4 


In this rulemaking, the Commission seeks to ensure competition policy is aligned 


with the current economic evidence about the consequences of non-compete clauses. In 


the Commission’s view, the existing legal frameworks governing non-compete clauses— 


formed decades ago, without the benefit of this evidence—allow serious anticompetitive 


harm to labor, product, and service markets to go unchecked. 


Section 5 of the Federal Trade Commission Act (“FTC Act”) declares “unfair 


methods of competition” to be unlawful.4F 


5 Section 5 further directs the Commission “to 


prevent persons, partnerships, or corporations . . . from using unfair methods of 


competition in or affecting commerce.”5F 


6 Section 6(g) of the FTC Act authorizes the 


Commission to “make rules and regulations for the purpose of carrying out the provisions 


of” the FTC Act, including the Act’s prohibition of unfair methods of competition.6F 


7 


Pursuant to Sections 5 and 6(g) of the FTC Act, the Commission proposes the 


Non-Compete Clause Rule. The proposed rule would provide it is an unfair method of 


competition—and therefore a violation of Section 5—for an employer to enter into or 


3 See infra Part II.B.1. 
4 See infra Part II.B.2. 
5 15 U.S.C. 45(a)(1). 
6 15 U.S.C. 45(a)(2). 
7 15 U.S.C. 46(g). 
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attempt to enter into a non-compete clause with a worker; maintain with a worker a non-


compete clause; or, under certain circumstances, represent to a worker that the worker is 


subject to a non-compete clause.7F 


8 


The proposed rule would define the term “non-compete clause” as a contractual 


term between an employer and a worker that prevents the worker from seeking or 


accepting employment with a person, or operating a business, after the conclusion of the 


worker’s employment with the employer.8F 


9 The proposed rule would also clarify that 


whether a contractual provision is a non-compete clause would depend not on what the 


provision is called, but how the provision functions. As the Commission explains below, 


the definition of non-compete clause would generally not include other types of 


restrictive employment covenants—such as non-disclosure agreements (“NDAs”) and 


client or customer non-solicitation agreements—because these covenants generally do 


not prevent a worker from seeking or accepting employment with a person or operating a 


business after the conclusion of the worker’s employment with the employer. However, 


under the proposed definition of “non-compete clause,” such covenants would be 


considered non-compete clauses where they are so unusually broad in scope that they 


10 function as such.9F 


The proposed rule would define “employer” as a person—as the term “person” is 


defined in 15 U.S.C. 57b-1(a)(6)—that hires or contracts with a worker to work for the 


person.1 0F 


11 The proposed rule would define “worker” as a natural person who works, 


8 See proposed § 910.2(a). For ease of reference, this NPRM employs the term “use of non-compete 
clauses” as a shorthand to refer to the conduct that the proposed rule would provide is an unfair method of 
competition. 
9 See proposed § 910.1(b)(1). 
10 See infra Part V (in the section-by-section analysis for proposed § 910.1(b)). 
11 See proposed § 910.1(c). 
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whether paid or unpaid, for an employer. The proposed rule would clarify that the term 


“worker” includes an employee, individual classified as an independent contractor, 


extern, intern, volunteer, apprentice, or sole proprietor who provides a service to a client 


12 or customer.11 F 


In addition to prohibiting employers from entering into non-compete clauses with 


workers starting on the rule’s compliance date, the proposed rule would require 


employers to rescind existing non-compete clauses no later than the rule’s compliance 


date.1 2F 


13 The proposed rule would also require an employer rescinding a non-compete 


clause to provide notice to the worker that the worker’s non-compete clause is no longer 


in effect.1 3F 


14 To facilitate compliance, the proposed rule would (1) include model language 


that would satisfy this notice requirement1 4F 


15 and (2) establish a safe harbor whereby an 


employer would satisfy the rule’s requirement to rescind existing non-compete clauses 


where it provides the worker with a notice that complies with this notice requirement.1 5F 


16 


The proposed rule would include a limited exception for non-compete clauses 


between the seller and buyer of a business.1 6F 


17 This exception would only be available 


where the party restricted by the non-compete clause is an owner, member, or partner 


holding at least a 25% ownership interest in a business entity.17F 


18 The proposed regulatory 


text would clarify that non-compete clauses covered by this exception would remain 


subject to federal antitrust law as well as all other applicable law. 


12 See proposed § 910.1(f). 
13 See proposed § 910.2(b)(1). 
14 See proposed § 910.2(b)(2)(A). 
15 See proposed § 910.2(b)(2)(C). 
16 See proposed § 910.2(b)(3). 
17 See proposed § 910.3. 
18 See proposed §§ 910.3 and 910.1(e). 
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The proposed rule would establish an effective date of 60 days, and a compliance 


date of 180 days, after publication of a final rule in the Federal Register.18 F 


19 


In this notice of proposed rulemaking (“NPRM”), the Commission describes and 


seeks comment on several alternatives to the proposed rule, including whether non-


compete clauses between employers and senior executives should be subject to a different 


standard than non-compete clauses with other workers.1 9F 


20 The Commission also assesses 


the benefits and costs of the proposed rule, the impact of the proposed rule on small 


businesses, and compliance costs related to the proposed rule’s notice requirement.2 0F 


21 


The Commission seeks comment on all aspects of this NPRM. Comments must be 


received on or before [INSERT DATE 60 DAYS AFTER DATE OF PUBLICATION IN 


THE FEDERAL REGISTER].2 1F 


22 


II.  Factual Background 


A. What Are Non-Compete Clauses? 


A non-compete clause is a contractual term between an employer and a worker 


that prevents the worker from seeking or accepting employment with a person, or 


operating a business, after the conclusion of the worker’s employment with the 


employer.2 2F 


23 A typical non-compete clause blocks the worker from working for a 


19 See proposed § 910.5. 
20 See infra Part VI. 
21 See infra Parts VII–IX. 
22 Pursuant to Section 22(d)(4) of the FTC Act, 15 U.S.C. 57b-3(d)(4), this NPRM was not included in the 
Commission’s Spring 2022 Regulatory Agenda because the Commission first considered it after the 
publication deadline for the Regulatory Agenda. 
23 See proposed § 910.1(b). The term “non-compete clause” has also been used describe agreements 
between one or more business not to compete against one another, see, e.g., Lumber Liquidators, Inc. v. 
Cabinets To Go, LLC, 415 F. Supp. 3d 703, 709 (E.D. Va. 2009), as well as certain kinds of moonlighting 
during a worker’s employment, see, e.g., In the Matter of the Investigation by Barbara D. Underwood, 
Att’y Gen. of the State of N.Y. of WeWork Companies, Inc., Assurance of Discontinuance No. 18-101 (Sept. 
18, 2018) at Exhibit B. As underscored above, however, this proposed rule focuses only on post-
employment restraints that employers impose on workers. 
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competing employer, or starting a competing business, within a certain geographic area 


and period of time after their employment ends. A non-compete clause may be part of the 


worker’s employment contract or may be contained in a standalone contract. Employers 


and workers may enter into non-compete clauses at the start of, during, or at the end of a 


worker’s employment. 


If a worker violates a non-compete clause, the employer may sue the worker for 


breach of contract. An employer may be able to obtain a preliminary injunction ordering 


the worker, for the duration of the lawsuit, to stop the conduct that allegedly violates the 


non-compete clause. If the employer wins the lawsuit, the employer may be able to obtain 


a permanent injunction ordering the worker to stop the conduct that violates the non-


compete clause; a payment of monetary damages from the worker; or both.2 3F 


24 Where 


workers are subject to arbitration clauses,2 4F 


25 the employer may seek to enforce the non-


compete clause through arbitration. 


The below examples of non-compete clauses from recent news reports, legal 


settlements, and court opinions are illustrative. 


• A contractual term between a security guard firm and its security guards requiring 


that, for two years following the conclusion of the security guards’ employment 


with the firm, the security guard may not “[a]ccept employment with or be 


employed by” a competing business “within a one hundred (100) mile radius” of 


the security guard’s primary jobsite with the firm and stating that the security 


guards may not “[a]ssist, aid or in any manner whatsoever help any firm, 


24 Donald J. Aspelund & Joan E. Beckner, Employee Noncompetition Law § 8:2, § 8:22 (Aug. 2021). 
25 See, e.g., Alexander J.S. Colvin, Econ. Pol’y Inst., Report, The Growing Use of Mandatory Arbitration 
(Apr. 6, 2018). 


7 







corporation, partnership or other business to compete with” the firm. The non-


compete clause also contains a “liquidated damages” clause requiring the security 


guard to pay the firm $100,000 as a penalty for any conduct that contravenes the 


agreement.2 5F 


26 


• A contractual term between a glass container manufacturing company and its 


workers typically requiring that, for two years following the conclusion of the 


worker’s employment with the company, the worker may not directly or indirectly 


“perform or provide the same or substantially similar services” to those the 


worker performed for the company to any business in the U.S., Canada, or 


Mexico that is “involved with or that supports the sale, design, development, 


manufacture, or production of glass containers” in competition with the 


company.2 6F 


27 


• A contractual term between a sandwich shop chain and its workers stating that, 


for two years after the worker leaves their job, the worker may not perform 


services for “any business which derives more than ten percent (10%) of its 


revenue from selling submarine, hero-type, deli-style, pita and/or wrapped or 


rolled sandwiches” located within three miles of any of the chain’s more than 


2,000 locations in the United States.27 F 


28 


26 Fed. Trade Comm’n, Complaint, In re Prudential Sec., Inc. et al., Matter No. 221 0026 at ¶ 12–¶ 13 
(December 28, 2022). 
27 Fed. Trade Comm’n, Complaint, In re Ardagh Group S.A. et al., Matter No. 211 0182 at ¶ 9 (December 
28, 2022). 
28 Dave Jamieson, Jimmy John’s Makes Low-Wage Workers Sign ‘Oppressive’ Noncompete Agreements, 
HuffPost (Oct. 13, 2014). The company agreed to remove the non-compete clause in 2016 as part of a 
settlement. Office of the Att’y Gen. of the State of N.Y., Press Release, A.G. Schneiderman Announces 
Settlement With Jimmy John’s To Stop Including Non-Compete Agreements In Hiring Packets (June 22, 
2016). 
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• A contractual term between a steelmaker and one of its executives prohibiting the 


executive from working for “any business engaged directly or indirectly in 


competition with” the steelmaker anywhere in the world for one year following 


the termination of the executive’s employment.28 F 


29 


• A contractual term between an office supply company and one of its sales 


representatives stating that, for two years after the sales representative’s last day 


of employment, the sales representative is prohibited from “engag[ing] directly or 


indirectly, either personally or as an employee, associate, partner, or otherwise, or 


by means of any corporation or other legal entity, or otherwise, in any business in 


competition with Employer,” within a 100-mile radius of the sales 


representative’s employment location.29 F 


30 


• A contractual term between a nationwide payday lender and its workers stating 


that, for one year after the worker leaves their job, they are prohibited from 


performing any “consumer lending services or money transmission services” for 


any entity that provides such services, or to “sell products or services that are 


competitive with or similar to the products or services of the Company,” within a 


15-mile radius of any of the payday lender’s 1,000 locations in the United 


31 States.30 F 


• A contractual term between an online retailer and its warehouse workers 


prohibiting the workers, for 18 months after leaving their job, from “directly or 


29 AK Steel Corp. v. ArcelorMittal USA, LLC, 55 N.E.3d 1152, 1156 (Ohio Ct. App. 2016). 
30 Osborne v. Brown & Saenger, Inc., 904 N.W.2d 34, 36 (N.D. 2017). 
31 People of the State of Ill. v. Check Into Cash of Ill., LLC, Complaint, 2017-CH-14224 (Ill. Circuit Ct. 
Oct. 25, 2017), ¶ 29, ¶ 70, https://illinoisattorneygeneral.gov/pressroom/2017_10/Check_Into_Cash-
Complaint.pdf. 
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indirectly . . . engag[ing] or support[ing] the development, manufacture, 


marketing, or sale of any product or service that competes or is intended to 


compete with any product or service sold, offered, or otherwise provided by” the 


retailer—or that is “intended to be sold, offered, or otherwise provided by [the 


retailer] in the future”—that the worker “worked on or supported” or about which 


32 the worker obtained or received confidential information.31F 


• A contractual term between a medical services firm and an ophthalmologist 


stating that, for two years after the termination of the ophthalmologist’s 


employment with the firm, the ophthalmologist shall not engage in the practice of 


medicine in two Idaho counties unless the ophthalmologist pays the firm a 


“practice fee” of either $250,000 or $500,000, depending on when the 


ophthalmologist’s employment ends.3 2F 


33 


In addition to non-compete clauses, other types of contractual provisions restrict 


what a worker may do after they leave their job. These other types of provisions include, 


among others: 


• Non-disclosure agreements (NDAs)—also known as “confidentiality 


agreements”—which prohibit the worker from disclosing or using certain 


information; 


32 Spencer Woodman, Exclusive: Amazon makes even temporary warehouse workers sign 18-month non-
compete clauses, The Verge (Mar. 26, 2015). The company removed the non-compete clause following the 
media coverage. Josh Lowensohn, Amazon does an about-face on controversial warehouse worker non-
compete contracts, The Verge (Mar. 27, 2015). 
33 Intermountain Eye & Laser Ctrs. P.L.L.C. v. Miller, 127 P.3d 121, 123 (Idaho 2005). 


10 







• Client or customer non-solicitation agreements, which prohibit the worker from 


soliciting former clients or customers of the employer (referred to in this NPRM 


as “non-solicitation agreements”);3 3F 


34 


• No-business agreements, which prohibit the worker from doing business with 


former clients or customers of the employer, whether or not solicited by the 


worker; 


• No-recruit agreements, which prohibit the worker from recruiting or hiring the 


employer’s workers; 


• Liquidated damages provisions, which require the worker to pay the employer a 


sum of money if the worker engages in certain conduct; and 


• Training-repayment agreements (TRAs), a type of liquidated damages provision 


in which the worker agrees to pay the employer for the employer’s training 


expenses if the worker leaves their job before a certain date.34F 


35 


These other types of restrictive employment covenants can sometimes be so broad in 


scope that they serve as de facto non-compete clauses.35 F 


36 


In addition to restricting what workers may do after they leave their jobs, 


employers have also entered into agreements with other employers in which they agree 


not to compete for one another’s workers. These include no-poach agreements, in which 


34 The term “non-solicitation agreement” can also refer to a type of agreement between employers not to 
solicit one another’s employees. In this NPRM, however, the term refers only to contractual provisions 
between employers and workers prohibiting the worker from soliciting clients or customers of the 
employer. 
35 See, e.g., Norman D. Bishara, Kenneth J. Martin, and Randall S. Thomas, An Empirical Analysis of Non-
Competition Clauses and Other Restrictive Post-Employment Covenants, 68 Vand. L. Rev. 1, 13 (2015); 
Uniform Law Comm’n, Uniform Restrictive Employment Agreement Act, Draft For Approval (2021) at § 2. 
36 See, e.g., Wegmann v. London, 648 F.2d 1072, 1073 (5th Cir. 1981); Brown v. TGS Mgmt. Co., LLC, 57 
Cal. App. 5th 303, 306, 319 (Cal. Ct. App. 2020). 
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employers agree not to solicit or hire one another’s workers, and wage-fixing agreements, 


in which employers agree to limit wages or salaries (or other terms of compensation).3 6F 


37 


The Commission seeks comment on its description in this Part II.A of non-


compete clauses. The Commission also encourages workers, employers, and other 


members of the public to submit comments describing their experiences with non-


compete clauses. 


B. Evidence Relating to the Effects of Non-Compete Clauses on Competition 


Non-compete clauses have presented challenging legal issues for centuries.37F 


38 But 


only in the last two decades has empirical evidence emerged to help regulators and the 


general public understand how non-compete clauses affect competition in labor markets 


and product and service markets. 


In the early 2000s, researchers began to shed new light on the impacts of non-


compete clauses on innovation and productivity. As this new body of research was 


evolving, news reports revealed non-compete clauses were being imposed even on low-


wage workers.38 F 


39 These reports surprised many observers, who had assumed only highly 


skilled workers were subject to non-compete clauses.39 F 


40 Researchers responded by 


applying the tools of economic research to better understand how employers were using 


non-compete clauses and how they were affecting competition. 


1. Labor Markets 


37 Fed. Trade Comm’n & U.S. Dep’t of Justice Antitrust Division, Antitrust Guidance for Human Resource 
Professionals (Oct. 2016) at 3. 
38 See infra Part II.C. 
39 See, e.g., Jamieson, supra note 28. 
40 See, e.g., Alan B. Kreuger & Eric A. Posner, The Hamilton Project, Policy Proposal 2018-05, A Proposal 
for Protecting Low-Income Workers from Monopsony and Collusion (February 2018) at 7. 


12 



https://clauses.39

https://workers.38





The empirical research on how non-compete clauses affect competition shows 


that the use of non-compete clauses in the aggregate is interfering with competitive 


conditions in labor markets. 


Labor markets function by matching workers and employers. Workers offer their 


skills and time to employers. In return, employers offer pay, benefits, and job 


satisfaction.4 0F 


41 In a well-functioning labor market, a worker who is seeking a better job— 


more pay, better hours, better working conditions, more enjoyable work, or whatever the 


worker may be seeking—can enter the labor market by looking for work. Employers who 


have positions available compete for the worker’s services. The worker’s current 


employer may also compete with these prospective employers by seeking to retain the 


worker—for example, by offering to raise the worker’s pay or promote the worker. 


Ultimately, the worker chooses the job that best meets their objectives. In general, the 


more jobs available—i.e., the more options the worker has—the stronger the match the 


worker will find. 


Just as employers compete for workers in a well-functioning labor market, 


workers compete for jobs. An employer who needs a worker will make it known that the 


employer has a position available. Workers who learn of the opening will apply for the 


job. From among the workers who apply, the employer will choose the worker that best 


meets the employer’s needs—in general, the worker most likely to be the most 


productive. In general, the more workers who are available—i.e., the more options the 


employer has—the stronger the match the employer will find. 


41 See, e.g., Dep’t of the Treasury, Report, The State of Labor Market Competition (March 7, 2022) at 3. 
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Through these processes—employers competing for workers, workers competing 


for jobs, and employers and workers matching with one another—competition in the 


labor market leads to higher earnings for workers, greater productivity for employers, and 


better economic conditions. 


In a perfectly competitive labor market, if a job that a worker would prefer 


more—for example, because it has higher pay or is in a better location—were to become 


available, the worker could switch to it quickly and easily. Due to this ease of switching, 


in a perfectly competitive labor market, workers would easily match to the optimal job 


for them. If a worker were to find themselves in a job where the combination of their 


happiness and productivity is less than in some other job, they would simply switch jobs, 


making themselves better off. 


However, this perfectly competitive labor market exists only in theory. In 


practice, labor markets deviate substantially from perfect competition. Non-compete 


clauses, in particular, impair competition in labor markets by restricting a worker’s ability 


to change jobs. If a worker is bound by a non-compete clause, and the worker wants a 


better job, the non-compete clause will prevent the worker from accepting a new job that 


is within the scope of the non-compete clause. These are often the most natural 


alternative employment options for a worker: jobs in the same geographic area and in the 


worker’s field of expertise. For example, a non-compete clause might prevent a nurse in 


Cleveland from working in the health care field in Northeast Ohio, or a software engineer 


in Orlando from working for another technology company in Central Florida. The result 


is less competition among employers for the worker’s services and less competition 


among workers for available jobs. Since the worker is prevented from taking these jobs, 
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the worker may decide not to enter the labor market at all. Or the worker may enter the 


labor market but take a job in which they are less productive, such as a job outside their 


field. 


Non-compete clauses affect competition in labor markets through their use in the 


aggregate. The effect of an individual worker’s non-compete clause on competition in a 


particular labor market may be marginal or may be impossible to discern statistically. 


However, the use of a large number of non-compete clauses across a labor market 


markedly affects the opportunities of all workers in that market, not just those with non-


compete clauses. By making it more difficult for many workers in a labor market to 


switch to new jobs, non-compete clauses inhibit optimal matches from being made 


between employers and workers across the labor force. As a result, where non-compete 


clauses are prevalent in a market, workers are more likely to remain in jobs that are less 


optimal with respect to the worker’s ability to maximize their productive capacity. This 


materially reduces wages for workers—not only for workers who are subject to non-


compete clauses, but for other workers in a labor market as well, since jobs that would 


otherwise be better matches for an unconstrained worker are filled by workers subject to 


non-compete clauses. 


a. Estimates of Non-Compete Clause Use 


Based on the available evidence, the Commission estimates that approximately 


one in five American workers—or approximately 30 million workers—is bound by a 


non-compete clause. 


A 2014 survey of workers by Evan Starr, JJ Prescott, and Norman Bishara, which 


resulted in 11,505 responses, found 18% of respondents work under a non-compete 
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clause and 38% of respondents have worked under one at some point in their lives.41 F 


42 


Among the studies of non-compete clause use discussed here, this study has the broadest 


and likely the most representative coverage of the U.S. labor force.4 2F 


43 Starr, Prescott, and 


Bishara also found that, among workers without a bachelor’s degree, 14% of respondents 


reported working under a non-compete clause at the time surveyed and 35% reported 


having worked under one at some point in their lives.4 3F 


44 For workers earning less than 


$40,000 per year, 13% of respondents work under a non-compete clause and 33% worked 


under one at some point in their lives.44 F 


45 Furthermore, this survey shows 53% of workers 


who are covered by non-compete clauses are hourly workers.45 F 


46 


Starr, Prescott, and Bishara also found, in states where non-compete clauses are 


unenforceable, workers are covered by non-compete clauses at approximately the same 


rate as workers in other states.46 F 


47 This suggests employers maintain non-compete clauses 


even where they likely cannot enforce them. 


42 Evan P. Starr, James J. Prescott, & Norman D. Bishara, Noncompete Agreements in the U.S. Labor 
Force, 64 J. L. & Econ. 53, 53 (2021). A survey of workers conducted in 2017 by Payscale.com reached 
similar results. This survey estimated that 24.2% of workers are subject to a non-compete clause. Natarajan 
Balasubramanian, Evan Starr, & Shotaro Yamaguchi, Bundling Employment Restrictions and Value 
Appropriation from Employees 35 (2022), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3814403. 
This survey also found that non-compete clauses are often used together with other restrictive employment 
covenants, including non-disclosure, non-recruitment, and non-solicitation covenants. Id. at 17 (reporting 
that respondents that had a non-compete clause reported having all three of the other restrictive 
employment covenants 74.7% of the time). However, a key limitation of the Payscale.com survey is that it 
is a convenience sample of individuals who visited Payscale.com during the time period of the survey and 
is therefore unlikely to be fully representative of the U.S. working population. Id. at 13. While weighting 
based on demographics helps, it does not fully mitigate this concern. 
43 The final survey sample contained 11,505 responses, representing individuals from nearly every 
demographic in the labor force. Id. at 58. 
44 Id. at 63. 
45 Id. 
46 Michael Lipsitz & Evan Starr, Low-Wage Workers and the Enforceability of Noncompete Agreements, 68 
Mgmt. Sci. 143, 144 (2021) (analyzing data from the Starr, Prescott, & Bishara survey). 
47 Starr, Prescott, & Bishara, supra note 42 at 81. 
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Other estimates of non-compete clause use cover subsets of the U.S. labor force. 


One study, a 2021 study by Rothstein and Starr, is based on National Longitudinal 


Survey of Youth (NLSY) data.4 7F 


48 The NLSY consists of a nationally representative 


sample of 8,984 men and women born from 1980-84 and living in the United States at the 


time of the initial survey in 1997.48 F 


49 The survey is an often-used labor survey conducted 


by the Bureau of Labor Statistics, rather than a one-off survey directed solely at 


calculating the prevalence of non-compete clauses. Using this data, Rothstein and Starr 


estimate the prevalence of non-compete clauses to be 18%, which is comparable to the 


number estimated by Starr, Prescott, and Bishara.4 9F 


50 


Finally, four occupations have been studied individually: executives, physicians, 


hair stylists, and electrical and electronics engineers. Both Shi (2021) and Kini et al. 


(2021) estimate prevalence of non-compete clauses for executives. Shi (2021) finds the 


proportion of executives working under a non-compete clause rose from “57% in the 


early 1990s to 67% in the mid-2010s.”5 0F 


51 Kini et al. (2021) find that 62% of CEOs 


worked under a non-compete clause between 1992 and 2014.5 1F 


52 Lavetti et al. (2020) find 


45% of physicians worked under a non-compete clause in 2007.5 2F 


53 In a survey of 


independent hair salon owners, Johnson and Lipsitz (2021) find 30% of hair stylists 


48 Donna S. Rothstein & Evan Starr, Mobility Restrictions, Bargaining, and Wages: Evidence from the 
National Longitudinal Survey of Youth 1997 (2021), 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3974897. 
49 U.S. Bureau of Labor Statistics, NLSY97 Data Overview, https://www.bls.gov/nls/nlsy97.htm. 
50 Rothstein & Starr, supra note 48 at 7. 
51 Liyan Shi, Optimal Regulation of Noncompete Contracts 27 (2022), 
https://static1.squarespace.com/static/59e19b282278e7ca5b9ff84f/t/626658ffb73adb2959bd4371/16508746 
24095/noncompete_shi.pdf. 
52 Omesh Kini, Ryan Williams, & Sirui Yin, CEO Noncompete Agreements, Job Risk, and Compensation, 
34 Rev. Fin. Stud. 4701, 4707 (2021). 
53 Kurt Lavetti, Carol Simon, & William D. White, The Impacts of Restricting Mobility of Skilled Service 
Workers Evidence from Physicians, 55 J. Hum. Res. 1025, 1042 (2020). 
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worked under a non-compete clause in 2015.53 F 


54 Finally, in a survey of electrical and 


electronic engineers, Marx (2011) finds that 43% of respondents signed a non-compete 


55 clause.54F 


Some observers have stated that the use of non-compete clauses by employers 


appears to have increased over time.5 5F 


56 However, there is no consistent data available on 


the prevalence of non-compete clauses over time. 


While many workers are bound by non-compete clauses, many workers do not 


know whether their non-compete clause is legally enforceable or not. As part of their 


2014 survey, Starr et al. asked surveyed individuals “Are noncompetes enforceable in 


your state?” Of the respondents, 37% indicated that they did not know whether or not 


their non-compete clause was enforceable.56F 


57 Additionally, 11% of individuals were 


misinformed: they believed that non-compete clauses were enforceable in their state 


when they were not, or they believed that non-compete clauses were not enforceable 


when they were.57 F 


58 


Starr et al. also find that only 10.1% of workers with non-compete clauses report 


bargaining over it.58 F 


59 Additionally, only 7.9% report consulting a lawyer, and only 11.4% 


of respondents thought that they still would have been hired if they had refused to sign 


54 Matthew S. Johnson & Michael Lipsitz, Why Are Low-Wage Workers Signing Noncompete Agreements?, 
57 J. Hum. Res. 689, 700 (2022). 
55 Matt Marx, The Firm Strikes Back: Non-Compete Agreements and the Mobility of Technical 
Professionals, 76 Am. Socio. Rev. 695, 702 (2011). Calculated as 92.60% who signed a non-compete 
clause of the 46.80% who were asked to sign a non-compete clause. 
56 See, e.g., Rachel Arnow-Richman, Cubewrap Contracts and Worker Mobility: The Dilution of Employee 
Bargaining Power via Standard Form Noncompetes, 2006 Mich. St. L. Rev. 963, 981 n.59; John W. 
Lettieri, American Enterprise Institute, Policy Brief, A Better Bargain: How Noncompete Reform Can 
Benefit Workers and Boost Economic Dynamism (December 2020) at 2. 
57 J.J. Prescott & Evan Starr, Subjective Beliefs About Contract Enforceability 10 (2022), 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3873638. 
58 Id. at 11. 
59 Starr, Prescott, & Bishara, supra note 42, at 72. 
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the non-compete clause.59 F 


60 Marx finds that only 30.5% of electrical engineers who signed 


non-compete clauses were asked to sign prior to accepting their job offer, and 47% of 


non-compete clause signers were asked to sign on or after their first day of work.6 0F 


61 


b. Earnings – Effects on Workers Across the Labor Force 


By inhibiting optimal matches from being made between employers and workers 


across the labor force, non-compete clauses reduce the earnings of workers. Several 


studies have found that increased enforceability of non-compete clauses reduces workers’ 


earnings across the labor market generally and for specific types of workers. 


Each of the studies described below analyzes the effects of non-compete clause 


enforceability on earnings. While different studies have defined enforceability of non-


compete clauses in slightly different ways, each uses enforceability as a proxy for the 


chance that a given non-compete clause will be enforced.61 F 


62 


These studies use “natural experiments” resulting from changes in state law to 


assess how changes in the enforceability of non-compete clauses affect workers’ 


earnings. The use of a natural experiment allows for the inference of causal effects, since 


the likelihood that other variables are driving the outcomes is minimal. 


First, a study conducted by Matthew Johnson, Kurt Lavetti, and Michael Lipsitz 


finds that decreasing non-compete clause enforceability from the approximate 


enforceability level of the fifth-strictest state to that of the fifth-most-lax state would 


60 Id. 
61 Marx (2011), supra note 55 at 706. Forty-seven percent is calculated as the sum of 24.43% and 22.86%, 
the respective percentage of requests that were made on the first day or after the first day at the company. 
62 All the studies described below rely on twelve concepts of enforceability based on Malsberger’s “Non-
Compete Clauses: A State-by-State Survey” and Kini et al. supplemented with data from Beck, Reed, and 
Riden LLP’s state-by-state survey of non-compete clauses. 
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increase workers’ earnings by 3-4%.6 2F 


63 Johnson, Lavetti, and Lipsitz also estimate that a 


nationwide ban on non-compete clauses would increase average earnings by 3.3-13.9%.6 3F 


64 


The authors also find that non-compete clauses limit the ability of workers to leverage 


favorable labor markets to receive greater pay: when non-compete clauses are more 


enforceable, workers’ earnings are less responsive to low unemployment rates (which 


workers may typically leverage to negotiate pay raises).6 4F 


65 


The second study of the effects of non-compete clause enforceability on earnings, 


conducted by Evan Starr, estimates that if a state that does not enforce non-compete 


clauses shifted its policy to that of the state with an average level of enforceability, 


earnings would fall by about 4%.65 F 


66 Unlike many of the other studies described here, this 


study does not use a change in enforceability of non-compete clauses to analyze the 


impact of enforceability. Rather, it examines the differential impact of enforceability on 


workers in occupations which use non-compete clauses at a high rate versus workers in 


occupations which use non-compete clauses at a low rate. While the Commission 


believes that this research design may be less informative with respect to the proposed 


rule than designs which examine changes in enforceability, the study’s estimated effects 


are in line with the rest of the literature. 


The third study, conducted by Michael Lipsitz and Evan Starr, estimates that 


when Oregon stopped enforcing non-compete clauses for workers who are paid hourly, 


their wages increased by 2-3%, relative to workers in states which did not experience 


63 Matthew S. Johnson, Kurt Lavetti, & Michael Lipsitz, The Labor Market Effects of Legal Restrictions on 
Worker Mobility 2 (2020), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3455381. 
64 Id. 
65 Id. at 36. 
66 Evan Starr, Consider This: Training, Wages, and the Enforceability of Non-Compete Clauses, 72 I.L.R. 
Rev. 783, 799 (2019). 
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legal changes. The study also found a greater effect (4.6%) on workers in occupations 


that used non-compete clauses at a relatively high rate.66F 


67 


The fourth study, conducted by Natarajan Balasubramanian, Jin Woo Chang, 


Mariko Sakakibara, Jagadeesh Sivadasan, and Evan Starr, found that when Hawaii 


stopped enforcing non-compete clauses for high-tech workers, earnings of new hires 


increased by about 4%.67 F 


68 


The fifth and sixth studies both show that enforceable non-compete clauses 


reduce earnings for executives. One study, by Mark Garmaise, finds that decreased 


enforceability of non-compete clauses increases executives’ earnings by 12.7%.6 8F 


69 


Another study, by Omesh Kini, Ryan Williams, and David Yin, finds that decreased 


enforceability of non-compete clauses led to lower earnings for CEOs when use of non-


compete clauses is held constant. However, the study also finds use of non-compete 


clauses decreases when non-compete clause enforceability decreases. When that 


relationship is taken into account, decreased enforceability results in greater earnings for 


CEOs. For example, if the state which enforces non-compete clauses most strictly 


(Florida) hypothetically moved to a policy of non-enforcement, then a CEO who had a 


non-compete clause prior to the policy change would experience an estimated 11.4% 


increase in their earnings, assuming their non-compete clause was dropped.6 9F 


70 


67 Lipsitz & Starr, supra note 46 at 143. 
68 Natarajan Balasubramanian, Jin Woo Chang, Mariko Sakakibara, Jagadeesh Sivadasan, & Evan Starr, 
Locked In? The Enforceability of Non-Compete Clauses and the Careers of High-Tech Workers, 57 J. 
Hum. Res. S349, S349 (2022). 
69 Mark J. Garmaise, Ties that Truly Bind: Noncompetition Agreements, Executive Compensation, and Firm 
Investment, 27 J. L., Econ., & Org. 376, 403 (2011). The reduction in earnings is calculated as e-1.3575*0.1-1, 
where -1.3575 is taken from Table 4. 
70 Kini, Williams, & Yin, supra note 52 at 4731. The 11.4% increase is calculated as eX-1, where X is 
calculated as 9 times the coefficient on CEO Noncompete x HQ Enforce (0.047), where 9 is the 
enforceability index in Florida, plus the coefficient on CEO Noncompete (-0.144), plus 9 times the 
coefficient on HQ Enforce (-0.043). 
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Among the studies listed above, Johnson, Lavetti, and Lipsitz likely has the 


broadest coverage. The study spans the years 1991 to 2014, examines workers across the 


labor force, and uses all known common law and statutory changes in non-compete 


clause enforceability to arrive at its estimates. The study by Starr also covers the entire 


labor force, from 1996 to 2008. However, the Starr study is only able to compare effects 


for occupations that use non-compete clauses at a high rate to those that use them at a low 


rate. The next two studies cover just one legal change, and only a subset of the labor 


force: hourly workers in Oregon, in the case of Lipsitz and Starr, and high-tech workers 


in Hawaii, in the case of Balasubramanian et al. Finally, while the studies conducted by 


Garmaise and Kini et al. examine multiple legal changes, they focus solely on executives. 


One limitation of studies of enforceability alone—i.e., studies which do not 


consider the use of non-compete clauses—is that it is difficult to disentangle the effects 


of increased enforceability on workers who are subject to non-compete clauses and 


workers who are not subject to non-compete clauses. In other words, since effects are 


observed across the labor force (or some subset of it), they include both effects on 


workers with and without non-compete clauses. However, due to the research cited in the 


next subsection—indicating non-compete clauses reduce earnings for workers who are 


not subject to non-compete clauses—the Commission believes it is reasonable to 


conclude based on contextual evidence that the labor-force-wide effects described in the 


studies above include effects on both workers with and without non-compete clauses. 


Three additional studies examine the association between non-compete clause 


use—rather than enforceability—and earnings. Using the 2014 survey described in Part 


II.B.1.a, Starr et al. find that the use of non-compete clauses is associated with 6.6% 
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higher earnings in the model including the most control variables among those they 


observe.70 F 


71 Using the Payscale.com data, Balasubramanian et al. find that while non-


compete clause use is associated with 2.1-8.2% greater earnings (compared with 


individuals with no post-contractual restrictions), this positive association is due to non-


compete clauses often being bundled with non-disclosure agreements. Compared with 


individuals only using non-disclosure agreements, use of non-compete clauses is 


associated with a 3.0-7.3% decrease in earnings, though the authors do not disentangle 


this effect from the effects of use of non-solicitation and non-recruitment provisions.71F 


72 


Finally, Lavetti et al. find that use of non-compete clauses among physicians is associated 


with greater earnings (by 14%) and greater earnings growth.72 F 


73 (The Commission notes, 


however, this study does not consider how changes in non-compete clause enforceability 


affect physicians’ earnings. As described below in the cost-benefit analysis for the 


proposed rule, the Commission estimates the proposed rule may increase physicians’ 


74)earnings, though the study does not allow for a precise calculation.73 F 


However, the Commission does not believe that studies examining the association 


between non-compete clause use—rather than enforceability—and earnings are 


sufficiently probative of the effects of non-compete clauses on earnings. The 


Commission’s concern is that non-compete clause use and earnings may both be 


determined by one or more confounding factors. It may be the case, for example, that 


employers who rely most on trade secrets both pay more and use non-compete clauses at 


71 Starr, Prescott, & Bishara, supra note 42 at 75. 
72 Balasubramanian, Starr, & Yamaguchi, supra note 42 at 40. The percentage range is calculated as e-0.030-
1 and e-0.076-1, respectively. 
73 Lavetti, Simon, & White, supra note 53 at 1051. The increase in earnings is calculated as e0.131-1. 
74 See infra Part VII.B.1.a.ii. 
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a high rate (which would not necessarily be captured by the control variables observed in 


studies of non-compete clause use). This means these studies do not necessarily inform 


how restricting the use of non-compete clauses through a rule would impact earnings. 


This methodological limitation contrasts with studies examining enforceability of non-


compete clauses, in which changes in enforceability are “natural experiments” that allow 


for the inference of causal effects, since the likelihood that other variables are driving the 


outcomes is minimal. A “natural experiment” refers to some kind of change in the real 


world that allows researchers to study the impact of the change on an outcome. In a 


natural experiment, the change is effectively random, uninfluenced by other factors 


which could have simultaneously affected the outcome. In such situations, it is therefore 


most likely the change itself caused any impact that is observed on the outcomes.  


The belief that studies of non-compete clause use do not reflect causal estimates is 


shared by the authors of at least one of the studies of non-compete clause use. As noted in 


Starr et al., “Our analysis of the relationships between noncompete use and labor market 


outcomes . . . is best taken as descriptive and should not be interpreted causally.”7 4F 


75 As a 


result, the Commission gives these studies minimal weight. The study of physicians 


conducted by Lavetti et al. partially mitigates this concern by comparing earnings effects 


in high- versus low-enforceability states, though this analysis compares only California 


and Illinois, meaning that it is impossible to disentangle underlying differences in those 


two states from the effects of non-compete clause enforceability. 


c. Earnings – Effects on Workers Not Covered by Non-Compete Clauses 


75 Starr, Prescott, & Bishara, supra note 42 at 73. 
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As described above, non-compete clauses negatively affect competition in labor 


markets, thereby inhibiting optimal matches from being made between employers and 


workers across the labor force. As a result, non-compete clauses reduce earnings not only 


for workers who are subject to non-compete clauses, but also for workers who are not 


subject to non-compete clauses. 


Two studies show non-compete clauses reduce earnings for workers who are not 


subject to non-compete clauses. The first study, a 2019 study of the external effects of 


non-compete clauses conducted by Evan Starr, Justin Frake, and Rajshree Agarwal, 


analyzed workers without non-compete clauses who worked in states and industries in 


which non-compete clauses were used at a high rate.7 5F 


76 They find that, when the use of 


non-compete clauses in a given state and industry combination increases by 10%, the 


earnings of workers who do not have non-compete clauses, but who work in that same 


state and industry, go down by about 6.12% more when that state has an average 


enforceability level, compared with a state which does not enforce non-compete 


clauses.7 6F 


77 In effect, this study finds when the use of non-compete clauses by employers 


increases, that drives down wages for workers who do not have non-compete clauses but 


who work in the same state and industry. This study also finds this effect is stronger 


where non-compete clauses are more enforceable. 


The Commission notes that, similar to some of the studies described above, this 


study relies on use of non-compete clauses, as well as cross-sectional differences in 


enforceability of non-compete clauses, to arrive at their conclusions. While this approach 


76 Evan Starr, Justin Frake, & Rajshree Agarwal, Mobility Constraint Externalities, 30 Org. Sci. 961, 6 
(2019). 
77 Id. at 11. 
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calls into question the causal relationship outlined in the study, the authors employ tests 


to increase confidence in the causal interpretation; however, the tests rely on what data 


the authors have available, and therefore cannot rule out explanations outside of the scope 


of their data. This study also analyzes the effect of non-compete clause use for certain 


workers on workers in a different firm, meaning that factors simultaneously driving non-


compete clause use and outcomes within a certain firm will not break the causal chain 


identified in the study. 


Starr, Frake, and Agarwal show the reduction in earnings (and mobility, discussed 


below) is due to a reduction in the rate of the arrival of job offers. Individuals in 


state/industry combinations which use non-compete clauses at a high rate do not receive 


job offers as frequently as individuals in state/industry combinations where non-compete 


clauses are not frequently used.7 7F 


78 The authors also demonstrate decreased mobility and 


earnings are not due to increased job satisfaction (i.e., if workers are more satisfied with 


their jobs, they may be less likely to change jobs, and more likely to accept lower pay).7 8F 


79 


Finally, they show that decreased mobility and earnings are not because workers are 


searching for jobs less frequently, suggesting that job openings and firm behavior matter 


more to the underlying mechanism.7 9F 


80 


The second study, conducted by Johnson, Lavetti, and Lipsitz, isolates the impact 


of a state’s enforceability policy on workers not directly affected by that policy to 


demonstrate non-compete clauses affect not just the workers subject to those non-


compete clauses, but the broader labor market as well. In particular, the study finds that 


78 Id. at 10. 
79 Id. at 13. 
80 Id. 
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increases in non-compete clause enforceability in one state have negative impacts on 


workers’ earnings in bordering states, and the effects are nearly as large as the effects in 


the state in which enforceability changed. Johnson, Lavetti, and Lipsitz estimate that the 


impact on earnings of a law change in one state on workers just across that state’s border 


is 87% as great as for workers in the state in which the law was changed (the effect tapers 


off as the distance to the bordering state increases).80 F 


81 When a law change in one state 


decreases workers’ earnings in that state by 4%, that would therefore mean that workers 


just across the border (i.e., workers who share a commuting zone—a delineation of a 


local economy81 F 


82—but who live in another state) would experience decreased earnings of 


3.5%. The authors conclude that, since the workers across the border are not directly 


affected by the law change (i.e., contracts that they have signed do not become more or 


less enforceable), this effect must be due to changes in the local labor market.82 F 


83 


d. Earnings – Distributional Effects 


There is evidence that non-compete clauses increase racial and gender wage gaps 


by disproportionately reducing the wages of women and non-white workers. This may be, 


for example, because firms use the monopsony power which results from use of non-


compete clauses as a means by which to wage discriminate. The study by Johnson, 


Lavetti, and Lipsitz finds that while earnings of white men would increase by about 3.2% 


if a state’s enforceability moved from the fifth-strictest to the fifth most lax, the 


comparable earnings increase for workers in other demographic groups would be 3.7-


81 Johnson, Lavetti, & Lipsitz, supra note 63 at 51. Eighty seven percent is calculated as the coefficient on 
the donor state NCA score (-.181) divided by the coefficient on own state NCA score (-.207). 
82 See U.S. Econ. Rsch. Serv., Commuting Zones and Labor Market Areas, https://www.ers.usda.gov/data-
products/commuting-zones-and-labor-market-areas/. 
83 Johnson, Lavetti, & Lipsitz, supra note 63 at 30. 


27 



https://www.ers.usda.gov/data-products/commuting-zones-and-labor-market-areas/

https://www.ers.usda.gov/data-products/commuting-zones-and-labor-market-areas/

https://market.82

https://increases).80





7.7%, depending on the characteristics of the group (though it is not clear from the study 


whether or not the differences are statistically significant).8 3F 


84 The authors estimate that 


banning non-compete clauses nationwide would close racial and gender wage gaps by 


85 3.6-9.1%.8 4F 


e. Job Creation 


While non-compete clauses may theoretically incentivize firms to create jobs by 


increasing the value associated with any given worker covered by a non-compete clause, 


the evidence is inconclusive. One study, by Gerald Carlino, estimates the job creation rate 


at startups increased by 7.8% when Michigan increased non-compete clause 


enforceability.8 5F 


86 However, the job creation rate calculated in this study is the ratio of jobs 


created by startups to overall employment in the state: therefore, the job creation rate at 


startups may rise either because the number of jobs created by startups rose, or because 


employment overall fell. The study does not investigate which of these two factors drives 


the increase in the job creation rate at startups. 


Another study finds that several increases in non-compete clause enforceability 


were associated with a 1.4% increase in average per-firm employment at new firms 


(though not necessarily total employment).86 F 


87 In this study, the authors attribute the 


increase in average employment to a change in the composition of newly founded firms. 


The increases in non-compete clause enforceability prevented the entry of relatively 


small startups which would otherwise have existed. Therefore, the firms which entered in 


84 Id. at 38. 
85 Id. 
86 Gerald A. Carlino, Do Non-Compete Covenants Influence State Startup Activity? Evidence from the 
Michigan Experiment at 16 (Fed. Reserve Bank of Phila. Working Paper 21-26, 2021). 
87 Evan Starr, Natarajan Balasubramanian, & Mariko Sakakibara, Screening Spinouts? How Noncompete 
Enforceability Affects the Creation, Growth, and Survival of New Firms, 64 Mgmt. Sci. 552, 561 (2018). 
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spite of increases in non-compete clause enforceability had more workers on average: this 


increased the average job creation rate at new firms, because the average entering firm 


was relatively larger. However, if the mechanism identified by the authors is correct, 


increases in enforceability generate fewer total jobs, because the same number of large 


firms may enter (regardless of non-compete clause enforceability), but fewer small firms 


enter. 


A similar mechanism may explain the results in both studies above. If that is 


indeed the case, then an increase in average per-firm employment among startups is not a 


positive effect of non-compete clause enforceability: instead, it could actually represent a 


negative effect, since non-compete clauses prevent small firms from existing in the first 


place, and overall job creation may decrease. The Commission therefore believes, with 


respect to job creation rates, the evidence is inconclusive. 


2. Product and Service Markets 


In addition to analyzing how non-compete clauses affect competition in labor 


markets, researchers have also analyzed whether non-compete clauses affect competition 


in markets for products and services. The available evidence indicates the use of non-


compete clauses interferes with competitive conditions in product and service markets as 


well. 


The adverse effects of non-compete clauses on product and service markets likely 


result from reduced voluntary labor mobility. Non-compete clauses directly impede 


voluntary labor mobility by restricting workers subject to non-compete clauses from 


moving to new jobs covered by their non-compete clause. Since non-compete clauses 


prevent some job openings from occurring (by keeping workers in their jobs), they also 
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prevent workers who are not subject to non-compete clauses from finding new jobs (since 


the new jobs are already occupied by workers with non-compete clauses). 


Influenced by Ronald Gilson’s research positing that high-tech clusters in 


California may have been aided by increased labor mobility because non-compete clauses 


are generally unenforceable in that state,87 F 


88 many studies have examined how non-


compete clauses affect labor mobility. Even literature primarily focused on other 


outcomes has examined labor mobility as a secondary outcome. Across the board, all 


studies have found decreased rates of mobility, measured by job separations, hiring rates, 


job-to-job mobility, implicit mobility defined by job tenure, and within- and between-


industry mobility. We briefly describe each of these studies in turn. 


A 2006 study conducted by Fallick, Fleischman, and Rebitzer supported Gilson’s 


hypothesis by showing that labor mobility in information technology industries in 


metropolitan statistical areas (MSAs) in California was 56% higher than in comparison 


MSAs outside California. They note, however, the estimates may not be fully (or at all) 


attributable to non-compete clause enforceability. Although the Commission therefore 


does not find this particular study to be sufficiently probative of the relationship between 


non-compete clauses and labor mobility, its qualitative findings are in line with the rest of 


89 the literature.88 F 


To estimate the impacts of non-compete clause enforceability in a fashion that 


may more plausibly attribute causality to the relationship, in 2009, Marx, Strumsky, and 


88 Ronald J. Gilson, The Legal Infrastructure of High Technology Industrial Districts: Silicon Valley, Route 
128, and Non-Compete Clauses, 74 N.Y.U. L. Rev. 575 (1999). 
89 Bruce Fallick, Charles A. Fleischman, & James B. Rebitzer, Job-Hopping in Silicon Valley: Some 
Evidence Concerning the Microfoundations of a High-Technology Cluster, 88 Rev. Econ. & Statistics 472, 
477 (2006). 
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Fleming examined the impact on labor mobility of Michigan’s switch to enforcing non-


compete clauses. They found that Michigan’s increase in enforceability led to an 8.1% 


decline in the mobility of inventors.89 F 


90 


In 2011, Mark Garmaise examined how a suite of changes in non-compete clause 


enforceability affected labor mobility. Garmaise found executives made within-industry 


job changes 47% more often, between-industry job changes 25% more often (though this 


result was not statistically significant), and any job change 35% more often when non-


compete clauses were less enforceable.90 F 


91 


A 2019 study by Jessica Jeffers uses several legal changes to analyze the impact 


of non-compete clauses on workers’ mobility, finding that decreases in non-compete 


clause enforceability were associated with an 8.6% increase in departure rates of workers, 


and a 15.4% increase in within-industry departure rates of workers.91 F 


92 


Evan Starr’s 2019 study comparing workers in occupations which use non-


compete clauses at a high versus low rate found that a state moving from mean 


enforceability to no enforceability would cause a decrease in employee tenure for 


workers in high-use occupations of 8.2%, compared with those in low-use occupations. 


Here, tenure serves as a proxy for mobility, since tenure is the absence of prior 


mobility.92F 


93 


90 Matt Marx, Deborah Strumsky, & Lee Fleming, Mobility, Skills, and the Michigan Non-Compete 
Experiment, 55 Mgmt. Sci. 875, 884 (2009). 
91 Garmaise, supra note 69 at 398. 
92 Jessica Jeffers, The Impact of Restricting Labor Mobility on Corporate Investment and Entrepreneurship 
22 (2019), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3040393. 
93 Starr, supra note 66 at 798. The value is calculated as 8.2%=0.56/6.46, where 0.56 is the reported impact 
on tenure and 6.46 is mean tenure in the sample. 
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Returning to an examination of executives, Liyan Shi’s 2020 paper qualitatively 


confirmed Garmaise’s results, showing that executives with enforceable non-compete 


clauses were 1.8 percentage points less likely to separate from their employers, compared 


with executives without enforceable non-compete clauses.9 3F 


94 


Starr, Prescott, and Bishara’s 2020 study found that having a non-compete clause 


was associated with a 35% decrease in the likelihood a worker would leave for a 


competitor.94 F 


95 However, they also found enforceability does not impact this prediction, in 


contrast with prior studies. Digging deeper into the mechanism, they find that what 


matters is the worker’s belief about the likelihood their employer would seek to enforce a 


non-compete clause in court. Workers who did not believe employers would enforce non-


compete clauses in court were more likely to report they would be willing to leave for a 


competitor.95 F 


96 This result confirms the need to ensure that workers are aware of the 


proposed rule, though it suffers from the same limitations as do previously discussed 


studies of the impacts of non-compete clause use, rather than enforceability: that studies 


of use are not causally interpretable, since they may conflate the effects of factors which 


cause use for the effects of use itself. 


Two recent studies examined subgroups of the population affected by state law 


changes. Balasubramanian et al., in 2022, focused on high-tech workers whose non-


compete clauses were banned in Hawaii, and Lipsitz and Starr, in 2022, focused on 


hourly workers whose non-compete clauses were banned in Oregon. The former found 


94 Shi, supra note 51 at 26. 
95 Evan Starr, J.J. Prescott, & Norm Bishara, The Behavioral Effects of (Unenforceable) Contracts, 36 J. L., 
Econ., & Org. 633, 652 (2020). 
96 Id. at 664. 
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that the ban increased mobility by 12.5% in the high-tech sector,9 6F 


97 while the latter found 


that mobility of hourly workers increased by 17.3%.9 7F 


98 


Finally, a 2022 study by Johnson, Lavetti, and Lipsitz examined the impact on 


labor mobility of all legal changes after 1991 across the entire labor force. They found 


moving from the enforceability level of the fifth strictest state to that of the fifth most lax 


state causes a 6.0% increase in job-to-job mobility in industries using non-compete 


clauses at a high rate.98 F 


99 Furthermore, they found when a state changes its non-compete 


clause enforceability in that fashion, workers in neighboring states experience 4.8% 


increases in mobility as measured by job separations, and 3.9% increases as measured by 


hiring rates, though neither result was statistically significant.99 F 


100 


As described below in Part IV.A.1.a.ii, the Commission does not view reduced 


labor mobility from non-compete clauses—in and of itself—as evidence non-compete 


clauses negatively affect competition in product and service markets. Instead, reduced 


labor mobility is best understood as the primary driver of effects in product and service 


markets that the Commission is concerned about. These effects are described below. 


a. Consumer Prices and Concentration 


There is evidence that non-compete clauses increase consumer prices and 


concentration in the health care sector. There is also evidence non-compete clauses 


increase industrial concentration more broadly. Non-compete clauses may have these 


effects by inhibiting entrepreneurial ventures (which could otherwise enhance 


97 Balasubramanian et al., supra note 68 at S351. 
98 Lipsitz & Starr, supra note 46 at 157. 
99 Johnson, Lavetti, & Lipsitz, supra note 63 at 21. 
100 Id. at 76. 
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competition in goods and service markets) or by foreclosing competitors’ access to 


talented workers. 


One study, by Naomi Hausman and Kurt Lavetti, finds increased concentration, as 


measured by the Herfindahl-Hirschman Index (HHI), at the firm level100F 


101 and increased 


final goods prices10 1F 


102 as the enforceability of non-compete clauses increases. Hausman 


and Lavetti’s study focuses on physician markets, showing that while non-compete 


clauses allow physician practices to allocate clients more efficiently across physicians, 


this comes at the cost of greater concentration and prices for consumers. Generally, 


greater concentration may or may not lead to greater prices in all situations and may arise 


for reasons which simultaneously cause higher prices (indicating, therefore, a noncausal 


relationship between concentration and prices). In this case, the authors claim that 


researching the direct link between changes in law governing non-compete clauses and 


changes in concentration allows them to identify a causal chain starting with greater 


enforceability of non-compete clauses, which leads to greater concentration, and higher 


consumer prices. 


While there is no additional direct evidence on the link between non-compete 


clauses and consumer prices, another study, by Michael Lipsitz and Mark Tremblay, 


shows increased enforceability of non-compete clauses at the state level increases 


101 Naomi Hausman & Kurt Lavetti, Physician Practice Organization and Negotiated Prices: Evidence 
from State Law Changes, 13 Am. Econ. J. Applied Econ. 258, 284 (2021). Note that Hausman and Lavetti 
find decreased HHI at the establishment level (where an establishment is a physical location, and a firm is a 
company which may own multiple establishments). For the purposes of consumer outcomes such as a price 
or product quality, the relevant measure of concentration is at the firm level, since firms are unlikely to 
compete against themselves on price or quality. 
102 Id. at 280. 
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concentration, as measured by an employment-based HHI.10 2F 


103 Lipsitz and Tremblay 


theorize non-compete clauses inhibit entrepreneurial ventures which could otherwise 


enhance competition in goods and service markets, and show that the potential for harm 


is greatest in exactly those industries in which non-compete clauses are likely to be used 


at the highest rate.10 3F 


104 If the general causal link governing the relationship between 


enforceability of non-compete clauses, concentration, and consumer prices acts similarly 


to that identified in the study by Hausman and Lavetti, then it is plausible that increases 


in concentration identified by Lipsitz and Tremblay would lead to higher prices in a 


broader set of industries. 


In many settings, it is also theoretically plausible that increases in worker earnings 


from restricting non-compete clauses may increase consumer prices by raising firms’ 


105).costs (though there is countervailing evidence, especially in goods manufacturing10 4F 


However, we are not aware of empirical evidence that this occurs, and there are also 


countervailing forces—such as the impacts on concentration described above and positive 


impacts on innovation10 5F 


106—that would tend to decrease consumer prices. Additionally, 


the greater wages observed for workers where non-compete clauses are less enforceable 


may be due to better worker-firm matching, which could simultaneously increase wages 


and increase productivity, which could lead to lower prices.  


In addition, the only study of how non-compete clauses affect prices—the 


Hausman and Lavetti study described above—finds decreased non-compete clause 


103 Michael Lipsitz & Mark Tremblay, Noncompete Agreements and the Welfare of Consumers 6 (2021), 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3975864. 
104 Id. at 3. 
105 Sebastian Heise, Fatih Karahan, & Ayşegül Şahin The Missing Inflation Puzzle: The Role of the Wage‐
Price Pass‐Through, 54 J. Money, Credit & Banking 7 (2022). 
106 See infra Part II.B.2.d. 
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enforceability decreases prices in the healthcare market, rather than increasing them. The 


study notes that, in theory, changes in non-compete clause enforceability could impact 


physicians’ earnings, which could subsequently pass through to prices in healthcare 


markets. However, the authors show that, where prices decrease due to decreased non-


compete clause enforceability, labor cost pass-through is not driving price decreases. As 


the authors note, if price decreases associated with non-compete clause enforceability 


decreases were due to pass-through of decreases in physicians’ earnings, then the most 


labor-intensive procedures would likely experience the greatest price decreases when 


enforceability decreased. However, they find the opposite: there is little to no effect on 


prices for the most labor-intensive procedures, in contrast with procedures which use 


relatively less labor. As the authors explain, this shows that decreases in healthcare prices 


associated with decreases in non-compete clause enforceability are not due to pass-


through of lower labor costs.106 F 


107 


b. Foreclosing Competitors’ Ability to Access Talent 


There is evidence that non-compete clauses foreclose the ability of competitors to 


access talent by effectively forcing future employers to buy out workers from their non-


compete clauses if they want to hire them. Firms must either make inefficiently high 


payments to buy workers out of non-compete clauses with a former employer, which 


leads to deadweight economic loss, or forego the payment—and, consequently, the access 


to the talent the firm seeks. Whatever choice a firm makes, its economic outcomes in the 


market are harmed, relative to a scenario in which no workers are bound by non-compete 


clauses. 


107 Hausman & Lavetti, supra note 101 at 278. 
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Liyan Shi studies this effect in a 2022 paper. This paper finds non-compete 


clauses are used to ensure that potential new employers of executives make a buyout 


payment to the executive’s current employer.10 7F 


108 Such a mechanism could be tempered by 


the ability of a labor market to provide viable alternative workers for new or competing 


businesses. However, when a particular type of labor is somewhat scarce, when on-the-


job experience matters significantly, or when frictions prevent workers from moving to 


new jobs, there is no way for the market to fill the gap created by non-compete clauses. 


By studying CEOs, who are difficult to replace and relatively scarce, Shi’s paper shows 


that non-compete clauses foreclose the ability of competitors to access talent by 


effectively forcing them to make inefficiently high buyout payments. Shi ultimately 


concludes that “imposing a complete ban on noncompete clauses would be close to 


implementing the social optimum.”108 F 


109 


c. New Business Formation 


The weight of the evidence indicates non-compete clauses likely have a negative 


impact on new business formation. Three studies show that non-compete clauses and 


increased enforceability of non-compete clauses reduce entrepreneurship, new business 


formation, or both. A fourth study also finds that non-compete clauses reduce the rate at 


which men and women found new startups, though the result is not statistically 


significant for men. A fifth study finds mixed effects which likely support the theory that 


non-compete clauses reduce new business formation, and a sixth study finds no effect. 


108 Shi, supra note 51. 
109 Id. at 35. 


37 



https://employer.10





New business formation may refer to entrepreneurs creating new businesses from 


scratch or to businesses being spun off from existing businesses. New business formation 


increases competition first by bringing new ideas to market, and second, by forcing 


incumbent firms to respond to new firms’ ideas instead of stagnating. New businesses 


disproportionately create new jobs and are, as a group, more resilient to economic 


downturns.109F 


110 Recent evidence that new business formation is trending downward has 


led to concerns that productivity and technological innovation are not as strong as they 


would have been had new business formation remained at higher levels.110F 


111 Non-compete 


clauses restrain new business formation by preventing workers subject to non-compete 


clauses from starting their own businesses. In addition, firms are more willing to enter 


markets in which they know there are potential sources of skilled and experienced labor, 


unhampered by non-compete clauses. 


Three studies show that non-compete clauses and increased enforceability of non-


compete clauses reduce entrepreneurship and new business formation. First, Sampsa 


Samila and Olav Sorenson, in a 2011 study, examined the differential impacts of venture 


capital on business formation, patenting, and employment growth. They found when non-


compete clauses are more enforceable, rates of entrepreneurship, patenting, and 


employment growth slow. They find that a 1% increase in venture capital funding 


increased the number of new firms by 0.8% when non-compete clauses were enforceable, 


110 See, e.g., The Importance of Young Firms for Economic Growth, Policy Brief, Ewing Marion Kauffman 
Foundation (Sept. 24, 2015). 
111 See, e.g., Cong. Budget Off., Federal Policies in Response to Declining Entrepreneurship (December 
2020). 
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and by 2.3% when non-compete clauses were not enforceable.111F 


112 Similarly, a 1% 


increase in the rate of venture capital funding increased employment by 0.6% when non-


compete clauses were enforceable, versus 2.5% where non-compete clauses were not 


113 enforceable.112F 


The second study, conducted by Jessica Jeffers in 2019, uses several state law 


changes to show a decline in new firm entry when non-compete clauses are more 


enforceable. When non-compete clause enforceability is made stricter (based on the 


relatively meaningful changes examined in her study), the entry rate of new firms 


decreased by 10% in the technology sector and the professional, scientific, and technical 


114 services sector.113F 


The third study, conducted by Evan Starr, Natarajan Balasubramanian, and 


Mariko Sakakibara in 2018, finds that the rate of within-industry spinouts (WSOs) 


decreases by 0.13 percentage points (against a mean of 0.4%) when non-compete clause 


enforceability increases by one standard deviation.114F 


115 The study’s measured impact on 


the entry rate of non-WSOs (i.e., spinoffs into other industries) is statistically 


indistinguishable from zero (0.07 percentage point increase associated with a one 


standard deviation increase in enforceability).115F 


116 WSOs have been shown to be highly 


successful, on average, when compared with typical entrepreneurial ventures.116F 


117 By 


112 Sampsa Samila & Olav Sorenson, Noncompete Covenants: Incentives to Innovate or Impediments to 
Growth, 57 Mgmt. Sci. 425, 432 (2011). The values are calculated as 0.8%=e0.00755-1 and 
2.3%=e0.00755+0.0155-1, respectively. 
113 Id. at 433. The values are calculated as 0.6%=e0.00562-1 and 2.3%=e0.00562+0.0192-1, respectively. 
114 Jeffers, supra note 92 at 32. 
115 Starr, Balasubramanian, & Sakakibara, supra note 87 at 561. 
116 Id. at 561. 
117 For reviews of the literature, see, e.g., Steven Klepper, Spinoffs: A Review and Synthesis, 6 European 
Mgmt. Rev. 159–71 (2009) and April Franco, Employee Entrepreneurship: Recent Research and Future 
Directions, in Handbook of Entrepreneurship Research (2005) 81–96. 
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reducing intra-industry spinoff activity, non-compete clauses prevent entrepreneurial 


activity that is likely to be highly successful. 


The fourth study, published by Matt Marx in 2021, examines the impact of 


several changes in non-compete clause enforceability between 1991 and 2014.11 7F 


118 Marx 


finds that, when non-compete clauses are more enforceable, men are 46% less likely to 


found a rival startup after leaving their employer (though this result is statistically 


insignificant), that women are 69% less likely to do so, and that the difference in the 


effect of non-compete clause enforceability on founding rates between men and women is 


statistically significant.11 8F 


119 This study therefore supports both the theory that non-compete 


clauses inhibit new business formation and that non-compete clauses tend to have more 


negative impacts for women than for men. 


A fifth study finds mixed effects of non-compete clause enforceability on the 


entry of businesses into the State of Florida. Hyo Kang and Lee Fleming, in a 2020 study, 


examine a legal change in Florida which made non-compete clauses more enforceable. 


This study finds that larger businesses entered the state more frequently (by 8.5%), but 


smaller businesses entered less frequently (by 5.6%) following the change.119F 


120 Similarly, 


Kang and Fleming found that employment at large businesses rose by 15.8% following 


the change, while employment at smaller businesses effectively did not change.120F 


121 


In the Commission’s view, however, the results of this study do not necessarily 


show how non-compete clauses affect new business formation. This study does not 


118 Matt Marx, Employee Non-compete Agreements, Gender, and Entrepreneurship, Org. Sci. (Online 
ahead of print) (2021). 
119 Id. at 9. 
120 Hyo Kang & Lee Fleming, Non‐Competes, Business Dynamism, and Concentration: Evidence From a 
Florida Case Study, 29 J. Econ. & Mgmt. Strategy 663, 673 (2020). 
121 Id. at 674. The value is calculated as 15.8%=e0.1468-1. 
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examine new business formation specifically; instead, it assesses the number of “business 


entries” into the state. As the authors acknowledge, many of these business entries are not 


new businesses being formed in Florida (i.e., startups), but existing businesses that are 


moving to the state.12 1F 


122 Because startups are almost never large businesses, the authors’ 


finding that larger businesses entered the state more frequently is much more likely to 


reflect businesses moving to the state, rather than new businesses being formed in the 


state. (While a business’s relocation to Florida may benefit Florida, it is not net beneficial 


from a national perspective, since the business is simply moving from somewhere else.) 


The authors’ finding that increased non-compete clause enforceability decreased the entry 


of smaller businesses is more likely to reflect an effect of non-compete clause 


enforceability on new business formation, since smaller businesses are relatively more 


likely than larger businesses to be startups. 


A sixth study finds no effect of non-compete clauses on new business formation. 


A 2021 study by Gerald Carlino analyzes the impact of a legal change in Michigan that 


allowed the courts to enforce non-compete clauses. This study finds no significant impact 


123 on new business formation.12 2F 


d. Innovation 


The weight of the evidence indicates non-compete clauses decrease innovation. 


Innovation may directly improve economic outcomes by increasing product quality or 


decreasing prices, or may promote competition because successful new products and 


services force competing firms to improve their own products and services. Non-compete 


122 Id. at 668. 
123 Carlino, supra note 86 at 36. 
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clauses affect innovation by reducing the movement of workers between firms, which 


decreases knowledge flow between firms. Non-compete clauses also prevent workers 


from starting businesses in which they can pursue innovative new ideas. 


One study shows increased enforceability of non-compete clauses decreases the 


value of patenting, using a variety of legal changes. Another study shows that increased 


non-compete clause enforceability decreases the rate at which venture capital funding 


increases patenting. Finally, using a legal change in Michigan which increased 


enforceability, one study shows there were mixed effects on patenting in terms of both 


quantity and quality, but mechanical patenting (a large part of patenting in Michigan) 


increased. 


The first study, a 2021 study by Zhaozhao He, finds the value of patents, relative 


to the assets of the firm, increase by about 31% when non-compete clause enforceability 


decreases.12 3F 


124 In contrast to the other two studies of innovation, the study uses the value 


of patents, rather than the number of patents, to mitigate concerns that patenting activity 


may not represent innovation, but rather substitutions of protections (in other words, that 


when non-compete clauses are made less enforceable, firms may use patents instead of 


non-compete clauses to seek to protect sensitive information).124F 


125 The study also analyzes 


the impact of several legal changes to non-compete clause enforceability, which means 


that the results may be most broadly applicable. 


The second study, by Samila and Sorensen, found that, when non-compete clauses 


are enforceable, venture capital induced less patenting, by 6.6 percentage points.125 F 


126 


124 Zhaozhao He, Motivating Inventors: Non-Competes, Innovation Value and Efficiency 21 
(2021), https://ssrn.com/abstract=3846964. Thirty one percent is calculated as e0..272-1. 
125 Id. at 17. 
126 Samila & Sorenson, supra note 112 at 432. The value is calculated as 6.6%=e0.0208+0.0630-e0.0208 . 
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However, as explained above, the authors note patenting may or may not reflect the true 


level of innovation, as firms may use patenting as a substitute for non-compete clauses 


where they seek to protect sensitive information.12 6F 


127The final study of innovation, a 2021 


study by Gerald Carlino, examined how patenting activity in Michigan was affected by 


an increase in non-compete enforceability. The study finds that mechanical patenting 


increased following the law change, but drug patenting fell, and the quality of computer 


patents fell (as measured by citations).12 7F 


128 The increase in mechanical patenting appears 


to have primarily occurred approximately 14 years after non-compete clause 


enforceability changed, however, suggesting some other mechanism may have led to the 


increase in patenting activity.128 F 


129 We place relatively greater weight on studies focused on 


multiple legal changes to non-compete clause enforceability (such as the above 


referenced study by He), in which factors unrelated to the legal changes at issue are less 


likely to drive the results. The Carlino study also does not discuss whether patenting 


activity is an appropriate measure of innovation, though the other two studies suggest that 


it may be an unreliable measure at best. The study by Samila and Sorensen examines the 


enforceability of non-compete clauses across all states but does not consider changes in 


enforceability: they are therefore unable to rule out that their results could be due to 


underlying differences in the states rather than non-compete clause enforceability. 


The Commission therefore places greatest weight on the study by He, which 


suggests innovation is largely harmed by non-compete clause enforceability. Though the 


127 Id. 
128 Carlino, supra note 86 at 40. 
129 Id. at 48. 
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results from Carlino countervail this finding, those results are subject to criticism (as is 


the corroborating evidence found in Samila and Sorensen). 


Two additional studies address firm strategies related to innovation. The first, by 


Raffaele Conti, uses two changes in non-compete clause enforceability (in Texas and 


Florida), and indicates that firms engage in riskier strategies with respect to research and 


development when non-compete clause enforceability is greater.129F 


130 Riskier research and 


development strategies lead to more breakthrough innovations, but also lead to more 


failures, leaving the net impact unclear. The paper does not quantify the total impact on 


innovation. 


The second, by Fenglong Xiao, found increases in non-compete clause 


enforceability led to increases in exploitative innovation (i.e., innovation which stays 


within the bounds of the innovating firm’s existing competences), and decreases in 


exploratory innovation (i.e., innovation which moves outside those bounds) in medical 


devices.130F 


131 Overall, this leads to an increase in the quantity of innovation as measured by 


the introduction of new medical devices. This increase in quantity, however, is the net 


result of an increase in exploitative innovation and a decrease in explorative innovation, 


where the latter is the mode of innovation which the empirical literature has found to be 


associated with high growth firms.131F 


132 


130 Raffaele Conti, Do Non-Competition Agreements Lead Firms to Pursue Riskier R&D Strategies?, 35 
Strategic Mgmt. J. 1230 (2014). 
131 Fenglong Xiao, Non-Competes and Innovation: Evidence from Medical Devices, 51 Rsch. Pol’y 1 
(2022). 
132 Alessandra Colombelli, Jackie Krafft & Francesco Quatraro, High-Growth Firms and Technical 
Knowledge: Do Gazelles Follow Exploration or Exploitation Strategies?, 23.1 Industrial and Corporate 
Change 262 (2014). 
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While these two additional studies bring nuance to the changes in the types of 


innovation pursued by firms when non-compete clause enforceability changes, neither 


undermines the weight of the evidence described above: that increased non-compete 


clause enforceability broadly diminishes the rate of innovation. 


e. Training and Other Investment 


There is evidence that non-compete clauses increase employee training and other 


forms of investment. Four studies have examined investment outcomes: two examine the 


effects of non-compete clause enforceability on investment (both of which find positive 


impacts on investment), while two examine the relationship between non-compete clause 


use and investment (only one of which finds positive impacts on investment).  


Of the two studies that examine the effects of non-compete clause enforceability 


on investment, one looks at employee training, and one looks at firm capital expenditures 


(e.g., investment in physical assets, such as machines). The first study, a 2020 study by 


Evan Starr, finds that moving from mean non-compete clause enforceability to no non-


compete clause enforceability would decrease the number of workers receiving training 


by 14.7% in occupations that use non-compete clauses at a high rate (relative to a control 


group of occupations that use non-compete clauses at a low rate).132F 


133 The study further 


finds changes in training are primarily due to changes in firm-sponsored, rather than 


employee-sponsored, training.13 3F 


134 Firm-sponsored training is the type of training non-


compete clauses are often theorized to protect, as the firm may be unwilling to make an 


unprotected investment. 


133 Starr, supra note 66 at 796–97. 
134 Id. at 797. 


45 



https://training.13





The second study, a 2021 study by Jessica Jeffers, finds knowledge-intensive 


firms invest 32% less in capital equipment following decreases in the enforceability of 


non-compete clauses.134F 


135 While firms may invest in capital equipment for many different 


reasons, Jeffers examines this outcome (as opposed to labor-focused outcomes) to avoid 


looking at research and development expenditure as a whole, which is in large part 


composed of labor expenses. This allows the study to isolate the effects of non-compete 


clause enforceability on investment from other effects of non-compete clauses, such as 


reduced worker earnings. Jeffers finds that there are likely two mechanisms driving these 


effects: first, that firms may be more likely to invest in capital when they train their 


workers because worker training and capital expenditure are complementary (i.e., the 


return on investment in capital equipment is greater when workers are more highly 


trained); and second, that non-compete clauses reduce competition, and firms’ returns to 


capital expenditure are greater when competition is lower, incentivizing firms to invest 


more in capital.135F 


136 


The first study that examines the impact of non-compete clause use on investment 


is a 2021 study by Starr et. al. using their 2014 survey of non-compete clause use. They 


find no statistically significant impact on either training or the sharing of trade secrets 


(after inclusion of control variables) but cannot examine other investment outcomes.136F 


137 


The second study, a 2021 study by Johnson and Lipsitz, examines investment in the hair 


salon industry. It finds that firms that use non-compete clauses train their employees at a 


higher rate and invest in customer attraction through the use of digital coupons (on so-


135 Jeffers, supra note 92 at 28. 
136 Id. at 29. 
137 Starr, Prescott, & Bishara, supra note 42 at 76. 
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called “deal sites”) to attract customers at a higher rate, both by 11 percentage points.13 7F 


138 


However, the authors of both studies caution that these results do not necessarily 


represent a causal relationship.13 8F 


139 In each study, the use of non-compete clauses and the 


decision to invest may be jointly determined by other characteristics of the firms, labor 


markets, or product markets. For this reason, the Commission places relatively minimal 


weight on these studies in terms of how they inform the relationship between the 


proposed rule and future potential firm investment. 


Overall, the additional incentive to invest (in assets like physical capital, human 


capital, or customer attraction, or in the sharing of trade secrets and confidential 


commercial information) is the primary justification for use of non-compete clauses. Any 


investment which is lost due to the inability of firms to use non-compete clauses would 


likely represent the greatest cost of the proposed rule. Indeed, one study, by Kenneth 


Younge and Matt Marx, finds that the value of publicly traded firms increased by 9% due 


to an increase in non-compete clause enforceability.13 9F 


140 However, they attribute this 


increase to the value of retaining employees, which comes with the negative effects to 


parties other than the firm (employees, competitors, and consumers) described in this Part 


II.B. In particular, if benefits to the firm arise primarily from reductions in labor costs, 


then the increase in the value of firms is in part a transfer from workers to firms, and is 


therefore not necessarily a procompetitive benefit of non-compete clauses. However, the 


authors do not explore the extent to which increases in firm value arise from decreases in 


labor costs. The authors additionally note that since the time frame used in the study is 


138 Johnson & Lipsitz, supra note 54 at 711. 
139 Starr, Prescott, & Bishara, supra note 42 at 73; Johnson & Lipsitz, supra note 54 at 711. 
140 Kenneth A. Younge & Matt Marx, The value of employee retention: evidence from a natural 
experiment, 25 J. Econ. & Mgmt. Strategy 652 (2016). 
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short, “there may be deleterious effects of non-competes in the long run” which are 


absent in their findings.140F 


141 


The Commission requests comment on all aspects of its description, in this Part 


II.B, of the empirical evidence relating to non-compete clauses and their effects on 


competition. In particular, the Commission seeks submissions of additional data that 


could inform the Commission’s understanding of these effects. 


C. Current Law Governing Non-Compete Clauses 


The states have always placed a variety of restrictions on the ability of employers 


to enforce non-compete clauses. These restrictions are based on public policy concerns 


American courts—and English courts before them—have recognized for centuries. For 


example, in the English opinion Mitchel v. Reynolds (1711), which provided the 


foundation for the American common law on non-compete clauses,141F 


142 the court 


expressed concerns that workers were vulnerable to exploitation under non-compete 


clauses and these clauses threatened workers’ ability to practice their trades and earn a 


living.142F 


143 


Today, while the enforceability of non-compete clauses varies between states, all 


fifty states restrict non-compete clauses between employers and workers to some 


degree.143F 


144 Non-compete clauses between employers and workers are generally subject to 


141 Id. at 674. 
142 Harlan Blake, Employment Agreements Not to Compete, 73 Harv. L. Rev. 625, 630–31 (1960). 
143 Mitchel v. Reynolds, 1 P. Wms. 181, 190 (Q.B. 1711) (expressing concern that non-compete clauses 
threaten “the loss of [the worker’s] livelihood, and the subsistence of his family,” and also “the great abuses 
these voluntary restraints are liable to,” for example, “from masters, who are apt to give their apprentices 
much vexation” by using “many indirect practices to procure such bonds from them, lest they should 
prejudice them in their custom, when they come to set up for themselves.”). 
144 Cynthia Estlund, Between Rights and Contract: Arbitration Agreements and Non-Compete Covenants as 
a Hybrid Form of Employment Law, 155 U. Pa. L. Rev. 379, 391 (2006). 
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greater scrutiny under state common law than other employment terms, due to “the 


employee’s disadvantageous bargaining position at the time of contracting and hardship 


at the time of enforcement.”14 4F 


145 For these reasons, state courts often characterize non-


compete clauses as “disfavored.”145F 


146 


In addition to state common law, non-compete clauses have always been 


considered proper subjects for scrutiny under the nation’s antitrust laws.146F 


147 


1. State Law on Non-Compete Clauses 


The question of whether or under what conditions an employer can enforce a 


particular non-compete clause depends on the applicable state law. Three states— 


California, North Dakota, and Oklahoma—have adopted statutes rendering non-compete 


clauses void for nearly all workers.14 7F 


148 Among the 47 states where non-compete clauses 


may be enforced under certain circumstances, 11 states and the District of Columbia have 


enacted statutes making non-compete clauses void or unenforceable—or have banned 


145 Id. See also Restatement (Second) of Contracts sec. 188, cmt. g (1981) (“Postemployment restraints are 
scrutinized with particular care because they are often the product of unequal bargaining power and 
because the employee is likely to give scant attention to the hardship he may later suffer through loss of his 
livelihood.”). 
146 See, e.g., Navarre Chevrolet, Inc. v. Begnaud, 205 So. 3d 973, 975 (La. Ct. App. 3d 2016); Eastman 
Kodak Co. v. Carmosino, 77 A.D.3d 1434, 1435 (N.Y. App. Div. 4th 2010); Access Organics, Inc. v. 
Hernandez, 175 P.3d 899, 904 (Mont. 2008); Bybee v. Isaac, 178 P.3d 616, 621 (Idaho 2008); Softchoice, 
Inc. v. Schmidt, 763 N.W.2d 660, 666 (Minn. Ct. App. 2009). 
147 See, e.g., Am. Tobacco Co., 221 U.S. at 181–83 (holding several tobacco companies violated Sections 1 
and 2 of the Sherman Act due to the collective effect of six of the companies’ practices, one of which was 
the “constantly recurring” use of non-compete clauses); Newburger, Loeb & Co., Inc., 563 F.2d at 1082 
(“Although such issues have not often been raised in the federal courts, employee agreements not to 
compete are proper subjects for scrutiny under section 1 of the Sherman Act. When a company interferes 
with free competition for one of its former employee’s services, the market’s ability to achieve the most 
economically efficient allocation of labor is impaired. Moreover, employee-noncompetition clauses can tie 
up industry expertise and experience and thereby forestall new entry.”) (internal citation omitted). 
148 See Cal. Bus. & Prof. Code sec. 16600; N.D. Cent. Code sec. 9-08-06; Okla. Stat. Ann. tit. 15, 
sec. 219A. While California law permits non-compete clauses if they are necessary to protect an 
employer’s trade secrets, see Muggill v. Reuben H. Donnelley Corp., 62 Cal. 2d 239, 242 (Cal. 1965), the 
scope of this exception is unclear. In a recent case, the California Supreme Court declined to address the 
issue. Edwards v. Arthur Andersen LLP, 189 P.3d 285, 289 n.4 (Cal. 2008). 
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employers from entering into non-compete clauses—based on the worker’s earnings or a 


similar factor.148F 


149 In addition, the majority of these 47 states have statutory provisions that 


ban or limit the enforceability of non-compete clauses for workers in certain specified 


occupations. In most states, those limits apply to just one or two occupations (most 


commonly, physicians).149F 


150 


States have been particularly active in restricting non-compete clauses in recent 


years. Of the twelve state statutes restricting non-compete clauses based on a worker’s 


earnings or a similar factor (including the D.C. statute), eleven were enacted in the past 


ten years.150F 


151 States have also recently passed legislation limiting the use of non-compete 


149 Colorado, Colo Rev. Stat. Ann. sec. 8-2-113(2)(a)–(b), as amended by H.B. 22-1317 (effective Aug. 10, 
2022) (non-compete clauses are void except where they apply to a “highly compensated worker,” currently 
defined as a worker earning at least $101,250 annually, see Colo. Code Regs. sec. 1103-14:1.2); District of 
Columbia, D.C. Code sec. 32-581.02(a)(1) (effective Oct. 1, 2022) (where the employee’s compensation is 
less than $150,000, or less than $250,000 if the employee is a medical specialist, employers may not 
require or request that the employee sign an agreement or comply with a workplace policy that includes a 
non-compete clause); Illinois, 820 Ill. Comp. Stat. 90/10(a) (effective Jan. 1, 2017) (no employer shall enter 
into a non-compete clause unless the worker’s actual or expected earnings exceed $75,000/year); Maine, 
Me. Rev. Stat. Ann. tit. 26, sec. 599-A(3) (effective Sep. 19, 2019) (an employer may not require or permit 
an employee earning wages at or below 400% of the federal poverty level to enter into a non-compete 
clause with the employer); Maryland, Md. Code Ann., Lab. & Empl. sec. 3-716(a)(1)(i) (effective Oct. 1, 
2019) (non-compete clauses are void where an employee earns equal to or less than $15 per hour or 
$31,200 per year); Massachusetts, Mass. Gen. Laws Ann. ch. 149, sec. 24L(c) (effective Jan. 14, 2021) 
(non-compete clauses shall not be enforceable against workers classified as nonexempt under the Fair 
Labor Standards Act (“FLSA”)); Nevada, Nev. Rev. Stat. sec. 613.195(3) (effective Oct. 1, 2021) (non-
compete clauses may not apply to hourly workers); New Hampshire, N.H. Rev. Stat. Ann. sec. 275:70-a(II) 
(effective Sept. 8, 2019) (employers shall not require a worker who earns an hourly rate less than or equal 
to 200% of the federal minimum wage to enter into a non-compete clause, and non-compete clauses with 
such workers are void and unenforceable); Oregon, Or. Rev. Stat. sec. 653.295(1)(e) (effective Jan. 1, 
2022) (non-compete clauses are void and unenforceable except where the worker’s annualized gross salary 
and commissions at the time of the worker’s termination exceed $100,533); Rhode Island, R.I. Gen Laws 
sec. 28-59-3(a)(1) (effective Jan. 15, 2020) (non-compete clauses shall not be enforceable against workers 
classified as nonexempt under the FLSA); Virginia, Va. Code Ann. sec. 40.1-28.7:8(B) (effective July 1, 
2020) (no employer shall enter into, enforce, or threaten to enforce a non-compete clause with an employee 
whose average weekly earnings are less than the Commonwealth’s average weekly wage); Washington, 
Wash. Rev. Code Ann. sec. 49.62.020(1)(b) and 49.62.030(1) (effective Jan. 1, 2020) (non-compete clause 
is void and unenforceable unless worker’s annualized earnings exceed $100,000 for employees and 
$250,000 for independent contractors, to be adjusted for inflation). 
150 See Russell Beck, Beck Reed Riden LLP, Employee Noncompetes: A State-by-State Survey (August 17, 
2022), (hereinafter “Beck Reed Riden Chart”). 
151 See supra note 149. 
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clauses for certain occupations.15 1F 


152 Other recent state legislation has imposed additional 


requirements on employers that use non-compete clauses. For example, Oregon, Maine, 


Massachusetts, New Hampshire, and Washington have enacted laws requiring employers 


to provide prior notice that a non-compete clause will be required as a condition of 


employment.15 2F 


153 Massachusetts and Oregon have enacted “garden leave” provisions, 


which require employers to compensate workers during the post-employment period in 


which the workers are bound by the non-compete clause.153F 


154 Washington limited the 


permissible duration of non-compete clauses to 18 months,154 F 


155 and Massachusetts and 


Oregon limited it to one year.15 5F 


156 


For workers not covered by these statutory restrictions, the question of whether or 


under what conditions a non-compete clause may be enforced against them depends on 


state common law. 


In the 47 states where at least some non-compete clauses may be enforced, courts 


use a reasonableness inquiry to determine whether to enforce a non-compete clause, in 


addition to whatever statutory limits they are bound to apply. While the precise language 


152 See, e.g., Connecticut, Conn. Gen. Stat. Ann. sec. 20-681 (effective June 26, 2019) (home health care 
workers); Florida, Fla. Stat. Ann. sec. 542.336 (effective June 25, 2019) (certain physicians in certain 
counties); Hawaii, Haw. Rev. Stat. sec. 480-4(d) (effective July 1, 2015) (technology workers); Indiana, 
Ind. Code sec. 25-22.5-5.5-2 (effective July 1, 2020) (physicians); Utah, Utah Code Ann. sec. 34-51-201 
(effective May 18, 2018) (broadcasting employees). 
153 Oregon, Or. Rev. Stat. sec. 653.295(1)(a)(A) (effective Jan. 1, 2008); Maine, Me. Rev. Stat. Ann. tit. 26, 
sec. 599-A(4) (effective Sep. 19, 2019); Massachusetts, Mass. Gen. Laws Ann. ch. 149, sec. 24L(b)(i) 
(effective Jan. 14, 2021); New Hampshire, N.H. Rev. Stat. Ann. sec. 275:70 (effective July 28, 2014); 
Washington, Wash. Rev. Code Ann. sec. 49.62.020(1)(a)(i) (effective Jan. 1, 2020). 
154 Massachusetts, Mass. Gen. Laws Ann. ch. 149, sec. 24L(b)(vii) (effective Jan. 14, 2021); Oregon, Or. 
Rev. Stat. sec. 653.295(7) (effective Jan. 1, 2022). 
155 Washington, Wash. Rev. Code Ann. sec. 49.62.020(2) (effective Jan. 1, 2020). 
156 Massachusetts, Mass. Gen. Laws Ann. ch. 149, sec. 24L(b)(iv) (effective Jan. 14, 2021); Oregon, Or. 
Rev. Stat. sec. 653.295(3) (effective Jan. 1, 2022). 
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of the test differs from state to state, states typically use a test similar to the test in the 


Restatement (Second) of Contracts: 


A promise to refrain from competition that imposes a restraint that is ancillary to 


an otherwise valid transaction or relationship is unreasonably in restraint of trade 


if (a) the restraint is greater than is needed to protect the promisee’s legitimate 


interest, or (b) the promisee’s need is outweighed by the hardship to the promisor 


and the likely injury to the public.156F 


157 


The first basis on which a non-compete clause can be found unreasonable is 


where the restraint is greater than needed to protect the employer’s legitimate interest. 


Nearly all states recognize the protection of an employer’s trade secrets as a legitimate 


interest.157F 


158 Some states also recognize an interest in protecting confidential information 


that is not a trade secret.15 8F 


159 Some states also recognize an interest in protecting the 


employer’s investment in training, although many of these states define the interest as 


protecting specialized training.159 F 


160 A few states recognize an interest in preventing an 


worker who provides “unique” services from working for a competitor.16 0F 


161 Courts do not 


recognize protection from ordinary competition as a legitimate business interest.161F 


162 


If the employer can demonstrate a legitimate interest, the employer must then 


show the non-compete clause is tailored to that interest. This analysis typically considers 


157 Restatement (Second) of Contracts sec. 188 (1981). 
158 See. e.g., Reed, Roberts Assocs. v. Strauman, 40 N.Y.2d 303, 308–09 (N.Y. 1976); see Beck Reed Riden 
Chart, supra note 150 (listing each state’s approach). 
159 See. e.g., Proudfoot Consulting Co. v. Gordon, 576 F.3d 1223, 1233–34 (11th Cir. 2009); see Beck Reed 
Riden Chart, supra note 150 (listing each state’s approach). 
160 See, e.g., IDMWORKS LLC v. Pophaly, 192 F. Supp. 3d 1335, 1342 (S.D. Fla. 2016); see Beck Reed 
Riden Chart, supra note 150 (listing each state’s approach). 
161 See, e.g., Ticor Title Ins. v. Cohen, 173 F.3d 63, 70 (2d Cir. 1999); see Beck Reed Riden Chart, supra 
note 150 (listing each state’s approach). 
162 See, e.g., Valley Med. Specialists v. Farber, 982 P.2d 1277, 1281 (Ariz. 1999). 
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whether the non-compete clause prohibits a greater scope of activity than necessary to 


protect the employer’s legitimate interests;16 2F 


163 covers a geographic area more extensive 


than necessary to protect those interests;16 3F 


164 or lasts longer than needed to protect those 


165 interests.164F 


The second basis under which a non-compete clause can be found unreasonable is 


where the employer’s need for the non-compete clause is outweighed by the hardship to 


the worker and the likely injury to the public. When assessing the “hardship to the 


worker” prong, courts typically consider whether the non-compete clause would be 


unreasonable in light of the worker’s personal circumstances. For example, courts have 


invalidated non-compete clauses where they would destroy a worker’s sole means of 


support.16 5F 


166 


When assessing the “likely injury to the public” prong, the factor most frequently 


considered by courts is whether enforcing the non-compete clause against the worker 


would deprive the community of essential goods and services.16 6F 


167 Because these cases 


arise in the context of individual litigation, courts focus the “likely injury to the public” 


inquiry on the loss of the individual worker’s services and not on the aggregate effects of 


non-compete clauses on competition in the relevant market. 


State law also differs with respect to the steps courts take when they conclude that 


a non-compete clause is unenforceable as drafted. The majority of states have adopted the 


“reformation” or “equitable reform” doctrine, which allows courts to revise the text of an 


163 See, e.g., Diversified Hum. Res. Grp., Inc. v. Levinson-Polakoff, 752 S.W.2d 8, 11 (Tex. Ct. App. 1988). 
164 See, e.g., Orkin Exterm. Co., Inc. v. Girardeau, 301 So. 2d 38, 39 (Fla. Ct. App. 1st 1974). 
165 See, e.g., Jorgensen v. Coppedge, 181 P.3d 450, 454 (Idaho 2008). 
166 See, e.g., Chavers v. Copy Prods. Co. of Mobile, 519 So. 2d 942, 945 (Ala. 1988). 
167 See, e.g., Dick v. Geist, 693 P.2d 1133, 1136–37 (Idaho Ct. App. 1985). 
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unenforceable non-compete clause to make it enforceable.167F 


168 Some states have adopted 


the “blue pencil” doctrine, under which courts may remove any defective provisions and 


may enforce the non-compete clause if the remaining provisions constitute a valid non-


compete clause.168F 


169 A few states have adopted the “red pencil” doctrine, under which 


courts declare an entire non-compete clause void if one or more of its provisions are 


170 found to be defective.169F 


As noted above, the general language of the test for whether a non-compete clause 


is reasonable is fairly consistent from state to state. However, the specifics of non-


compete clause law differ from state to state. For example, states vary in how narrowly or 


broadly they define legitimate interests for using a non-compete clause and the extent to 


which courts are permitted to modify an unenforceable non-compete clause to render it 


enforceable. As a result, among the 47 states where non-compete clauses may be 


enforced, variation exists with respect to the enforceability of non-compete clauses.170F 


171 


Because the enforceability of non-compete clauses varies from state to state, the 


question of which state’s law applies in a legal dispute between an employer and a 


worker can determine the outcome of the case. Non-compete clauses often contain 


choice-of-law provisions designating a particular state’s law for resolution of any future 


dispute.171F 


172 Some non-compete clauses include forum-selection provisions specifying the 


168 See, e.g., Butler v. Arrow Mirror & Glass, Inc., 51 S.W.3d 787, 794 (Tex. Ct. App. 2001). See also Beck 
Reed Riden Chart, supra note 150 (listing each state’s approach). 
169 See, e.g., Compass Bank v. Hartley, 430 F. Supp. 2d 973, 980 (D. Ariz. 2006). See also Beck Reed 
Riden Chart, supra note 150 (listing each state’s approach). 
170 See, e.g., Hassler v. Circle C Res., 505 P.3d 169, 178 (Wyo. 2022). See also Beck Reed Riden Chart, 
supra note 150 (listing each state’s approach). 
171 Norman D. Bishara, Fifty Ways to Leave Your Employer: Relative Enforcement of Non-Compete 
Clauses, Trends, and Implications for Employee Mobility Policy, 13 U. Pa. J. Bus. L. 751, 778–79 (2011). 
172 Gillian Lester & Elizabeth Ryan, Choice of Law and Employee Restrictive Covenants: An American 
Perspective, 31 Comp. Lab. & Pol’y J. 389, 396–402 (2010). 


54 







court and location where any dispute will be heard.17 2F 


173 The default rule under conflict-of-


laws principles is that the court honors the parties’ choice of law, meaning the burden is 


typically on the worker to argue that the law of a different forum should apply.17 3F 


174 


In addition, there is significant variation in how courts apply choice of law rules 


in disputes over non-compete clauses.174F 


175 As a result, it can be difficult for employers and 


workers to predict how disputes over choice of law will be resolved.17 5F 


176 Additionally— 


aside from the question of which state’s law should apply—employers and workers may 


be uncertain about whether the non-compete clause is enforceable under the state’s law. 


Furthermore, state non-compete law may change; as described above in Part II.C.1, there 


have been many changes in state non-compete law in recent years. The result is that 


employers and workers may face considerable uncertainty as to whether a particular non-


compete clause may be enforced. 


Workers may also be subject to arbitration clauses, which require that legal 


disputes with the employer—including disputes related to non-compete clauses—be 


resolved through binding arbitration rather than in court. Where such clauses are valid, 


the Federal Arbitration Act requires that courts enforce them.17 6F 


177 


173 Id. at 402–04. 
174 Lester & Ryan, supra note 172 at 394. Cf. Cal. Lab. Code § 925(a) (stating that employers shall not 
require an employee who primarily resides and works in California, as a condition of employment, to agree 
to a provision that would either (1) require the employee to adjudicate outside of California a claim arising 
in California or (2) deprive the employee of the substantive protection of California law with respect to a 
controversy arising in California. 
175 Id. 
176 Id. at 394–95 (“The state of the law is perhaps characterized more by inconsistency than anything else, 
so much so that commentators lament the ‘disarray’ and ‘mish-mash’ of the law, and criticize courts for 
their ‘post-hoc rationalizing of intuitions’ or their use of a ‘hodgepodge of factors, often with insignificant 
explanation of how they decide what weight to give each.’”) (internal citations omitted). 
177 See, e.g., Nitro-Lift Techs. v. Howard, 568 U.S. 17, 21–22 (2012). 
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Most state courts apply different rules to non-compete clauses when they are 


entered into between the seller and buyer of a business, compared with non-compete 


clauses that arise solely out of the employment relationship.177F 


178 The three states in which 


non-compete clauses are void in nearly all instances—California, North Dakota, and 


Oklahoma—permit enforcement when non-compete clauses are entered into between the 


seller and buyer of a business.178F 


179 In most of the other states, non-compete clauses 


between the seller and buyer of a business are either exempted from the state’s non-


compete clause statute, subject to a more lenient test under the statute, or subject to more 


lenient standard under the state’s case law.179F 


180 Courts cite several different reasons for 


why they accord different treatment to non-compete clauses between the seller and buyer 


of a business. These reasons include the relatively equal bargaining power of both parties 


in the context of a business sale, relative to the employer-worker context, where there is 


more likely to be unequal bargaining power; the need to protect the buyer’s right to the 


goodwill for which it has paid; and the fact that the proceeds from the sale will ensure 


that the seller of the business will not experience undue hardship.180F 


181 


2. Non-Compete Clauses and Antitrust Law 


178 Based on a review of the state cases in Malsberger (2017), supra note 62 and Fenwick & West LLC, 
Summary of Non-Compete Clauses: A Global Perspective, 
https://assets.fenwick.com/legacy/FenwickDocuments/RS_Summary-of-Covenants.pdf. 
179 Cal. Bus. & Prof. Code sec. 16601; N.D. Cent. Code sec. 9-08-06; Okla. Stat. Ann. tit. 15, sec. 218. 
180 See, e.g., Colo. Rev. Stat. Ann. sec. 8-2-113(3)(c) (statutory exemption); Ga. Code Ann. sec. 13-8-57(d) 
(more lenient statutory test); Jiffy Lube Int’l, Inc. v. Weiss Bros., Inc., 834 F. Supp. 683, 691 (D.N.J. 1993) 
(more lenient standard under case law). 
181 See, e.g., Woodward v. Cadillac Overall Supply Co., 240 N.W. 2d 710, 715 (Mich. 1976) (bargaining 
power); Bybee, 178 P.3d at 622 (Idaho 2008) (goodwill); Centorr-Vacuum Indus., Inc. v. Lavoie, 609 A.2d 
1213, 1215 (N.H. 1992) (undue hardship). 
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Non-compete clauses are “contract[s] . . . in restraint of trade.” Therefore, they are 


subject to Section 1 of the Sherman Act.181F 


182 The Commission has identified 17 cases in 


cases in which private plaintiffs or the federal government have challenged a non-


compete clause between an employer and a worker under either Section 1 or an 


analogous provision in a state antitrust statute.18 2F 


183 (Three of these 17 cases concerned 


non-compete clauses between the seller and buyer of a business,183F 


184 and two of these 17 


185)cases were brought under state antitrust statutes.18 4F 


In two of these 17 cases, the parties challenging the non-compete clause were 


successful to some degree. In the early antitrust case of United States v. American 


Tobacco Co., the Supreme Court held that several tobacco companies violated both 


Section 1 and Section 2 of the Sherman Act because of the collective effect of six of the 


companies’ practices, one of which was the “constantly recurring” use of non-compete 


182 See, e.g., Newburger, Loeb & Co., Inc., 563 F.2d at 1082. 
183 U.S. v. Am. Tobacco Co., 221 U.S. 106 (1911); Alders v. AFA Corp. of Fla., 353 F. Supp. 654 (S.D. Fla. 
1973) (non-compete clause between seller and buyer of a business); Bradford v. N.Y. Times Co., 501 F.2d 
51 (2d Cir. 1974); Golden v. Kentile Floors, Inc., 512 F.2d 838 (5th Cir. 1975); U.S. v. Empire Gas Corp., 
537 F.2d 296 (8th Cir. 1976); Newburger, Loeb & Co., Inc. v. Gross, 563 F.2d 1057 (2d Cir. 1977); Lektro-
Vend Corp. v. Vendo Co., 660 F.2d 255 (7th Cir. 1981) (non-compete clause between seller and buyer of a 
business); Aydin Corp. v. Loral Corp., 718 F.2d 897 (9th Cir. 1983); Consultants & Designers, Inc. v. 
Butler Serv. Grp., Inc., 720 F.2d 1553 (11th Cir. 1983); Caremark Homecare, Inc. v. New England Critical 
Care, Inc., 700 F. Supp. 1033 (D. Minn. 1988); GTE Data Servs., Inc. v. Elec. Data Sys. Corp., 717 F. 
Supp. 1487 (M.D. Fla. 1989); DeSantis v. Wackenhut Corp., 793 S.W.2d 670 (Tex. 1990) (state antitrust 
law case); Borg-Warner Protective Servs. Corp. v. Guardsmark, Inc., 946 F. Supp. 495 (E.D. Ky. 1996); 
Caudill v. Lancaster Bingo Co., Inc., 2005 WL 2738930 (S.D. Ohio Oct. 24, 2005); Dallas South Mill, Inc. 
v. Kaolin Mushroom Farms, Inc., 2007 WL 9712116 (N.D. Tex. Feb. 23, 2007); Cole v. Champion Enters., 
Inc., 496 F. Supp. 2d 613 (M.D.N.C. 2007) (non-compete clause between seller and buyer of a business) 
(state antitrust law case); Signature MD, Inc. v. MDVIP, Inc., 2015 WL 3988959 (C.D. Cal. Apr. 21, 2015). 
There are also several opinions addressing whether non-compete clauses between businesses violate 
Section 1. Courts generally apply a less restrictive legal standard to non-compete clauses between 
businesses. See, e.g., Lumber Liquidators, Inc., 415 F. Supp. 3d at 715–16. 
184 Alders, 353 F. Supp. 654; Lektro-Vend, 660 F.2d 255; Cole, 496 F. Supp. 2d 613. 
185 DeSantis, 793 S.W.2d 670; Cole, 496 F. Supp. 2d 613. 
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clauses.185F 


186 This is the only case the Commission has identified in which a court analyzed 


the collective, rather than isolated, use of non-compete clauses. 


More recently, a federal district court denied a motion to dismiss a plaintiff’s 


claim that a non-compete clause between a concierge medicine firm and physicians 


violated Section 1. The court held that while the reasonableness of the non-compete 


clause ultimately would be a factual determination, the plaintiff stated a valid claim under 


Section 1 where it alleged the firm “includes post-contract non-compete clauses with an 


unreasonably large liquidated damage provision in its employment contracts,” in addition 


to other practices.186F 


187 


In the other 15 Sherman Act cases, the challenge to the individual non-compete 


clause was unsuccessful. These claims failed for three main reasons. First, in several of 


these cases, the parties challenging the non-compete clause argued solely that the non-


compete clause they were challenging should be per se unlawful under Section 1. Courts 


rejected these arguments, reasoning that non-compete clauses may serve legitimate 


business interests in some instances187F 


188 and that courts have had insufficient experience 


with non-compete clauses to warrant a per se categorization under Section 1.188F 


189 


The second main reason these challenges have been unsuccessful is that, in the 


vast majority of these 15 cases, the party challenging the non-compete clause did not 


allege the non-compete clause adversely affected competition, which is an essential 


element of a Section 1 claim in rule of reason cases.189F 


190 In only one case did the plaintiff 


186 Am. Tobacco Co., 221 U.S. at 181–83. Section 2 of the Sherman Act, 15 U.S.C. 2, prohibits 
monopolization or attempted monopolization. 
187 Signature MD, Inc., 2015 WL 3988959 at *7. 
188 See, e.g., Lektro-Vend, 660 F.2d at 265. 
189 See, e.g., Aydin, 718 F.2d at 900. 
190 See, e.g., Ohio v. Am. Express Co., — U.S. —, 138 S. Ct. 2274, 2284 (2018). 
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appear to allege facts related to anticompetitive effect beyond the effect on the person 


bound by the non-compete clause. In that case, the court dismissed the plaintiff’s claim 


because the plaintiff did not sufficiently allege “the amount of competition foreclosed by 


191 defendant.”190F 


Third, courts have also rejected challenges to non-compete clauses based on 


reasoning that a corporation is not capable of conspiring with its employees as a matter of 


192 law.191F 


Plaintiffs have also challenged non-compete clauses between employers and 


workers under Section 2 of the Sherman Act, which prohibits monopolization or 


attempted monopolization.192F 


193 The Commission is not aware of a case in which a Section 


2 claim relating to an employer’s use of a non-compete clause has been successful. 


3. Federal and State Enforcement Activity Related to Non-Compete Clauses 


In recent years, state attorneys general in Illinois, New York, and Washington 


have sued companies for unlawfully using non-compete clauses. As of January 2020, 


state attorneys general have publicly announced settlements with seven companies 


regarding the use of non-compete clauses.193F 


194 In February 2022, the Antitrust Division 


filed a statement of interest in a state non-compete clause case brought by private 


plaintiffs.194F 


195 


191 GTE Data Servs., 717 F. Supp. at 1492. 
192 See, e.g., Borg-Warner, 946 F. Supp. 499; Dallas South Mill, 2007 WL 9712116 at *3. 
193 15 U.S.C. 2. See, e.g., BRFHH Shreveport, LLC. v. Willis Knighton Med. Ctr., 176 F. Supp. 3d 606, 
616–26 (W.D. La. 2016). 
194 See Public Comments of 19 State Attorneys General in Response to the Federal Trade Commission’s 
January 9, 2020 Workshop on Non-Compete Clauses in the Workplace at 6 n.23 (listing the settlements). 
195 Statement of Interest of the United States, Beck v. Pickert Med. Grp., No. CV21-02092 (Nev. Dist. Ct. 
Feb. 25, 2022). 
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The Antitrust Division and the Commission have also taken steps in recent years 


to address other types of contractual provisions that restrict competition in labor markets. 


The Antitrust Division has brought civil enforcement actions under Section 1 against 


several technology companies for entering into no-poach agreements with competitors. 


196 InThese enforcement actions ended with consent judgments against the companies.195F 


addition, the Antitrust Division has brought criminal charges for wage-fixing and no-


poach agreements against companies and individuals.196F 


197 The Commission too has 


brought civil enforcement actions against companies related to competition for 


employment, which ended in consent judgments against the companies.197F 


198 In addition, 


the attorney general of the State of Washington has entered into settlement agreements 


with over 200 companies in which the companies have agreed to stop using no-poach 


199 clauses.198F 


The Commission seeks comment on all aspects of its description, in this Part II.C, 


of the law currently governing non-compete clauses. The Commission specifically seeks 


comment on the extent to which employers use choice-of-law provisions to evade the 


196 See Antitrust Guidance for Human Resource Professionals, supra note 37 at 3–4 (citing cases). 
197 U.S. v. Neeraj Jindal and John Rodgers, No. 4:20-cr-358-ALM-KPJ (E.D. Tex. Dec. 9, 2020); U.S. v. 
Surgical Care Affiliates, LLC and SCAI Holdings, LLC, No. 3:21-cr-011-L (N.D. Tex. Jan. 5, 2021); U.S. v. 
Ryan Hee and VDA OC, LLC, formerly ADVANTAGE ON CALL, LLC, No. 2:21-cr-00098-RFB-BNW 
(D. Nev. Mar. 26, 2021); U.S. v. DaVita, Inc. and Kent Thiry, No. 21-cr-00229-RBJ (D. Colo. Nov. 3, 
2021); U.S. v. Patel, et al., 3:21-cr-220-VHB-RAR (D. Conn. Dec. 15, 2021); U.S. v. Manahe, et al., 2:22-
cr-00013-JAW (D. Me. Jan. 27, 2022). The defendants in the Jindal case were found not guilty of the 
wage-fixing charge, and the defendants in the DaVita cases were found not guilty of all charges. Jindal, 
Jury Verdict (E.D. Tex. Apr. 14, 2022); DaVita, Verdict (D. Colo. Apr. 15, 2022). However, both courts 
found that the conduct alleged in the indictment properly fell within the confines of the per se rule. Jindal, 
Memorandum Opinion and Order, 2021 WL 5578687 (E.D. Tex. Nov. 29, 2021) at *4–*8; DaVita, Order 
Denying Defendants’ Motion to Dismiss, 2022 WL 266759 (D. Colo. Jan. 28, 2022) at *4–*8. The court in 
Manahe likewise recently denied a motion to dismiss, holding the indictment charged a recognized form of 
per se illegal conduct. 2022 WL 3161781, at **7, 9 (D. Me. Aug. 8, 2022). 
198 See Antitrust Guidance for Human Resource Professionals, supra note 37 at 4 (citing cases). 
199 Office of the Att’y Gen. of the State of Wash., Press Release, AG Report: Ferguson’s Initiative Ends 
No-Poach Practices Nationally at 237 Corporate Franchise Chains (June 16, 2020). 
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laws of states where non-compete clauses are relatively less enforceable. The 


Commission also seeks comment on the extent to which a uniform federal standard for 


non-compete clauses would promote certainty for employers and workers. 


D. The Commission’s Work on Non-Compete Clauses 


This rulemaking represents the culmination of several years of activity by the 


Commission related to non-compete clauses and their effects on competition. This 


activity has included extensive public outreach and fact-gathering related to non-compete 


clauses, other restrictive employment covenants that may harm competition, and 


competition in labor markets generally. The Commission has also analyzed non-compete 


clauses in connection with its enforcement, research, and merger review work. 


The Commission first began focusing on non-compete clauses in the mid-2010s, 


as a growing body of empirical research raised concerns about the anticompetitive effects 


of non-compete clauses. In 2018 and 2019, the Commission held several “Hearings on 


Competition and Consumer Protection in the 21st Century.”199F 


200 The Commission invited 


public comment on a wide range of topics, including “the use of non-competition 


agreements and the conditions under which their use may be inconsistent with the 


antitrust laws.”200F 


201 Participants addressed non-compete clauses at two of the hearings.201F 


202 


200 Fed. Trade Comm’n, Hearings on Competition and Consumer Protection in the 21st Century, 
https://www.ftc.gov/enforcement-policy/hearings-competition-consumer-protection. 
201 Fed. Trade Comm’n, Notice, Hearings on Competition and Consumer Protection in the 21st Century, 83 
FR 38307, 38309 (Aug. 6, 2018). 
202 Fed. Trade Comm’n, Transcript, Competition and Consumer Protection in the 21st Century (Oct. 16, 
2018), 
https://www.ftc.gov/system/files/documents/public_events/1413712/ftc_hearings_session_3_transcript_day 
_2_10-16-18_1.pdf; Fed. Trade Comm’n, Transcript, Competition and Consumer Protection in the 21st 
Century (June 12, 2019), 
https://www.ftc.gov/system/files/documents/public_events/1519667/ftc_hearings_session_14_transcript_6-
12-19_0.pdf. 
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Also in 2019, the Open Markets Institute, 19 labor and public interest 


organizations, and 46 individual advocates and scholars petitioned the Commission to 


initiate a rulemaking to prohibit non-compete clauses.202F 


203 


As evidence mounted regarding the anticompetitive effects of non-compete 


clauses, the Commission’s focus on this issue increased. On January 9, 2020, the 


Commission held a public workshop on non-compete clauses. At the workshop, speakers 


and panelists addressed topics including statutory and judicial treatment of non-compete 


clauses; the Commission’s authority to address non-compete clauses; the economic 


literature regarding the effects of non-compete clauses; and whether the Commission 


should initiate a rulemaking on non-compete clauses.203F 


204 In connection with the 


workshop, the Commission sought public comment on a wide range of topics related to a 


potential rulemaking on non-compete clauses. The Commission received 328 comments 


addressing these topics from researchers, advocates for workers, employers, trade 


associations, attorneys, members of Congress, state and local officials, unions, other 


organizations, and individual members of the public.204F 


205 


In addition, on August 5, 2021, the Commission issued a solicitation for public 


comment on contract terms that may harm competition, including “non-compete clauses 


that prevent workers from seeking employment with other firms.” The Commission 


203 Open Markets Inst. et al., Petition for Rulemaking to Prohibit Worker Non-Compete Clauses (March 20, 
2019). 
204 Fed. Trade Comm’n, Non-Competes in the Workplace: Examining Antitrust and Consumer Protection 
Issues, https://www.ftc.gov/news-events/events/2020/01/non-compete clauses-workplace-examining-
antitrust-consumer-protection-issues. 
205 Fed. Trade Comm’n, Docket FTC-2019-0093, Workshop on Non-Compete Clauses Used in Employment 
Contracts, https://www.regulations.gov/document/FTC-2019-0093-0001/comment. 
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206 Onreceived 280 comments on this solicitation from a wide range of stakeholders.205F 


December 6-7, 2021, the Commission and the Antitrust Division held a workshop entitled 


“Making Competition Work: Promoting Competition in Labor Markets.” The 


Commission sought comment from the public in connection with this event and received 


207 27 comments.20 6F 


As it has developed this proposed rule, the Commission has closely considered 


the views expressed at these forums and the public comments it has received through 


these engagement efforts. The comments have informed the Commission’s understanding 


of the evidence regarding the effects of non-compete clauses; the law currently governing 


non-compete clauses; and the options for how the Commission may seek to restrict the 


unfair use of non-compete clauses through rulemaking, among other topics. 


The Commission has also focused on non-compete clauses in connection with its 


enforcement, merger review, and research work. With respect to enforcement, in 2021, 


the Commission initiated investigations into the use of non-compete clauses by 


manufacturers of glass containers used for food and beverage packaging. On December 


28, 2022, the Commission accepted, subject to final approval, consent agreements with 


two manufacturers in the industry.20 7F 


208 The glass container industry is highly concentrated 


and is characterized by substantial barriers to entry and expansion. Among these barriers, 


206 Fed. Trade Comm’n, Solicitation for Public Comments on Contract Terms that May Harm Competition 
(Aug 5, 2021), https://www.regulations.gov/document/FTC-2021-0036-0022. 
207 Fed. Trade Comm’n, Docket FTC-2021-0057, Making Competition Work: Promoting Competition in 
Labor Markets, https://www.regulations.gov/docket/FTC-2021-0057/comments. 
208 Fed. Trade Comm’n, Decision and Order, In re O-I Glass, Inc. et al, Matter No. 211 0182 (December 
28, 2022); Fed. Trade Comm’n, Decision and Order, In re Ardaugh Group S.A. et al, Matter No. 211 0182 
(December 28, 2022). 
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it is difficult to identify and employ personnel with skills and experience in glass 


container manufacturing.208F 


209 


The complaints allege the manufacturers required employees across a variety of 


positions—including employees who work with the glass plants’ furnaces and forming 


equipment and in other glass production, engineering, and quality assurance roles—to 


enter into non-compete clauses. The complaints allege this conduct has a tendency or 


likelihood to impede rivals’ access to the restricted employees’ labor, to limit workers’ 


mobility, and thus to harm workers, consumers, competition, and the competitive process. 


As such, the complaints allege each company has engaged in an unfair method of 


competition in violation of Section 5 of the FTC Act.209F 


210 The proposed consent orders 


would prohibit each manufacturer from “entering or attempting to enter, maintaining or 


attempting to maintain, or enforcing or attempting to enforce a Non-Compete Restriction 


with an Employee, or communicating to an Employee or a prospective or current 


employer of that Employee that the Employee is subject to a Non-Compete 


211 Restriction.”210F 


In 2021, the Commission also initiated investigations into the use of non-compete 


clauses in the security guard services industry. On December 28, 2022, the Commission 


accepted, subject to final approval, a consent agreement with Prudential Security, Inc., 


Prudential Command Inc., and the firms’ co-owners (collectively “Prudential 


Respondents”). Prudential Security, Inc. and Prudential Command Inc. provided security 


guard services to clients in several states. 


209 Fed. Trade Comm’n, Analysis of Agreements Containing Consent Order to Aid Public Comment, In re 
O-I Glass Inc. et al., In re Ardaugh Group S.A. et al, Matter No. 211 0182 (December 28, 2022) at 2. 
210 Id. at 1-2. 
211 Id. at 7. 
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The Commission’s complaint alleges the Prudential Respondents’ use of non-


compete clauses is an unfair method of competition under Section 5 because it is 


restrictive, coercive, and exploitative and negatively affects competitive conditions.211F 


212 


The complaint further alleges the Prudential Respondents’ imposition of non-compete 


clauses took advantage of the unequal bargaining power between Prudential Respondents 


and their employees, particularly low-wage security guard employees, and thus reduced 


workers’ job mobility, limited competition for workers’ services, and ultimately deprived 


workers of higher wages and more favorable working conditions.212F 


213 Under the terms of 


the proposed order, Prudential Respondents—including any companies the co-owners 


may control in the future—must cease and desist from entering, maintaining, enforcing, 


or attempting to enforce any non-compete clause.213F 


214 


These consent orders have been placed on the public record for 30 days in order 


to receive comments from interested persons. After 30 days, the Commission will again 


review the consent agreements and the comments received and will decide whether it 


should make the proposed orders final or take other appropriate action.214F 


215 


In addition, as part of a 2020 settlement with the Commission, three national rent-


to-own companies agreed to refrain from enforcing non-compete clauses that were 


entered into in connection with reciprocal purchase agreements.215F 


216 


212 Fed. Trade Comm’n, Analysis of Agreement Containing Consent Order to Aid Public Comment, In re 
Prudential Sec., Inc. et al., Matter No. 211 0026 at 1, 5–7 (December 28, 2022). 
213 Id. at 1. 
214 Id. 
215 Id. at 1–2; Glass Container Analysis to Aid Public Comment, supra note 209 at 1. 
216 Fed. Trade Comm’n, Press Release, Rent-to-Own Operators Settle Charges that They Restrained 
Competition through Reciprocal Purchase Agreements (Feb. 21, 2020), https://www.ftc.gov/news-
events/news/press-releases/2020/02/rent-own-operators-settle-charges-they-restrained-competition-
through-reciprocal-purchase-agreements. 
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With respect to merger review, on August 11, 2015, the Commission approved a 


final order settling charges that Zimmer Holdings, Inc.’s acquisition of Biomet, Inc. 


would have eliminated competition between the companies in the markets for certain 


orthopedic medical products. Among other things, the order requires Zimmer to “remove 


any impediments or incentives” that may deter workers from accepting employment with 


the divested businesses, including non-compete clauses.216F 


217 


On November 10, 2021, the Commission approved a final order settling charges 


that 7-Eleven’s acquisition of Marathon Petroleum Corporation’s Speedway subsidiary 


violated federal antitrust laws. Among other things, the order prohibits 7-Eleven from 


enforcing any non-compete clauses against any franchisees or employees working at or 


doing business with the divested assets.217F 


218 


On January 10, 2022, the Commission approved a final order settling charges that 


dialysis service provider DaVita, Inc.’s acquisition of University of Utah Health’s 


dialysis clinics would reduce competition in vital outpatient dialysis services in the 


Provo, Utah market. As part of the order, DaVita was required to remove certain non-


compete clauses and prohibited from enforcing or entering into non-compete clauses with 


certain parties.218F 


219 And on August 9, 2022, the Commission issued a final consent order in 


217 Fed. Trade Comm’n, In the Matter of Zimmer Holdings, Inc. et al., No. C-4534, Decision and Order 
(Aug. 11, 2015), https://www.ftc.gov/system/files/documents/cases/150820zimmerdo.pdf. 
218 Fed. Trade Comm’n, Press Release, FTC Approves Final Order Requiring Divestitures of Hundreds of 
Retail Gas and Diesel Fuel Stations Owned by 7-Eleven, Inc. (Nov. 10, 2021), https://www.ftc.gov/news-
events/news/press-releases/2021/11/ftc-approves-final-order-requiring-divestitures-hundreds-retail-gas-
diesel-fuel-stations-owned-7. 
219 Fed. Trade Comm’n, In the Matter of Davita Inc. and Total Renal Care, Inc., No. C-4752, Decision and 
Order (Jan. 10, 2022) at 12–14, 
https://www.ftc.gov/system/files/documents/cases/211_0056_c4752_davita_utah_health_order.pdf. 
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which ARKO Corp. and its subsidiary GPM agreed to roll back a sweeping non-compete 


clause they imposed on a company to which they sold 60 gas stations.219F 


220 


With respect to research, in September 2021, the Commission issued a study 


analyzing acquisitions by five large technology companies that were not reported to the 


Commission and the U.S. Department of Justice under the Hart-Scott-Rodino Act.220F 


221 The 


study found 76.7% of transactions included non-compete clauses for founders and key 


employees of the acquired entities. The study also found that higher-value transactions 


were more likely to use non-compete clauses.221F 


222 The study does not explain why the 


companies used non-compete clauses or analyze the effects of these particular non-


compete clauses on competition. 


The Commission seeks comment on its description, in this Part II.D, of the 


Commission’s work on non-compete clauses prior to this NPRM. 


III.  Legal Authority  


Section 5 of the FTC Act declares “unfair methods of competition” to be 


unlawful.222F 


223 Section 5 further directs the Commission “to prevent persons, partnerships, 


or corporations . . . from using unfair methods of competition in or affecting 


commerce.”223F 


224 Section 6(g) of the FTC Act authorizes the Commission to “make rules 


and regulations for the purpose of carrying out the provisions of” the FTC Act, including 


220 Fed. Trade Comm’n, Press Release, FTC Approves Final Order Restoring Competitive Markets for 
Gasoline and Diesel in Michigan and Ohio (Aug. 9, 2022), https://www.ftc.gov/news-events/news/press-
releases/2022/08/ftc-approves-final-order-restoring-competitive-markets-gasoline-diesel-michigan-ohio. 
221 Fed. Trade Comm’n, Non-HSR Reported Acquisitions by Select Technology Platforms, 2010–2019: An 
FTC Study (September 2021) at 1. 
222 Id. at 21–22. The table states that the figure is 77.3%. The reason for this discrepancy is not clear. 
223 15 U.S.C. 45(a)(1). 
224 15 U.S.C. 45(a)(2). 
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the Act’s prohibition of unfair methods of competition.224 F 


225 Taken together, Sections 5 and 


6(g) provide the Commission with the authority to issue regulations declaring practices to 


be unfair methods of competition.225 F 


226 


Courts have made clear Section 5’s prohibition of unfair methods of competition 


encompasses all practices that violate either the Sherman or Clayton Acts.22 6F 


227 However, 


courts have long held the scope of Section 5 is not confined to the conduct that is 


prohibited under the Sherman Act, Clayton Act, or common law.227F 


228 Section 5 reaches 


incipient violations of the antitrust laws—conduct that, if left unrestrained, would grow 


into an antitrust violation in the foreseeable future.22 8F 


229 Additionally, Section 5 reaches 


conduct that, while not prohibited by the Sherman or Clayton Acts, violates the spirit or 


policies underlying those statutes.22 9F 


230 


225 15 U.S.C. 46(g). 
226 Nat’l Petroleum Refiners Ass’n v. Fed. Trade Comm’n, 482 F.2d 672, 697–98 (D.C. Cir. 1973). 
227 See, e.g., Fed. Trade Comm’n v. Cement Inst., 333 U.S. 683, 693 (1948) (holding practices that violate 
the Sherman Act are unfair methods of competition); Fashion Originators’ Guild of Am. v. Fed. Trade 
Comm’n, 312 U.S. 457, 464 (1941) (holding practices that violate the Clayton Act are unfair methods of 
competition). 
228 See, e.g., Fed. Trade Comm’n v. Motion Picture Advert. Serv. Co., 344 U.S. 392, 394–95 (1953) (“The 
‘Unfair methods of competition’, which are condemned by [Section] 5(a) of the [FTC] Act, are not 
confined to those that were illegal at common law or that were condemned by the Sherman Act. Congress 
advisedly left the concept flexible to be defined with particularity by the myriad of cases from the field of 
business.”) (internal citations omitted). 
229 See, e.g., Cement Inst., 333 U.S. at 708 (“A major purpose of [the FTC] Act was to enable the 
Commission to restrain practices as ‘unfair’ which, although not yet having grown into Sherman Act 
dimensions would most likely do so if left unrestrained.”); Fashion Originators’ Guild, 312 U.S. at 466; 
Triangle Conduit & Cable Co. v. Fed. Trade Comm’n, 168 F.2d 175, 176 (7th Cir. 1948). 
230 See, e.g., Fashion Originators’ Guild, 312 U.S. at 463 (stating that “[i]f the purpose and practice of the 
combination of garment manufacturers and their affiliates runs counter to the public policy declared in the 
Sherman and Clayton Acts, the Federal Trade Commission has the power to suppress it as an unfair method 
of competition”); E.I. du Pont de Nemours & Co. v. Fed. Trade Comm’n (Ethyl), 729 F.2d 128, 136–37 (2d 
Cir. 1984) (finding that the Commission may bar “conduct which, although not a violation of the letter of 
the antitrust laws, is close to a violation or is contrary to their spirit”). On November 10, 2022, the 
Commission issued a policy statement describing the key principles of general applicability concerning 
whether conduct is an unfair method of competition under Section 5. Fed. Trade Comm’n, Policy Statement 
Regarding the Scope of Unfair Methods of Competition Under Section 5 of the Federal Trade Commission 
Act (Nov. 10, 2022). 
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IV. The Commission’s Preliminary Determination that Non-Compete Clauses Are 


an Unfair Method of Competition 


The Commission preliminarily determines it is an unfair method of competition 


for an employer to enter into or attempt to enter into a non-compete clause with a worker; 


maintain with a worker a non-compete clause; or represent to a worker that the worker is 


subject to a non-compete clause where the employer has no good faith basis to believe 


the worker is subject to an enforceable non-compete clause.23 0F 


231 This preliminary 


determination is the basis for this proposed rule, which would provide that each of these 


practices is an unfair method of competition under Section 5.23 1F 


232 This Part IV sets forth a 


series of preliminary findings that provide the basis for this preliminary determination. 


The Commission’s preliminary determination and each of these preliminary findings are 


subject to further consideration in light of the comments received and the Commission’s 


additional analysis. The Commission seeks comment on all aspects of this Part IV.232F 


233 


A. Non-Compete Clauses Are an Unfair Method of Competition Under Section 5 


1. Non-Compete Clauses Are Unfair 


Courts have held conduct is an “unfair method of competition” under Section 5 


where the conduct is facially unfair. In Atlantic Refining Co. v. FTC and FTC v. Texaco, 


Inc., the Court held the Commission established an unfair method of competition where 


an oil company used its economic power over its gas stations to coerce them into buying 


certain tires, batteries, or accessories only from firms that paid the oil company a 


231 For ease of reference, this Part IV employs the term “use of non-compete clauses” as a shorthand to 
refer to this conduct. 
232 See proposed § 910.2(a). 
233 The Commission intends for this Part IV to satisfy the requirements in Section 22 of the FTC Act that, 
in an NPRM, the Commission issue a preliminary regulatory analysis that contains “a concise statement of 
the need for, and the objectives of, the proposed rule.” 15 U.S.C. 57b-3. 
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commission.233 F 


234 In Texaco, the Court held the conduct was an unfair method of 


competition even though Texaco’s conduct was not overtly coercive, reasoning that 


Texaco’s conduct was “inherently coercive” because its “dominant economic power was 


used in a manner which tended to foreclose competition.”23 4F 


235 In FTC v. R.F. Keppel & 


Bro., the Court held the Commission established an unfair method of competition where 


a manufacturer exploited the inability of children to protect themselves in the 


marketplace by marketing inferior goods to them through use of a gambling scheme.235F 


236 


In E.I. du Pont de Nemours & Co. v. FTC (Ethyl), the U.S. Court of Appeals for the 


Second Circuit reaffirmed that coercive conduct is quintessentially covered by Section 


5’s prohibition of unfair methods of competition.23 6F 


237 


The Court has also held that, for coercive conduct to constitute unfair method of 


competition, it must burden commerce. In Atlantic Refining, the Court determined “a full-


scale economic analysis of competitive effect” was not required; due to the nature of the 


conduct at issue, the Commission merely needed to show the conduct burdened “a not 


insubstantial portion of commerce.”237F 


238 


In the cases described above, courts condemned conduct under Section 5 based on 


the facial unfairness of the conduct. In other cases, however, courts have condemned 


234 Atl. Refin. Co., 381 U.S. at 369–70; Texaco, Inc., 393 U.S. at 228–29. 
235 393 U.S. 223 at 228–29 (1968). See also Shell Oil Co. v. Fed. Trade Comm’n, 360 F.2d 470, 487 (5th 
Cir. 1966) (“A man operating a gas station is bound to be overawed by the great corporation that is his 
supplier, his banker, and his landlord.”). 
236 291 U.S. 304, 313 (1934). 
237 729 F.2d 128, 140 (2d Cir. 1984) (“In short, in the absence of proof of a violation of the antitrust laws or 
evidence of collusive, coercive, predatory, or exclusionary conduct, business practices are not “unfair” in 
violation of § 5 unless those practices either have an anticompetitive purpose or cannot be supported by an 
independent legitimate reason.”). 
238 381 U.S. at 370–71. See also Texaco, Inc., 393 U.S. at 230 (finding that the practice unfairly burdened 
competition for a not insignificant volume of commerce); R.F. Keppel & Bro., 291 U.S. at 309 (“A practice 
so widespread and so far reaching in its consequences is of public concern if in other respects within the 
purview of the statute.”). 
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restrictive or exclusionary conduct under Section 5 based not on the facial unfairness of 


the conduct, but on the impact of the conduct on competition. For example, in FTC v. 


Motion Picture Advertising Service Co., the Court held an exclusive dealing arrangement 


violated Section 5 where there was “substantial evidence” the contracts “unreasonably 


restrain competition.”238F 


239 Similarly, in L.G. Balfour Co. v. FTC, the U.S. Court of 


Appeals for the Seventh Circuit held a firm’s exclusive dealing contracts violated Section 


5 where such contracts were “anti-competitive.”239F 


240 As the U.S. Court of Appeals for the 


Sixth Circuit stated in Hastings Manufacturing Co. v. FTC, the Section 5 jurisprudence 


has established that “acts [that are] not in themselves illegal or criminal, or even immoral, 


may, when repeated and continued and their impact upon commerce is fully revealed, 


constitute an unfair method of competition within the scope of the Commission’s 


authority to regulate and forbid.”240F 


241 


For the reasons described below, the Commission preliminarily finds the use by 


employers of non-compete clauses is an “unfair” method of competition under Section 5. 


The Commission’s preliminary findings differ based on whether the worker is a senior 


executive. For workers who are not senior executives, the Commission preliminarily 


finds the use by employers of non-compete clauses is “unfair” under Section 5 in three 


independent ways. First, non-compete clauses are restrictive conduct that negatively 


affects competitive conditions. Second, non-compete clauses are exploitative and 


coercive at the time of contracting while burdening a not insignificant volume of 


commerce. Third, non-compete clauses are exploitative and coercive at the time of the 


239 344 U.S. 392, 395–96 (1953). 
240 442 F.2d 1, 14 (7th Cir. 1971). 
241 153 F.2d 253, 257 (6th Cir. 1946). 
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worker’s potential departure from the employer while burdening a not insignificant 


volume of commerce. 


For workers who are senior executives, the Commission preliminarily finds the 


use by employers of non-compete clauses is “unfair” under Section 5 because such non-


compete clauses are restrictive conduct that negatively affects competitive conditions. As 


described below in Part IV.A.1.a.ii, the Commission preliminarily concludes non-


compete clauses for senior executives may harm competition in product markets in 


unique ways. The second and third preliminary findings described above—that non-


compete clauses are exploitative and coercive at the time of contracting and at the time of 


a worker’s potential departure—do not apply to workers who are senior executives.241F 


242 


The Commission seeks comment on whether this different unfairness analysis 


should apply to other highly paid or highly skilled workers who are not senior executives. 


Furthermore, in Part VI.C below, the Commission seeks comment on how this category 


of workers—whether “senior executives” or a broader category of highly paid or highly 


skilled workers—should be defined, and whether different regulatory standards should 


apply to this category of workers. 


The Commission seeks comment on its preliminary finding that non-compete 


clauses are an “unfair” method of competition under Section 5. 


a. Non-Compete Clauses are Restrictive Conduct that Negatively Affects 


Competitive Conditions 


242 As described below in Part VII.B.1.a.iv, the Commission estimates that, when non-compete clauses are 
more enforceable, CEO earnings are reduced. This may result from the negative effects on competitive 
conditions that non-compete clauses have on labor markets (discussed in greater detail below in Part 
IV.A.1.a.i) rather than from exploitation or coercion. 
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First, the Commission preliminarily finds non-compete clauses are an “unfair” 


method of competition under Section 5 because they are restrictive conduct that 


negatively affects competitive conditions. 


As noted above, courts have condemned restrictive or exclusionary conduct under 


Section 5 based not on the facial unfairness of the conduct, but on the impact of the 


conduct on competition.242F 


243 Non-compete clauses are restrictive conduct. By their express 


terms, non-compete clauses restrict a worker’s ability to work for a competitor of the 


employer—for example, by accepting a job with a competitor or starting a business that 


would compete against the employer. Non-compete clauses also restrict rivals from 


competing against the employer to attract their workers. Because non-compete clauses 


facially restrain competition in the labor market, courts have long held they are restraints 


of trade and proper subjects for scrutiny under the antitrust laws.243F 


244 Furthermore, as 


described in detail in this NPRM, there is considerable empirical evidence showing non-


compete clauses negatively affect competition in labor markets and product and service 


markets.244F 


245 This evidence is summarized below. 


i. Non-Compete Clauses Negatively Affect Competitive Conditions in 


Labor Markets 


243 See supra Part IV.A.1. 
244 See, e.g., Am. Tobacco Co., 221 U.S. at 181–83 (holding several tobacco companies violated Sections 1 
and 2 of the Sherman Act due to the collective effect of six of the companies’ practices, one of which was 
the “constantly recurring” use of non-compete clauses); Newburger, Loeb & Co., Inc., 563 F.2d at 1082 
(“Although such issues have not often been raised in the federal courts, employee agreements not to 
compete are proper subjects for scrutiny under section 1 of the Sherman Act. When a company interferes 
with free competition for one of its former employee’s services, the market’s ability to achieve the most 
economically efficient allocation of labor is impaired. Moreover, employee-noncompetition clauses can tie 
up industry expertise and experience and thereby forestall new entry.”) 
245 See supra Part II.B. 
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As described in greater detail above in Part II.B.1, non-compete clauses 


negatively affect competitive conditions in labor markets by obstructing the sorting of 


workers and employers into the strongest possible matches. Labor markets function by 


matching workers and employers. In a well-functioning labor market, a worker who is 


seeking a better job—more pay, better working conditions, more enjoyable work, or 


whatever the worker may be seeking—can enter the labor market by looking for work. 


Employers who have positions available compete for the worker’s services. The worker’s 


current employer may also compete with these prospective employers by seeking to 


retain the worker—for example, by offering to raise the worker’s pay or promote the 


worker. Ultimately, the worker chooses the job that best meets their objectives. In 


general, the more jobs available—i.e., the more options the worker has—the greater the 


possibility the worker will find a strong match. 


Just as employers compete for workers in a well-functioning labor market, 


workers compete for jobs. In general, the more workers who are available—i.e., the more 


options the employer has—the stronger the match the employer will find. Through these 


processes—employers competing for workers, workers competing for jobs, and 


employers and workers matching with one another—competition in the labor market 


leads to higher earnings for workers, greater productivity for employers, and better 


economic conditions. 


In a perfectly competitive labor market, if a job that a worker would prefer 


more—for example, because it has higher pay or is in a better location—were to become 


available, the worker could switch to it quickly and easily. However, this perfectly 


competitive labor market exists only in theory. In practice, labor markets substantially 


74 







deviate from perfect competition. Non-compete clauses, in particular, impair competition 


in labor markets by restricting a worker’s ability to change jobs. If a worker is bound by a 


non-compete clause, and the worker wants a better job, the non-compete clause will 


prevent the worker from accepting a new job within the scope of the non-compete clause. 


These will often be the most natural alternative employment options for a worker: jobs in 


the same geographic area and in the worker’s field of expertise. The result is less 


competition among employers for the worker’s services. Since the worker is prevented 


from taking these jobs, the worker may decide not to enter the labor market at all, or the 


worker may enter the labor market but take a job outside of their field of expertise in 


which they are less productive. 


Non-compete clauses affect competition in labor markets through their use in the 


aggregate. The effect of an individual worker’s non-compete clause on competition in a 


particular labor market may be marginal or may be impossible to discern statistically. 


However, the use of a large number of non-compete clauses across a labor market 


demonstrably affects the opportunities of all workers in that market. By making it more 


difficult for many workers in a labor market to switch to new jobs, non-compete clauses 


inhibit optimal matches from being made between employers and workers across the 


labor force. As a result, where non-compete clauses are prevalent in a market, workers 


are more likely to remain in jobs that are less optimal with respect to the worker’s ability 


to maximize their productive capacity. This materially reduces wages for workers—not 


only for workers who are subject to non-compete clauses, but other workers in a labor 


market as well, since jobs that would otherwise be better matches for an unconstrained 


worker are filled by workers subject to non-compete clauses. 
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The Section 5 analysis as to whether conduct negatively affects competitive 


conditions does not require a showing that the conduct caused actual harm.245F 


246 However, 


whether conduct causes actual harm can be relevant to whether it is an unfair method of 


competition.24 6F 


247 There is significant empirical evidence that non-compete clauses cause 


actual harm to competition in labor markets, and that these harms are substantial.  


As described above in Part II.B.1.a, the Commission estimates at least one in five 


American workers—or approximately 30 million workers—is bound by a non-compete 


clause. The proliferation of non-compete clauses is restraining competition in labor 


markets to such a degree that it is materially impacting workers’ earnings—both across 


the labor force in general, and also specifically for workers who are not subject to non-


compete clauses. The available evidence indicates increased enforceability of non-


compete clauses substantially reduces workers’ earnings, on average, across the labor 


market generally or for specific types of workers.247F 


248 The Commission estimates the 


proposed rule, which would prohibit employers from using non-compete clauses, would 


increase workers’ total earnings by $250 to $296 billion per year.24 8F 


249 


In addition to the evidence showing non-compete clauses reduce earnings for 


workers across the labor force, there is also evidence non-compete clauses reduce 


246 See Fed. Trade Comm’n v. Sperry & Hutchinson Co., 405 U.S. 233, 244 (1972) (explaining that “unfair 
competitive practices [are] not limited to those likely to have anticompetitive consequences after the 
manner of the antitrust laws”); In re Coca-Cola Co., 117 F.T.C. 795, 915 (FTC 1994) (rejecting argument 
that Section 5 violation requires showing “anticompetitive effects”). 
247 See Ethyl, 729 F.2d at 138 (evidence of actual harm can be “a relevant factor in determining whether the 
challenged conduct is unfair”). 
248 See supra Part II.B.1. While there is evidence that increased enforceability of non-compete clauses 
increases the rate of earnings growth for physicians, Lavetti, Simon, & White, supra note 53 at 1051, the 
Commission estimates that the proposed rule may increase physicians’ earnings, although the study does 
not allow for a precise calculation. See infra Part VII.B.1.a.ii. 
249 See infra Part VII.B.1 (describing the Commission’s assessment of the benefits of the proposed rule). 
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earnings specifically for workers who are not subject to non-compete clauses.249F 


250 One 


study finds when the use of non-compete clauses by employers increases, that drives 


down wages for workers who do not have non-compete clauses but who work in the same 


state and industry. This study also finds this effect is stronger where non-compete clauses 


are more enforceable. This study shows the reduction in earnings (and also reduced labor 


mobility) is due to a reduction in the rate of the arrival of job offers.250F 


251 Another study 


finds similarly that changes in non-compete clause enforceability in one state have 


negative impacts on workers’ earnings in bordering states and that the effects are nearly 


as large as the effects in the state in which enforceability changed (though the effect 


tapers off as the distance to the bordering state increases).251F 


252 The authors conclude that, 


since the workers across the border are not directly affected by the law change—because 


contracts that they have signed do not become more or less enforceable—this effect must 


be due to changes in the local labor market.252F 


253 


The Commission preliminarily concludes non-compete clauses negatively affect 


competitive conditions in labor markets regardless of the worker’s income or job 


function. Whether a worker is a senior executive or a security guard, non-compete 


clauses block the worker from switching to a job in which they would be better paid and 


more productive—restricting that worker’s opportunities as well as the opportunities of 


other workers in the relevant labor market. The available data do not allow the 


Commission to estimate earnings effects for every occupation. However, the evidentiary 


250 See supra Part II.B.1.c. 
251 Starr, Frake, & Agarwal, supra note 76 at 4. 
252 Johnson, Lavetti, & Lipsitz, supra note 63 at 51. 
253 Id. at 30. 
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record indicates non-compete clauses depress wages for a wide range of subgroups of 


workers across the spectrum of income and job function. The Commission therefore 


estimates the proposed rule would increase earnings for workers in all of the subgroups of 


254 the labor force for which sufficient data is available.253F 


The Commission seeks comment on its preliminary finding that non-compete 


clauses negatively affect competitive conditions in labor markets. 


ii. Non-Compete Clauses Negatively Affect Competitive Conditions in 


Markets for Products and Services 


The adverse effects of non-compete clauses on product and service markets 


largely result from reduced labor mobility. Several studies show the use of non-compete 


clauses by employers reduces labor mobility. All of these studies have found decreased 


rates of labor mobility, as measured by job separations, hiring rates, job-to-job mobility, 


implicit mobility defined by job tenure, and within- and between-industry mobility.254F 


255 


The Commission does not view reduced labor mobility from non-compete clauses—in 


and of itself—as evidence that non-compete clauses negatively affect competition in 


product and service markets. Instead, reduced labor mobility is best understood as the 


primary driver of the effects in product and service markets the Commission is concerned 


about. 


Reduced labor mobility from non-compete clauses negatively affects competitive 


conditions in product and service markets in several respects. First, there is evidence non-


compete clauses increase consumer prices and concentration in the health care sector. 


254 See infra Part VII.B.1.a. 
255 See supra Part II.B.2. 
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There is also evidence non-compete clauses increase industrial concentration more 


broadly. Non-compete clauses may have these effects by inhibiting entrepreneurial 


ventures (which could otherwise enhance competition in goods and service markets) or 


by foreclosing competitors’ access to talented workers.255F 


256 


Second, non-compete clauses foreclose the ability of competitors to access talent 


by effectively forcing future employers to buy out workers from their non-compete 


clauses if they want to hire them. Firms must either make inefficiently high payments to 


buy workers out of non-compete clauses with a former employer, which leads to 


deadweight economic loss, or forego the payment—and, consequently, the access to the 


talent the firm seeks. Whatever choice a firm makes, its economic outcomes in the market 


are harmed, relative to a scenario in which no workers are bound by non-compete 


257 clauses. There is evidence of this mechanism in the market for CEOs.256F 


Third, the weight of the evidence indicates non-compete clauses have a negative 


impact on new business formation. New business formation increases competition first by 


bringing new ideas to market, and second, by forcing incumbent firms to respond to new 


firms’ ideas instead of stagnating. Non-compete clauses restrain new business formation 


by preventing workers subject to non-compete clauses from starting their own businesses. 


In addition, firms are more willing to enter markets in which they know there are 


potential sources of skilled and experienced labor, unhampered by non-compete 


258 clauses.257F 


256 See supra Part II.B.2.a. 
257 See supra Part II.B.2.b. 
258 See supra Part II.B.2.c. 
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Fourth, the weight of the evidence indicates non-compete clauses decrease 


innovation. Innovation may directly improve economic outcomes by increasing product 


quality or decreasing prices, or may promote competition because successful new 


products and services force competing firms to improve their own products and services. 


Non-compete clauses affect innovation by reducing the movement of workers between 


firms, which decreases knowledge flow between firms. Non-compete clauses also prevent 


workers from starting businesses in which they can pursue innovative new ideas.258F 


259 


As noted above in Part II.B.2.e, there is also evidence non-compete clauses 


increase employee training and other forms of investment. The Commission considers 


this evidence below in Part IV.B as part of its analysis of the justifications for non-


compete clauses. 


The Commission believes non-compete clauses for senior executives may harm 


competition in product markets in unique ways, to the extent that senior executives may 


be likely to start competing businesses, be hired by potential entrants or competitors, or 


lead the development of innovative products and services. Non-compete clauses for 


senior executives may also block potential entrants, or raise their costs, to a high degree, 


because such workers are likely to be in high demand by potential entrants. As a result, 


prohibiting non-compete clauses for senior executives may have relatively greater 


benefits for consumers than prohibiting non-compete clauses for other workers. The 


Commission seeks comment on this analysis as well as whether this reasoning may apply 


to highly paid and highly skilled workers who are not senior executives. 


259 See supra Part II.B.2.d. 
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The Commission seeks comment on its preliminary finding that non-compete 


clauses negatively affect competitive conditions in markets for products and services. 


b. Non-Compete Clauses Are Exploitative and Coercive at the Time of 


Contracting 


The Commission preliminarily finds non-compete clauses for workers other than 


senior executives are exploitative and coercive because they take advantage of unequal 


bargaining power between employers and workers at the time the employer and worker 


enter into the non-compete clause. 


As noted above, courts have held conduct that is exploitative and coercive can 


violate Section 5 where it burdens a not insignificant volume of commerce.259F 


260 Courts 


have long recognized bargaining power between employers and workers is unequal and, 


as a result, workers are vulnerable to exploitation and coercion through the use of non-


compete clauses at the time of contracting. Courts have expressed this concern since at 


least the early eighteenth century. In the foundational English case Mitchel v. Reynolds, 


the court cited “the great abuses these voluntary restraints are liable to . . . from masters, 


who are apt to give their apprentices much vexation” by using “many indirect practices to 


procure such bonds from them, lest they should prejudice them in their custom, when 


they come to set up for themselves.”26 0F 


261 As another court stated, more recently: 


The average, individual employee has little but his labor to sell or to use to make 


a living. He is often in urgent need of selling it and in no position to object to 


boiler plate restrictive covenants placed before him to sign. To him, the right to 


260 See supra Part IV.A.1. 
261 1 P. Wms. at 190. 
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work and support his family is the most important right he possesses. His 


individual bargaining power is seldom equal to that of his employer. . . . Under 


pressure of need and with little opportunity for choice, he is more likely than the 


seller to make a rash, improvident promise that, for the sake of present gain, may 


tend to impair his power to earn a living, impoverish him, render him a public 


charge or deprive the community of his skill and training.261F 


262 


Indeed, courts have cited the imbalance of bargaining power between workers and 


employers as a central reason for imposing stricter scrutiny on non-compete clauses 


between employers and workers than on non-compete clauses between businesses or 


between the seller and buyer of a business.262F 


263 


The imbalance of bargaining power between employers and workers results from 


several factors. Many of these factors relate to the nature of the employer-worker 


relationship in the United States generally. Most workers depend on income from their 


jobs to get by—to pay their rent or mortgage, pay their bills, and keep food on the table. 


For these workers, particularly the many workers who live paycheck to paycheck, loss of 


a job or a job opportunity can severely damage their finances.263F 


264 For these reasons, the 


262 Arthur Murray Dance Studios of Cleveland v. Witter, 105 N.E.2d 685, 703–04 (Ohio Ct. Com. Pl. 
1952). See also Restatement (Second) of Contracts (1981) sec. 188 cmt. g (“Postemployment restraints are 
scrutinized with particular care because they are often the product of unequal bargaining power and 
because the employee is likely to give scant attention to the hardship he may later suffer through loss of his 
livelihood.”). 
263 See, e.g., Alexander & Alexander, Inc. v. Danahy, 488 N.E.2d 22, 29 (Mass. App. Ct. 1986); Diepholz v. 
Rutledge, 659 N.E. 989, 991 (Ill. Ct. App. 1995); Palmetto Mortuary Transp., Inc. v. Knight Sys., Inc., 818 
S.E.2d 724, 731 (S.C. 2018). 
264 See, e.g., Jennie E. Brand, The Far-Reaching Impact of Job Loss and Unemployment, 41 Ann. Rev. of 
Socio. 359 (2015); CareerBuilder, Living Paycheck to Paycheck is a Way of Life for Majority of U.S. 
Workers, According to New CareerBuilder Survey (Aug. 24, 2017), https://press.careerbuilder.com/2017-
08-24-Living-Paycheck-to-Paycheck-is-a-Way-of-Life-for-Majority-of-U-S-Workers-According-to-New-
CareerBuilder-Survey (reporting that 78% of American workers live paycheck to paycheck); Jeff 
Ostrowski, Bankrate, Survey: Fewer than 4 in 10 Americans could pay a surprise $1,000 bill from savings 
(Jan. 11, 2021), https://www.bankrate.com/banking/savings/financial-security-january-2021/. 
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loss of a job or an employment opportunity is far more likely to have serious financial 


consequences for a worker than the loss of a worker or a job candidate would have for 


most employers. In addition, employers generally have considerable labor market power, 


due to factors such as concentration and the difficulty of searching for a job.26 4F 


265 The 


considerable labor market power of employers has significantly diminished the 


bargaining power of U.S. workers.26 5F 


266 


Several additional factors contribute to the imbalance of bargaining power 


between employers and workers generally. These include the decline in union 


membership, which forces more workers to negotiate with their employers 


individually;266F 


267 increased reliance by employers on various forms of outsourcing, which 


allows employers to fill persistent vacancies without having to raise wages or improve 


conditions for incumbent workers;26 7F 


268 and the proliferation of no-poaching agreements, 


which limit the mobility of workers and, as a result, their bargaining power.268F 


269 


While the employer-worker relationship is defined by an imbalance of bargaining 


power generally, the imbalance of bargaining power is particularly acute in the context of 


negotiating employment terms such as non-compete clauses, for several reasons. First, as 


courts have long recognized, employers are repeat players who are likely to have greater 


experience and skill at bargaining, in the context of negotiating employment terms, than 


265 Treasury Labor Market Competition Report, supra note 41 at i–ii. 
266 Id. at ii (“As this report highlights, a careful review of the credible academic studies places the decrease 
in wages at roughly 20 percent relative to the level in a fully competitive market”). 
267 See, e.g., Alan Krueger, Luncheon Address: Reflections on Dwindling Worker Bargaining Power and 
Monetary Policy at 272 (Aug. 24, 2018), 
https://www.kansascityfed.org/Jackson%20Hole/documents/6984/Lunch_JH2018.pdf. 
268 Id. 
269 Id. at 273. 
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individual workers.269F 


270 Second, and relatedly, workers are not likely to seek the assistance 


of counsel in reviewing employment terms,270F 


271 while employers are more likely to seek 


the assistance of counsel in drafting them. 


Third, research indicates consumers exhibit cognitive biases in the way they 


consider contractual terms,271F 


272 and the same may be true of workers. Consumers rarely 


read standard-form contracts.272F 


273 Consumers also tend to focus their attention on a few 


salient terms of the transaction, such as price and quantity, and tend to disregard other 


terms, particularly terms that are relatively obscure.273F 


274 Consumers are particularly likely 


to disregard contingent terms—terms concerning scenarios that may or may not come to 


pass—or to be unable to assess what the impact of those terms may be.274F 


275 Consumers 


also tend to disregard onerous terms or terms that involve difficult trade-offs, such as 


giving up legal rights or future opportunities.275F 


276 Workers likely display similar cognitive 


biases in the way they consider employment terms. These reasons explain why the 


imbalance of bargaining power between workers and employers is particularly high in the 


context of negotiating employment terms such as non-compete clauses. 


270 See, e.g., Samuel Stores, Inc. v. Abrams, 108 A. 541, 543 (Conn. 1919). 
271 In one survey, only 7.9% of workers with non-compete clauses reported consulting a lawyer in 
connection with the non-compete clause. Starr, Prescott, & Bishara, supra note 42, at 72. 
272 See, e.g., Arnow-Richman (2006), supra note 56 at 981; Russell Korobkin, Bounded Rationality, 
Standard Form Contracts, and Unconscionability, 70 U. Chi. L. Rev. 1203, 1206 (2003); Robert Hillman 
& Jeffrey Rachlinski, Standard-Form Contracting in the Electronic Age, 77 N.Y.U. L. Rev. 429, 450–54 
(2002). 
273 Korobkin, supra note 272 at 1206. 
274 Arnow-Richman (2006), supra note 56 at 981; Hillman & Rachlinksi, supra note 272 at 452. 
275 See, e.g., Estlund, supra note 144 at 413 (2006). See also Fed. Trade Comm’n, Credit Practices Rule, 49 
FR 7740, 7744 (Mar. 1, 1984) (noting that consumers tend disregard contingent provisions and concentrate 
their search on factors such as interest rates and payment terms). 
276 Arnow-Richman (2006), supra note 56 at 981; Korobkin, supra note 272 at 1203–31. 
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There is considerable evidence employers are exploiting this imbalance of 


bargaining power through the use of non-compete clauses. Non-compete clauses are 


typically standard-form contracts,276F 


277 which, as noted above, workers are not likely to 


read. The evidence shows workers rarely bargain over non-compete clauses27 7F 


278 and rarely 


seek the assistance of counsel in reviewing non-compete clauses.27 8F 


279 Furthermore, 


research indicates that, in states where non-compete clauses are unenforceable, workers 


are covered by non-compete clauses at roughly the same rate as workers in other 


states,279F 


280 suggesting that employers may believe workers are unaware of their legal 


rights, or that employers may be seeking to take advantage of workers’ lack of 


knowledge of their legal rights. In addition, there is evidence employers often provide 


workers with non-compete clauses after they have accepted the job offer—in some cases, 


on or after their first day of work—when the worker’s negotiating power is at its weakest, 


since the worker may have turned down other job offers or left their previous job.28 0F 


281 


Because there is a considerable imbalance of bargaining power between workers 


and employers in the context of negotiating employment terms, and because employers 


take advantage of this imbalance of bargaining power through the use of non-compete 


clauses, the Commission preliminarily finds non-compete clauses are exploitative and 


coercive at the time of contracting. 


As noted above, for coercive conduct to constitute unfair method of competition, 


it must also burden a not insignificant volume of commerce. The Commission 


277 Starr, Prescott, & Bishara, supra note 42 at 72 (“Taken together, the evidence in this section indicates 
that employers present (or employees receive) noncompete proposals as take-it-or-leave-it propositions.”). 
278 Id. 
279 Id. 
280 Id. at 81. 
281 Marx (2011), supra note 55 at 706. 
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preliminarily finds non-compete clauses burden a not insignificant volume of commerce 


due to their negative effects on competitive conditions in labor markets and product and 


service markets, which are described above.281F 


282 


This preliminary finding does not apply to workers who are senior executives. 


Non-compete clauses for senior executives are unlikely to be exploitative or coercive at 


the time of contracting, because senior executives are likely to negotiate the terms of their 


employment and may often do so with the assistance of counsel. The Commission seeks 


comment on whether there are other categories of highly paid or highly skilled workers 


(i.e., other than senior executives) to whom this preliminary finding should not apply. 


The Commission seeks comment on all aspects of its preliminary finding that 


non-compete clauses are exploitative and coercive at the time of contracting. 


c. Non-Compete Clauses Are Exploitative and Coercive at the Time of the 


Worker’s Potential Departure From the Employer 


The Commission preliminarily finds non-compete clauses for workers other than 


senior executives are exploitative and coercive at the time of the worker’s potential 


departure from the employer, because they force a worker to either stay in a job they 


want to leave or choose an alternative that likely impacts their livelihood. 


For most workers who want to leave their jobs, the most natural employment 


options will be work in the same field and in the same geographic area. However, where 


a worker is bound by a non-compete clause, the worker’s employment options are 


significantly limited. A worker who is subject to a non-compete clause, and who wants to 


leave their job, faces an undesirable choice that will likely affect their livelihood: either 


282 See supra Part IV.A.1.a.i–ii. 
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move out of the area; leave the workforce for a period of time; leave their field for period 


of time; pay the employer a sum of money to waive the non-compete clause; or violate 


the non-compete clause and risk a lawsuit from the employer. By forcing a worker who 


wants to leave their job to either stay in their job or take an action that will likely 


negatively affect their livelihood, non-compete clauses coerce workers into remaining in 


their current jobs. Courts have long expressed concern about this coercive effect of non-


compete clauses—that non-compete clauses may threaten a worker’s livelihood if they 


leave their job.28 2F 


283 


Workers have an inalienable right to quit their jobs.28 3F 


284 The Supreme Court has 


described this “right to change employers” as a critical “defense against oppressive hours, 


pay, working conditions, or treatment.”284F 


285 Strictly speaking, non-compete clauses do not 


prevent workers from quitting their jobs. However, non-compete clauses “burden the 


ability to quit, and with it the ability to demand better wages and working conditions and 


to resist oppressive conditions in the current job.”285F 


286 Non-compete clauses burden the 


ability to quit by forcing workers to either remain in their current job or, as described 


above, take an action—such as leaving the labor force for a period of time or taking a job 


in a different field—that would likely affect their livelihood. For this reason, the 


Commission finds non-compete clauses are exploitative and coercive at the time of the 


worker’s potential departure. 


283 See, e.g., Mitchel, 1 P. Wms. at 190 (citing “the mischief which may arise from [non-compete 
clauses] . . . to the party, by the loss of his livelihood”). 
284 Bailey v. Alabama, 219 U.S. 219, 242 (1911). 
285 Pollock v. Williams, 322 U.S. 4, 17–18 (1944). 
286 See Estlund, supra note 144 at 407. 
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As noted above, for coercive conduct to constitute unfair method of competition, 


it must also burden a not insignificant volume of commerce. The Commission 


preliminarily finds non-compete clauses burden a not insignificant volume of commerce 


due to their negative effects on competitive conditions in labor markets and product and 


service markets, which are described above.286F 


287 


This preliminary finding does not apply to workers who are senior executives. 


Non-compete clauses for senior executives are unlikely to be exploitative or coercive at 


the time of the executive’s departure. Because many senior executives negotiate their 


non-compete clauses with the assistance of expert counsel, they are likely to have 


bargained for a higher wage or more generous severance package in exchange for 


agreeing to the non-compete clause.287F 


288 The Commission seeks comment on whether 


there are other categories of highly paid or highly skilled workers (i.e., other than senior 


executives) to whom this preliminary finding should not apply. 


The Commission seeks comment on all aspects of its preliminary finding that 


non-compete clauses are exploitative and coercive at the time of the worker’s potential 


departure from the employer. 


2. Non-Compete Clauses Are a Method of Competition 


For conduct to be an “unfair method of competition” under Section 5, it must be 


both “unfair” and a “method of competition.” In Ethyl, the court distinguished between a 


“condition” of a marketplace, such as an oligopolistic market structure, and a “method” 


287 See supra Part IV.A.1.a.i–ii. 
288 See, e.g., Stewart J. Schwab & Randall S. Thomas, An Empirical Analysis of CEO Employment 
Contracts: What Do Top Executives Bargain For?, 63 Wash. & Lee L. Rev. 231, 256–57 (2006) (noting 
that 84% of CEO employment contracts that included both a non-compete clause and a severance payment 
have a severance payment that is equal to or greater than the length of the non-competition period). 
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of competition, which it described as “specific conduct which promotes” an 


anticompetitive result.288F 


289 When an employer uses a non-compete clause, it undertakes 


conduct in a marketplace. This conduct implicates competition; indeed, it has 


demonstrable effects on competition in both labor markets and markets for products and 


services.28 9F 


290 For these reasons, the Commission preliminarily finds non-compete clauses 


are a method of competition under Section 5. The Commission seeks comment on this 


preliminary finding. 


B. The Justifications for Non-Compete Clauses Do Not Alter the Commission’s 


Preliminary Determination 


For the reasons described above in Part IV.A, the Commission preliminarily 


determines non-compete clauses are an unfair method of competition under Section 5. In 


this Part IV.B, the Commission preliminarily finds the justifications for non-compete 


clauses do not alter the Commission’s preliminary determination that non-compete 


clauses are an unfair method of competition. 


The circumstances under which a business justification can overcome a finding 


that conduct is an unfair method of competition are narrow. In Fashion Originators’ 


Guild of America v. FTC, the Court held that, in light of “the purpose and object of this 


combination, its potential power, its tendency to monopoly, [and] the coercion it could 


and did practice upon a rival method of competition,” the Commission did not err by 


refusing to hear evidence related to justifications, “for the reasonableness of the methods 


pursued by the combination to accomplish its unlawful object is no more material than 


289 729 F.2d at 139. 
290 See supra Part II.B. 
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would be the reasonableness of the prices fixed by unlawful combination.”290F 


291 In Atlantic 


Refining, the Court similarly held the Commission did not err by refusing to consider 


“evidence of economic justification for the program,” because, while the arrangements at 


issue “may well provide Atlantic with an economical method of assuring efficient 


product distribution among its dealers . . . the Commission was clearly justified in 


refusing the participants an opportunity to offset these evils by a showing of economic 


292 benefit to themselves.”291F 


Similarly, in L.G. Balfour Co., the Commission challenged as an unfair method of 


competition the use of exclusive dealing contracts by a firm that manufactured and sold 


jewelry and other items bearing the insignia of fraternities and high schools. The firm 


argued the contracts were justified, in part because the fraternities and schools benefitted 


from uniformity in the design and workmanship of the items. The court reasoned “[w]hile 


it is relevant to consider the advantages of a trade practice on individual companies in the 


market, this cannot excuse an otherwise illegal business practice.”292F 


293 The court found the 


exclusive contracts were not justified, because the fraternities and schools had other 


means for accomplishing the goal of maintaining high quality for their jewelry and 


because the firm did not establish that its competitors could not satisfy its customers’ 


294 needs.293F 


In this Part IV.B, the Commission considers the commonly cited business 


justifications for non-compete clauses but preliminarily finds they do not alter the 


291 312 U.S. at 467–68. 
292 381 U.S. at 371. 
293 442 F.2d at 15, citing Motion Picture Advert. Serv. Co., 344 U.S. 392. 
294 Id. at 14–15. 
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Commission’s preliminary determination that non-compete clauses are an unfair method 


of competition, for two reasons. First, employers have alternatives to non-compete 


clauses that reasonably achieve the same purposes while burdening competition to a less 


significant degree. Second, the asserted benefits from these commonly cited justifications 


do not outweigh the considerable harm from non-compete clauses. 


1. Commonly Cited Justifications for Non-Compete Clauses 


The most cited justifications for non-compete clauses are that they increase 


employers’ incentive to make productive investments, including in worker training, client 


attraction, or in creating or sharing trade secrets with workers. According to these 


justifications, without non-compete clauses, employment relationships are subject to an 


investment hold-up problem. Investment hold-up occurs where an employer—faced with 


the possibility a worker may depart after receiving some sort of valuable investment— 


opts not to make that investment in the first place, thereby decreasing the firm’s 


productivity and overall social welfare. For example, according to these justifications, an 


employer may be more reticent to invest in trade secrets or other confidential 


information; to share this information with its workers; or to train its workers if it knows 


the worker may depart for or may establish a competing firm. Courts have cited these 


justifications when upholding non-compete clauses under state common law or antitrust 


295 law.294F 


As described above in Part II.B.2.e, there is evidence non-compete clauses 


increase worker training and capital investment (e.g., investment in physical assets, such 


as machines). Non-compete clauses may increase an employer’s incentive to train their 


295 See, e.g., U.S. v. Addyston Pipe & Steel Co., 85 F. 271, 281 (6th Cir. 1898); Polk Bros., Inc. v. Forest 
City Enters., 776 F.2d 185, 189 (7th Cir. 1985). 
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workers or invest in capital equipment because workers bound by non-compete clauses 


are less likely to leave their jobs for competitors. The author of the study assessing effects 


on capital investment finds there are likely two mechanisms driving these effects. First, 


firms may be more likely to invest in capital when they train their workers because 


worker training and capital expenditure are complementary (i.e., the return on investment 


in capital equipment is greater when workers are more highly trained). Second, non-


compete clauses reduce competition, and firms’ returns to capital expenditure are greater 


when competition is lower, incentivizing firms to invest more in capital.295F 


296 


The Commission is not aware of any evidence of a relationship between the 


enforceability of non-compete clauses and the rate at which companies make other types 


of productive investments, such as investments in creating or sharing trade secrets. 


Similarly, the Commission is not aware of any evidence non-compete clauses reduce 


trade secret misappropriation or the loss of other types of confidential information. The 


Commission’s understanding is there is little reliable empirical data on trade secret theft 


and firm investment in trade secrets in general, and no reliable data on how non-compete 


clauses affect these practices. The Commission understands these are difficult areas for 


researchers to study, due to, for example, the lack of a governmental registration 


requirement for trade secrets and the unwillingness of firms to disclose information about 


their practices related to trade secrets.29 6F 


297 


The Commission is also not aware of any evidence that increased investment due 


to non-compete clauses leads to reduced prices for consumers. Indeed, the only empirical 


296 Jeffers, supra note 92 at 29. 
297 See, e.g., David S. Levine & Christopher B. Seaman, The DTSA at One: An Empirical Study of the First 
Year of Litigation Under the Defend Trade Secrets Act, 53 Wake Forest L. Rev. 105, 120–22 (2018). 
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study of the effects of non-compete clauses on consumer prices—in the health care 


sector—finds increased final goods prices as the enforceability of non-compete clauses 


298 increases.297F 


2. Employers Have Alternatives to Non-Compete Clauses for Protecting Valuable 


Investments 


There are two reasons why the business justifications for non-compete clauses do 


not alter the Commission’s preliminary determination non-compete clauses are an unfair 


method of competition. The first is employers have alternatives to non-compete clauses 


for protecting valuable investments. These alternatives may not be as protective as 


employers would like, but they reasonably accomplish the same purposes as non-compete 


clauses while burdening competition to a less significant degree. 


As noted above, the most commonly cited justifications for non-compete clauses 


are that they increase an employer’s incentive to make productive investments—such as 


investing in trade secrets or other confidential information, sharing this information with 


its workers, or training its workers—because employers may be more likely to make such 


investments if they know workers are not going to depart for or establish a competing 


firm. However, non-compete clauses restrict considerably more activity than necessary to 


achieve these benefits. Rather than restraining a broad scope of beneficial competitive 


activity—by barring workers altogether from leaving work with the employer for a 


competitor and starting a business that would compete with the employer—employers 


have alternatives for protecting valuable investments that are much more narrowly 


tailored to limit impacts on competitive conditions. These alternatives restrict a 


298 See supra Part II.B.2.a. 
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considerably smaller scope of beneficial competitive activity than non-compete clauses 


because—while they may restrict an employee’s ability to use or disclose certain 


information—they generally do not prevent workers from working for a competitor or 


starting their own business altogether.298F 


299 


a. Trade Secret Law 


Trade secret law provides employers with an alternative means of protecting their 


investments in trade secrets. Trade secret law is a form of intellectual property law that 


protects confidential business information.299F 


300 It also serves as an alternative to the patent 


system, “granting proprietary rights to particular technologies, processes, designs, or 


formulae that may not be able to satisfy the rigorous standards for patentability.”300F 


301 Even 


where information meets standards for patentability, companies may choose to rely on 


trade secret law and not obtain a patent, because they wish to keep information out of the 


public domain.301F 


302 


Trade secret law has developed significantly in recent decades. Prior to the late 


1970s, trade secret law across the states was inconsistent, leading to significant 


uncertainty regarding the scope of trade secret protections and the appropriate remedies 


for misappropriation.302F 


303 Recognizing the need for more uniform laws, the American Bar 


Association approved the Uniform Trade Secrets Act (“UTSA”) in 1979.303F 


304 Forty-seven 


299 See, e.g., MAI Basic Four, Inc. v. Basis, Inc., 880 F.2d 286, 287–88 (10th Cir. 1989) (stating that 
workers subject to NDAs—unlike workers subject to non-compete clauses—“remain free to work for 
whomever they wish, wherever they wish, and at whatever they wish,” subject only to the terms that 
prohibit them from disclosing or using certain information.”). 
300 Brian T. Yeh, Protection of Trade Secrets: Overview of Current Law and Legislation, Cong. Rsch. Serv. 
Report R43714 (April 22, 2016) at 4. 
301 Id. 
302 Id. at 4–5. 
303 Uniform Trade Secrets Act With 1985 Amendments (Feb. 11, 1986), Prefatory Note at 1. 
304 Id. Prefatory Note at 3. 
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states and the District of Columbia have adopted the UTSA.304F 


305 The three states that have 


not adopted the UTSA offer protection to trade secrets under a different statute or under 


306 common law.305F 


The UTSA provides a civil cause of action for trade secret misappropriation, 


which refers to disclosure or use of a trade secret by a former employee without express 


or implied consent.306F 


307 The UTSA also provides for injunctive and monetary relief, 


including compensatory damages, punitive damages, and attorney’s fees.307F 


308 In some 


states, under the “inevitable disclosure doctrine,” courts may enjoin a worker from 


working for a competitor of the worker’s employer where it is inevitable the worker will 


disclose trade secrets in the performance of the worker’s job duties.308F 


309 The inevitable 


disclosure doctrine is highly controversial. Several states have declined to adopt it 


altogether, citing the doctrine’s harsh effects on worker mobility.309F 


310 Other states have 


required employers to meet high evidentiary burdens related to inevitability, irreparable 


harm, and bad faith before issuing an injunction pursuant to the doctrine.310F 


311 


In addition, in 2016, Congress enacted the Defend Trade Secrets Act of 2016 


(“DTSA”), which established a civil cause of action under federal law for trade secret 


misappropriation.311F 


312 The DTSA brought the rights of trade secret owners “into alignment 


305 See Levine & Seaman, supra note 297 at 113. 
306 Yeh, supra note 300 at 6 n.37. 
307 UTSA, supra note 303 at sec. 1(2). 
308 Id. at secs. 2–4. 
309 See, e.g., PepsiCo, Inc. v. Redmond, 54 F.3d 1262 (7th Cir. 1995) (affirming the district court’s order 
enjoining an employee from assuming his responsibilities at a competing employer for six months). 
310 See Bayer Corp. v. Roche Molecular Sys., Inc., 72 F. Supp. 2d 1111, 1120 (N.D. Cal. 1999); LeJeune v. 
Coin Acceptors, Inc., 849 A.2d 451, 471 (Md. 2004). 
311 See, e.g., Eleanore R. Godfrey, Inevitable Disclosure of Trade Secrets: Employee Mobility v. Employer 
Rights, 3. J. High Tech. L. 161 (2004). 
312 Defend Trade Secrets Act of 2016, Pub. L. No. 114-153, 130 Stat. 376 (May 11, 2016). 
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with those long enjoyed by owners of other forms of intellectual property, including 


copyrights, patents, and trademarks.”312F 


313 Similar to state laws modeled on the UTSA, the 


DTSA authorizes civil remedies for trade secret misappropriation, including injunctive 


relief, damages (including punitive damages), and attorney’s fees.313F 


314 The DTSA also 


authorizes a court, in “extraordinary circumstances,” to issue civil ex parte orders for the 


“seizure of property necessary to prevent the propagation or dissemination of the trade 


secret that is the subject of the action.”314F 


315 


Furthermore, trade secret theft is a federal crime. The Economic Espionage Act of 


1996 (“EEA”) makes it a federal crime to steal a trade secret for either (1) the benefit of a 


foreign entity (“economic espionage”) or (2) the economic benefit of anyone other than 


the owner (“theft of trade secrets”).315F 


316 The EEA authorizes substantial criminal fines and 


penalties for these crimes.316F 


317 The EEA further authorizes criminal or civil forfeiture, 


including of “any property constituting, or derived from, any proceeds obtained directly 


or indirectly as a result of” an EEA offense.317F 


318 The EEA also requires offenders to pay 


319 restitution to victims of trade secret theft.318F 


Under these laws, the term “trade secret” is defined expansively and includes a 


wide range of confidential information. The UTSA generally defines a “trade secret” as 


information that (1) derives independent economic value from not being generally known 


to other persons who can obtain economic value from its disclosure or use and (2) is the 


313 U.S. Senate, Report to Accompany S. 1890, the Defend Trade Secrets Act of 2016, S. Rept. 114-220 at 
3. 
314 18 U.S.C. 1836(b)(3). 
315 18 U.S.C. 1836(b)(2). 
316 18 U.S.C. 1831 (economic espionage); 18 U.S.C. 1832 (theft of trade secrets). 
317 18 U.S.C. 1831–1832. 
318 18 U.S.C. 1834, 2323. 
319 18 U.S.C. 1834, 2323. 
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subject of reasonable efforts to maintain its secrecy.31 9F 


320 The DTSA and EEA use a similar 


definition.32 0F 


321 The Supreme Court has held “some novelty” is required for information to 


be a trade secret, because “that which does not possess novelty is usually known.”321F 


322 


Overall, the definition of “trade secret” covers a wide range of information employers 


seek to protect from disclosure. As the high court of one state noted, “[t]here is virtually 


no category of information that cannot, as long as the information is protected from 


disclosure to the public, constitute a trade secret.”322F 


323 


The viability of trade secret law as a means for redressing trade secret theft is 


illustrated by the fact that firms regularly bring claims under trade secret law. A recent 


analysis by the legal analytics firm Lex Machina finds 1,382 trade secret lawsuits were 


filed in federal court in 2021.32 3F 


324 Perhaps due to the enactment of the DTSA, the number 


of cases filed increased 30% from 2015 to 2017—from 1,075 to 1,396 cases—and has 


remained steady ever since.324F 


325 In addition, an analysis by the law firm Morrison Foerster 


finds 1,103 trade secret cases were filed in state courts in 2019.32 5F 


326 The number of cases 


filed in state court has held steady since 2015, when 1,161 cases were filed.32 6F 


327 The fact 


that a considerable number of trade secret lawsuits are filed in federal and state court— 


approximately 2,500 cases per year—and the fact that this number has held steady for 


320 UTSA, supra note 303 at sec. 1(4). 
321 18 U.S.C. 1839(3). 
322 Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470, 476 (1974). 
323 U.S. West Commc’ns, Inc. v. Off. of Consumer Advoc., 498 N.W.2d 711, 714 (Iowa 1993). See also 
Confold Pac., Inc. v. Polaris Indus., Inc., 433 F.3d 952 (7th Cir. 2006) (Posner, J.). 
324 Lex Machina, Infographic, Trade Secret Litigation Report 2021, 
https://lexmachina.com/resources/infographic-trade-secret-report/. 
325 Kenneth A. Kuwayti, John R. Lanham, & Candice F. Heinze, Morrison Foerster, Client Alert, Happy 
Anniversary, DTSA: The Defend Trade Secrets Act at Five (May 25, 2021). 
326 Id. 
327 Id. 
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several years suggests employers view trade secret law as a viable means of obtaining 


redress for trade secret theft. 


In sum, intellectual property law already provides significant legal protections for 


an employer’s trade secrets. Trade secret law may not be as protective as some firms 


might like, but overall, it provides employers with a viable means of protecting their 


investments in trade secrets. 


b. Non-Disclosure Agreements 


Employers that seek to protect valuable investments also have the ability to enter 


into NDAs with their workers.327F 


328 NDAs, which are also commonly known as 


confidentiality agreements, are contracts in which a party agrees not to disclose 


information the contract designates as confidential. NDAs may also prohibit workers 


from using information that is designated as confidential. If a worker violates an NDA, 


the worker may be liable for breach of contract. 


Employers regularly use NDAs to protect trade secrets and other confidential 


business information. Researchers estimate between 33% and 57% of U.S. workers are 


subject to at least one NDA.328F 


329 In most states, NDAs are more enforceable than non-


compete clauses.329F 


330 


328 In this NPRM, we use the term “NDA” to refer to contractual provisions that are designed to protect 
trade secrets or other business information that has economic value. Employers may also seek to use NDAs 
to protect other kinds of information, such as information about discrimination, harassment, sexual assault, 
corporate wrongdoing, or information that may disparage the company or its executives or employees. 
These types of NDAs have been widely criticized for, among other things, their pernicious effects on 
workers. See, e.g., Rachel Arnow-Richman et al., Supporting Market Accountability, Workplace Equity, 
and Fair Competition by Reining In Non-Disclosure Agreements, UC-Hastings Research Paper 
Forthcoming at 2–6 (January 2022), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4022812. 
329 Id. 
330 See Chris Montville, Reforming the Law of Proprietary Information, 56 Duke L.J. 1159, 1179–83 
(2007). 
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The widespread use of NDAs by firms has raised concerns that NDAs may inhibit 


innovation and worker mobility.330F 


331 Scholars have also raised concerns that overbroad 


NDAs can function as de facto non-compete clauses.331F 


332 However, the protection of trade 


secrets and other limited confidential business information is widely recognized as a 


legitimate use of NDAs.33 2F 


333 


NDAs that are unusually broad in scope may function as de facto non-compete 


clauses, hence falling within the scope of the proposed rule.333F 


334 However, appropriately 


tailored NDAs, which would fall outside the scope of the proposed rule,33 4F 


335 burden 


competition to a lesser degree than non-compete clauses. Such NDAs may prevent 


workers from disclosing or using certain information, but they generally do not prevent 


workers from working for a competitor or starting their own business altogether. As the 


U.S. Court of Appeals for the Tenth Circuit has stated, workers subject to NDAs—unlike 


workers subject to non-compete clauses—“remain free to work for whomever they wish, 


wherever they wish, and at whatever they wish,” subject only to the terms that prohibit 


them from disclosing or using certain information.33 5F 


336 


c. Other Means of Protecting Valuable Investments 


In addition to trade secret law and NDAs, employers have additional means of 


protecting valuable investments. For example, if an employer wants to prevent a worker 


from leaving right after receiving valuable training, the employer can sign the worker to 


331 See Rex N. Alley, Business Information and Non-Disclosure Agreements: A Public Policy Framework, 
116 Nw. L. Rev. 817, 832 (2022). 
332 See, e.g., Arnow-Richman et al., supra note 328 at 5. See also Brown, 57 Cal. App. 5th at 319. 
333 See Montville, supra note 330 at 1179–83. 
334 See proposed § 910.1(b)(2) (describing the functional test for whether a contractual term is a non-
compete clause) and infra Part V (in the section-by-section analysis for proposed § 910.1(b)). 
335 Id. 
336 MAI Basic Four, Inc., 880 F.2d at 287–88. 
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an employment contract with a fixed duration. An employer can establish a term of 


employment long enough for the employer to recoup its training investment without 


restricting a worker’s ability to compete with the employer after the worker’s 


employment ends. Employers that wish to retain their workers can also pay the worker 


more, offer them better hours or better working conditions, or otherwise improve the 


conditions of their employment. These are all viable alternatives for protecting training 


investments, and other investments an employer may make, that do not restrict a worker’s 


ability to work for a competitor of the employer or a rival’s ability to compete against the 


worker’s employer to attract the worker. 


Proponents of non-compete clauses sometimes assert that, without non-compete 


clauses, firms will be unable to protect their trade secrets or other valuable investments. 


However, there are three states in which non-compete clauses are generally unavailable 


to employers today: California, North Dakota, and Oklahoma. In these three states, 


employers generally cannot enforce non-compete clauses, so they must protect their 


investments using one or more of the alternatives described above. The experiences of 


these states suggest the alternatives described above are fundamentally viable for 


protecting valuable firm investments. 


Non-compete clauses have been void in California since 1872, in North Dakota 


since 1877, and in Oklahoma since 1890.336F 


337 California is a state where large companies 


have succeeded—it is home to four of the world’s ten largest companies by market 


337 Gilson, supra note 88 at 616 (California); Werlinger v. Mutual Service Casualty Ins. Co., 496 N.W.2d 
26, 30 (N.D. 1993) (North Dakota); Brandon Kemp, Noncompetes in Oklahoma Mergers and Acquisitions, 
88 Okla. Bar J. 128 (Jan. 21, 2017) (Oklahoma). 
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capitalization—and it also maintains a vibrant startup culture.337F 


338 Since the 1980s, 


California has become the global center of the technology sector, and technology firms 


are highly dependent on protecting trade secrets and other confidential information.33 8F 


339 


(Indeed, researchers have posited that high-tech clusters in California may have been 


340)aided by increased labor mobility due to the unenforceability of non-compete clauses.33 9F 


In North Dakota and Oklahoma, the energy industry has thrived, and firms in the energy 


industry depend on the ability to protect trade secrets and other confidential information. 


The economic success in these three states of industries highly dependent on trade 


secrets and other confidential information illustrates that companies have viable 


alternatives to non-compete clauses for protecting valuable investments. Relative to non-


compete clauses, these alternatives are more narrowly tailored to limit impacts on 


competitive conditions. 


The Commission seeks comment on its preliminary finding that employers have 


reasonable alternatives to non-compete clauses for protecting their investments. 


3. The Asserted Benefits from These Justifications Do Not Outweigh the Harms from 


Non-Compete Clauses 


The second reason why the commonly cited business justifications for non-


compete clauses do not alter the Commission’s preliminary determination that non-


compete clauses are an unfair method of competition is that, overall, the asserted benefits 


from these justifications do not outweigh the harms from non-compete clauses. 


338 Josh Dylan, What Is Market Cap In Stocks?, Nasdaq.com (Aug, 12, 2022); Ewing Marion Kauffman 
Found., State Entrepreneurship Rankings, 
https://www.realclearpublicaffairs.com/public_affairs/2019/02/25/kauffman_foundation_state_entrepreneur 
ship_rankings.html. 
339 See, e.g., Gilson, supra note 88 at 594–95. 
340 Id.; Fallick, Fleischman, & Rebitzer, supra note 89. 
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As described above, the Commission preliminarily finds that, for some workers, 


non-compete clauses are exploitative and coercive because they take advantage of 


unequal bargaining power between employers and workers at the time of contracting.340F 


341 


The Commission also preliminarily finds that, for some workers, non-compete clauses 


are exploitative and coercive at the time of the worker’s potential departure from the 


employer because they force a worker to either stay in a job they want to leave or choose 


an alternative that likely impacts their livelihood.341F 


342 For these workers, for whom non-


competes are facially unfair, the justifications for non-compete clauses must overcome a 


high bar to alter the Commission’s preliminary determination that non-compete clauses 


are an unfair method of competition.342F 


343 


In addition, non-compete clauses cause considerable harm to competition in labor 


markets and product and service markets. There is evidence non-compete clauses harm 


both workers and consumers. Non-compete clauses obstruct competition in labor markets 


because they inhibit optimal matches from being made between employers and workers 


across the labor force. The available evidence indicates increased enforceability of non-


compete clauses substantially reduces workers’ earnings, on average, across the labor 


force generally and for specific types of workers.343F 


344 


In addition to the evidence showing non-compete clauses reduce earnings for 


workers across the labor force, there is also evidence non-compete clauses reduce 


earnings specifically for workers who are not subject to non-compete clauses.344F 


345 These 


341 See supra Part IV.A.1.b. 
342 See supra Part IV.A.1.c. 
343 See, e.g., Fashion Originators’ Guild, 312 U.S. at 467–68; Atl. Refining Co., 381 U.S. at 371. 
344 See supra Part II.B.1.b. 
345 See supra Part II.B.1.c. 
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workers are harmed by non-compete clauses, because their wages are depressed, but they 


do not necessarily benefit from any incentives for increased training that non-compete 


clauses may provide. 


Overall, these harms to workers are significant. The Commission estimates that 


the proposed rule, which would prohibit employers from using non-compete clauses, 


would increase workers’ total earnings by $250 to $296 billion per year.34 5F 


346 


The available evidence also indicates non-compete clauses negatively affect 


competition in product and service markets. There is evidence non-compete clauses 


increase consumer prices and concentration in the health care sector.346F 


347 There is also 


evidence non-compete clauses foreclose the ability of competitors to access talent by 


effectively forcing future employers to buy out workers from their non-compete clauses if 


they want to hire them.347F 


348 The weight of the evidence also indicates non-compete clauses 


have a negative impact on new business formation and innovation.34 8F 


349 These harms are 


significant. For example, with respect to consumer prices in the health care sector alone, 


the Commission estimates health spending would decrease by $148 billion annually due 


to the proposed rule.34 9F 


350 


In the Commission’s preliminary view, the asserted benefits from non-compete 


clauses do not outweigh these harms. In short, while there is considerable evidence non-


compete clauses harm both workers and consumers, the evidence that non-compete 


clauses benefit workers or consumers is scant. 


346 See infra Part VII.B.1.a. 
347 See supra Part II.B.2.a. 
348 See supra Part II.B.2.b. 
349 See supra Part II.B.2.c–d. 
350 See infra Part VII.B.2.c. 


103 



https://innovation.34





As described above, the most common justification for non-compete clauses is 


they increase employers’ incentive to make productive investments in, for example, trade 


secrets, customer lists, worker training, and capital investment. There is evidence non-


compete clauses increase employee training and capital investment, as noted above.350F 


351 


However, the considerable harms to workers and consumers are not outweighed because 


an employer has some marginally greater ability to protect trade secrets, customer lists, 


and other firm investments, or because the worker is receiving increased training, or 


because the firm has increased capital investments. If they were, workers would have 


higher earnings when non-compete clauses are more readily available to firms (i.e., when 


legal enforceability of non-compete clauses increases) or prices for consumers would be 


lower. However, the empirical economic literature shows workers generally have lower, 


not higher, earnings when non-compete clause enforceability increases. 


Moreover, the Commission is also not aware of any evidence these potential 


benefits of non-compete clauses lead to reduced prices for consumers. Indeed, the only 


empirical study of the effects of non-compete clauses on consumer prices—in the health 


care sector—finds increased final goods prices as the enforceability of non-compete 


clauses increases.351F 


352 Furthermore, the Commission is not aware of any evidence non-


compete clauses reduce trade secret misappropriation or the loss of other types of 


confidential information. The Commission’s understanding is there is little reliable 


empirical data on trade secret theft and firm investment in trade secrets in general, and no 


reliable data on how non-compete clauses affect these practices. The Commission is also 


351 See supra Part II.B.2.e. 
352 See supra Part II.B.2.a. 
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not aware of evidence that, in the three states in which non-compete clauses are generally 


void, the inability to enforce non-compete clauses has materially harmed workers or 


consumers in those states. 


As a result, the Commission preliminarily finds the asserted benefits from non-


compete clauses do not outweigh the harms. The Commission seeks comment on this 


preliminary finding. 


V. Section-by-Section Analysis 


The Commission is proposing to create a new Subchapter J in Chapter 16 of the 


Code of Federal Regulations. Subchapter J would be titled “Rules Concerning Unfair 


Methods of Competition.” Within Subchapter J, the Commission is proposing to create 


16 CFR part 910—the Non-Compete Clause Rule.35 2F 


353 The Commission describes each 


section of the proposed rule below. 


Section 910.1 Definitions 


Proposed § 910.1 would contain definitions of terms that would be used in the 


Rule. 


1(a) Business Entity 


Proposed § 910.1(a) would define the term business entity. This term would be 


used in proposed § 910.3, which would contain an exception for certain non-compete 


clauses. Under the exception, the Rule would not apply to a non-compete clause entered 


into by a person who is selling a business entity or otherwise disposing of all of the 


person’s ownership interest in the business entity, or by a person who is selling all or 


substantially all of a business entity’s operating assets, when the person restricted by the 


353 For ease of reference, this Part V refers to proposed 16 CFR part 910 as “the Rule.” 
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non-compete clause is a substantial owner of, or substantial member or substantial 


partner in, the business entity at the time the person enters into the non-compete clause. 


The proposed rule would also use the term business entity in proposed § 910.1(e), which 


would define substantial owner, substantial member, or substantial partner as an owner, 


member, or partner holding at least a 25% ownership interest in a business entity. 


Proposed § 910.1(a) would define the term business entity as a partnership, 


corporation, association, limited liability company, or other legal entity, or a division or 


subsidiary thereof. The Commission is proposing to include divisions and subsidiaries in 


the definition because it believes the exception in proposed § 910.3 should apply where a 


person is selling a division or subsidiary of a business entity. The primary rationale for 


the sale-of-a-business exception in proposed § 910.3—that the exception may help to 


protect the value of a business acquired by a buyer—would also apply where a person is 


selling a division or subsidiary of a business entity. Applying the sale-of-a-business 


exception where a person is selling a division or subsidiary of a business entity would 


also be consistent with many state laws that exempt non-compete clauses from certain 


requirements when they are between the seller and buyer of a business, including a 


division or subsidiary of the business.35 3F 


354 


The Commission seeks comment on proposed § 910.1(a). 


1(b) Non-Compete Clause 


Proposed § 910.1(b)(1) would define non-compete clause as a contractual term 


between an employer and a worker that prevents the worker from seeking or accepting 


employment with a person or operating a business after the conclusion of the worker’s 


354 See, e.g., Cal. Bus. & Prof. Code sec. 16601; Mass. Gen. Laws Ann. ch. 149, sec. 24L (definition of 
“noncompetition agreement”); R.I. Gen. Laws sec. 28-59-2(8)(iii). 
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employment with the employer. The Commission believes this is a generally accepted 


definition of the term non-compete clause. 


Proposed § 910.1(b)(1) would limit the coverage of the Rule to non-compete 


clauses between employers and workers. The Rule would not apply to other types of non-


compete clauses—for example, non-compete clauses between two businesses, where 


neither is a worker pursuant to the Rule’s definition of “worker.”354F 


355 While such non-


compete clauses would not be covered by the Rule, they would still be subject to federal 


antitrust law and all other applicable law. 


Furthermore, pursuant to proposed § 910.1(b)(1), the Rule would apply only to 


post-employment restraints—i.e., restrictions on what the worker may do after the 


conclusion of the worker’s employment with the employer. The Rule would not apply to 


concurrent-employment restraints—i.e., restrictions on what the worker may do during 


the worker’s employment. 


Some non-compete clauses do not use language that expressly prohibits a worker 


from competing against their employer, but instead effect the same restriction by 


requiring workers to pay damages if they compete against their employer. State courts 


generally view these contractual terms as non-compete clauses.355F 


356 These contractual 


terms would also be non-compete clauses under proposed § 910.1(b)(1), because they 


prevent a worker from seeking or accepting work with a person or operating a business 


after the conclusion of the worker’s employment with the employer (unless the damages 


specified in the contract are paid). 


355 See proposed § 910.1(f). 
356 See, e.g., Wichita Clinic, P.A. v. Louis, 185 P.3d 946, 951 (Kan. Ct. App. 2008); Intermountain Eye & 
Laser Ctrs., 127 P.3d 121, 127 (Idaho 2005); BDO Seidman v. Hirshberg, 712 N.E.2d 1220, 1222–23 (N.Y. 
1999). 
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Proposed § 910.1(b)(2) would clarify the definition of non-compete clause in 


proposed § 910.1(b)(1) by explaining that whether a contractual term is a non-compete 


clause for purposes of the Rule would depend on a functional test. In other words, 


whether a contractual term is a non-compete clause would depend not on what the term is 


called, but how the term functions. 


In addition to non-compete clauses, employers and workers enter into many other 


types of covenants that restrict what a worker may do after the worker leaves their job, 


including, among others, NDAs; non-solicitation agreements; and TRAs.35 6F 


357 The 


definition of non-compete clause would generally not include these types of covenants, 


because these covenants generally do not prevent a worker from seeking or accepting 


work with a person or operating a business after the conclusion of the worker’s 


employment with the employer. These other types of covenants may affect the way a 


worker competes with their former employer after the worker leaves their job. However, 


they do not generally prevent a worker from competing with their former employer 


altogether; and they do not generally prevent other employers from competing for that 


worker’s labor. For example, if a worker leaves their job with their employer and goes to 


work for a competitor, an NDA the worker signed with their employer may prevent the 


worker from disclosing certain information to the competitor. However, a standard NDA 


would not prevent the worker from seeking or accepting work with the competitor. 


The Commission is concerned, however, that some employers may seek to evade 


the requirements of the Rule by implementing restrictive employment covenants other 


than non-compete clauses that restrain such an unusually large scope of activity that they 


357 See supra Part II.A. 
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are de facto non-compete clauses. Under proposed § 910.1(b)(2), such functional 


equivalents would be non-compete clauses for purposes of the Rule, whether drafted for 


purposes of evasion or not. 


Courts have taken this approach when analyzing whether a contractual term is a 


non-compete clause under state law. For example, in Brown v. TGS Mgmt. Co., LLC, a 


California state court held an NDA that defined confidential information “so broadly as 


to prevent [the plaintiff] from ever working again in securities trading” operated as a de 


facto non-compete clause and therefore could not be enforced under California law, 


which generally prohibits enforcement of non-compete clauses. The NDA in this case 


restrained a far broader scope of activity than a typical NDA. For example, it defined 


“confidential information” as any information that is “usable in” or “relates to” the 


securities industry. As a result, the court concluded it effectively prevented the worker 


from working in the securities industry after his employment ended and was therefore a 


de facto non-compete clause.357F 


358 Similarly, in Wegmann v. London, the U.S. Court of 


Appeals for the Fifth Circuit concluded liquidated damages provisions in a partnership 


agreement were de facto non-compete clauses “given the prohibitive magnitudes of 


liquidated damages they specify.”35 8F 


359 


The purpose of § 910.1(b)(2) is to clarify that, if an employer implements a 


restrictive covenant not called a “non-compete clause” but so unusually broad in scope it 


functions as such, the covenant would be within the definition of non-compete clause in 


proposed § 910.1(b)(1). Proposed § 910.1(b)(2) would state that the term non-compete 


358 57 Cal. App. 5th 303, 306, 316–319 (Cal. Ct. App. 2020). 
359 648 F.2d 1072, 1073 (5th Cir. 1981). 
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clause includes a contractual term that is a de facto non-compete clause because it has the 


effect of prohibiting the worker from seeking or accepting work with a person or 


operating a business after the conclusion of the worker’s employment with the employer. 


Proposed § 910.1(b)(2) would also provide two examples of contractual terms that 


may be de facto non-compete clauses. The first example, based on Brown v. TGS Mgmt. 


Co., LLC, would be a non-disclosure agreement between an employer and a worker 


written so broadly it effectively precludes the worker from working in the same field after 


the conclusion of the worker’s employment with the employer. The second example, 


based on Wegmann v. London, would be a covenant between an employer and a worker 


that requires the worker to pay the employer or a third-party entity for training costs if the 


worker’s employment terminates within a specified time period, where the required 


payment is not reasonably related to the costs the employer incurred for training the 


worker. 


The Commission stresses this list of examples would be a non-exclusive list. 


Restrictive employment covenants other than NDAs and TRAs may also constitute de 


facto non-compete clauses, depending on the facts. In addition, NDAs and TRAs may 


constitute de facto non-compete clauses under factual scenarios other than the scenarios 


outlined in these examples. 


The Commission seeks comment on proposed § 910.1(b)(1) and (2). In addition, 


the Commission is concerned that workplace policies similar to non-compete clauses— 


such as a term in an employee handbook stating workers are prohibited from working for 


competitors after their employment ends—could potentially have negative effects similar 


to non-compete clauses if workers believe they are binding, even if they do not impose a 
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contractual obligation. Therefore, the Commission also seeks comment on whether non-


compete clause should be defined not only as a “contractual term” between an employer 


and a worker, but also as a provision in a workplace policy.359F 


360 


1(c) Employer 


The Rule would apply only to non-compete clauses between employers and 


workers.36 0F 


361 Proposed § 910.1(c) would define employer as a person, as defined in 


15 U.S.C. 57b-1(a)(6), that hires or contracts with a worker to work for the person. 


15 U.S.C. 57b-1(a)(6) defines person as any natural person, partnership, corporation, 


association, or other legal entity, including any person acting under color or authority of 


state law. Thus, proposed § 910.1(c) would effectively define employer as any natural 


person, partnership, corporation, association, or other legal entity, including any person 


acting under color or authority of state law, that hires or contracts with a worker to work 


for the person. 


A person, as defined in 15 U.S.C. 57b-1(a)(6), that hires or contracts with a 


worker to work for the person would be an employer under proposed § 910.1(c) 


regardless of whether the person meets another legal definition of employer, such as a 


definition in federal or state labor law. 


Some entities that would otherwise be employers may not be subject to the Rule 


to the extent they are exempted from coverage under the FTC Act. These entities include 


certain banks, savings and loan institutions, federal credit unions, common carriers, air 


carriers and foreign air carriers, and persons subject to the Packers and Stockyards Act of 


360 See, e.g., D.C. Code sec. 32-581.01(15). 
361 See proposed § 910.1(b)(1). 
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1921,36 1F 


362 as well as an entity that is not “organized to carry on business for its own profit 


or that of its members.”36 2F 


363 Where an employer is exempt from coverage under the FTC 


Act, the employer would not be subject to the Rule. 


Furthermore, state and local government entities—as well as some private 


entities—may not be subject to the Rule when engaging in action protected by the state 


action doctrine. States are subject to the antitrust laws.363F 


364 However, under the state action 


doctrine, federal statutes do not limit the sovereign states’ autonomous authority over 


their own officers, agents, and policies in the absence of clear congressional intent to do 


so.36 4F 


365 The key question is whether the conduct at issue is “compelled by direction of the 


state acting as a sovereign.”365F 


366 The state action doctrine may also be invoked by private 


entities in certain limited scenarios—specifically, where (1) the challenged restraint is 


clearly articulated as and affirmatively expressed as state policy, and (2) the policy is 


actively supervised by the state itself.366F 


367 Thus, some entities that would otherwise be 


employers under proposed § 910.1(c) may not be subject to the Rule when engaging in 


action protected by the state action doctrine. Where private entities are involved, this 


would likely require a highly fact-specific inquiry. 


The Commission seeks comment on proposed § 910.1(c). 


1(d) Employment 


362 15 U.S.C. 45(a)(2). 
363 15 U.S.C. 44. 
364 Goldfarb v. Va. State Bar, 421 U.S. 773, 791–92 (1975). 
365 Parker v. Brown, 317 U.S. 341, 350–51 (1943) (construing the Sherman Act). 
366 Goldfarb, 421 U.S. at 791. 
367 Cal. Retail Liquor Dealers Ass’n v. Midcal Aluminum, Inc., 445 U.S. 97, 105 (1980). 
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The proposed rule would define the term non-compete clause as a contractual 


term between an employer and a worker that prevents the worker from seeking or 


accepting employment with a person, or operating a business, after the conclusion of the 


worker’s employment with the employer. Proposed § 910.1(d) would define employment 


as work for an employer, as the term employer is defined in § 910.1(c). This proposed 


definition would clarify that an employment relationship exists, for purposes of the Rule, 


regardless of whether an employment relationship exists under another law, such as a 


federal or state labor law. The Commission seeks comment on proposed § 910.1(d). 


1(e) Substantial Owner, Substantial Member, and Substantial Partner 


The proposed rule would use the terms substantial owner, substantial member, 


and substantial partner in proposed § 910.3, which would exempt certain non-compete 


clauses from coverage under the Rule. This exception would only be available where the 


party restricted by the non-compete clause is a substantial owner of, or substantial 


member or substantial partner in, the business entity. Limiting the exception to 


substantial owners, substantial members, and substantial partners would ensure the 


exception is only available where the seller’s stake in the business is large enough that a 


non-compete clause may be necessary to protect the value of the business acquired by the 


buyer. 


Proposed § 910.1(e) would define substantial owner, substantial member, and 


substantial partner as an owner, member, or partner holding at least a 25% ownership 


interest in a business entity. The Commission is proposing a threshold of 25% ownership 


interest because the Commission believes the exception should be available where, for 


example, a few entrepreneurs sharing ownership interest in a startup sell their firm. In 
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such a scenario, a non-compete clause may be necessary to protect the value of the 


business acquired by the buyer. For this reason, a threshold of, for example, 51% may be 


too high. 


However, the Commission believes the exception should not be available where 


the ownership interest in question is so small the transfer of ownership interest would not 


be necessary to protect the value of the business acquired by the buyer. For example, the 


exception should not be available where a worker with a small amount of company stock 


sells stock back to the company as part of a stock redemption agreement when the 


worker’s employment ends. The Commission believes a 25% threshold strikes the 


appropriate balance between a threshold that may be too high (and would exclude many 


scenarios in which a non-compete clause may be necessary to protect the value of the 


business acquired by the buyer) and a threshold that may be too low (and would allow the 


exception to apply more broadly than is needed to protect such an interest). 


Instead of establishing a threshold, the Rule could simply use the terms 


substantial owner, substantial member, and substantial partner in proposed § 910.3 and 


leave the interpretation of those terms to case-by-case adjudication. However, if the Rule 


does not define a threshold, sellers of businesses may be unsure whether or not they are 


substantial owners, substantial members, and substantial partners under proposed § 910.3. 


Defining a threshold would provide greater clarity to the public and facilitate compliance 


with the Rule. 


The Commission seeks comment on proposed § 910.1(e). 


1(f) Worker 
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The Rule would apply only to non-compete clauses between employers and 


workers.36 7F 


368 Proposed § 910.1(f) would define worker as a natural person who works, 


whether paid or unpaid, for an employer. Proposed § 910.1(f) would further state the term 


worker includes, without limitation, an employee, individual classified as an independent 


contractor, extern, intern, volunteer, apprentice, or sole proprietor who provides a service 


to a client or customer. 


As this definition states, the term worker would include not only employees, but 


also individuals classified as independent contractors, as well as other kinds of workers. 


Under proposed § 910.1(f), the term worker would include any natural person who 


works, whether paid or unpaid, for an employer, without regard to whether the worker is 


classified as an “employee” under the Fair Labor Standards Act (FLSA) or any other 


statute that draws a distinction between “employees” and other types of workers. Thus, 


gig economy workers such as rideshare drivers would be considered workers for purposes 


of proposed § 910.1(f). 


The Commission is concerned that, if the Rule were to define workers as 


“employees” according to, for example, the FLSA definition, employers may misclassify 


employees as independent contractors to evade the Rule’s requirements. Furthermore, the 


Commission has no reason to believe non-compete clauses that apply to workers such as 


independent contractors or interns negatively affect competitive conditions to a lesser 


degree than non-compete clauses that apply to employees. Such non-compete clauses 


may, in fact, be more harmful to competition, given that these other types of workers tend 


to have shorter employment relationships. In addition, the Commission does not believe 


368 See proposed § 910.1(b)(1). 
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employers have stronger business justifications for applying non-compete clauses to 


independent contractors than they would to employees. 


Proposed § 910.1(f) would also state the term worker does not include a 


franchisee in the context of a franchisee-franchisor relationship. The Commission 


believes that, in some cases, the relationship between a franchisor and franchisee may be 


more analogous to the relationship between two businesses than the relationship between 


an employer and a worker. In addition, the evidentiary record before the Commission 


relates primarily to non-compete clauses that arise solely out of employment. The 


Commission has surveyed the available evidence relating to non-compete clauses and is 


not aware of research on the effects of applying additional legal restrictions to non-


compete clauses between franchisors and franchisees. Therefore, the Commission 


believes it would be appropriate to clarify that a franchisee—in the context of a 


franchisor-franchisee relationship—is not a worker for purposes of proposed § 910.1(f). 


Proposed § 910.1(f) would further clarify, however, the term worker includes a 


natural person who works for the franchisee or franchisor. In addition, proposed 


§ 910.1(f) would clarify non-compete clauses between franchisors and franchisees would 


remain subject to federal antitrust law as well as all other applicable law. These laws 


include state laws that apply to non-compete clauses in the franchise context. The 


Commission is not proposing to find that non-compete clauses between franchisors and 


franchisees are beneficial to competition. 


The Commission seeks comment on proposed § 910.1(f). 


Section 910.2 Unfair Methods of Competition 


2(a) Unfair Methods of Competition 
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Proposed § 910.2(a) would state it is an unfair method of competition for an 


employer to enter into or attempt to enter into a non-compete clause with a worker; 


maintain with a worker a non-compete clause; or represent to a worker that the worker is 


subject to a non-compete clause where the employer has no good faith basis to believe 


the worker is subject to an enforceable non-compete clause. In effect, proposed 


§ 910.2(a) would categorically ban employers from using non-compete clauses, 


because—as of the compliance date—employers would be prohibited from maintaining 


pre-existing non-compete clauses and entering into new non-compete clauses.368F 


369 


Part IV above explains the legal basis for the Commission’s preliminary 


determination that the practices listed in proposed § 910.2(a) are unfair methods of 


competition. This section-by-section analysis for proposed § 910.2(a) describes how each 


of the three prongs of proposed § 910.2(a) would function and explains why the 


Commission is proposing a categorical ban on non-compete clauses. 


How Proposed § 910.2(a) Would Function 


Proposed § 910.2(a) would prohibit an employer from entering into or attempting 


to enter into a non-compete clause with a worker and maintaining with a worker a non-


compete clause. Proposed § 910.2(a) would use both the term “enter into” and the term 


“maintain” to make clear it is an unfair method of competition for an employer to either 


(1) enter into or attempt to enter into new non-compete clauses as of the Rule’s 


compliance date or (2) maintain pre-existing non-compete clauses as of the compliance 


date. The Commission believes non-compete clauses entered into before the compliance 


date implicate the concerns described above in Part IV to the same degree as non-


369 However, employers could still use non-compete clauses where they qualify for the exception in 
proposed § 910.3 for non-compete clauses between the seller and buyer of a business. 
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compete clauses entered into as of the compliance date.369F 


370 As a result, the Commission 


believes it would be appropriate to require employers to rescind non-compete clauses 


entered into before the compliance date, as well as to refrain from entering into or 


attempting to enter into new non-compete clauses starting on the compliance date. 


Furthermore, requiring employers to rescind existing non-compete clauses would 


not impose significant compliance costs, due to the safe harbor in proposed § 910.2(b)(3). 


Under this safe harbor, an employer could comply with the requirement to rescind 


existing non-compete clauses by providing notice to the affected workers. In addition, 


proposed § 910.2(b)(2)(C) would further reduce compliance costs by providing language 


that would presumptively meet this notice requirement. 


Proposed § 910.2(a) would prohibit an employer from attempting to enter into a 


non-compete clause with a worker. An employer attempts to enter a non-compete clause 


with a worker where, for example, the employer provides the worker with the non-


compete clause, but the worker does not sign it. The Commission is concerned that 


attempting to enter into a non-compete clause with a worker would have in terrorem 


effects because, in this situation, the worker may still believe they are subject to a non-


compete clause even if they did not sign it. For example, the worker may not recall 


whether they signed the non-compete clause or may not realize they are not bound by the 


non-compete clause unless they signed it. 


Proposed § 910.2(a) would also prohibit an employer from representing to a 


worker that the worker is covered by a non-compete clause where the employer has no 


good faith basis to believe the worker is subject to an enforceable non-compete clause. 


370 See supra Part IV (describing the reasons for the Commission’s preliminary determination that non-
compete clauses between employers and workers are an unfair method of competition). 
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Workers often lack knowledge of whether employers may enforce non-compete 


clauses.370F 


371 In addition, the available evidence indicates that, in states where non-compete 


clause are void, workers are subject to non-compete clauses at approximately the same 


rate as workers in other states, suggesting that employers may believe workers are 


unaware of their legal rights.37 1F 


372 Because many workers lack knowledge of whether their 


employer may enforce a non-compete clause under state law, they may also be unaware 


of any final rule issued by the Commission prohibiting employers from entering into or 


maintaining non-compete clauses. Employers may seek to exploit this lack of awareness 


by representing to workers that they are subject to a non-compete clause when they are 


not. This would likely have an in terrorem effect on workers, causing them to refrain 


from looking for work or taking another job, thereby furthering the adverse effects on 


competition motivating this proposed rule. As a result, the Commission believes it is 


appropriate for the Rule to prohibit employers from representing to workers that they are 


covered by a non-compete clause. 


In addition, workers—particularly low-income workers—may lack resources to 


litigate against their employers. As a result, mere threats to enforce a non-compete clause 


may deter workers from looking for work with a competitor or starting their own 


business, which would result in the anticompetitive effects described above in Part IV.A. 


Under this “representation” prong of proposed § 910.2(a), an employer would be 


prohibited from, among other things, threatening to enforce a non-compete clause against 


a worker; advising a worker that, due to a non-compete clause, they should not pursue a 


371 See Prescott & Starr, supra note 57 at 10–11. 
372 See Starr, Prescott, & Bishara, supra note 42 at 81. 
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particular job opportunity; or simply telling the worker that the worker is covered by a 


non-compete clause. However, under proposed § 910.2(a), this prohibition on 


representation would only apply where the employer has no good faith basis to believe 


the worker is subject to an enforceable non-compete clause. Proposed § 910.2(a) includes 


this “no good faith basis” exception to ensure the representation prong is consistent with 


the First Amendment. The Supreme Court has held “there can be no constitutional 


objection to the suppression of commercial messages that do not accurately inform the 


public about lawful activity.”37 2F 


373 Accordingly, “[t]he government may ban forms of 


communication more likely to deceive the public than to inform it, or commercial speech 


related to illegal activity.”373F 


374 A rule that prohibits an employer from representing to a 


worker that the worker is subject to a non-compete clause—where the employer has no 


good faith basis to believe that the worker is subject to an enforceable non-compete 


clause—would meet this test because, under such circumstances, an employer would be 


making a false claim and asserting an illegal restraint on worker activity. An employer 


would have no good faith basis to believe that a worker is subject to an enforceable non-


compete clause where non-compete clauses are not enforceable in the relevant state or 


where the validity of the Rule—which would prohibit employers from maintaining or 


entering into non-compete clauses—has been adjudicated and upheld. 


Proposed § 910.2(a) would not apply retroactively. An employer would not 


violate proposed § 910.2(a) where—prior to the compliance date—it entered into or 


attempted to enter into a non-compete clause with a worker; maintained with a worker a 


373 Cent. Hudson Gas & Elec. v. Pub. Serv. Comm’n of N.Y., 447 U.S. 557, 563 (1980). 
374 Id. at 563–64. 


120 







non-compete clause; or represented to a worker that the worker is subject to a non-


compete clause. Instead, proposed § 910.2(a) would require employers to refrain from 


these practices starting on the compliance date. 


Why the Commission Is Proposing A Categorical Ban on Non-Compete Clauses 


Except for certain non-compete clauses between the seller and buyer of a 


business,37 4F 


375 the proposed rule would categorically ban employers from using non-


compete clauses with workers. The proposed rule would prohibit an employer from using 


a non-compete clause with any of its workers, without regard to the worker’s earnings or 


job function. 


The Commission is proposing a categorical ban on non-compete clauses because, 


fundamentally, non-compete clauses obstruct labor market competition through a similar 


mechanism for all workers. Non-compete clauses block workers in a labor market from 


switching to jobs in which they would be better paid and more productive. This harms 


workers who are subject to non-compete clauses. This also harms other workers in the 


labor market, since jobs that may be better matches for those workers are filled by 


workers who are unable to leave their jobs due to non-compete clauses.375F 


376 And this 


harms other firms and potential entrants into the market, who have a more limited pool of 


workers from which to hire. Regardless of a worker’s income or job status, non-compete 


clauses block workers from switching to jobs in which they would be better paid and 


more productive—restricting the opportunities of all workers in that labor market. 


375 See proposed § 910.3. 
376 See supra Part II.B.1. 


121 







The available data do not allow the Commission to estimate earnings effects for 


every occupation. However, the evidentiary record indicates non-compete clauses depress 


wages for a wide range of subgroups of workers across the spectrum of income and job 


function—from hourly workers to highly paid, highly skilled workers such as executives. 


The Commission therefore estimates the proposed rule would increase earnings for 


workers in all of the subgroups of the labor force for which sufficient data is available.376F 


377 


Excluding these workers from the proposed rule would deny these workers the benefits of 


higher earnings through increased competition in the market for their labor. 


The Commission recognizes there are compelling reasons for banning non-


compete clauses that apply more strongly to lower-wage workers. Non-compete clauses 


for lower-wage workers—such as sandwich shop workers, warehouse workers, or 


security guards377F 


378—may be more likely than non-compete clauses for higher-wage 


workers to be exploitative and coercive at the time of contracting and at the time of the 


worker’s potential departure from the employer.37 8F 


379 In addition, the most commonly cited 


justifications for non-compete clauses appear particularly weak when applied to relatively 


lower-wage workers, to the extent such workers are less likely to have access to trade 


380 secrets or confidential information.37 9F 


The Commission believes there are also compelling reasons for banning non-


compete clauses that apply more strongly to highly paid or highly skilled workers such as 


senior executives. As described above, the weight of the available evidence indicates 


377 See infra Part VII.B.1.a. 
378 See supra Part II.A (listing illustrative examples of non-compete clauses). 
379 See infra Part IV.A.1.b–c. 
380 See supra Part IV.B (describing the most commonly cited justifications for non-compete clauses). 
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non-compete clauses negatively affect new business formation, innovation, and the 


ability of competitors to hire skilled workers.380F 


381 Non-compete clauses for highly paid or 


highly skilled workers such as senior executives may be contributing more to these harms 


than non-compete clauses for some other workers, to the extent such workers may be 


likely to start competing businesses, be hired by potential entrants or competitors, or 


develop innovative products and services. Non-compete clauses for highly paid or highly 


skilled workers such as senior executives may also block potential entrants, or raise their 


costs, to a high degree, because such workers are likely to be in high demand by potential 


entrants. As a result, prohibiting non-compete clauses for highly paid or highly skilled 


workers such as senior executives may have relatively greater benefits for consumers 


than prohibiting non-compete clauses for other workers. 


For these reasons, the Commission preliminarily believes a categorical ban on 


non-compete clauses would best achieve the objective of the proposed rule, which is to 


remedy the adverse effects of non-compete clauses on competition in labor markets and 


product and service markets. However, the Commission also believes several alternatives 


to a categorical ban may also accomplish the objectives of the proposed rule to some 


degree, including different standards for senior executives. These alternatives are 


described in detail in Part VI. 


The Commission seeks comment on proposed § 910.2(a). 


2(b) Existing Non-Compete Clauses 


381 See supra Part II.B.2.b–d. 
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Proposed § 910.2(b) would clarify employers’ obligations, and impose additional 


requirements, related to non-compete clauses entered into by the employer prior to the 


compliance date (“existing non-compete clauses”). 


2(b)(1) Rescission Requirement 


Proposed § 910.2(b)(1) would state that, to comply with proposed § 910.2(a)— 


which states it is an unfair method of competition for an employer to maintain with a 


worker a non-compete clause—an employer that entered into a non-compete clause with 


a worker prior to the compliance date must rescind the non-compete clause no later than 


the compliance date. The reasons why the Commission is proposing this rescission 


requirement are described above in the section-by-section analysis for proposed 


§ 910.2(a). 


The requirements in § 910.2(b)(1)–(3) do not apply where a worker’s obligation 


not to compete elapsed prior to the compliance date. This is because the requirements in 


§ 910.2(b)(1)–(3) derive from § 910.2(a), which establishes it is an unfair method of 


competition to maintain with a worker a non-compete clause. An employer does not 


maintain with a worker a non-compete clause, in violation of the Rule, where the 


obligation not to compete elapsed prior to the compliance date. For example, if a worker 


left their job in 2019 and was subject to a two-year obligation not to compete, that 


obligation would have elapsed in 2021, and the employer would not violate the Rule by 


failing to rescind the non-compete clause. 


The Commission seeks comment on proposed § 910.2(b)(1). 


2(b)(2) Notice Requirement 
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Proposed § 910.2(b)(2) would require that the employer provide notice to a 


worker that the worker’s non-compete clause has been rescinded. Proposed § 910.2(b)(2) 


would have three subparagraphs that would impose various requirements related to the 


notice. 


First, proposed § 910.2(b)(2)(A) would state that an employer that rescinds a non-


compete clause pursuant to § 910.2(b)(1) must provide notice to the worker that the 


worker’s non-compete clause is no longer in effect and may not be enforced against the 


worker. Proposed § 910.2(b)(2)(A) would contain a notice requirement because the 


Commission believes the available evidence indicates that many workers are not aware of 


382 Asthe applicable law governing non-compete clauses or their rights under those laws.381F 


a result, if the Commission were to issue a final Non-Compete Clause Rule, many 


workers who had entered into non-compete clauses may be unaware that, due to the Rule, 


their employer is no longer permitted to maintain the non-compete clause. As a result, 


these workers may continue to refrain from leaving their job to work for a competitor or 


start their own business. This would negatively affect competitive conditions in the same 


manner the Commission is concerned about.382F 


383 A notice requirement would help address 


this concern by ensuring workers are informed that their non-compete clause is no longer 


in effect and may not be enforced against them. 


Proposed § 910.2(b)(2)(A) would state further that the employer must provide the 


notice to the worker in an individualized communication. As such, an employer could not 


satisfy the notice requirement by, for example, posting a notice at the employer’s 


382 See Prescott & Starr, supra note 57 at 10–11. 
383 See supra Part IV.A.1.a. 
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workplace that workers’ non-compete clauses are no longer in effect. Proposed 


§ 910.2(b)(2)(A) would also state that the employer must provide the notice on paper or 


in a digital format such as, for example, an email or text message. As such, a notice 


communicated orally would not meet the notice requirement. Allowing employers to 


provide the notice in a digital format would also reduce compliance costs for employers. 


Proposed § 910.2(b)(2)(A) would also require the employer to provide the notice to the 


worker within 45 days of rescinding the non-compete clause. 


Second, proposed § 910.2(b)(2)(B) would state that the employer must provide 


the notice to a worker who currently works for the employer. The Commission believes 


that most employers have contact information available for their current workers and can 


use this contact information to provide the notice. 


Proposed § 910.2(b)(2)(B) would also state that the employer must provide the 


notice to a worker who formerly worked for the employer, provided that the employer 


has the worker’s contact information readily available. Providing the notice to former 


workers may be even more vital than providing the notice to current workers because 


former workers may be refraining actively from competitive activity because they believe 


they are subject to a non-compete clause. However, employers may not have contact 


information readily available for all former workers. Proposed § 910.2(b)(2)(B) would 


therefore require employers to provide the notice to former workers only where the 


employer has the worker’s contact information readily available. The Commission 


believes that this requirement would strike the appropriate balance between providing 


notice to affected workers and minimizing compliance costs for employers. 
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Third, proposed § 910.2(b)(2)(C) would provide model language that would 


satisfy the requirement in proposed § 910.2(b)(2)(A) that the employer “provide notice to 


the worker that the worker’s non-compete clause is no longer in effect and may not be 


enforced against the worker.” The model language is designed to communicate the 


relevant information in a simple and straightforward manner. Proposed § 910.2(b)(2)(C) 


would also clarify that an employer may also use language that is different from the 


model language, provided that the language communicates to the worker that the 


worker’s non-compete clause is no longer in effect and may not be enforced against the 


worker. Proposed § 910.2(b)(2)(C) would reduce compliance costs and increase 


compliance certainty for employers by providing employers with model language they 


could use, while simultaneously providing employers with the flexibility to use other 


language that would communicate the required information. 


The Commission seeks comment on proposed § 910.2(b)(2)(A)–(C). 


2(b)(3) Safe Harbor 


Proposed § 910.2(b)(3) would contain a safe harbor for compliance with the 


rescission requirement in proposed § 910.2(b)(1). Proposed § 910.2(b)(3) would state that 


an employer complies with the rescission requirement described in § 910.2(b)(1) where it 


provides notice to a worker pursuant to § 910.2(b)(2). Consequently, to comply with the 


rescission requirement for purposes of the Rule, an employer could simply send a notice 


to a worker that is compliant with proposed § 910.2(b)(2). An employer that does so 


would not need to take any other steps to comply with the rescission requirement in 


proposed § 910.2(b)(1). The Commission believes that this safe harbor would strike an 
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appropriate balance between ensuring that workers receive adequate notice of their rights 


under the Non-Compete Clause Rule and minimizing compliance costs for employers. 


The Commission seeks comment on proposed § 910.2(b)(3). 


Section 910.3 Exception 


Proposed § 910.3 would exempt certain non-compete clauses between the seller 


and buyer of a business from coverage under the Rule. Proposed § 910.3 would state that 


the requirements of the Rule shall not apply to a non-compete clause that is entered into 


by a person who is selling a business entity or otherwise disposing of all of the person’s 


ownership interest in the business entity, or by a person who is selling all or substantially 


all of a business entity’s operating assets, when the person restricted by the non-compete 


clause is a substantial owner of, or substantial member or substantial partner in, the 


business entity at the time the person enters into the non-compete clause. Proposed 


§ 910.3 would also clarify that non-compete clauses covered by this exception would 


remain subject to federal antitrust law as well as all other applicable law. 


The exception in proposed § 910.3 would apply only in a narrow set of 


circumstances. The Rule, as a whole, would only apply to non-compete clauses between 


employers and workers.38 3F 


384 As a result, the exception in proposed § 910.3 would apply 


only where the party restricted by the non-compete clause is a worker (for example, 


where the seller of a business is going to work for the acquiring business). Where the 


person restricted by the non-compete clause is not a worker, the Rule would not apply as 


an initial matter. 


384 See proposed § 910.1(b). 
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The Commission is proposing the exception in § 910.3 because non-compete 


clauses between the seller and buyer of a business may be unique in certain respects from 


non-compete clauses arising solely out of employment. Specifically, non-compete clauses 


between the seller and buyer of a business may be distinct from non-compete clauses that 


arise solely out of employment because they may help protect the value of the business 


acquired by the buyer. 


This view is consistent with the law of the majority of the states, under which 


non-compete clauses between the seller and buyer of a business are treated differently 


from non-compete clauses arising solely out of employment. For example, while non-


compete clauses are generally void in California, North Dakota, and Oklahoma, each of 


these three states exempts non-compete clauses between the seller and buyer of a 


business from this general rule.384F 


385 In the majority of the 47 states that enforce non-


compete clauses under some circumstances, non-compete clauses between sellers and 


buyers of businesses are reviewed under a more lenient standard than non-compete 


clauses that arise solely out of employment.385F 


386 A frequently cited reason for this 


difference in treatment is that such non-compete clauses implicate an additional interest 


relative to non-compete clauses that arise solely out of employment: they protect the 


value of the business acquired by the buyer.386F 


387 If non-compete clauses between the seller 


and buyer of a business help protect the value of the business acquired by the buyer, 


restricting these types of non-compete clauses could potentially affect business 


385 Cal. Bus. & Prof. Code sec. 16601; N.D. Cent. Code sec. 9-08-06(1); Okla. Stat. Ann. tit. 15, secs. 218 
(sale of a business) and 219 (dissolution of a partnership). 
386 See, e.g., Fla. Stat. Ann. sec. 542.335(1)(d); Hess Newmark Owens Wolf, Inc. v. Owens, 415 F.3d 630, 
634 (7th Cir. 2005); Jiffy Lube Int’l, Inc. v. Weiss Bros., Inc., 834 F. Supp. 683, 691 (D.N.J. 1993). 
387 See, e.g., Strategix, Ltd. v. Infocrossing West, Inc., 142 Cal. App. 4th 1068, 1072–73 (Cal. Ct. App. 4th 
2006); Reed Mill & Lumber Co., 165 P.3d at 736; Bybee, 178 P.3d at 622. 
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acquisitions, including the incentives of various market actors to start, sell, or buy 


businesses. 


The Commission further notes that the evidentiary record described above in Part 


II.B relates primarily to non-compete clauses that arise solely out of employment. Unlike 


non-compete clauses that arise solely out of employment, there has been little empirical 


research on the prevalence of non-compete clauses between the seller and buyer of a 


business. The Commission is also not aware of empirical research on the economic 


effects of applying additional legal restrictions to these types of non-compete clauses. In 


part, this is because all states permit non-compete clauses between buyers and sellers of 


businesses to some degree, and because the laws that apply to these types of non-compete 


clauses have seen fewer changes recently than the laws that apply to non-compete clauses 


that arise solely out of employment. As a result, there have been few natural experiments 


that allow researchers to assess how restricting these types of non-compete clauses may 


affect competition, including any effects on business acquisitions. 


For these reasons, the Commission believes it may be appropriate to exempt non-


compete clauses between the seller and buyer of a business from coverage under the 


Rule. Proposed § 910.3 would clarify, however, that these non-compete clauses would 


remain subject to federal antitrust law and all other applicable law, including state law 


requiring non-compete clauses to be tailored to protect a legitimate business interest and 


to be limited in duration, geographic area, and the scope of activity prohibited. 


Exempting non-compete clauses between the seller and buyer of a business from 


coverage under the Rule would not represent a finding that such non-compete clauses are 


beneficial to competition. It would simply reflect the Commission’s view that it would be 


130 







appropriate to tailor the Rule to non-compete clauses that arise solely out of 


employment—given that non-compete clauses between the seller and buyer of a business 


may implicate unique interests and have unique effects, and that the evidentiary record 


does not permit the Commission to assess these potential effects as thoroughly as the 


potential effects of restricting non-compete clauses that arise solely out of employment. 


The exception in proposed § 910.3 would only apply where the seller of the 


business is a substantial owner of, or substantial member or substantial partner in, the 


business at the time the person enters into the non-compete clause. Proposed § 910.1(e) 


would define substantial owner, substantial member, or substantial partner as an owner, 


member, or partner holding at least a 25% ownership interest in a business entity. The 


exception would therefore not allow non-compete clauses to be applied to a business’s 


workers in connection with the sale of a business, where those workers are not substantial 


owners, members, or partners. The reasons for this proposed 25% threshold are described 


above in the section-by-section analysis for proposed § 910.1(e). 


The Commission seeks comment on proposed § 910.3. 


Section 910.4 Relation to State Laws 


The Supremacy Clause of the U.S. Constitution provides that the Constitution, 


and the laws of the United States made pursuant to the Constitution, “shall be the 


supreme Law of the Land.”387F 


388 Hence, federal law preempts any state law that conflicts 


with the exercise of federal power.38 8F 


389 Such conflict preemption occurs either “where it is 


impossible for a private party to comply with both state and federal law” or where state 


388 U.S. Const. art. VI, cl. 2. 
389 Fid. Fed. Sav. & Loan Ass’n v. de la Cuesta, 458 U.S. 141, 153 (1982) (citing roots in the Supremacy 
Clause); McCulloch v. Md., U.S. Supreme Court, 4 Wheat 159 (1819) (citing the Supremacy Clause and the 
Necessary and Proper Clause (Article I, Section 8, clause 18)). 
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law “stands as an obstacle to the accomplishment and execution of the full purposes and 


objectives of Congress.”389F 


390 Congressional intent to preempt state law can be expressed in 


the statutory language itself (express preemption) or implied in the structure and purpose 


of federal law (implied preemption).390F 


391 Federal regulations “have no less pre-emptive 


effect than federal statutes,”391F 


392 and agencies themselves, implementing federal statutes, 


can expressly preempt conflicting state laws and regulations.392F 


393 


In some instances, a federal law may fully preempt contrary state laws. In others, 


federal law may impliedly or expressly respect the continuing and concurrent exercise of 


state power, thus setting a regulatory “floor” but not a “ceiling.”393F 


394 The Commission 


notes that “Congress intended the federal antitrust laws to supplement, not displace, state 


395 antitrust remedies.”394F 


The proposed rule would contain an express preemption provision. Proposed 


§ 910.4 would provide that the Rule shall supersede any state statute, regulation, order, or 


interpretation to the extent that such statute, regulation, order, or interpretation is 


inconsistent with the Rule.395F 


396 Proposed § 910.4 would further provide that a state statute, 


regulation, order, or interpretation is not inconsistent with the provisions of the Rule if 


the protection such statute, regulation, order, or interpretation affords any worker is 


greater than the protection provided under the Rule.  


390 Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363, 372–73 (2000). 
391 Cipollone v. Liggett Grp., Inc., 505 U.S. 504, 516 (1992); Jones v. Rath Packing Co., 430 U.S. 519, 525 
(1977). 
392 Fid. Fed. Sav. & Loan Ass’n, 458 U.S. at 153. 
393 Id.; see also U.S. v. Shimer, 367 U.S. 374, 383 (1961). 
394 See, e.g., Oneok, Inc. v Learjet, Inc., 575 U.S. 373, 384–85 (2015). 
395 Cal. v. ARC Am. Corp., 490 U.S. 93, 102 (1989). 
396 In this Part V, we refer to state statutes, regulations, orders, or interpretations as “state laws” for ease of 
reference. 
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This preemption provision would reflect the Commission’s intent that the Non-


Compete Clause Rule establish a regulatory floor, not a ceiling. Under the proposed 


preemption provision, state laws that are inconsistent with the Rule would be preempted. 


One example would be a state law providing that an employer may enforce a non-


compete clause against a worker where the non-compete clause is tailored to a legitimate 


business interest and reasonably limited in duration, geographic area, and scope of 


activity prohibited. Such a law would be inconsistent with proposed § 910.2(a), which 


would state that it is an unfair method of competition—and therefore a violation of 


Section 5 of the FTC Act—for an employer to enter into, attempt to enter into, or 


maintain a non-compete clause with a worker. Under proposed § 910.4, proposed 


§ 910.2(a) would preempt the contrary state law to the extent that it conflicts with 


proposed § 910.2(a). 


However, under the second sentence of proposed § 910.4, a state law would not 


conflict with the provisions of the Rule if the state law afforded greater protection to the 


worker than the protection provided under the Rule. For example, as noted above, 


proposed § 910.3 would exempt certain non-compete clauses between the seller and 


buyer of a business from coverage under the Rule. If a state were to prohibit employers 


from entering into, attempting to enter into, or maintaining all non-compete clauses— 


including non-compete clauses between the seller and buyer of a business—an employer 


could comply with both the state law and the Rule by not entering into, attempting to 


enter into, or maintaining non-compete clauses between the seller and buyer of a 


business. 


The Commission seeks comment on proposed § 910.4. 
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Section 910.5 Compliance Date 


The proposed rule would establish a separate effective date and compliance date. 


Under proposed § 910.5, the proposed rule’s effective date would be the date that is 60 


days after the final rule is published in the Federal Register. The proposed rule’s 


compliance date would be the date that is 180 days after the final rule is published in the 


Federal Register. In this NPRM, the Commission refers to the 180-day period between 


the publication of the final rule and the compliance date as the “compliance period.” 


Compliance with § 910.2(a). The Commission expects that employers would need 


to undertake the following two types of tasks during the compliance period to be prepared 


to comply with § 910.2(a) starting on the compliance date. First, starting on the 


compliance date, employers would be prohibited from maintaining existing non-compete 


clauses (i.e., non-compete clauses that the employer entered into with a worker prior to 


the compliance date).39 6F 


397 As a result, during the compliance period, an employer would 


need to assess whether to implement replacements for existing non-compete clauses, such 


as NDAs; draft those covenants; and then negotiate and enter into those covenants with 


the relevant workers. Second, an employer would be prohibited from entering into new 


non-compete clauses starting on the compliance date.397F 


398 As a result, during the 


compliance period, employers would need to, for example, remove any non-compete 


clauses from employment contracts that they provide to new workers. The Commission 


believes that 180 days—or approximately six months—would be enough time for 


employers to accomplish each of these two tasks. 


397 See proposed § 910.2(a). 
398 Id. 
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Compliance with § 910.2(b)(1)–(3). To comply with § 910.2(b)(1)–(3) starting on 


the compliance date, an employer would be required to rescind, no later than the 


compliance date, any non-compete clauses that it entered into prior to the compliance 


date.398F 


399 Where an employer rescinds a non-compete clause, the employer would be 


required to provide notice to the worker that the worker’s non-compete clause is no 


longer in effect and may not be enforced against the worker.399F 


400 This notice may be 


provided in a digital format, such as an email or text message.400F 


401 The Rule would require 


the employer to provide the notice to the worker within 45 days of rescinding the non-


compete clause.401F 


402 Employers would be required to provide the notice to current 


workers, as well as former workers where the employer has the former worker’s contact 


information readily available.402F 


403 To reduce compliance costs, the Rule would provide 


model language that employers may use for the notice.403F 


404 However, employers would 


have the flexibility to use language other than the model language, provided that it 


communicates to the worker that the worker’s non-compete clause is no longer in effect 


and may not be enforced against the worker.404F 


405 The Rule would also provide a safe 


harbor that would allow an employer to comply with the Rule’s rescission requirement by 


providing a compliant notice.405F 


406 The Commission believes that this would significantly 


reduce compliance costs. The Commission believes that the 180-day compliance period 


399 See proposed § 910.2(b)(1). 
400 See proposed § 910.2(b)(2)(A)–(C). 
401 See proposed § 910.2(b)(2)(A). 
402 Id. 
403 Id. 
404 See proposed § 910.2(b)(2)(C). 
405 Id. 
406 See proposed § 910.2(b)(3). 
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would provide employers with sufficient time to prepare to rescind existing non-compete 


clauses no later than the compliance date. 


The Commission is proposing an effective date of 60 days after publication of the 


final rule in the Federal Register because it expects that the final rule would likely be a 


major rule under the Congressional Review Act (CRA). Under the CRA, a “major rule” 


may not take effect fewer than 60 days after the rule is published in the Federal 


Register.406F 


407 The CRA further states that a rule is a “major rule” if it has an annual effect 


on the economy of $100 million or more.40 7F 


408 The Commission believes that the impacts of 


the proposed rule, if finalized, would be large enough that the final rule would be a major 


409 rule under the CRA.40 8F 


The Commission seeks comment on proposed § 910.5. 


VI. Alternatives to the Proposed Rule 


In this Part VI, the Commission describes alternatives to the proposed rule.40 9F 


410 


This Part VI addresses the alternatives related to the rule’s fundamental design. These 


alternatives flow from two key questions: (1) whether the rule should impose a 


categorical ban on non-compete clauses or a rebuttable presumption of unlawfulness, and 


(2) whether the rule should apply uniformly to all workers or whether there should be 


exemptions or different standards for different categories of workers. The different 


407 5 U.S.C. 801(a)(3)(A). 
408 5 U.S.C. 804(2). 
409 See infra Part VII (analyzing the costs and benefits of the proposed rule). 
410 The Commission intends for this Part VI to satisfy the requirements in Section 22 of the FTC Act that, 
in an NPRM, the Commission issue a preliminary regulatory analysis that shall contain “a description of 
any reasonable alternatives to the proposed rule which may accomplish the stated objective of the rule in a 
manner consistent with applicable law” and “a preliminary analysis of the effectiveness of the proposed 
rule and each alternative in meeting the stated objectives of the proposed rule.” 15 U.S.C. 57b-3(b)(1)(B)– 
(C). 
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permutations of the answers to each of these questions yield the different alternatives for 


the rule’s fundamental design. 


This Part VI does not generally address alternatives related to the design of 


specific regulatory provisions. For example, proposed § 910.1(e) defines a substantial 


owner, substantial member, or substantial partner as an owner, member, or partner 


holding at least a 25% ownership interest in a business entity. In a final rule, the 


Commission could set this standard at a different percentage level—for example, 50% or 


10%. The Commission seeks comment on these types of granular questions not in this 


Part VI, but in the section-by-section analysis for the relevant provision in Part V above. 


A. Two Key Dimensions of Alternatives 


In Part IV above, the Commission preliminarily finds that the use of non-compete 


clauses by employers is an “unfair” method of competition under Section 5. For workers 


who are not senior executives, the Commission preliminarily finds that non-compete 


clauses are “unfair” under Section 5 in three independent ways. First, the use by 


employers of non-compete clauses is restrictive conduct that negatively affects 


competitive conditions. Second, non-compete clauses are exploitative and coercive at the 


time of contracting while burdening a not insignificant volume of commerce. Third, non-


compete clauses are exploitative and coercive at the time of the worker’s potential 


departure from the employer while burdening a not insignificant volume of commerce.410F 


411 


For workers who are senior executives, the Commission preliminarily finds that 


the use by employers of non-compete clauses is “unfair” under Section 5 because such 


non-compete clauses are restrictive conduct that negatively affects competitive 


411 See supra Part IV.A.1. The Commission also preliminarily finds that non-compete clauses are a “method 
of competition.” See supra Part IV.A.2. 
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conditions. Indeed, as described above in Part IV.A.1.a.ii, the Commission preliminarily 


believes that non-compete clauses for senior executives may harm competition in product 


markets in unique ways. (The second and third preliminary findings described above— 


that non-compete clauses are exploitative and coercive at the time of contracting and at 


the time of a worker’s potential departure—do not apply to senior executives.) In Part IV, 


the Commission seeks comment on whether this different unfairness analysis should also 


apply to highly paid or highly skilled workers who are not senior executives. 


The objective of the proposed rule is to remedy these adverse effects from the use 


of non-compete clauses. The proposed rule would seek to accomplish this objective by 


prohibiting an employer from entering into or attempting to enter into a non-compete 


clause with a worker; maintaining with a worker a non-compete clause; and, under 


certain circumstances, representing to a worker that the worker is subject to a non-


compete clause.411F 


412 


The proposed rule would ban non-compete clauses categorically, with a limited 


exception for certain non-compete clauses between the seller and buyer of a business.412F 


413 


In Part V, the Commission explains why it is proposing a categorical ban on non-compete 


414 clauses.413F 


There are two key dimensions of alternatives related to the rule’s fundamental 


design. First, instead of a categorical ban, the Commission could adopt a rebuttable 


412 See proposed § 910.2(a). For ease of reference, this Part VI employs the term “use of non-compete 
clauses” to refer to the specific conduct that the proposed rule would prohibit. 
413 See proposed § 910.3. As described in Part V (in the section-by-section analysis for proposed 
§ 910.1(c)), the proposed rule would also not apply to employers to the extent they are exempt under 
Section 5(a)(2) of the FTC Act, and the proposed rule may not apply under certain circumstances due to the 
state action doctrine. 
414 See supra Part V, in the section-by-section analysis for proposed § 910.2(a). 
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presumption of unlawfulness. Under this approach, it would be presumptively unlawful 


for an employer to use a non-compete clause, but the use of a non-compete clause would 


be permitted if the employer could meet a certain evidentiary burden, based on a standard 


that would be articulated in the rule. Second, instead of applying to all workers 


uniformly, the Rule could include exemptions or different standards for different 


categories of workers. These exemptions or different standards could be based on a 


worker’s job functions, earnings, another factor, or some combination of factors. 


1. Categorical Ban vs. Rebuttable Presumption 


The Commission could adopt a rebuttable presumption of unlawfulness instead of 


a categorical ban. Under this approach, it would be presumptively unlawful for an 


employer to use a non-compete clause. However, the use of a non-compete clause would 


be permitted if the employer could meet a certain evidentiary burden, based on a standard 


that would be articulated in the rule. The rationale behind this approach would be that 


prohibiting employers from using non-compete clauses is an appropriate default rule in 


light of the adverse effects on competition from their use in the aggregate; however, there 


may be specific sets of facts under which their use may be justified, so it would be 


appropriate to permit employers to use them in those cases. 


Conceptually, the rebuttable presumption approach would be similar to “quick 


look” analysis under antitrust law. In antitrust cases, most restraints are analyzed under 


the rule of reason, which entails an intensive, fact-specific assessment of market power 


and market structure to determine a restraint’s actual effect on competition.41 4F 


415 However, 


where “the great likelihood of anticompetitive effects can be easily ascertained,” a court 


415 See, e.g., Am. Express Co., 138 S. Ct. at 2284. 


139 



https://competition.41





may also adopt a truncated, or “quick look,” rule of reason analysis.415F 


416 Courts apply 


quick look analysis where, “based upon economic learning and the experience of the 


market, it is obvious that a restraint of trade likely impairs competition.”416F 


417 In such cases, 


“the restraint is presumed unlawful and, in order to avoid liability, the defendant must 


either identify some reason the restraint is unlikely to harm consumers or identify some 


418 Acompetitive benefit that plausibly offsets the apparent or anticipated harm.”417F 


rebuttable presumption in the Rule would mirror this approach. Non-compete clauses 


would be presumed unlawful, based on the “economic learning and experience of the 


market” summarized in Part IV above, but the use of a non-compete clause would be 


permitted if the employer could make a showing that satisfies a certain standard. 


The rebuttable presumption approach would also be similar in many respects to 


the current common law governing non-compete clauses. In most states, non-compete 


clauses are disfavored, but are permitted if an employer can identify a legitimate business 


interest and if the non-compete clause is reasonable with respect to geographic area, 


duration, and the scope of activity prohibited.418F 


419 Similarly, under the rebuttable 


presumption approach, non-compete clauses would be presumptively unlawful but would 


be permitted under certain circumstances. 


One important question related to the rebuttable presumption approach is what the 


test for rebutting the presumption should be. The Commission preliminarily believes that, 


if it were to adopt a rebuttable presumption in a final rule, it would adopt a test that is 


416 See, e.g., Calif. Dental Ass’n v. Fed. Trade Comm’n, 526 U.S. 756, 770 (1999). 
417 Polygram Holding, Inc. v. Fed. Trade Comm’n, 416 F.3d 29, 36 (D.C. Cir. 2005). 
418 Id. 
419 See supra Part II.C.1. 
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more restrictive than the current common-law standard. Otherwise, the Rule would be no 


more restrictive than current law, and the objective of the Rule—to remedy the adverse 


effects to competition from employers’ use of non-compete clause—would not be 


achieved. 


One option would be a test derived from the quick look test. For example, the rule 


could allow an employer to rebut the presumption where the employer “shows by clear 


and convincing evidence that the non-compete clause is unlikely to harm competition in 


labor markets or product or service markets, or identifies some competitive benefit that 


plausibly outweighs the apparent or anticipated harm.” Alternatively, the test could focus 


exclusively on either of these two prongs: unlikeliness of harm to competition, or 


presence of a competitive benefit that plausibly outweighs the apparent or anticipated 


harm to competition. A term other than “clear and convincing evidence,” such as 


“preponderance of the evidence,” could also be used. 


Another option would be a test that piggybacks on state law. For example, the rule 


could allow an employer to rebut the presumption where the employer “shows by clear 


and convincing evidence that a non-compete clause is necessary to protect a legitimate 


business interest.” This would be a higher standard than the current common law test 


because it would require an employer to show not only that it has a “legitimate business 


interest” under state law, but that it cannot protect this interest in another way—for 


example, through the use of an NDA. The test could also use the term “reasonably 


necessary” instead of “necessary,” or a term other than “clear and convincing evidence, 


such as “preponderance of the evidence.” The Commission could also establish what 


“legitimate business interests” could justify a non-compete clause and which could not. 


141 







The Commission preliminarily believes the categorical ban in the proposed rule 


would advance the proposed rule’s objectives to a greater degree than the rebuttable 


presumption approach. The Commission is concerned that the rebuttable presumption 


approach could foster confusion among employers and workers because the question of 


whether an employer may use a non-compete clause would depend on an abstract legal 


test rather than a bright-line rule. Under a categorical ban, it would be clear non-compete 


clauses are prohibited. In contrast, under the rebuttable presumption approach, it may be 


difficult for both employers and workers to know whether a particular non-compete 


clause meets the abstract legal test articulated in the rule. For example, it may be difficult 


for an employer or worker to know whether a particular non-compete clause is “unlikely 


to harm competition in labor markets or product or service markets,” whether “there is 


some competitive benefit that plausibly outweighs the apparent or anticipated harm,” or 


whether a non-compete clause is “necessary” to protect a legitimate business interest. 


Furthermore, because only the Commission can enforce a rule issued under Section 6(g), 


the development of the law—and therefore clarity for employers—would be slow in 


coming. 


However, the rebuttable presumption could also have some advantages over a 


categorical ban. If there were to be specific factual scenarios, unanticipated by the 


Commission, in which a particular non-compete clause did not implicate the 


anticompetitive concerns the Commission is concerned about, the rebuttable presumption 


would allow the clause to be used. 
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The Commission seeks comment on whether it should adopt a rebuttable 


presumption instead of a categorical ban and what the test for rebutting the presumption 


should be. 


2. Uniform Rule vs. Differentiation 


In addition to establishing a categorical ban on non-compete clauses, the proposed 


rule would apply uniformly to all workers. Employers covered by the rule—i.e., 


employers other than those exempt from coverage under the FTC Act419F 


420—would be 


prohibited from using a non-compete clause with a worker, except in limited scenarios 


where the non-compete clause is between the seller and buyer of a business.42 0F 


421 


Rather than applying a rule uniformly to all workers, the Commission could apply 


different rules to different categories of workers based on a worker’s job function, 


occupation, earnings, another factor, or some combination of factors. For example, the 


rule could ban non-compete clauses for workers generally, but could apply a rebuttable 


presumption to non-compete clauses for workers whose earnings are above a certain 


threshold (or could exempt such workers altogether). 


This Part VI uses the term “more-lenient standards” to refer to the more relaxed 


regulatory standards that would apply to certain categories of workers—such as the 


workers above the earnings threshold in the example above—under this approach. This 


Part VI also uses the term “more-stringent standards” to refer to the stricter standards that 


would apply to certain categories of workers, such as the workers below the earnings 


threshold in the second example above. 


420 See supra Part V, in the section-by-section analysis for proposed § 910.1(c), for additional discussion of 
this issue. 
421 See proposed § 910.3. 
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As described above in Part II.C.1, the recent non-compete clause statutes many 


states have enacted have generally differentiated among categories of workers. Most of 


these states have restricted non-compete clauses only for workers below a threshold 


based on the worker’s earnings or a similar factor, such as whether the worker is non-


exempt under the FLSA or whether the worker is an hourly worker.421F 


422 


There are three main ways a rule could differentiate among workers. First, a rule 


could apply different standards to workers based on the workers’ job functions or 


occupations. For example, a rule could apply more-lenient standards to non-compete 


clauses for senior executives or could exempt them from coverage altogether. 


Second, a rule could apply different standards to workers based on some 


combination of job functions/occupations and a worker’s earnings. For example, the rule 


could apply more-lenient standards to workers who qualify for the FLSA exemptions for 


“executives” and “learned professionals.”42 2F 


423 Workers qualify for these FLSA exemptions 


(which exempt the worker from minimum-wage and overtime-pay rules) if they earn 


above a certain amount and perform certain types of job duties.42 3F 


424 Another potential 


alternative could be to apply more-lenient standards to a worker who qualifies for any 


FLSA exemption.424F 


425 


Third, like the recent state statutes described above, a rule could apply different 


standards based on the worker’s earnings. An earnings threshold could be relatively high 


(as in, e.g., the State of Washington, where a non-compete clause is void unless the 


422 See supra Part II.C.1. 
423 See 29 CFR 541.100; 29 CFR 541.200. 
424 See Dep’t of Labor, Fact Sheet #17A: Exemption for Executive, Administrative, Professional, Computer 
& Outside Sales Employees Under the Fair Labor Standards Act (FLSA) (Sept. 2019). 
425 See Dep’t of Labor, Handy Reference Guide to the Fair Labor Standards Act, entry under Exemptions, 
https://www.dol.gov/agencies/whd/compliance-assistance/handy-reference-guide-flsa#8. 
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worker’s annual earnings exceed $100,000 for employees and $250,000 for independent 


contractors); in the middle (as in, e.g., Virginia, where employers may not enter into, 


enforce, or threaten to enforce a non-compete clause with a worker whose average 


weekly earnings are less than the Commonwealth’s average weekly wage); or relatively 


low (as in, e.g., Maryland, where non-compete clauses are void where a worker earns 


equal to or less than $15 per hour or $31,200 per year).425F 


426 The Commission also believes 


if it were to adopt a threshold based on earnings, it would be appropriate to index the 


earnings level to inflation, to ensure as well as possible that the threshold continues to 


correspond to the Commission’s justification for it. 


A rule could also differentiate among workers based on a different factor, or 


based on some combination of factors. 


The Commission preliminarily concludes applying the rule uniformly to all 


workers would advance the proposed rule’s objectives to a greater degree than 


differentiating among workers. As described in Part V above, non-compete clauses 


obstruct labor market competition in a similar way for all workers, regardless of a 


worker’s income or job status.42 6F 


427 Whether a labor market includes high earners or low-


wage workers, non-compete clauses block workers in that market from switching to jobs 


in which they would be better paid and more productive—restricting the opportunities of 


all workers in that labor market. The Commission estimates the proposed rule would 


increase earnings for workers across the labor force, as well as for workers in all of the 


subgroups of the labor force for which sufficient data are available—from hourly workers 


426 See supra note 149 and accompanying text. 
427 See supra Part V (in the section-by-section analysis for proposed § 910.2(a)). 
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to highly paid, highly skilled workers such as executives.42 7F 


428 Excluding these workers 


from the proposed rule would deny these workers the benefits of higher earnings through 


increased competition in the market for their labor. 


The Commission also preliminarily concludes a rule that applies uniformly to all 


workers would better ensure workers are aware of their rights under the rule. For 


example, the Commission believes employers generally know whether a particular 


worker is exempt under the FLSA, but many workers may not know this themselves. 


Therefore, if the Rule were to prohibit non-compete clauses with FLSA non-exempt 


workers, and an employer were to enter into a non-compete clause with an FLSA non-


exempt worker in violation of the Rule, the worker may not know whether the non-


compete clause is valid. 


If the Commission were to adopt a final rule differentiating among categories of 


workers, it may also adopt a severability clause indicating the Commission intends for the 


standards to be severable.42 8F 


429 If a regulatory provision is severable, and one part of the 


provision is invalidated by a court, the court may allow the other parts of the provision to 


remain in effect.42 9F 


430 When analyzing whether a provision is severable, courts consider 


both (a) the agency’s intent and (b) whether severing the invalid parts of the provision 


would impair the function of the remaining parts.430F 


431 Including a severability clause 


would clarify the Commission’s intent that, if a court were to invalidate the standards for 


one category of workers, the other standards would remain in effect. The Commission 


428 See infra Part VII.B.1.a. 
429 The Commission may adopt a severability clause even if it did not apply different standards to the 
different categories of workers. 
430 See, e.g., Davis Cnty. Solid Waste Mgmt. v. EPA, 108 F.3d 1454, 1459 (D.C. Cir. 1997). 
431 Id. at 1460. 


146 



https://effect.42

https://severable.42

https://executives.42





also believes if it were to adopt a final rule differentiating between categories of workers, 


and a court were to strike down the rules for one category, that would not impair the 


function of the remaining provisions. If every worker falls into only one category, and 


one or more (but not all) of the standards were to be invalidated, an employer could 


simply comply with the standards that remain in effect. 


The Commission seeks comment on whether it should differentiate between 


workers rather than adopting a rule that applies uniformly to all workers. In addition, the 


Commission seeks comment on what the specific threshold(s) should be. 


B. Discrete Alternatives 


As described above, there are two key dimensions of alternatives related to the 


fundamental design of the rule. The first is whether the rule should impose a categorical 


ban on non-compete clauses or a rebuttable presumption of unlawfulness. The second is 


whether the rule should apply uniformly to all workers or whether there should be 


exemptions or different standards for different categories of workers, using one or more 


thresholds based on a worker’s job functions, earnings, some other factor, or some 


combination of factors. The different permutations of the answers to each of these 


questions yield the different alternatives for the rule’s fundamental design. As a result, 


the number of potential alternatives to the proposed rule is nearly limitless. However, for 


the purpose of focusing public comment, this Part VI.B describes four discrete 


alternatives to the proposed rule. The Commission preliminarily believes each of these 


alternatives may further the objectives of the proposed rule, to some degree. 


For each of the alternatives described below, the Commission could adopt a 


variety of different thresholds. As described above in Part VI.A.2, a threshold could be 
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based on job functions, the worker’s occupation, earnings, some other factor, or some 


combination of factors. A threshold could be set relatively high, relatively low, or in the 


middle. 


1. Alternative #1: Categorical Ban Below Threshold, Rebuttable Presumption Above 


Under Alternative #1, the rule would categorically ban the use of non-compete 


clauses for some workers and apply a rebuttable presumption of unlawfulness to non-


compete clauses for the other workers. For example, the rule could ban non-compete 


clauses generally, but apply a rebuttable presumption to workers who qualify for the 


FLSA exemptions for executives or learned professionals.43 1F 


432 Or the rule could ban non-


compete clauses but apply a rebuttable presumption to workers who earn more than 


$100,000 per year. 


The Commission is not proposing this approach due to the preliminary concerns, 


described above in Parts VI.A.1 and VI.A.2, about the rebuttable presumption approach 


and about differentiating among categories of workers. However, the Commission seeks 


comment on this alternative. 


2. Alternative #2: Categorical Ban Below Threshold, No Requirements Above 


Under Alternative #2, the rule would categorically ban the use of non-compete 


clauses for some workers and not apply any requirements to the other workers. In effect, 


the other workers would simply be exempt from coverage under the rule. This approach 


would be similar to the recent non-compete clause statutes many states have enacted.432F 


433 


For example, like the recent State of Washington statute, the rule could prohibit the use 


432 See supra note 423–424 and accompanying text. 
433 See supra note 149. 
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of non-compete clauses for employees earning $100,000 or less per year and independent 


contractors earning less than $250,000 or less per year. Or, like the recent Massachusetts 


and Rhode Island statutes, the rule could prohibit the use of non-compete clauses for 


workers who are non-exempt under the FLSA. 


The Commission is not proposing this approach due to its preliminary concerns, 


described above in Part VI.A.2, about differentiating among categories of workers. 


However, the Commission seeks comment on this alternative. 


3. Alternative #3: Rebuttable Presumption for All Workers 


Under Alternative #3, the rule would apply a rebuttable presumption of 


unlawfulness to non-compete clauses for all workers. This approach would be similar to 


the proposed rule in that it would apply uniformly to all U.S. workers. However, instead 


of a categorical ban, the rule would apply a rebuttable presumption. The Commission is 


not proposing this approach due to its preliminary concerns with the rebuttable 


presumption approach, which are described above in Part VI.A.1. However, the 


Commission seeks comment on this alternative. 


4. Alternative #4: Rebuttable Presumption Below Threshold, No Requirements Above 


Under Alternative #4, the rule would apply a rebuttable presumption of 


unlawfulness to non-compete clauses for some workers and not apply any requirements 


to the other workers. This approach would be similar to Alternative #2, except that, 


instead of categorically banning non-compete clauses for workers below the threshold, 


the rule would apply a rebuttable presumption. The Commission is not proposing this 


approach due to the preliminary concerns, described above in Parts VI.A.1 and VI.A.2, 
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about the rebuttable presumption approach and about differentiating among categories of 


workers. However, the Commission seeks comment on this alternative. 


The Commission seeks comment on each of these alternatives described in this 


Part VI.B, including whether the alternative would advance the objectives of the 


proposed rule to a greater or lesser degree than the proposed rule, and how the 


Commission should design the rule if it were to adopt the alternative. 


C. Different Standards for Senior Executives 


In addition to seeking comment generally on whether the rule should apply 


uniformly to all workers or differentiate between categories of workers,433F 


434 the 


Commission seeks comment specifically on whether it should adopt different standards 


for non-compete clauses with senior executives.434F 


435 


The proposed rule would categorically ban non-compete clauses for all workers, 


including senior executives. However, the Commission recognizes non-compete clauses 


for senior executives may present distinct concerns. As described in Part IV, the 


Commission preliminarily finds that, like non-compete clauses for other workers, non-


compete clauses for senior executives negatively affect competitive conditions in labor 


markets.435F 


436 The Commission also preliminarily finds non-compete clauses for senior 


executives negatively affect competitive conditions in product and service markets, and 


they may do so in unique ways.436F 


437 However, unlike non-compete clauses for other 


workers, the Commission does not preliminarily find non-compete clauses for senior 


434 See supra Part VI.A.2. 
435 The Commission could also define senior executives as a separate category, but apply the same 
standards to senior executives as to other workers. 
436 See supra Part IV.A.1.a.i. 
437 See supra Part IV.A.1.a.ii. 
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executives are exploitative and coercive at the time of contracting or at the time of the 


worker’s potential departure.437F 


438 


Given that non-compete clauses for senior executives may present distinct 


concerns, the Commission is interested in the public’s views about whether different 


standards for senior executives would be appropriate. For example, the Commission 


could adopt a categorical ban on non-compete clauses for workers in general, but apply a 


rebuttable presumption of unlawfulness for senior executives or exempt senior executives 


altogether. 


The Commission seeks comment on how, if the Commission were to adopt 


different standards for senior executives, this category of workers should be defined. The 


Commission is not aware of a generally accepted legal definition of “senior executive.” 


This term may be challenging to define, given the variety of organizational structures 


used by employers. The Commission could cross-reference a definition in an existing 


federal regulation, such as the definition of “named executive officer” in Securities and 


Exchange Commission (SEC) Regulation S-K43 8F 


439 or the definition of “executive officers” 


in SEC Rule 3b-7;439 F 


440 adopt a definition closely based on a definition in an existing 


federal regulation; adopt a new definition; define the category according to a worker’s 


earnings; use some combination of these approaches; or use a different approach. The 


Commission seeks comment on what definition would draw the appropriate line—with 


respect to which workers should be covered by the different standards—while providing 


sufficient clarity to employers and workers. 


438 See supra Part IV.A.1.b–c. 
439 17 CFR 229.402(a)(3). 
440 17 CFR 203.501(f). 
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In addition, the Commission seeks comment on whether these different standards 


should also be applied to other highly paid or highly skilled workers who are not senior 


executives, including specifically how such a category should be defined. 


D. Coverage of Non-Compete Clauses Between Franchisors and Franchisees 


The proposed rule would state the term “worker” does not include a franchisee in 


the context of a franchisee-franchisor relationship.440F 


441 As a result, the proposed rule 


442 Aswould not cover non-compete clauses between franchisors and franchisees.441F 


described above in Part V, the Commission believes that, in some cases, the relationship 


between a franchisor and franchisee may be more analogous to the relationship between 


two businesses than the relationship between an employer and a worker. In addition, the 


evidentiary record before the Commission relates primarily to non-compete clauses that 


arise solely out of employment; the Commission has surveyed the available evidence 


relating to non-compete clauses and is not aware of research on the effects of applying 


additional legal restrictions to non-compete clauses between franchisors and franchisees. 


Therefore, the Commission believes it is appropriate to clarify that a franchisee—in the 


context of a franchisor-franchisee relationship—is not a “worker” for purposes of 


proposed § 910.1(f).442F 


443 (Proposed § 910.1(f) would explain, however, the term “worker” 


includes a natural person who works for the franchisee or franchisor, and non-compete 


clauses between franchisors and franchisees would remain subject to federal antitrust law 


as well as all other applicable law.) 


441 See proposed § 910.1(f). 
442 For ease of reference, this Part VI refers to these types of non-compete clauses as “franchisor/franchisee 
non-compete clauses.” 
443 See supra Part V (in the section-by-section analysis for proposed § 910.1(f)). 
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While the Commission is not currently proposing to cover franchisor/franchisee 


non-compete clauses for these reasons, the Commission recognizes that, in some cases, 


these non-compete clauses may present concerns under Section 5 similar to the concerns 


presented by non-compete clauses between employers and workers. Many franchise 


agreements may contain non-compete clauses.443F 


444 By restricting a franchisee’s ability to 


start a new business, franchisor/franchisee non-compete clauses could potentially stifle 


new business formation and innovation, reduce the earnings of franchisees, and have 


other negative effects on competitive conditions similar to non-compete clauses between 


employers and workers. Franchisor/franchisee non-compete clauses could also potentially 


be exploitative and coercive in some cases, such as where there is an imbalance of 


bargaining power between the parties. While the relationship between franchisors and 


franchisees may, in some cases, be more analogous to a business-to-business relationship, 


many franchisees lack bargaining power in the context of their relationship with 


franchisors and may be susceptible to exploitation and coercion through the use of non-


compete clauses.444F 


445 


For these reasons, the Commission seeks comment on whether the Rule should 


cover franchisor/franchisee non-compete clauses and why. The Commission also seeks 


comment on whether, if the Rule were to cover franchisor/franchisee non-compete 


clauses, they should be categorically banned or subject to a rebuttable presumption of 


444 See, e.g., Brian Callaci, Sergio Pinto, Marshall Steinbaum, & Matthew Walsh, Vertical Restraints and 
Labor Markets in Franchised Industries (July 6, 2022), 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4155571 (finding that, in a sample of 530 franchising 
contracts, various types of vertical restraints were prevalent, while not specifically addressing non-compete 
clauses). The Commission has also frequently encountered non-compete clauses in franchise agreements. 
See supra Part II.D (describing consent orders that restricted a franchisor’s ability to enforce non-compete 
clauses). 
445 See, e.g., Brian Callaci & Sandeep Vaheesan, Antitrust Remedies for Fissured Work, Cornell L. Rev. 
(forthcoming), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4076274 at 21–22. 
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unlawfulness (and if the latter, what the standard for rebutting the presumption should 


be). The Commission further seeks comment on whether, if the rule were to cover 


franchisor/franchisee non-compete clauses, the rule should apply uniformly to all such 


non-compete clauses or whether certain categories of franchisor/franchisee non-compete 


clauses should be exempted or subject to different standards. The Commission 


encourages commenters to submit data or other evidence that could inform the 


Commission’s consideration of this issue. 


E. Other Alternatives 


This Part VI.E describes two alternatives the Commission believes would likely 


not further the objectives of the proposed rule. However, this assessment is preliminary. 


Based on the public comments and the Commission’s additional analysis, the 


Commission could potentially decide to adopt one or both of the alternatives described 


below in a final rule instead of, or in addition to, the proposed rule or one of the 


alternatives described above. The Commission seeks comment on each of the two 


alternatives described in this Part VI.E, as well as whether there are other alternatives not 


described in Part VI that the Commission should consider. 


1. Disclosure Rule 


The Commission could potentially adopt disclosure requirements related to non-


compete clauses.445F 


446 For example, research suggests many workers often do not find out 


about non-compete clauses until after they have accepted an employment offer.446F 


447 This 


concern could be addressed by requiring an employer to disclose to a worker, before 


446 The Commission’s Franchise Rule requires non-compete clauses to be disclosed to a franchisee. 16 CFR 
436(i); 436(q). 
447 Marx (2011), supra note 55 at 706. 
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making the employment offer, that the worker will be subject to a non-compete clause. 


The employer could also potentially be required to explain the terms of the non-compete 


clause and how the worker would be affected by signing the non-compete clause. 


While there is evidence disclosure of non-compete clauses to workers prior to 


acceptance of a job offer may increase earnings, increase rates of training, and increase 


job satisfaction for that worker,44 7F 


448 the Commission does not believe this alternative 


would achieve the objectives of the proposed rule. Merely ensuring workers are informed 


about non-compete clauses would not address one of the Commission’s central concerns: 


that, in the aggregate, they are negatively affecting competitive conditions in labor 


markets—including impacts on workers who are not bound by non-compete clauses— 


and in markets for products and services. Moreover, the benefits of a disclosure rule may 


be limited due to the differential in bargaining power between many workers and their 


employers, which would hamper those workers’ ability to negotiate for better 


employment terms.44 8F 


449 


2. Reporting Rule 


The Commission could also potentially require employers to report certain 


information to the Commission relating to their use of non-compete clauses. For example, 


employers that use non-compete clauses could be required to submit a copy of the non-


compete clause to the Commission. This would enable the Commission to monitor the 


448 Starr, Prescott, and Bishara, supra note 42 at 75. 
449 See supra Part IV.A.1.b. 
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use of non-compete clauses. It would also potentially discourage employers from using 


non-compete clauses where they are clearly not justified under existing law. 


However, the Commission does not believe a reporting rule would achieve the 


objectives of the proposed rule. Merely requiring employers to submit their non-compete 


clauses to the Commission may not meaningfully reduce the prevalence of non-compete 


clauses. As a result, it may not remedy the extent to which non-compete clauses 


adversely affect competitive conditions in labor markets and product and service markets. 


A reporting rule would also impose significant and recurring compliance costs on 


employers. 


The Commission seeks comment on all aspects of this Part VI, including whether 


the Commission should adopt one of the alternatives described above, or a different 


alternative, instead of the proposed rule. 


VII. Analysis of Benefits and Costs of the Proposed Rule and Alternatives 


The proposed rule would provide it is an unfair method of competition—and thus 


a violation of Section 5 of the FTC Act—for an employer to enter into or attempt to enter 


into a non-compete clause with a worker; maintain with a worker a non-compete clause; 


or represent to a worker that the worker is subject to a non-compete clause where the 


employer has no good faith basis to believe the worker is subject to an enforceable non-


compete clause.449F 


450 The proposed rule is targeted at increasing competition in labor 


markets by allowing workers to move more freely between jobs and increasing 


competition in product markets by ensuring firms are able to hire talented workers and 


workers are able to found entrepreneurial ventures. 


450 See proposed § 910.2(a). 
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The proposed rule is intended to alleviate two primary competitive problems. 


First, non-compete clauses anticompetitively interfere in the functioning of labor markets 


without generating compensating benefits. Non-compete clauses prevent firms from 


competing for workers’ services and increase barriers to voluntary labor mobility, 


obstructing the smooth functioning of labor markets, resulting in lower wages and 


diminished worker and firm productivity. 


The second competitive problem is non-compete clauses create negative 


spillovers in labor markets and in product and service markets. In labor markets, non-


compete clauses negatively impact workers who are not themselves bound by non-


compete clauses by preventing the opening of vacancies and thereby creating mismatches 


between labor and firms. In product and service markets, non-compete clauses prevent 


entrepreneurial growth, which negatively impacts consumers by reducing competition in 


those markets. Non-compete clauses also foreclose competitors’ ability to access labor 


market talent, negatively affecting those competitors’ ability to effectively compete in the 


marketplace. Additionally, non-compete clauses impede innovation, which may 


negatively impact technological growth rates. 


Section 22 of the FTC Act requires the Commission to issue a preliminary 


regulatory analysis when publishing a proposed rule that would declare a practice to be 


an unfair method of competition under Section 5 of the FTC Act.450F 


451 The preliminary 


regulatory analysis must contain (1) a concise description of the need for, and objectives 


of, the proposed rule; (2) a description of any reasonable alternatives to the proposed rule 


which may accomplish the stated objective of the rule in a manner consistent with 


451 15 U.S.C. 57b-3. 
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applicable law; and (3) for the proposed rule, and for each of the alternatives described in 


the analysis, a preliminary analysis of the projected benefits and any adverse economic 


effects and any other effects.45 1F 


452 


In the preliminary analysis below, we describe the anticipated impacts of the rule 


as proposed. Where possible, we quantify the benefits and costs. If a benefit or cost is 


quantified, we indicate the sources of the data relied upon. If an assumption is needed, the 


text makes clear which quantities are being assumed. We measure the benefits and costs 


of the rule against a baseline in which no rule regarding non-compete clauses has been 


promulgated by the Commission. The Commission solicits comments from the public to 


improve the assumptions used in this preliminary analysis before promulgation of any 


final rule. 


This preliminary analysis attempts to include in its scope the broadest set of 


economic actors possible. The Commission invites submission of information pertaining 


to additional economic actors who would be affected by the proposed rule. Several of the 


benefits and costs described in this analysis are either quantifiable, but not monetizable 


(especially with respect to separation between transfers, benefits, and costs), or not 


quantifiable at all. The Commission therefore also invites submission of information 


which could be applied to quantify or monetize estimates contained in the analysis. 


For some of the economic effects of non-compete clauses, conflicting evidence 


exists in the academic literature. We classify these effects under both benefits and costs, 


and discuss divergences in the evidence, as well as relative strengths and weaknesses of 


the evidence. 


452 15 U.S.C. 57b-3(b)(1)(A)–(C). 
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The Commission seeks comment on all aspects of the preliminary analysis 


presented in this Part VII as well as submissions of additional data that could inform the 


Commission’s analysis of the benefits, any adverse economic effects, and any other 


effects of the proposed rule. 


A. Overview of the Effects of the Proposed Rule 


In this preliminary regulatory analysis, we have quantified and monetized those 


costs and benefits for which we are able and described all other costs and benefits. The 


Commission finds substantial benefits of the proposed rule: workers’ earnings would 


likely increase by $250-$296 billion annually (though some portion of this represents an 


economic transfer from firms to workers), new firm formation and competition would 


increase, health care prices would fall (and prices in other markets may fall), and 


innovation would increase, though several of these benefits overlap (e.g., increases in 


competition may fully or in part drive decreases in prices and increases in innovation). 


The Commission also finds some costs of the proposed rule: direct compliance and 


contract updating would result in $1.02 to $1.77 billion in one-time costs, and firm 


investment in worker training and capital assets would fall. 


The nature of the estimates, however, creates substantial difficulty in calculating a 


bottom-line present value of the net benefit to the economy of the proposed rule. The 


Commission believes the substantial labor and product market benefits of the proposed 


rule would exceed the costs, and additionally would persist over a substantially longer 


time horizon than some of the one-time costs of compliance and contract updating. 


However, we do not present here an estimate of the net benefit, as it would necessarily 


omit major components of both costs and benefits. In particular, the numbers reported 
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above are not comparable in order to estimate the net benefit of the rule: as noted, some 


portion of the earnings increase estimate represents transfers rather than benefits; several 


benefits and costs are unmonetized in this analysis; and several of the annualized benefits 


and costs (including the portion of the earnings increase attributable to benefit) may 


persist indefinitely, as compared with the one-time compliance and contract updating 


costs. 


B. Estimated Benefits of the Proposed Rule 


In this Part VII.B, we describe the beneficial impacts of the proposed rule; 


provide preliminary quantitative, monetized estimates where possible; and describe 


benefits we can only assess qualitatively. We enumerate benefits in two broad categories 


(further divided into subcategories): benefits related to labor markets and benefits related 


to goods and service markets. 


Overall, the Commission estimates worker earnings would increase by $250-$296 


billion annually as a result of the proposed rule. While the Commission believes some of 


this increase represents an economic benefit, some portion of this increase likely 


represents a transfer of income from firms to workers, or from consumers to workers if 


firms pass labor costs on to consumers. The Commission also finds, however, the 


proposed rule would increase the rate of new firm formation, the rate of innovation, and 


the extent of competition in product and service markets, which may lead to lower prices 


for consumers, though the sizes of these effects are not quantifiable based on the 


estimates in the economic literature (except in the case of healthcare). 


1. Benefits Related to Labor Markets 
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By preventing workers from changing employers or embarking upon 


entrepreneurial ventures, non-compete clauses prevent beneficial labor market 


competition in two primary ways. First, non-compete clauses prevent workers from 


leaving their job for higher-paying jobs, or from leveraging such an offer to increase their 


earnings at their current employer. Second, non-compete clauses reduce voluntary churn 


in labor markets. While churn is not necessarily beneficial in and of itself, voluntary 


churn allows workers (who would otherwise be bound by non-compete clauses) and firms 


to sort into the best possible matches and opens vacancies, which allow workers who are 


not necessarily bound by non-compete clauses to find better matches. Both mechanisms 


exhibit, at least in part, as earnings losses for workers when non-compete clauses 


enforceability increases; however, the extent to which earnings gains associated with the 


proposed rule represent benefits versus transfers may depend on the mechanism. We 


describe in which cases we are and are not able to categorize, quantify, and monetize 


these estimates below. 


a. Earnings 


The primary impact of the proposed rule is an increase in earnings or earnings 


growth for workers, and more efficient functioning of labor markets. A full analysis of 


this benefit would seek to quantify the entire range of heterogeneity in the effect of the 


proposed rule on earnings. In other words, for any given worker, the likely impact on that 


worker’s earnings is based on whether that worker has a non-compete clause, whether 


non-compete clauses are broadly used in their occupation/industry/local area, how much 


that worker earns, that worker’s demographics, and much more. While some studies have 


sought to quantify heterogeneous impacts of non-compete clauses and their enforceability 
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on subgroups of workers, this accounting is limited to fairly small sectors of the 


population. For this reason, we focus primarily on estimates of average effects across the 


American labor force, though we provide details on what heterogeneity has been 


analyzed below. 


The study containing the most direct estimate of the increase in workers’ earnings 


given a prohibition on non-compete clauses finds that earnings would increase across the 


labor force by an average of 3.3-13.9%.45 2F 


453 For several reasons, we primarily focus on the 


low end of this range: in addition to generating the most conservative estimate, this range 


represents an out-of-sample approximation and is furthermore based on enforceability in 


2014. Since then, some states have passed legislation causing non-compete clauses to be 


more difficult to enforce for subsets of their workforces, therefore causing a prohibition 


on non-compete clauses today to have a slightly lesser effect than a prohibition would 


have had in 2014.45 3F 


454 Using total annual wage earnings in the United States for private 


employers in 2020 (the most recent year with finalized numbers) as a baseline,45 4F 


455 we 


estimate a total annual earnings increase of $250.05 billion. We also report the total 


annual earnings increase that is associated with other levels of the percentage increase in 


earnings that fall within the range reported in the study in Table 1, in addition to 10-year 


discounted earnings increases using both 3% and 7% discount rates. 


Table 1. 


Percentage Increase in 
Earnings (%) 


Total Annual Earnings 
Increase ($ billion) 


Total 10-Year 
Earnings Increase, 


Total 10-Year 
Earnings Increase, 


453 Johnson, Lavetti, & Lipsitz, supra note 63 at 2. 
454 See supra Part II.C.1. 
455 National annual earnings are taken from Bureau of Labor Statistics, Employment and Wages Data 
Viewer (last visited Dec. 9, 2022), https://data.bls.gov/cew/apps/data_views/data_views.htm#tab=Tables. 
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3% Discount Rate 
($ billion) 


7% Discount Rate 
($ billion) 


3.3 250.05 2,132.97 1,756.24 


5.0 378.86 3,231.78 2,660.98 


7.0 530.41 4,524.49 3,725.37 


9.0 681.95 5,817.20 4,789.76 


11.0 833.50 7,109.91 5,854.15 


13.0 985.04 8,402.63 6,918.54 


13.9 1,053.24 8,984.35 7,397.51 


Another study estimates decreased non-compete clause enforceability would 


increase earnings by approximately 1%. This study uses, as a control group, occupations 


which use non-compete clauses at a low rate: the estimate therefore represents the 


differential effect on occupations which use non-compete clauses at a high rate, relative 


to the control group. While the study does estimate the separate impact of non-compete 


clause enforceability for each group, there is no way to disentangle this effect from state-


specific effects (e.g., that California does not typically enforce non-compete clauses, and 


also differs from other states in many ways).455F 


456 Since workers in occupations which use 


non-compete clauses at a low rate may also be affected by changes in non-compete clause 


enforceability, the reported increase in earnings likely underestimates the impact on the 


entire labor force. The change in enforceability which generates this estimate is a one 


standard deviation change, as measured using non-compete clause enforceability 


456 Starr, supra note 66 at 792–93. 
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scores45 6F 


457 for all 50 states and the District of Columbia in 1991. Applying the 1% 


earnings effect estimate to each state (based on the scores in 2009), we calculate that each 


state moving to non-enforceability (as would be the case under the proposed rule) would 


result in an overall annual earnings increase of $295.9 billion.457F 


458 


The Commission’s preliminary finding is therefore the proposed rule would 


increase workers’ earnings workforce-wide by $250-$296 billion annually. We discuss in 


Part VII.B.1.b the extent to which the Commission believes this increase represents a 


benefit of the proposed rule versus a transfer. 


Four broad classes of workers merit specific attention, as researchers have 


generated empirical estimates of the effects of non-compete clause enforceability based 


specifically on those sectors. These classes are (a) high-tech workers; (b) physicians; 


(c) workers paid on an hourly basis; and (d) CEOs. We clarify that the effects we present 


on each of these specific classes of workers are contained within the broader estimates 


presented above: that is, the estimates above contain each of these classes of workers, 


plus the rest of the labor force. The specific estimates for each class of workers are 


therefore presented to indicate the range of effects observed in the labor market and to 


illustrate the scope of empirical work that has been performed on the topic. 


i. High-Tech Workers 


457 Non-compete clause enforceability scores, used for this estimate as well as several others, are calculated 
using various methods based on legal descriptions provided in various editions of “Non-Compete Clauses: 
A State-by-State Survey” by Brian M. Malsberger. 
458 The total earnings increase is calculated as the sum over all states of: 
(e0.0099*(State’s Enforceability Score – Lowest State Enforceability Score)-1)*(Total Annual Wages of the State) 
This calculation assumes that all workers benefit from the increase in earnings, as opposed to calculating 
the benefits to those in high-use occupations versus those in low-use occupations. The benefit of this 
approach is that it yields a total predicted earnings increase for the economy as a whole, rather than a 
comparison between different types of workers. However, it is likely an overestimate for workers in low-
use occupations, and an underestimate for those in high-use occupations. 
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One study examines the impact of non-compete clause enforceability on high-tech 


workers in Hawaii.4 5 8F 


459 That study includes estimates for the entirety of the high-tech work 


force, as well as for newly hired workers. Since the ban in Hawaii did not void previously 


signed non-compete clauses, while the proposed rule would, we use the estimate for 


newly hired workers. This is because that estimate reflects the effects on those workers 


who were subject to a regime with no non-compete clause enforceability. Extrapolating 


from the estimates for Hawaii to the average impact on high-tech workers in each state, a 


prohibition such as the one in this proposed rule would increase earnings of high-tech 


workers in the average state by 4.8%.45 9F 


460 Caution is recommended in interpreting this 


extrapolation, however, since results from one sector within one state may not necessarily 


inform outcomes that would occur in the rest of the country. 


ii. Physicians 


One study reports the effects of non-compete clause use and enforceability on the 


earnings growth of physicians.460F 


461 


Due to the limitations of the study design, the main estimate concerns the impact 


of non-compete clause use on earnings growth, rather than the level of earnings.46 1F 


462 


However, assuming physicians begin at an identical level of earnings, a physician with a 


non-compete clause would have an estimated 89% earnings growth over a ten-year 


459 Balasubramanian et al., supra note 68 at S349. 
460 The increase in earnings in each state is calculated as 
e(0.0441*(State’s Enforceability Score – Lowest State Enforceability Score)/(Hawaii’s Enforceability Score – Lowest State’s Enforceability Score)-1, where 
0.0441 represents the impact of Hawaii’s prohibition on log earnings for newly hired high-tech workers 
(Table 2, Panel A, Column 5). 
461 Lavetti, Simon, & White, supra note 53 at 1025. 
462 In Table 4 of the study, the table which reports earnings effects, the authors include a “job-match” fixed 
effect, which rules out several alternate explanations for the authors’ findings but leaves the authors unable 
to estimate the base effect of having a non-compete clause on earnings. 
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period, versus an estimated 36% for a physician without a non-compete clause. In other 


words, the physician with a non-compete clause would have earnings approximately 39% 


greater than the physician without.462 F 


463 


This estimate, however, is based solely on non-compete clause use, and does not 


consider the impact of enforceability changing. Use of non-compete clauses is likely 


determined by several characteristics of an employer (e.g., the value of trade secrets or 


client attraction, productivity gains associated with training, nearness of potential 


competitors), some of which may also cause changes in earnings levels or earnings 


growth. Taking the separate effect of non-compete clause enforceability into account, it is 


possible that the estimated effect on earnings growth would differ from the estimates 


reported above. 


The combined effect of enforceability and use on earnings growth may separately 


be estimated using another model in the same study.46 3F 


464 We note that the authors state this 


model presents only “suggestive evidence.” Furthermore, while this model does estimate 


the effect of non-compete clause use on physicians’ earnings (in contrast to that reported 


above, which only examines earnings growth), as well as the interaction between use and 


enforceability, it does not report the baseline effect of non-compete clause enforceability, 


independent of use.464F 


465 Using those estimates, nonetheless, allows for estimation of the 


impact of simultaneously removing non-compete clause enforceability and non-compete 


clause use on earnings at various levels of experience (omitting the baseline effect of 


463 Calculated as 1.89/1.36-1=39%. 
464 The estimates are presented in Table 6, Column 2. 
465 In Table 6 of the study, the authors use local market fixed effects: again, these fixed effects are 
necessary to rule out alternate explanations for their findings, but prevent estimation of the baseline impact 
of non-compete clause enforceability on earnings. 
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enforceability, which is not reported). For a physician with 10 years of experience in the 


state which enforces non-compete clauses most readily, the estimates suggest a 


prohibition on non-compete clauses and removing that physician’s non-compete clause 


would lead to a 12.7% increase in earnings, in contrast with the results of the model 


reported above.46 5F 


466 For the identical situation for a physician with just 1 year of 


experience, the increase in earnings would be 37.4%. We emphasize, however, that if the 


baseline effect of enforceability (which the authors are unable to estimate) is large, it 


could qualitatively change the effect on earnings of a simultaneous change in 


enforceability and use that we report. 


iii. Workers Paid on an Hourly Basis 


One study analyzed how Oregon’s 2008 prohibition on non-compete clauses for 


hourly workers impacted their wages.466F 


467 The study estimates Oregon’s prohibition 


increased hourly workers’ earnings by 2.3%, with twice the effect (4.6%) on workers in 


occupations which use non-compete clauses at a relatively high rate.46 7F 


468 Extrapolating 


from the estimates for Oregon to the average impact on hourly workers in each state, a 


prohibition such as the one in this proposed rule would increase earnings of hourly 


workers in the average state by 2.3%.46 8F 


469 Caution is recommended in interpreting this 


466 The increase in earnings are calculated as eB-1, where B is the sum of each of the coefficients on NCA, 
NCA*Log Exp, Bishara Score*NCA, and Bishara Score*NCA*Log Exp, each multiplied by the relevant 
variable. 
467 Lipsitz & Starr, supra note 46 at 143. 
468 Id. at Table 3, columns 3 and 4, respectively; percent changes are calculated as eb-1, where b is the 
relevant reported coefficient. 
469 The increase in earnings in each state is calculated as 
e(0.023*(State’s Enforceability Score – Lowest State Enforceability Score)/(Oregon’s Enforceability Score – Lowest State’s Enforceability Score)-1, where 
0.023 represents the impact of Oregon’s prohibition on log earnings for hourly workers (Table 3, Column 
3). 
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extrapolation, however, since results from one segment of the workforce within one state 


may not necessarily inform outcomes that would occur in the rest of the country. 


iv. CEOs 


One estimate of the impact of non-compete clause enforceability finds that 


moving from full enforceability of non-compete clauses to a prohibition would increase 


earnings growth by 8.2% and the level of earnings by 12.7% for CEOs.469F 


470 Again 


ignoring heterogeneity and implementing a linear extrapolation using 2009 enforceability 


scores, the average CEO would experience a 9.4% increase in earnings due to the 


prohibition in the proposed rule.470F 


471 


Another study simultaneously examines the effect of use of a non-compete clause 


and the enforceability thereof.471F 


472 This study finds that decreased enforceability of non-


compete clauses led to lower earnings for CEOs when use of non-compete clauses is held 


constant. However, this study also finds that, when non-compete clause enforceability 


decreases (as it would under the proposed rule), non-compete clause use does not stay 


constant; it decreases.472F 


473 As a result, the Commission believes the appropriate way to 


extrapolate based on the findings of this study is to take into account both the impact of 


non-compete clause enforceability decreasing and the effect of non-compete clause use 


decreasing. 


470 Garmaise, supra note 69 at 376–425. We assume the average level of in-state competition for the 
estimate of the effect on the level of earnings, as reported in Table 1. 
471 We first calculate the difference between each state’s score and the lowest score (which represents a full 
prohibition) after normalizing scores to a 0 to 1 scale. Then, we find the average of that difference (0.742) 
and multiply by the estimated change of 12.7% to arrive at 9.4%. 
472 Kini, Williams, & Yin, supra note 52 at 4701. 
473 The study estimates that an increase in enforceability of 1 on a 0 to 12 scale increases CEO noncompete 
use by 10.2 percentage points in their sample. Id. at 4718. 
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When this relationship is taken into account, decreases in non-compete clause 


enforceability (as would occur under the proposed rule) result in greater earnings for 


CEOs. The study estimates an increase in enforceability of 1 on a 0 to 12 scale increases 


CEO noncompete use by 10.2 percentage points in their sample: therefore, a prohibition 


on non-compete clauses would affect CEOs’ earnings via the effect the study attributes to 


enforceability alone, as well as by changing the use of non-compete clauses by CEOs, 


which has its own effect on earnings, according to the study.47 3F 


474 


Assuming a baseline level of enforceability, it is possible to use the estimates 


from this study to calculate the impact on CEOs’ earnings of simultaneously decreasing 


enforceability and non-compete clause use to zero (which would mirror the effect of the 


proposed rule). At the highest level of enforceability (9; Florida from 1997-2014), setting 


enforceability to zero and eliminating non-compete clauses from contracts would increase 


CEOs’ earnings by 11.4%, based on this study. From a lower baseline level of 


enforceability (for example, 3, as in New York from 1992 to 2014), setting enforceability 


to zero and eliminating non-compete clauses from contracts would increase earnings by 


475 14.1%.474F 


Based on the results of these two studies, the Commission therefore believes total 


compensation for CEOs would increase by 9.4% as a result of the proposed rule. This 


estimate is based on the first study discussed: while the results from the second study are 


qualitatively similar, the extent to which its results can be extrapolated are murkier due to 


the reliance on the secondary estimate of how non-compete clause use changes with non-


474 Id. 
475 The estimated impact of an increase in enforceability on CEOs with non-compete clauses is calculated 
as the effect of the sum of the coefficients on CEO noncompete x HQ Enforce and HQ enforce (i.e., 
0.4%=e(0.047-0.043)-1). 
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compete clause enforceability. Ultimately, this finding is in accordance with findings in 


other segments of the labor force. Similar to typical workers, non-compete clauses 


prevent employers from competing for the labor of CEOs, including by offering better 


remuneration. Therefore, CEOs, like other workers, are locked into jobs in ways that 


prevent them from taking advantage of positive changes in labor market conditions. 


b. Discussion of Transfers Versus Benefits 


It is difficult to determine the extent to which the earnings effects discussed above 


represent transfers versus benefits. In the context of this analysis, transfers refer to 


“monetary payments from one group to another that do not affect total resources 


available to society.”475F 


476 In other words, transfers do not represent a net benefit or cost to 


the economy as a whole. 


Broad increases in earnings when non-compete clauses are prohibited may simply 


represent a transfer of income from firms to workers (or, if firms pass labor costs on to 


consumers, from consumers to workers). There may, however, be a related benefit if the 


earnings increase of workers is related to market power or efficiency in the labor market. 


In other words, if a prohibition on non-compete clauses leads to a more efficient 


allocation of labor in the market, perhaps due to a rebalancing of power between workers 


and employers which decreases monopsony power, then the resulting earnings increases 


may represent a net benefit to the economy. 


Additionally, if earnings increases are due to higher quality matching which 


results from increased labor market churn, then increased pay reflects a benefit to the 


economy, since workers’ higher pay reflects higher productivity. 


476 Off. of Mgmt. & Budget, Circular A-4 (Sept. 17, 2003) at 38. 


170 







Several pieces of evidence support the idea that at least part of the increase in 


earnings represents a social benefit, rather than just a transfer. As described above in Part 


II.B.1.c, two studies have sought to estimate the external impact of non-compete clause 


use or enforceability: that is, the effect of use or enforceability on individuals other than 


those directly affected by use or enforceability. 


First, one study demonstrates when the use of non-compete clauses by employers 


increases, that decreases wages for workers who do not have non-compete clauses but 


who work in the same state and industry. This study also finds this effect is stronger 


where non-compete clauses are more enforceable.476F 


477 Since the affected workers are not 


bound by non-compete clauses themselves, the differential in earnings does not 


completely represent a transfer due to a change in bargaining power between a worker 


bound by a non-compete clause and their employer, though available data does not allow 


for an estimate of the magnitude of transfers versus the total increase in economic 


benefit. 


A second study directly estimates the external impact of a change in non-compete 


clause enforceability.477F 


478 While use of non-compete clauses is not observed in the study, 


the impacts of changes in a state’s laws are assessed on outcomes in a neighboring state. 


Since the enforceability of the contracts of workers in neighboring states are not affected 


by these law changes, the effect must represent a change related to the labor market, 


which workers in both states share. The estimate suggests workers in the neighboring 


state experience impacts on their earnings that are 87% as large as workers in the state in 


477 Starr, Frake, & Agarwal, supra note 76 at 961–80. 
478 Johnson, Lavetti, & Lipsitz, supra note 63 at 26. 
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which enforceability changed.478F 


479 In other words, two workers who share a labor market 


would experience nearly the same increase in their earnings due to a prohibition on non-


compete clauses, even if the prohibition only impacts one worker. While the study does 


not directly estimate the differential effects by use, the effects on workers unaffected by a 


change in enforceability may be similar to the effects on workers not bound by non-


compete clauses. 


Overall, these two studies suggest there are market-level dynamics governing the 


relationship between earnings and the enforceability of non-compete clauses: that 


restrictions on the enforceability of non-compete clauses impact competition in labor 


markets by alleviating frictions and allowing for more productive matching. Changes in 


enforceability or use of non-compete clauses affect earnings of workers who do not have 


non-compete clauses or who work in local labor markets near, but not in, locations which 


experience changes in enforceability. If non-compete clauses simply changed the relative 


bargaining power of workers and firms, without affecting market frictions or competition, 


then these patterns would not be observed. 


With a full accounting of all other costs and benefits, one could perform a 


“sensitivity analysis” to estimate how much the percentage of earnings increases that 


represent benefits, rather than transfers, would affect the net impact of the proposed rule. 


However, as discussed, we are unable to fully monetize, or even quantify, several costs 


and benefits associated with the proposed rule. We present, instead, a partial sensitivity 


analysis which answers the question: for a given level of costs, what percentage of the 


earnings increases would offset those costs? The costs may be interpreted as the overall 


479 Calculated as -0.181/-0.207=87%. Coefficients taken from id. at Table 6, Column 2. 
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net cost of the rule, excluding benefits associated with earnings increases: that is, the 


costs listed in the table are the direct compliance and contract updating costs, plus the 


nonquantifiable and nonmonetizable costs, minus all benefits, excluding benefits 


associated with earnings increases. 


The estimates are presented in Table 2. In order to present the most conservative 


estimates possible, we assume the earnings increase represents the lowest end of the 


range we estimate from the empirical literature ($250.05 billion). We discount annually at 


the rate of 7% (which is more conservative than a 3% discount rate, given that the costs 


are more front-loaded than the benefits due to the upfront compliance costs and costs of 


contract updating), and assume that annualized benefits and costs persist for 10 years. 


The first estimate, for zero or negative net cost, demonstrates that, if the non-earnings-


related benefits of the proposed rule outweigh the total costs of the proposed rule, then 


the costs are already offset, and no portion of the earnings increase must be a benefit. The 


next estimate for costs is the midpoint of the estimates presented for direct compliance 


and contract updating costs, as estimated in Part VII.C: if the costs of the proposed rule 


(excluding direct compliance and contract updating costs) exactly offset the benefits 


(excluding earnings-related benefits), then if 0.08% of the earnings increases are benefits, 


they would exactly offset the estimated $1.394 billion costs of direct compliance and 


contract updating (where that estimate is the midpoint of the estimated range). While the 


Commission does not have detailed or complete enough quantifiable and monetizable 


estimates to determine whether net costs are positive or negative, the rest of Table 2 


presents estimates for the portion of the earnings increase which would offset net costs 


greater than $1.394 billion, should they exist. 


173 







Table 2.  


Net Cost Estimate ($ 
million) 


Portion of Earnings Increase that Offsets the Cost Estimate 


0 or Negative 0.00% 


1,394 0.08% 


5,000 0.28% 


10,000 0.57% 


15,000 0.85% 


20,000 1.14% 


25,000 1.42% 


30,000 1.71% 


35,000 1.99% 


40,000 2.28% 


45,000 2.56% 


50,000 2.85% 


2. Benefits Related to Product and Service Markets 


There is evidence the proposed rule would positively impact the markets for 


products and services in multiple ways. Studies show that new firm formation would rise 


under a prohibition on non-compete clauses, for two primary reasons: first, workers 


would be free to form spin-offs which compete with their employers, contributing to 


increased competition and growth. Second, firms are more willing to enter markets in 


which they know there are potential sources of skilled and experienced labor, 


unhampered by non-compete clauses. 
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Another possible benefit of the proposed rule related to markets for products and 


services is that worker flows across employers contribute to knowledge sharing, resulting 


in increased levels of innovation. 


We note that, to the extent productivity increases of firms may be shared with 


workers, some of the benefits outlined in this Part VII.B.2 may overlap with the earnings 


estimates outlined above in Part VII.B.1.a. Similarly, to the extent harms to incumbent 


firms (due to, e.g., increased competition) may negatively impact workers, those would 


also be reflected in the earnings estimates. 


a. Increased Firm Formation and Competition 


Intra-industry employee spinoffs (i.e., firms formed by entrepreneurs who 


previously worked for a firm against which they now compete—also known as within-


industry spinouts or WSOs) have been shown to be highly successful, on average, when 


compared with typical entrepreneurial ventures.479F 


480 Non-compete clauses typically reduce 


the prevalence of intra-industry spinoffs, and therefore prevent entrepreneurial activity 


that is likely to be highly successful. One estimate implies that a one-standard-deviation 


increase in non-compete clause enforceability decreases the rate of WSOs by 0.13 


percentage points (against a mean of 0.4%).480F 


481 The proposed prohibition, by 


extrapolation, would result in an overall increase in the rate of WSOs by 0.56 percentage 


points, which would more than double the rate of WSOs. We note this is a linear 


approximation and cannot account for heterogeneous effects of enforceability across 


480 For reviews of the literature, see, e.g., Steven Klepper, Spinoffs: A Review and Synthesis, 6 European 
Mgmt. Rev. 159–71 (2009) and April Franco, Employee Entrepreneurship: Recent Research and Future 
Directions, in Handbook of Entrepreneurship Research (2005) 81–96. 
481 Starr, Balasubramanian, & Sakakibara, supra note 87 at 561. 
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states, nor can it account for nonlinearities in the impact of enforceability (as neither 


analysis is reported in the study). 


The study also estimates the impact on the entry rate of non-WSOs (i.e., spinoffs 


into other industries), and calculates a coefficient statistically indistinguishable from zero 


(0.07 percentage point increase associated with a one standard deviation increase in 


enforceability).481F 


482 


Another study similarly estimates the impacts of non-compete clause 


enforceability on departures of employees to found new firms, as well as on all new firm 


entry.482F 


483 These outcomes differ slightly from the ones previously reported: for employee 


departures to found new firms, the target industry of the employee spinoff is not reported 


(so the effect encompasses both within-industry and out-of-industry spinoffs). The latter 


outcome encompasses all new firm entry, not just spinoffs. There are pros and cons of 


this approach, relative to studying only spinoffs. On the one hand, it examines an 


outcome less likely to be directly impacted by non-compete clauses. On the other hand, if 


firms are encouraged to enter when non-compete clauses are more easily enforceable 


(due to, e.g., greater projected protection of knowledge assets), then this approach will 


likely identify effects that may appear only weakly when looking just at spinoffs. 


For each outcome, the estimated effect of an increase in non-compete clause 


enforceability (which is, in this study, measured by a collection of discrete legal changes) 


is negative: an increase in non-compete clause enforceability decreases the rate at which 


employees leave to become founders of firms by 0.78 percentage points, against a mean 


482 Id. at 561. 
483 Jeffers (2019), supra note 92 at 1. 
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in the sample of 5% (though the result is statistically indistinguishable from zero),48 3F 


484 and 


decreases the rate of new firm entry by 0.06 firms per million people (against a mean of 


0.38) for firms in the knowledge sector, compared with firms in other sectors (for which 


there is no statistically significant effect). Due to the design of the study, the change in 


legal enforceability is not quantified, and therefore no extrapolation is possible to the 


country as a whole. 


Three more estimates related to firm entry exist in the literature. One examines 


the differential impacts of venture capital (“VC”) funding on firm entry: it finds a 1% 


increase in VC funding increases business formation by 2.3% when non-compete clauses 


are not enforceable, and by 0.8% when non-compete clauses are enforceable.48 4F 


485 Another 


study examined the extent to which a legal enforceability increase in Michigan affected 


firm entry, and found that, among all sectors, there was no change in the entry rate of new 


firms (none of the estimated coefficients were statistically significant).48 5F 


486 Among high-


tech firms, the increase in enforceability was associated with a 40.3% increase in entry 


when compared with states that did not enforce non-compete clauses. However, the study 


also notes that, compared with its neighbors, or using a statistical technique to match 


Michigan’s trend in firm entry (synthetic control method), the estimated effect was 


statistically indistinguishable from zero. Finally, a study examining the effect of an 


increase in enforceability in Florida found small firm (fewer than 50 employees) entry 


484 The estimated effect is statistically significant at the 10% level, and nearly doubles to 0.014, when 
attention is focused on firms which employ at least 40% of workers in the state in which their headquarters 
resides. This is important because it ensures that a greater portion of the workforce is subject to the local 
non-compete clause policy regime: a broadly dispersed company has workers subject to many different 
legal policies surrounding non-compete clauses, and it is therefore not surprising that the estimate is unable 
to distinguish a large impact of the policy changes. 
485 Samila & Sorenson, supra note 112 at 425–38. 
486 Carlino, supra note 86. 
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fell by 5.6%, while large firm (greater than 1,000 employees) entry increased by 8.5%. 


Similarly, employment at large businesses rose by 15.8% following the change, while 


employment at smaller businesses effectively did not change. 487 The net effect was a 486F 


4.4% increase in concentration, as measured by a Herfindahl-Hirschman Index, due to the 


overall increase in the size of firms. It is important to note that firm entry, in this study, is 


not necessarily new business formation. Indeed, the authors describe many business 


entries into Florida are existing businesses which are seeking to move or establish new 


franchises. The observed effects may therefore be due to relocations across state lines, 


which would likely not occur under the proposed rule. 


For the previously mentioned three sets of estimates, it is again difficult to 


extrapolate to a population-wide measure of impact, since the “size” of the enforceability 


change is not quantified. 


In Part II.B.2.c above, the Commission states the weight of the evidence 


demonstrates new firm formation would increase under the proposed rule; however, the 


Commission is unable to extrapolate from the studies which examine this outcome in 


order to quantify or monetize the effect. 


b. Innovation 


Scholars have posited that a lack of non-compete clause enforceability led Silicon 


Valley to become a hub of technological innovation. One paper theorizes that, as workers 


freely flowed between knowledge firms, those workers shared ideas and generated 


innovations greater than what a fixed set of workers, not interacting with outside workers, 


487 Kang & Fleming, supra note 120 at 674. 
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could have generated.487F 


488 Studies have shown labor mobility is greater when non-compete 


clauses are more difficult to enforce.488F 


489 However, those same studies did not directly 


show innovation is aided by the free flow of knowledge workers. 


If non-compete clauses inhibit innovation by creating barriers to knowledge-


sharing, then a prohibition on non-compete clauses, by alleviating those barriers, would 


increase innovation. Studies have sought to directly quantify this effect, primarily 


focused on patenting activity. 


One study examined the impact of non-compete clause enforceability on venture 


capital’s relationship with innovation. The study found that, when non-compete clauses 


are enforceable, venture capital induced less patenting, by 6.6 percentage points.489 F 


490 Two 


other studies directly focused on the relationship between non-compete clause 


enforceability and patenting. One, examining seven changes in non-compete clause 


enforceability, finds a 26.6% decline in the value of patents (as measured by changes in 


stock prices surrounding the date a patent is granted) associated with increases in non-


compete clause enforceability.490F 


491 The other, examining the impact of a legal change in 


enforceability in Michigan, finds an increase in non-compete clause enforceability leads 


to an increase in the number of patents per 10,000 residents of 0.054 (against a mean of 


2.20 in Michigan prior to the legal change).49 1F 


492 There is no clear reason for this 


discrepancy in findings. It may be due to the setting being studied: the study finding a 


26.6% decline in patent value considers several legal changes in non-compete clause 


488 Gilson, supra note 88. 
489 See, e.g., Fallick, Fleischman, & Rebitzer, supra note 89 at 472–81; Johnson, Lavetti, & Lipsitz, supra 
note 42. 
490 Samila & Sorenson, supra note 112 at 432. 
491 He, supra note 124 at 22. 
492 Carlino, supra note 86 at 40. 
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enforceability, rather than just using one (as in the Michigan study) or relying on cross-


sectional differences (as in the study of venture capital). 


While the Commission believes the strongest evidence (due to the robustness of 


the findings across several legal changes) indicates innovation would likely increase 


under the proposed rule, as described above in Part II.B.2.d, the Commission is unable to 


extrapolate from the relevant studies to quantify or monetize this benefit. 


c. Prices 


Several of the effects discussed above, as well as costs of the proposed rule on 


products and service markets, may possibly filter through to consumer prices. Prices, 


therefore, may act as a summary metric for the impacts on consumers. We note this 


metric is highly imperfect: for example, increased innovation due to the proposed rule 


could cause quality increases in products, which drives prices up. Consumers may be 


better off, even though prices increased. For this reason, as well as to avoid double-


counting (since prices may take into account changes in innovation, investment, market 


structure, wages, and other outcomes), we consider evidence on prices to be 


corroborating evidence, rather than a unique cost or benefit on its own. 


One study estimates the impact of non-compete clause enforceability on consumer 


prices in the market for physician services.492F 


493 The study estimates moving from the 


lowest observed non-compete clause enforceability score to the highest would increase 


prices by 53.3%. Extrapolating to the effect of the proposed prohibition nationwide 


(using 2009 enforceability scores), and applying percentage price decreases to state-level 


493 Hausman & Lavetti, supra note 101 at 258. 
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physician spending,493F 


494 we estimate health spending would decrease by $148.0 billion 


annually. We note, again, this is a large (linear) extrapolation from the estimate provided 


in the study. Furthermore, this amount is partially a transfer from physician practices to 


consumers, and additionally, we reiterate this estimate likely encompasses some of the 


prior estimates (i.e., those regarding new firm formation or innovation), and we therefore 


do not count it as a standalone benefit of the proposed rule. 


With respect to other industries, if the relationship between non-compete clause 


enforceability and prices observed in healthcare markets holds, the Commission believes 


prices would decrease, product and service quality would increase, or both under the 


proposed rule. Insofar as such effects may be driven by increases in competition (see Part 


VII.B.2.a), it is likely output would also increase. However, the evidence in the economic 


literature is solely based on healthcare markets (which do comprise a large portion of 


spending in the United States, but are far from all consumer spending), and while there is 


evidence that there are relationships between non-compete clause enforceability and 


concentration, innovation, new firm formation, and other product market outcomes, the 


Commission cannot say with certainty similar effects would be present for other products 


and services.  


In many settings, it is theoretically plausible increases in worker earnings from 


restricting non-compete clauses may increase consumer prices by raising firms’ costs 


494 The latest available numbers are from 2014. See Ctrs. for Medicare & Medicaid Servs., National Health 
Expenditure Data, Health Expenditures by State of Provider, 1980–2014 (last visited Dec. 9, 2022), 
https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-
Reports/NationalHealthExpendData/NationalHealthAccountsStateHealthAccountsProvider. We use 
physician and clinical spending in 2014 by state of provider. 
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(though there is countervailing evidence, especially in goods manufacturing).494F 


495 We note 


an absence of empirical evidence that this mechanism persists in practice, as well as 


countervailing forces, such as the impacts on concentration described above and positive 


impacts on innovation (see Part II.B.2.d). Additionally, greater wages for workers freed 


from non-compete clauses may be due to better worker-firm matching, which could 


simultaneously increase wages and increase productivity, which could lead to lower 


prices. Finally, as described in Part II.B.2.a, increases in healthcare prices are not due to 


pass-through of greater labor costs. 


C. Estimated Costs of the Proposed Rule 


In this Part VII.C, we describe the costs associated with the proposed rule; 


provide preliminary quantitative, monetized estimates where possible; and describe costs 


we can only assess qualitatively. We welcome public comment regarding the scope of the 


costs outlined in this Part VII.C, especially with respect to direct compliance costs and 


the costs of updating contractual practices. 


The Commission estimates firms’ direct compliance costs and the costs of firms 


updating their contractual practices would total $1.02 to $1.77 billion. The Commission 


also finds worker training and firm investment in capital assets would likely decrease 


under the proposed rule. Finally, the Commission finds inconclusive evidence that the job 


creation rate would diminish under the proposed rule. Given the evidence available, the 


Commission is unable to monetize the estimates of worker training, firm investment in 


capital assets, and job creation, however. 


1. Direct Compliance Costs 


495 Sebastian Heise, Fatih Karahan, & Ayşegül Şahin The Missing Inflation Puzzle: The Role of the Wage‐
Price Pass‐Through, 54 J. Money, Credit & Banking 7 (2022). 
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In order to comply with the proposed rule, firms must remove non-compete 


clauses from workers’ contracts in two ways. First, to comply with proposed § 910.2(a), 


which states it is an unfair method of competition to maintain with a worker a non-


compete clause, firms would need to no longer include non-compete clauses in the 


contracts of incoming workers, which may include revising existing employment 


contracts. Second, to comply with proposed § 910.2(b)(1) and (2), firms would need to 


rescind existing non-compete clauses no later than the compliance date and provide 


notice to workers that the worker’s non-compete clause is no longer in effect and may not 


be enforced against the worker. 


In order to reduce compliance costs and increase compliance certainty, proposed 


§ 910.2(b)(3) would provide that an employer complies with the rescission requirement 


in proposed § 910.2(b)(1) where it provides notice to a worker pursuant to § 910.2(b)(2). 


Furthermore, proposed § 910.2(b)(2)(C) includes model language which may be provided 


to the worker in order to inform the worker that their non-compete clause is no longer in 


effect. We estimate composing and sending this message in a digital format to all of a 


firm’s workers and applicable former workers would take 20 minutes of a human 


resources specialist’s time. According to the Bureau of Labor Statistics, the median wage 


for a human resources specialist was $29.95 per hour in 2021.49 5F 


496 The cost of compliance 


for currently employed workers is therefore $29.95/3=$9.98 per firm. According to the 


U.S. Census Bureau’s Statistics of U.S. Businesses database, in 2019 (the most recent 


year with data available), there were 6.10 million firms and 7.96 million establishments 


496 See Bureau of Lab. Stats., Occupational Outlook Handbook, Human Resources Specialists, 
https://www.bls.gov/ooh/business-and-financial/human-resources-specialists.htm. 
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in the United States.496F 


497 We estimate the percentage of firms using non-compete clauses 


in the U.S. at 49.4%. This estimate is based on Colvin and Shierholz’s 2017 survey of 


business establishments. Colvin and Shierholz estimate 49% of establishments of more 


than 50 employees use non-compete clauses for at least some of their employees, and 


32% of establishments use non-compete clauses for all of their employees.497F 


498 


Conservatively assuming each establishment must engage in its own 


communication (i.e., that a firm’s headquarters does not have the ability to send a 


company-wide e-mail, for example), this means the total direct compliance cost for 


rescinding existing non-compete clauses and providing notice is $9.98*7.96 


million*0.494=$39.25 million. 


To ensure incoming workers’ contracts do not include non-compete clauses and 


they fully comply with the proposed rule, firms may employ in-house counsel, outside 


counsel, or human resource specialists (depending on the complexity of the relevant non-


compete clause). For many firms, this process would likely be straightforward (i.e., 


simply not using non-compete clauses or removing one section from a boilerplate 


contract). For other firms, it may be more difficult and require more time. We assume 


that, on average, ensuring contracts for incoming workers do not have non-compete 


clauses would take the equivalent of one hour of a lawyer’s time (valued at $61.54),498F 


499 


resulting in a total cost of $61.54*7.96 million*0.494=$241.96 million. We acknowledge 


there may be substantial heterogeneity in the costs for individual firms; however, we 


497 The dataset is available at U.S. Census Bureau, 2019 SUSB Annual Data Tables by Establishment 
Industry, https://www.census.gov/data/tables/2019/econ/susb/2019-susb-annual.html (last visited Dec. 9, 
2022). 
498 Alexander J.S. Colvin & Heidi Shierholz, Econ. Pol’y Inst., Noncompete Agreements (2019) at 1. 
499 Bureau of Lab. Stats., Occupational Outlook Handbook: Lawyers, 
https://www.bls.gov/ooh/legal/lawyers.htm. 
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believe this number is conservative. For firms whose costs of removing non-compete 


clauses for incoming workers is greater, the work of ensuring contracts comply with the 


law would overlap substantially with the costs of updating contractual practices, 


described in the next section. 


2. Costs of Updating Contractual Practices 


Firms may seek to update their contractual practices by expanding the scope of 


non-disclosure agreements (NDAs) or other contractual provisions to ensure they are 


expansive enough to protect trade secrets and other valuable investments. To do so, firms 


may use in-house counsel or outside counsel to examine and amend current contracts or 


enter into new contracts with workers. 


The Commission is not aware of empirical evidence on how much it costs firms to 


update their contractual practices when they can no longer use non-compete clauses. 


However, there is evidence indicating firms that use non-compete clauses are already 


using other types of restrictive employment provisions. Firms may be doing so because, 


among other things, they are uncertain whether a non-compete clause will be enforceable, 


or because they desire the additional protections NDAs and other types of restrictive 


employment provisions can offer. Balasubramanian et al. find that 97.5% of workers with 


non-compete clauses are also subject to a non-solicitation agreement, non-disclosure 


agreement, or a non-recruitment agreement, and 74.7% of workers with non-compete 


clauses are also subject to all three other types of provisions.49 9F 


500 Firms that are already 


500 Balasubramanian, Starr, & Yamaguchi, supra note 40 at 35. We calculate 97.5% as (1-0.6%/24.2%), 
where 0.6% represents the proportion of workers with only a non-compete clause, and no other post-
employment restriction, and 24.2% represents the proportion of workers with a non-compete clause, 
regardless of what other post-employment restrictions they have. 
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using multiple layers of protection may not need to expand the scope of existing 


restrictive employment provisions or enter into new ones. 


Among the approximately one half of firms that use non-compete clauses,50 0F 


501 we 


assume the average firm employs the equivalent of four to eight hours of a lawyer’s time 


to update their contractual practices. We emphasize this is an average to underline the 


fact that there would likely be large differences in the extent to which firms update their 


contractual practices. Many firms, including those which use non-compete clauses only 


with workers who do not have access to sensitive information, or those which are already 


using other types of restrictive employment provisions to protect sensitive information, 


may opt to do nothing. Other firms may employ several hours or multiple days of 


lawyers’ time to arrive at a new contract.50 1F 


502 Our estimated range of four to eight hours 


represents an average taken across these different possibilities. For example, if two-thirds 


of firms that currently use non-compete clauses opt to make no changes to their 


contractual practices (for example, because they are one of the 97.5% of firms which 


already implement other post-employment restrictions, or because they will rely on trade 


secret law in the future, or because they are using non-compete clauses with workers who 


do not have access to sensitive information), and one-third of such firms spend (on 


average) the equivalent of 1.5 to 3 days of an attorney’s time, this would result in the 


estimate of 4-8 hours on average reported above. 


We further emphasize this estimate is an average across all employers that would 


be covered by the rule. There is likely substantial heterogeneity in the amount of time 


501 Colvin & Shierholz, supra note 498 at 1. 
502 These estimates are derived from outreach to employment attorneys active in assisting firms in writing 
their non-compete clauses. 
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firms would use to update contractual practices; very large firms that use non-compete 


clauses extensively would likely incur greater costs. 


Under the assumption the average firm that uses a non-compete clause employs 


the equivalent of four to eight hours of a lawyer’s time, we calculate the total expenditure 


on updating contractual practices to range from $61.54*4*49.4%*6,102,412=$742.07 


million to $61.54*8*49.4%*6,102,412=$1.48 billion. Note that we assume decisions 


regarding protection of sensitive information and contract updating are made at the firm, 


rather than establishment, level, since sensitive information is likely shared across 


business establishments of a firm. The Commission seeks comment on this estimate. 


3. Firm Investment 


Non-compete clauses may impact investments made by firms in multiple ways.502F 


503 


First, a firm may anticipate a greater return on investment in a worker with a non-


compete clause—since the worker is unable to take the skills they attain to a 


competitor—and may therefore provide greater levels of training. Second, since non-


compete clauses increase worker training, firms may increase investment that 


complements human capital when they are able to use non-compete clauses. Third, non-


compete clauses decrease competition, which increases returns on investment at the firm 


level, inducing additional investment at the firm level. This increased investment at the 


firm level does not necessarily mean, however, investment would increase at the market 


level, since decreased competition may also decrease output, decreasing employed capital 


stock and investment in that capital stock. 


503 For more discussion, see Jeffers (2019), supra note 92; Starr (2019), supra note 66 at 783–817. 
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Once again, the costs described in this section may overlap with estimates 


reported in preceding sections. For example, if increased enforceability of non-compete 


clauses increases training of workers, and increased training results in higher wages for 


workers, then the estimate of the wage decrease when enforceability increases already 


takes into account the extent to which increased training increases wages. That is, if 


training were held constant, the earnings increase associated with the proposed rule 


would likely be even larger. 


With respect to worker training, one study finds that an increase in the non-


compete clause enforceability index of one standard deviation (across states) results in an 


increase in the number of workers who reported receiving training of 14.7% for workers 


in occupations which use non-compete clauses at a high rate, relative to those in which 


non-compete clauses are used at a low rate.503F 


504 Extending this estimate to the U.S. 


workforce implies that, on average, 3.1% fewer workers would receive training in a given 


year, as a result of the proposed rule.504F 


505 


An estimate of the impact of non-compete clause enforceability on firm 


investment in capital assets implies that an increase in enforceability leads to an increase 


in firms’ net investment to asset ratio of 1.3 percentage points (against a mean of 3.5%). 


The magnitude of the enforceability increase which is associated with this change is not 


504 Starr (2019), supra note 66 at 796. Estimates are taken from Table 4, Column 4. 
505 The total training decrease is calculated as the weighted average (where weights are equal to 
employment in 2020, the latest year available, taken from 
https://data.bls.gov/cew/apps/table_maker/v4/table_maker.htm) over all states of: 
(e-0.0077*(State’s Enforceability Score – Lowest State Enforceability Score)-1) 
This calculation assumes that all workers are subject to the decrease in training, as opposed to calculating 
the decrease to those in high-use occupations versus those in low-use occupations. The benefit of this 
approach is that it yields a total predicted training decrease for the economy as a whole, rather than a 
comparison between different types of workers. However, it is likely an overestimate for workers in low-
use occupations, and an underestimate for those in high-use occupations. It is the same methodology used 
to calculate earnings increases in Part VII.B.1.a for the estimate drawn from the same study. 
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quantified according to the scale above, however, so it is not possible to extend this 


estimate to the population. Additionally, the estimate is constructed at the firm level, and 


it is not possible to extrapolate the estimate to the market level, given potential changes in 


the composition of the market associated with changes in non-compete clause 


enforceability. 


The proposed rule may also impact the extent to which trade secrets are shared 


with workers. Non-compete clauses are commonly justified as a means by which firms 


are able to protect trade secrets, which may allow those trade secrets to be shared more 


freely with workers, positively impacting productivity. However, to the best of our 


knowledge, there is no available evidence on this topic which would allow us to quantify 


or monetize the cost, or identify whether it exists in practice. 


4. Job Creation Rates 


While non-compete clauses may, in theory, incentivize firms to create jobs by 


increasing the value associated with any given worker covered by a non-compete clause, 


the evidence is inconclusive. One estimate indicates the job creation rate at startups 


increased by 7.8% when Michigan increased non-compete clause enforceability.505F 


506 


However, the job creation rate calculated in this study is the ratio of jobs created by 


startups to overall employment in the state: therefore, the job creation rate at startups may 


rise either because the number of jobs created by startups rose, or because employment 


overall fell. The study does not investigate which of these two factors drives the increase 


in the job creation rate at startups. 


506 Carlino, supra note 86 at 16. 
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Another study finds that several increases in non-compete clause enforceability 


were associated with a 1.4% increase in average employment at new firms.506F 


507 However, 


the authors attribute the increase in average employment to a change in the composition 


of newly founded firms. The increases in enforceability prevented the entry of relatively 


small startups which would otherwise have existed. The remaining firms which entered 


were therefore larger on average: this increases the average job creation rate at new firms, 


because the average entering firm is relatively larger. However, in terms of total jobs 


created, it means that increases in enforceability generate fewer total jobs, if the 


mechanism identified by the authors is correct. A similar mechanism may explain the 


results in both studies above. If that is indeed the case, then an increased job creation rate 


among startups is not a cost of the proposed rule. Instead, it could actually be a benefit 


(albeit unquantifiable), since non-compete clauses prevent small firms from existing in 


the first place. The Commission therefore believes that, with respect to job creation rates, 


the evidence is inconclusive: it is unclear whether the negative results have causes which 


are actually benign, or even positive. 


5. Litigation Costs 


The proposed rule would likely reduce litigation costs associated with non-


compete clauses, since there would be little to no uncertainty that the vast majority of 


those clauses are prohibited. However, it is also possible that costs associated with trade 


secret claims or other post-employment restrictions, such as non-disclosure agreements or 


non-solicitation agreements, would increase. The Commission is not aware of any 


evidence indicating the magnitude of the change in litigation costs associated with any of 


507 Starr, Balasubramanian, & Sakakibara, supra note 87 at 561. 
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these claims, and it is therefore not clear whether the net impact on litigation costs would 


be a benefit or a cost of the proposed rule. The Commission seeks comment on the 


impact the rule would have on litigation costs. 


D. Discussion of Alternatives 


In Part VI of this NPRM, the Commission describes several alternatives to the 


proposed rule. Here, we discuss the extent to which implementation of each of these 


alternatives would change the analysis of benefits and costs presented above. 


We treat Alternatives 1 and 3 first. Under Alternative 1, the rule would 


categorically ban the use of non-compete clauses for some workers and apply a rebuttable 


presumption of unlawfulness to non-compete clauses for other workers. For example, the 


rule could ban non-compete clauses generally, but apply the rebuttable presumption to 


workers who qualify for the FLSA exemptions for executives or learned professionals.507F 


508 


Or the rule could ban non-compete clauses but apply the rebuttable presumption to 


workers who earn more than $100,000 per year. Under Alternative 3, non-compete 


clauses for all workers would be subject to a rebuttable presumption of illegality. 


There are two primary ways in which a rebuttable presumption of illegality, rather 


than a prohibition, could affect the benefits and costs associated with the proposed rule. 


First, a rebuttable presumption may decrease costs associated with the proposed rule by 


allowing employers to use non-compete clauses in situations in which the true benefits of 


non-compete clauses exceed the costs. In other words, the non-compete clauses which 


508 See supra notes 423–424 and accompanying text. 


191 







survive a rebuttable presumption may contribute to economic efficiency to the extent a 


court is able to identify efficiency-enhancing non-compete clauses. 


Second, a rebuttable presumption could increase costs by forcing cases involving 


non-compete clauses to be litigated more frequently, since the line defining a permissible 


non-compete clause would be less bright. Additionally, there may be situations in which 


the presumption would likely hold (i.e., a given non-compete clause is likely prohibited 


under the presumption), but which are not fought by workers, fearing they might lose the 


case. In such cases, any costs and benefits associated with non-compete clauses (such as 


those outlined in the preceding sections) would accrue to the economy. 


The two impacts of a change from a prohibition to a rebuttable presumption 


would likely be more drastic for workers above the threshold (for whom the presumption 


would be rebuttable under Alternative 1), as compared with those additional workers for 


whom the presumption would be rebuttable under Alternative 3. For the latter set of 


workers, there are fewer plausible cases in which the presumption would be rebutted, 


since higher-paid workers typically have access to greater levels of sensitive information. 


This means there is a smaller efficiency gain to be had from allowing non-compete 


clauses which could plausibly rebut the presumption; however, it also means there would 


likely be fewer litigated cases since there would be fewer marginal non-compete clauses. 


Therefore, the effect of moving from the proposed rule to Alternative 1 is likely more 


substantial than the effect of moving from Alternative 1 to Alternative 3. 


The effects of Alternatives 2 and 4 may be analyzed similarly. Under Alternative 


2, the rule would categorically ban the use of non-compete clauses for some workers and 


not apply any requirements to other workers. For example, like the recent State of 
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Washington statute, the rule could prohibit the use of non-compete clauses for employees 


earning $100,000 or less per year and independent contractors earning less than $250,000 


or less per year. Or, like the recent Massachusetts and Rhode Island statutes, the rule 


could prohibit the use of non-compete clauses for workers who are non-exempt under the 


FLSA.508F 


509 Under Alternative 4, the rule would apply a rebuttable presumption of 


unlawfulness to non-compete clauses for some workers and not apply any requirements 


to other workers. Workers above the threshold are most likely to be those workers for 


whom firm investment and training are valuable, but they are also often uniquely 


positioned to found new firms, since they hold knowledge gained by working in their 


industry. Therefore, a large portion of the benefits associated with the proposed rule 


would be lost if workers above the threshold were not covered; however, a large portion 


of the costs would also be lost, since the need to restructure contracts to protect sensitive 


information would no longer be present for those workers, and firms would continue to 


train and invest in those workers in the same way they currently do. Additionally, the 


earnings effects for relatively lower-wage workers appear to be less, based on empirical 


work, though the legal changes analyzed were not perfectly comparable. This could 


indicate, again, there are more substantial benefits to be had from prohibiting non-


compete clauses for workers above the threshold based on harms to labor markets, 


compared with workers below the threshold. 


The alternative under which the rule would use a different standard for senior 


executives, discussed in Part VI.C, would yield similar effects to the analyses discussed 


above. If a rebuttable presumption were applied to senior executives, if there are some 


509 See supra Part VI.B.2. 
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non-compete clauses that are efficient, and if courts are able to appropriately identify 


efficient non-compete clauses, then some non-compete clauses would likely be used (and 


may survive challenges) which are indeed efficient. On the other hand, costs associated 


with legal challenges would likely increase due to an increased frequency of legal 


challenges associated with a less bright line. If no requirement is applied to senior 


executives, then a large portion of the benefit of the proposed rule, as it applies to senior 


executives, would be lost: benefits associated with increased product market competition 


and benefits associated with increased labor market competition. The costs of 


restructuring contracts, however, would be lost, as well. 


Another alternative, discussed in Part VI.D, concerns whether non-compete 


clauses between a franchisor and a franchisee would be covered by the proposed rule. As 


noted in Part VI.D, evidence concerning the impact of prohibiting non-compete clauses 


between franchisors and franchisees does not exist. The Commission is therefore unable 


to estimate the extent to which the costs and benefits which would result from the 


proposed rule covering those parties would be similar to those resulting from prohibiting 


worker non-compete clauses. 


E. Other Major Effects 


There are two substantial equity concerns associated with the proposed rule which 


are not captured above. The first relates to the economic outcomes of women and racial 


and ethnic minorities. Non-compete clauses may affect women and racial and ethnic 


minorities more negatively than other workers. For example, firms may use the 


monopsony power which results from use of non-compete clauses as a means by which to 


194 







wage discriminate, or women (who may exhibit greater risk aversion, in practice509F 


510) may 


be more reluctant to start businesses when non-compete clauses are enforceable. One 


estimate indicates that gender and racial wage gaps would close by 3.6-9.1% under a 


nationwide prohibition on non-compete clauses.510F 


511 Another estimate indicates the 


negative impact of non-compete clause enforceability on within-industry 


entrepreneurship is 15% greater for women than for men.511F 


512 


The second equity concern related to non-compete clauses is that workers may not 


be willing to file lawsuits against deep-pocketed employers to challenge their non-


compete clauses, even if they predict a high probability of success. The proposed rule 


would substantially mitigate this concern by enacting a bright-line prohibition, which the 


Commission could enforce. This would mitigate uncertainty for workers and would be 


especially helpful for relatively low-paid workers, for whom access to legal services may 


be prohibitively expensive. 


VIII. Regulatory Flexibility Act 


The Regulatory Flexibility Act (RFA), as amended by the Small Business 


Regulatory Enforcement Fairness Act of 1996, requires an agency to either provide 


an Initial Regulatory Flexibility Analysis (IRFA) with a proposed rule or certify that 


the proposed rule would not have a significant impact on a substantial number of 


510 See, e.g., Catherine C. Eckel & Philip J. Grossman, Men, Women and Risk Aversion: Experimental 
Evidence, Handbook of Experimental Economics Results 1 (2008) 1061–073 and Gary Charness & Uri 
Gneezy, Strong Evidence For Gender Differences in Risk Taking, 83 J. Econ. Behavior & Org. 50–58 
(2012). 
511 Johnson, Lavetti, & Lipsitz, supra note 63 at 38. 
512 Marx (2021), supra note 118 at 8. 
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small entities.512 F 


513 The Commission does not expect the proposed rule, if adopted, 


would have a significant impact on a substantial number of small entities. 


Although small entities across all industrial classes—i.e., all North American 


Industry Classification System (NAICS) codes—would be affected, the estimated 


impact on each entity would be relatively small. The Small Business Administration 


(SBA) states that, as a rule of thumb, the impact of a proposed rule could be 


significant if the cost of the proposed rule (a) eliminates more than 10% of the 


businesses’ profits; (b) exceeds 1% of the gross revenues of the entities in a particular 


514 Assector, or (c) exceeds 5% of the labor costs of the entities in the sector.513F 


calculated in Part VIII.D, the Commission estimates direct compliance costs and the 


costs of updating contractual practices would result in costs of $317.68 to $563.84 for 


single-establishment firms. These costs would only exceed these sample limits if the 


average profit of regulated entities is $3,177 to $5,638, average revenue is $31,768 to 


$56,384, or average labor costs are $6,353 to $11,276, respectively. Furthermore, 


while there are additional nonmonetizable costs associated with the proposed rule, 


there are also nonmonetizable benefits which would at least partially offset those 


costs, as explained above in Part VII. 


Although the Commission certifies under the RFA that the proposed rule 


would not have a significant impact on a substantial number of small entities, and 


hereby provides notice of that certification to the SBA, the Commission has 


determined it is appropriate to publish an IRFA in order to describe the impact of the 


513 5 U.S.C. 603–605. 
514 Small Bus. Admin., A Guide for Government Agencies: How to Comply With the Regulatory Flexibility 
Act (August 2017) (hereinafter RFA Compliance Guide) at 19. 
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proposed rule on small entities. The Commission seeks comment on all aspects of the 


IRFA in this Part VIII. 


A. Reasons for the Proposed Rule 


The Commission describes the reasons for the proposed rule above in Part IV. 


B. Statement of Objectives and Legal Basis 


The Commission describes the objectives and legal basis for the proposed rule 


above in Part IV and the legal authority for the rule above in Part III. 


C. Description and Estimated Number of Small Entities to Which the Rule Would 


Apply 


The proposed rule would impact all small businesses, across all industry classes, 


that use non-compete clauses. The Commission does not expect there are classes of 


businesses that would face disproportionate impacts from the proposed rule. 


For the vast majority of industries, there is no granular data regarding the 


percentage of firms that use non-compete clauses (which could then be used to calculate 


the number of small entities in that industry using non-compete clauses). Due to this data 


limitation and given the relatively stable percentage of firms using non-compete clauses 


across the size distribution,51 4F 


515 we estimate the total number of small firms across all 


industries in the U.S. economy. We then calculate the number of firms estimated to use 


non-compete clauses by applying an estimate of the percentage of firms using non-


compete clauses to that total. Using the size standards set by the SBA,515F 


516 we calculate 


515 See Colvin & Shierholz, supra note 498 at 5. We emphasize that, since smaller firms generally use non-
compete clauses at a lower rate, based on the numbers reported in Table 1, our estimate of the number of 
affected small entities is likely larger than is true in practice. 
516 See Small Bus. Admin., Table of Size Standards, https://www.sba.gov/document/support-table-size-
standards. 
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that there are 5.95 million small firms and 6.24 million small establishments in the 


U.S.51 6F 


517 Assuming 49.4% of firms or establishments use non-compete clauses,51 7F 


518 we 


estimate 2.94 million small firms, comprising 3.08 million small establishments, would 


be affected by the proposed rule. Since our estimate ignores differential use of non-


compete clauses across industries (in the absence of more detailed data), these firms span 


all industries and various sizes below the standards set in the SBA’s size standards. 


D. Projected Reporting, Recordkeeping, and Other Compliance Requirements 


As calculated in Parts VIII.D.1 and VIII.D.2, the Commission estimates the direct 


compliance costs and the costs of updating contractual practices would total $246.16 to 


$492.32 for each small firm, plus an additional $71.52 for each establishment owned by 


that firm. A single-establishment firm, for example, would bear estimated costs of 


$317.68 to $563.84, for example.  


As described in greater detail in Part VII.C.3, the Commission also finds worker 


training and firm investment in capital assets would likely decrease under the proposed 


rule. Finally, as described in greater detail in Part VII.C.4, the Commission finds mixed 


evidence that the job creation rate would diminish under the proposed rule. Given the 


evidence available, the Commission is unable to monetize the estimates of worker 


training, firm investment in capital assets, and job creation, however. 


517 We use the latest data available from the U.S. Census Bureau’s Statistics of U.S. Businesses database, 
available based on firm revenue and firm size. U.S. Census Bureau, Statistics of U.S. Businesses (SUSB), 
https://www.census.gov/programs-surveys/susb.html (last visited Dec. 9, 2022). We deflate to current 
dollars using Historical Table 10.1. Off. of Mgmt. & Budget, Historical Tables, 
https://www.whitehouse.gov/omb/budget/historical-tables/ (last visited Dec. 9, 2022). As used in this 
analysis, per the U.S. Census Bureau, “a firm is a business organization consisting of one or more domestic 
establishments in the same geographic area and industry that were specified under common ownership or 
control.” On the other hand, “an establishment is a single physical location at which business is conducted 
or services or industrial operations are performed.” See U.S. Census Bureau, Glossary, 
https://www.census.gov/programs-surveys/susb/about/glossary.html. 
518 See Colvin & Shierholz, supra note 498 at 1. 
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1. Direct Compliance Costs 


In order to comply with the proposed rule, small entities must remove non-


compete clauses from workers’ contracts in two ways. First, to comply with proposed 


§ 910.2(a), which states it is an unfair method of competition to maintain with a worker a 


non-compete clause, small entities would need to no longer include non-compete clauses 


in the contracts of incoming workers, which may include revising existing employment 


contracts. Second, to comply with proposed § 910.2(b)(1) and (2), small entities would 


need to rescind existing non-compete clauses no later than the compliance date and 


provide notice to workers that the worker’s non-compete clause is no longer in effect and 


may not be enforced against the worker. 


In order to reduce compliance costs and increase compliance certainty, proposed 


§ 910.2(b)(3) would provide that an employer complies with the rescission requirement 


in proposed § 910.2(b)(1) where it provides notice to a worker pursuant to § 910.2(b)(2). 


Furthermore, proposed § 910.2(b)(2)(C) includes model language which may be provided 


to the worker in order to inform the worker that their non-compete clause is no longer in 


effect. We estimate composing and sending this message in a digital format to all of a 


firm’s workers and applicable former workers would take 20 minutes of a human 


resources specialist’s time. According to the Bureau of Labor Statistics, the median wage 


for a human resources specialist was $29.95 per hour in 2021.51 8F 


519 The cost of compliance 


for currently employed workers is therefore $29.95/3=$9.98 per firm. As calculated in 


Part VIII.C, we estimate there are 2.94 million small firms, comprising 3.08 million small 


519 See U.S. Bureau of Lab. Stats., Occupational Outlook Handbook, Human Resources Specialists, 
https://www.bls.gov/ooh/business-and-financial/human-resources-specialists.htm. 
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establishments, in the United States which use non-compete clauses.519F 


520 Conservatively 


assuming that each establishment must engage in its own communication (i.e., a firm’s 


headquarters does not have the ability to send a company-wide e-mail, for example), this 


means the total direct compliance cost for workers who are already employed is 


$9.98*3.08 million=$30.74 million. 


To ensure incoming workers’ contracts do not include non-compete clauses and 


they fully comply with the proposed rule, firms may employ in-house counsel, outside 


counsel, or human resource specialists (depending on the complexity of the relevant non-


compete clause). For many firms, this process would likely be straightforward (i.e., 


simply not using non-compete clauses or removing one section from a boilerplate 


contract). For other firms, it may be more difficult and require more time. We assume 


that, on average, ensuring contracts for incoming workers do not have non-compete 


clauses would take the equivalent of one hour of a lawyer’s time (valued at $61.54),520F 


521 


resulting in a total cost of $61.54*3.08 million=$189.54 million. We acknowledge there 


may be substantial heterogeneity in the costs for individual firms; however, we believe 


this number is conservative. For firms whose costs of removing non-compete clauses for 


incoming workers is greater, the work of ensuring that contracts comply with the law 


would overlap substantially with the costs of updating contractual practices, described in 


the next section. 


520 The dataset is available at U.S. Census Bureau, 2019 SUSB Annual Data Tables by Establishment 
Industry, https://www.census.gov/data/tables/2019/econ/susb/2019-susb-annual.html, (last visited Dec. 9, 
2022). 
521 U.S. Bureau of Lab. Stats., Occupational Outlook Handbook, Lawyers, 
https://www.bls.gov/ooh/legal/lawyers.htm. 
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For each establishment of each firm, we estimate direct compliance costs would 


total $9.98+$61.54=$71.52. 


2. Costs of Updating Contractual Practices 


Firms may seek to update their contractual practices by expanding the scope of 


non-disclosure agreements (NDAs) or other contractual provisions to ensure they are 


expansive enough to protect trade secrets and other valuable investments. To do so, firms 


may use in-house counsel or outside counsel to examine and amend current contracts or 


enter into new contracts with workers. 


The Commission is not aware of empirical evidence on how much it costs firms to 


update their contractual practices when they can no longer use non-compete clauses. 


However, there is evidence indicating firms that use non-compete clauses are already 


using other types of restrictive employment provisions. Firms may be doing so because, 


among other things, they are uncertain whether a non-compete clause will be enforceable, 


or because they desire the additional protections NDAs and other types of restrictive 


employment provisions can offer. Balasubramanian et al. find that 97.5% of workers with 


non-compete clauses are also subject to a non-solicitation agreement, non-disclosure 


agreement, or a non-recruitment agreement, and 74.7% of workers with non-compete 


clauses are also subject to all three other types of provisions.52 1F 


522 Firms already using 


multiple layers of protection may not need to expand the scope of existing restrictive 


employment provisions or enter into new ones. 


522 Balasubramanian, Starr, & Yamaguchi, supra note 40 at 35. We calculate 97.5% as (1-0.6%/24.2%), 
where 0.6% represents the proportion of workers with only a non-compete clause, and no other post-
employment restriction, and 24.2% represents the proportion of workers with a non-compete clause, 
regardless of what other post-employment restrictions they have. 
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Among the approximately one half of firms that use non-compete clauses,522F 


523 we 


assume the average firm employs the equivalent of four to eight hours of a lawyer’s time 


to update their contractual practices. We emphasize this is an average to underline the 


likelihood of large differences in the extent to which firms update their contractual 


practices. Many firms, including those which use non-compete clauses only with workers 


who do not have access to sensitive information, or those which are already using other 


types of restrictive employment provisions to protect sensitive information, may opt to do 


nothing. Other firms may employ several hours or multiple days of lawyers’ time to 


arrive at a new contract.523F 


524 Our estimated range of four to eight hours represents an 


average taken across these different possibilities. For example, if two-thirds of firms that 


currently use non-compete clauses opt to make no changes to their contractual practices 


(for example, because they are one of the 97.5% of firms which already implement other 


post-employment restrictions, or because they will rely on trade secret law in the future, 


or because they are using non-compete clauses with workers who do not have access to 


sensitive information), and one-third of such firms spend (on average) the equivalent of 


1.5 to 3 days of an attorney’s time, this would result in the estimate of 4-8 hours on 


average reported above. 


We further emphasize this estimate is an average across all employers that would 


be covered by the rule. There is likely substantial heterogeneity in the amount of time 


firms would use to update contractual practices; very large firms that use non-compete 


clauses extensively would likely incur greater costs. 


523 Colvin & Shierholz, supra note 498 at 1. 
524 These estimates are derived from outreach to employment attorneys active in assisting firms in writing 
their non-compete clauses. 
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Under the assumption the average firm that uses a non-compete clause employs 


the equivalent of four to eight hours of a lawyer’s time, we calculate the total expenditure 


on updating contractual practices to range from $61.54*4*2.94 million=$723.7 million to 


$61.54*8*2.94 million=$1.45 billion. Note that we assume decisions regarding protection 


of sensitive information and contract updating are made at the firm, rather than 


establishment, level, since sensitive information is likely shared across business 


establishments of a firm. The Commission seeks comment on this estimate. 


For each firm, we estimate the cost of updating contractual practices would be 


$61.54*4=$246.16 to $61.54*8=$492.32. 


E. Identification of Duplicative, Overlapping, or Conflicting Federal Rules 


The Commission is not aware of any duplicative, overlapping, or conflicting 


federal rules. As described above in Part II.C.1, the enforceability of a non-compete 


clause currently depends on state law. Non-compete clauses are also subject to federal 


antitrust law. However, the Commission is not aware of any federal regulations that 


would duplicate, overlap, or conflict with the proposed rule. 


F. Discussion of Significant Alternatives 


In Part VI above, the Commission discusses significant alternatives to the 


proposed rule. Part VI also includes a preliminary assessment of whether each of the 


significant alternatives would accomplish the objectives of the proposed rule. In addition, 


the Commission’s analysis of benefits and costs in Part VII includes an assessment of the 


525 benefits and costs of various alternatives.524F 


525 See supra Part VII.D. 
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The Commission is not proposing an exemption for small entities or different 


regulatory requirements for small entities. The proposed rule would provide it is an unfair 


method of competition for an employer to enter into or attempt to enter into a non-


compete clause with a worker; maintain with a worker a non-compete clause; or, under 


certain circumstances, to represent to a worker that the worker is subject to a non-


compete clause.525F 


526 For the reasons described above in Part IV, the Commission is 


proposing to provide these practices are an unfair method of competition under Section 5. 


Based on the available evidence, the Commission does not believe the analysis in Part IV 


above is fundamentally different for non-compete clauses imposed by small entities. For 


this reason, the Commission is not proposing an exemption for small entities or different 


regulatory requirements for small entities. The Commission seeks comment on whether it 


should propose a small entity exemption or different requirements for small entities, 


including whether non-compete clauses used by small entities are less likely to have the 


anticompetitive effects described in Part IV.A above, and whether employers that are 


small entities are less likely than other employers to have alternatives available for 


protecting their investments, as described in Part IV.B above. 


The Commission is also not proposing a delayed compliance date for small 


entities. Under proposed § 910.5, compliance with the proposed rule would be required as 


of the proposed compliance date, which would be 180 days after publication of the final 


rule in the Federal Register.526F 


527 In the Commission’s preliminary view, this proposed 


526 See proposed § 910.2(a). 
527 See proposed § 910.5. 
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compliance period would afford small entities a sufficient period of time to comply with 


the proposed rule.527F 


528 The Commission seeks comment on whether this is the case. 


IX. Paperwork Reduction Act 


Under the Paperwork Reduction Act of 1995 (PRA),528F 


529 federal agencies must 


obtain approval from the Office of Management and Budget (OMB) for each collection 


of information they conduct or sponsor. The term “collection of information” includes 


any requirement or request for persons to obtain, maintain, retain, report, or publicly 


disclose information.529F 


530 Under the PRA, the Commission may not conduct or sponsor, 


and, notwithstanding any other provision of law, a person is not required to respond to, an 


information collection unless the information collection displays a valid control number 


assigned by OMB.530F 


531 


The Commission believes the proposed rule would contain a disclosure 


requirement that would constitute a collection of information requiring OMB approval 


under the PRA. Proposed § 910.2(a) would state it is an unfair method of competition for 


an employer to enter into or attempt to enter into a non-compete clause with a worker; 


maintain with a worker a non-compete clause; or, under certain circumstances, represent 


to a worker that the worker is subject to a non-compete clause. Proposed § 910.2(b)(1) 


would state that, to comply with § 910.2(a), an employer that entered into a non-compete 


clause with a worker prior to the compliance date must rescind the non-compete clause 


no later than the compliance date. 


528 See supra Part V, in the section-by-section analysis for proposed § 910.5. 
529 44 U.S.C. 3501 et seq. 
530 44 U.S.C. 3502(3); 5 CFR 1320.3(c). 
531 44 U.S.C. 3506(c)(1)(B); 5 CFR 1320.5(a)(3). 
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Proposed § 910.2(b)(2)—the provision that would contain the disclosure 


requirement that would require OMB approval—would require employers to provide a 


notice to workers in certain circumstances. Specifically, proposed § 910.2(b)(2)(A) 


would require an employer that rescinds a non-compete clause pursuant to § 910.2(b)(1) 


to provide notice to the worker that the worker’s non-compete clause is no longer in 


effect and may not be enforced against the worker. Proposed § 910.2(b)(2)(A) would also 


state the employer must provide the notice to the worker in an individualized 


communication and the employer must provide the notice on paper or in a digital format 


such as, for example, an email or text message. Proposed § 910.2(b)(2)(B) would state 


the employer must provide the notice to a worker who currently works for the employer. 


Proposed § 910.2(b)(2)(B) would also state that the employer must also provide the 


notice to a worker who formerly worked for the employer, provided the employer has the 


worker’s contact information readily available. Finally, proposed § 910.2(b)(2)(C) would 


provide model language that would satisfy the notice requirement. Proposed 


§ 910.2(b)(2)(C) would also state that an employer may also use different language, 


provided the notice communicates to the worker that the worker’s non-compete clause is 


no longer in effect and may not be enforced against the worker. 


The Commission estimates composing and sending this message in a digital 


format to all workers would take 20 minutes of a human resources specialist’s time. 


According to the Bureau of Labor Statistics, the median wage for a human resources 


specialist in 2021 was $29.95 per hour.53 1F 


532 The cost of compliance for currently employed 


workers is therefore $29.95 / 3 = $9.98 per firm. According to the U.S. Census Bureau’s 


532 U.S. Bureau of Lab. Stats., Occupational Outlook Handbook: Human Resources Specialists, 
https://www.bls.gov/ooh/business-and-financial/human-resources-specialists.htm. 
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Statistics of U.S. Businesses database, in 2019 (the most recent year for which data are 


available), there were 6.10 million firms and 7.96 million establishments in the United 


States.53 2F 


533 The Commission estimates the percentage of firms using non-compete clauses 


in the United States at 49.4%.533F 


534 This yields an estimated 3,932,240 covered 


establishments. Conservatively assuming that each establishment must engage in its own 


communication—i.e., a firm’s headquarters does not have the ability to send a company-


wide e-mail, for example—this means covered employers would incur an estimated labor 


cost burden of 1,310,747 hours to comply with this requirement (3,932,240 


establishments × 20 minutes). The Commission estimates the associated labor cost for 


notifying affected workers who are already employed is $9.98 × 7.96 


million × 0.494 = $39,243,755. 


The proposed rule would impose only de minimis capital and non-labor costs. The 


Commission anticipates covered employers already have in place existing systems to 


communicate with and provide employment-related disclosures to workers. While the 


proposed rule would require a one-time disclosure to some workers subject to a rescinded 


non-compete clause, the Commission anticipates this one-time disclosure would not 


require substantial investments in new systems or other non-labor costs. Moreover, many 


establishments are likely to provide the disclosure electronically, further reducing total 


costs. 


The Commission invites comments on: (1) Whether the proposed collection of 


information is necessary for the proper performance of the functions of the agency, 


533 U.S. Census Bureau, 2019 SUSB Annual Data Tables by Establishment Industry (February 2022), 
https://www.census.gov/data/tables/2019/econ/susb/2019-susb-annual.html (last visited Dec. 9, 2022). 
534 See Colvin & Shierholz, supra note 498 at 4. 
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including whether the information would have practical utility; (2) the accuracy of the 


agency’s estimate of the burden of the proposed collection of information, including the 


validity of the methodology and assumptions used; (3) ways to enhance the quality, 


utility, and clarity of the information to be collected; and (4) ways to minimize the burden 


of these information collections on respondents. The Commission seeks comment on all 


aspects of this Part IX. 


Comments on the proposed reporting requirements subject to Paperwork 


Reduction Act review by OMB should additionally be submitted to 


www.reginfo.gov/public/do/PRAMain. Find this particular information collection by 


selecting “Currently under 30-day Review—Open for Public Comments” or by using the 


search function. The reginfo.gov web link is a United States Government website 


operated by OMB and the General Services Administration (GSA). Under PRA 


requirements, OMB’s Office of Information and Regulatory Affairs (OIRA) reviews 


federal information collections. 


X. Request for Comment 


You can file a comment online or on paper. For the Commission to consider your 


comment, we must receive it on or before [INSERT DATE 60 DAYS AFTER DATE OF 


PUBLICATION IN THE FEDERAL REGISTER]. Write “Non-Compete Clause 


Rulemaking, Matter No. P201200” on your comment. Your comment—including your 


name and your state—will be placed on the public record of this proceeding, including 


the https://www.regulations.gov website. 


Because of the public health emergency in response to the COVID-19 outbreak 


and the agency’s heightened security screening, postal mail addressed to the Commission 
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will be subject to delay. We strongly encourage you to submit your comments online 


through the https://www.regulations.gov website. To ensure the Commission considers 


your online comment, please follow the instructions on the web-based form. 


If you file your comment on paper, write “Non-Compete Clause Rulemaking, 


Matter No. P201200” on your comment and on the envelope, and mail your comment to 


the following address: Federal Trade Commission, Office of the Secretary, 600 


Pennsylvania Avenue NW, Suite CC-5610 (Annex C), Washington, DC 20580. 


Because your comment will be placed on the publicly accessible website at 


https://www.regulations.gov, you are solely responsible for making sure your comment 


does not include any sensitive or confidential information. In particular, your comment 


should not include any sensitive personal information, such as your or anyone else’s 


Social Security number; date of birth; driver’s license number or other state identification 


number, or foreign country equivalent; passport number; financial account number; or 


credit or debit card number. You are also solely responsible for making sure your 


comment does not include any sensitive health information, such as medical records or 


other individually identifiable health information. In addition, your comment should not 


include any “trade secret or any commercial or financial information which…is 


privileged or confidential”—as provided by 15 U.S.C. 46(f) and 16 CFR 4.10(a)(2)— 


including, in particular, competitively sensitive information such as costs, sales statistics, 


inventories, formulas, patterns, devices, manufacturing processes, or customer names. 


Comments containing material for which confidential treatment is requested must 


be filed in paper form, must be clearly labeled “Confidential,” and must comply with 16 


CFR 4.9(c). In particular, the written request for confidential treatment that accompanies 
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the comment must include the factual and legal basis for the request, and must identify 


the specific portions of the comment to be withheld from the public record. Your 


comment will be kept confidential only if the General Counsel grants your request in 


accordance with the law and the public interest. Once your comment has been posted 


publicly at https://www.regulations.gov—as legally required by 16 CFR 4.9(b)—we 


cannot redact or remove your comment, unless you submit a confidentiality request that 


meets the requirements for such treatment under FTC Rule 4.9(c) and the General 


Counsel grants that request. 


Visit the Commission’s website, www.ftc.gov, to read this NPRM and the fact 


sheet describing it. The FTC Act and other laws the Commission administers permit the 


collection of public comments to consider and use in this proceeding as appropriate. The 


Commission will consider all timely and responsive public comments that it receives on 


or before [INSERT DATE 60 DAYS AFTER DATE OF PUBLICATION IN THE 


FEDERAL REGISTER]. For information on the Commission’s privacy policy, including 


routine uses permitted by the Privacy Act, see 


https://www.ftc.gov/site-information/privacy-policy. 


XI. Communications by Outside Parties to Commissioners or Their Advisors 


Written communications and summaries or transcripts of oral communications 


respecting the merits of this proceeding, from any outside party to any Commissioner or 


Commissioner’s advisor, will be placed on the public record, per 16 CFR 1.26(b)(5). 


210 



https://www.regulations.gov/

http://www.ftc.gov/

https://www.ftc.gov/site-information/privacy-policy





List of Subjects in 16 CFR Part 910 


Antitrust. 


For the reasons set forth above, the Federal Trade Commission proposes to add a 


new subchapter J, consisting of part 910, to chapter I in title 16 of the Code of Federal 


Regulations: 


1. Add new subchapter J, consisting of part 910, to read as follows: 


SUBCHAPTER J—RULES CONCERNING UNFAIR METHODS OF 


COMPETITION 


PART 910—NON-COMPETE CLAUSES 


Sec. 


910.1. Definitions. 


910.2. Unfair methods of competition. 


910.3. Exception. 


910.4. Greater protection under State law. 


910.5. Effective date and compliance date. 


Authority: 15 U.S.C. 45 and 46(g). 


§ 910.1 Definitions. 


(a) Business entity means a partnership, corporation, association, limited liability 


company, or other legal entity, or a division or subsidiary thereof. 


(b) Non-compete clause. 


(1) Non-compete clause means a contractual term between an employer and a 


worker that prevents the worker from seeking or accepting employment with a person, or 


operating a business, after the conclusion of the worker’s employment with the employer. 
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(2) Functional test for whether a contractual term is a non-compete clause. The 


term non-compete clause includes a contractual term that is a de facto non-compete 


clause because it has the effect of prohibiting the worker from seeking or accepting 


employment with a person or operating a business after the conclusion of the worker’s 


employment with the employer. For example, the following types of contractual terms, 


among others, may be de facto non-compete clauses: 


i. A non-disclosure agreement between an employer and a worker that is written 


so broadly that it effectively precludes the worker from working in the same field after 


the conclusion of the worker’s employment with the employer. 


ii. A contractual term between an employer and a worker that requires the worker 


to pay the employer or a third-party entity for training costs if the worker’s employment 


terminates within a specified time period, where the required payment is not reasonably 


related to the costs the employer incurred for training the worker. 


(c) Employer means a person, as defined in 15 U.S.C. 57b-1(a)(6), that hires or 


contracts with a worker to work for the person. 


(d) Employment means work for an employer, as the term employer is defined in 


paragraph (c) of this section. 


(e) Substantial owner, substantial member, and substantial partner mean an 


owner, member, or partner holding at least a 25 percent ownership interest in a business 


entity. 


(f) Worker means a natural person who works, whether paid or unpaid, for an 


employer. The term includes, without limitation, an employee, individual classified as an 


independent contractor, extern, intern, volunteer, apprentice, or sole proprietor who 
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provides a service to a client or customer. The term worker does not include a franchisee 


in the context of a franchisee-franchisor relationship; however, the term worker includes 


a natural person who works for the franchisee or franchisor. Non-compete clauses 


between franchisors and franchisees would remain subject to Federal antitrust law as well 


as all other applicable law. 


§ 910.2 Unfair methods of competition. 


(a) Unfair methods of competition. It is an unfair method of competition for an 


employer to enter into or attempt to enter into a non-compete clause with a worker; 


maintain with a worker a non-compete clause; or represent to a worker that the worker is 


subject to a non-compete clause where the employer has no good faith basis to believe 


that the worker is subject to an enforceable non-compete clause. 


(b) Existing non-compete clauses. 


(1) Rescission requirement. To comply with paragraph (a) of this section, which 


states that it is an unfair method of competition for an employer to maintain with a 


worker a non-compete clause, an employer that entered into a non-compete clause with a 


worker prior to the compliance date must rescind the non-compete clause no later than 


the compliance date. 


(2) Notice requirement. 


(A) An employer that rescinds a non-compete clause pursuant to paragraph (b)(1) 


of this section must provide notice to the worker that the worker’s non-compete clause is 


no longer in effect and may not be enforced against the worker. The employer must 


provide the notice to the worker in an individualized communication. The employer must 


provide the notice on paper or in a digital format such as, for example, an email or text 
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message. The employer must provide the notice to the worker within 45 days of 


rescinding the non-compete clause. 


(B) The employer must provide the notice to a worker who currently works for 


the employer. The employer must also provide the notice to a worker who formerly 


worked for the employer, provided that the employer has the worker’s contact 


information readily available. 


(C) The following model language constitutes notice to the worker that the 


worker’s non-compete clause is no longer in effect and may not be enforced against the 


worker, for purposes of paragraph (b)(2)(A) of this section. An employer may also use 


different language, provided that the notice communicates to the worker that the worker’s 


non-compete clause is no longer in effect and may not be enforced against the worker. 


A new rule enforced by the Federal Trade Commission makes it unlawful 


for us to maintain a non-compete clause in your employment contract. As of 


[DATE 180 DAYS AFTER DATE OF PUBLICATION OF THE FINAL RULE], 


the non-compete clause in your contract is no longer in effect. This means that 


once you stop working for [EMPLOYER NAME]: 


• You may seek or accept a job with any company or any person—even if 


they compete with [EMPLOYER NAME]. 


• You may run your own business—even if it competes with [EMPLOYER 


NAME]. 


• You may compete with [EMPLOYER NAME] at any time following your 


employment with [EMPLOYER NAME]. 
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The FTC’s new rule does not affect any other terms of your employment contract. 


For more information about the rule, visit [link to final rule landing page]. 


(3) Safe harbor. An employer complies with the rescission requirement in 


paragraph (b)(1) of this section where it provides notice to a worker pursuant to 


paragraph (b)(2) of this section. 


§ 910.3 Exception. 


The requirements of this Part 910 shall not apply to a non-compete clause that is 


entered into by a person who is selling a business entity or otherwise disposing of all of 


the person’s ownership interest in the business entity, or by a person who is selling all or 


substantially all of a business entity’s operating assets, when the person restricted by the 


non-compete clause is a substantial owner of, or substantial member or substantial 


partner in, the business entity at the time the person enters into the non-compete clause. 


Non-compete clauses covered by this exception would remain subject to Federal antitrust 


law as well as all other applicable law. 


§ 910.4 Relation to State laws. 


This Part 910 shall supersede any State statute, regulation, order, or interpretation 


to the extent that such statute, regulation, order, or interpretation is inconsistent with this 


Part 910. A State statute, regulation, order, or interpretation is not inconsistent with the 


provisions of this Part 910 if the protection such statute, regulation, order, or 


interpretation affords any worker is greater than the protection provided under this Part 


910. 
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§ 910.5 Compliance date. 


Compliance with this Part 910 is required as of [INSERT DATE 180 DAYS 


AFTER DATE OF PUBLICATION OF THE FINAL RULE]. 


By direction of the Commission, Commissioner Wilson dissenting. 


April J. Tabor, 


Secretary. 
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FEBRUARY 04, 2022


Executive Order on Use of Project Labor Agreements For
Federal Construction Projects


By the authority vested in me as President by the Constitution and the laws of the United States
of America, including the Federal Property and Administrative Services Act, 40 U.S.C. 101 et


seq., and in order to promote economy and efficiency in the administration and completion of
Federal construction projects, it is hereby ordered that:


Section 1.  Policy.  (a)  Large-scale construction projects pose special challenges to efficient and
timely procurement by the Federal Government.  Construction employers typically do not have
a permanent workforce, which makes it difficult to predict labor costs when bidding on
contracts and to ensure a steady supply of labor on contracts being performed.  Challenges also
arise because construction projects typically involve multiple employers at a single location,
and a labor dispute involving one employer can delay the entire project.  A lack of coordination
among various employers, or uncertainty about the terms and conditions of employment of
various groups of workers, can create friction and disputes in the absence of an agreed-upon
resolution mechanism.  These problems threaten the efficient and timely completion of
construction projects undertaken by Federal contractors.  On large-scale projects, which are
generally more complex and of longer duration, these problems tend to be more pronounced.
     (b)  Project labor agreements are often effective in preventing these problems from
developing because they provide structure and stability to large-scale construction projects. 
Such agreements avoid labor-related disruptions on projects by using dispute-resolution
processes to resolve worksite disputes and by prohibiting work stoppages, including strikes
and lockouts.  They secure the commitment of all stakeholders on a construction site that the
project will proceed efficiently without unnecessary interruptions.  They also advance the
interests of project owners, contractors, and subcontractors, including small businesses.  For
these reasons, owners and contractors in both the public and private sector routinely use
project labor agreements, thereby reducing uncertainties in large-scale construction projects. 
The use of project labor agreements is fully consistent with the promotion of small business
interests.
     (c)  Accordingly, it is the policy of the Federal Government for agencies to use project labor
agreements in connection with large-scale construction projects to promote economy and
efficiency in Federal procurement. 







Sec. 2.  Definitions.  For purposes of this order:
     (a)  “Labor organization” means a labor organization as defined in 29 U.S.C. 152(5) of which
building and construction employees are members, as described in 29 U.S.C. 158(f ).
     (b)  “Construction” means construction, reconstruction, rehabilitation, modernization,
alteration, conversion, extension, repair, or improvement of buildings, structures, highways, or
other real property.
     (c)  “Large-scale construction project” means a Federal construction project within the
United States for which the total estimated cost of the construction contract to the Federal
Government is $35 million or more.  The Federal Acquisition Regulatory Council (FAR
Council), in consultation with the Council of Economic Advisers, may adjust this threshold
based on inflation using the process at 41 U.S.C. 1908.
     (d)  “Agency” means an executive department or agency, including an independent
establishment subject to the Federal Property and Administrative Services Act, 40 U.S.C. 102(4)
(A). 
     (e)  “Project labor agreement” means a pre-hire collective bargaining agreement with one or
more labor organizations that establishes the terms and conditions of employment for a
specific construction project and is an agreement described in 29 U.S.C. 158(f ). 


Sec. 3.  Project Labor Agreement Presumption. Subject to sections 5 and 6 of this order, in
awarding any contract in connection with a large-scale construction project, or obligating
funds pursuant to such a contract, agencies shall require every contractor or subcontractor
engaged in construction on the project to agree, for that project, to negotiate or become a party
to a project labor agreement with one or more appropriate labor organizations.


Sec. 4.  Requirements of Project Labor Agreements. Any project labor agreement reached
pursuant to this order shall:
     (a)  bind all contractors and subcontractors on the construction project through the
inclusion of appropriate specifications in all relevant solicitation provisions and contract
documents;
     (b)  allow all contractors and subcontractors on the construction project to compete for
contracts and subcontracts without regard to whether they are otherwise parties to collective
bargaining agreements;
     (c)  contain guarantees against strikes, lockouts, and similar job disruptions;
     (d)  set forth effective, prompt, and mutually binding procedures for resolving labor disputes
arising during the term of the project labor agreement;
     (e)  provide other mechanisms for labor-management cooperation on matters of mutual
interest and concern, including productivity, quality of work, safety, and health; and







     (f )  fully conform to all statutes, regulations, Executive Orders, and Presidential
Memoranda.


Sec. 5.  Exceptions Authorized by Agencies. A senior official within an agency may grant an
exception from the requirements of section 3 of this order for a particular contract by, no later
than the solicitation date, providing a specific written explanation of why at least one of the
following circumstances exists with respect to that contract:
     (a)  Requiring a project labor agreement on the project would not advance the Federal
Government’s interests in achieving economy and efficiency in Federal procurement. Such a
finding shall be based on the following factors:
          (i)    The project is of short duration and lacks operational complexity;
          (ii)   The project will involve only one craft or trade;
          (iii) The project will involve specialized construction work that is available from only a
limited number of contractors or subcontractors;
          (iv)   The agency’s need for the project is of such an unusual and compelling urgency that
a project labor agreement would be impracticable; or
          (v)    The project implicates other similar factors deemed appropriate in regulations or
guidance issued pursuant to section 8 of this order.
     (b)  Based on an inclusive market analysis, requiring a project labor agreement on the
project would substantially reduce the number of potential bidders so as to frustrate full and
open competition.
     (c)  Requiring a project labor agreement on the project would otherwise be inconsistent with
statutes, regulations, Executive Orders, or Presidential Memoranda.


Sec. 6.  Reporting. (a)  To the extent permitted by law and consistent with national security and
executive branch confidentiality interests, agencies shall publish, on a centralized public
website, data showing the use of project labor agreements on large-scale construction projects,
as well as descriptions of the exceptions granted under section 5 of this order.
     (b)  On a quarterly basis, agencies shall report to the Office of Management and Budget
(OMB) on their use of project labor agreements on large-scale construction projects and on the
exceptions granted under section 5 of this order.


Sec. 7. Nothing in this order precludes an agency from requiring the use of a project labor
agreement in circumstances not covered by this order, including projects where the total cost
to the Federal Government is less than that for a large-scale construction project, or projects
receiving any form of Federal financial assistance (including loans, loan guarantees, revolving
funds, tax credits, tax credit bonds, and cooperative agreements).  This order also does not
require contractors or subcontractors to enter into a project labor agreement with any
particular labor organization.







Sec. 8.  Regulations and Implementation. (a)  Within 120 days of the date of this order, the FAR
Council, to the extent permitted by law, shall propose regulations implementing the provisions
of this order.  The FAR Council shall consider and evaluate public comments on the proposed
regulations and shall promptly issue a final rule, to the extent permitted by law.
     (b)  The Director of OMB shall, to the extent permitted by law, issue guidance to implement
the requirements of sections 5 and 6 of this order.


Sec. 9.  Contracting Officer Training. Within 90 days of the date of this order, the Secretary of
Defense, the Secretary of Labor, and the Director of OMB shall coordinate in designing a
training strategy for agency contracting officers to enable those officers to effectively
implement this order. Within 180 days of the date of the publication of proposed regulations,
the Secretary of Defense, the Secretary of Labor, and the Director of OMB shall provide a
report to the Assistant to the President for Economic Policy and Director of the National
Economic Council on the contents of the training strategy.


Sec. 10. Revocation of Prior Orders, Rules, and Regulations.  Executive Order 13502 of February
6, 2009 (Use of Project Labor Agreements for Federal Construction Projects), is revoked as of
the effective date of the final regulations issued by the FAR Council under section 8(a) of this
order. Upon Executive Order 13502’s revocation, the heads of agencies shall consider, to the
extent permitted by law, revoking any orders, rules, or regulations implementing Executive
Order 13502.


Sec. 11.  Severability.  If any provision of this order, or the application of such provision to any
person or circumstance, is held to be invalid, the remainder of this order and its application to
any other person or circumstance shall not be affected thereby.


Sec. 12. Effective Date.  This order shall be effective immediately and shall apply to all
solicitations for contracts issued on or after the effective date of the final regulations issued by
the FAR Council under section 8(a) of this order.  For solicitations issued between the date of
this order and the effective date of the final regulations issued by the FAR Council under
section 8(a) of this order, or solicitations that have already been issued and are outstanding as
of the date of this order, agencies are strongly encouraged, to the extent permitted by law, to
comply with this order.


Sec. 13. General Provisions.  (a)  Nothing in this order shall be construed to impair or otherwise
affect:
          (i)   the authority granted by law to an executive department or agency, or the head
thereof; or
          (ii)  the functions of the Director of the Office of Management and Budget relating to







budgetary, administrative, or legislative proposals.
     (b)  This order shall be implemented consistent with applicable law and subject to the
availability of appropriations.
     (c)  This order is not intended to, and does not, create any right or benefit, substantive or
procedural, enforceable at law or in equity by any party against the United States, its
departments, agencies, or entities, its officers, employees, or agents, or any other person.


                               JOSEPH R. BIDEN JR.  


 The White House,


    February 4, 2022.
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1 Available at: https://www.justice.gov/sites/ 
default/files/olc/opinions/1981/06/31/op-olc-v005- 
p0174_0.pdf. 


2 The DBA and the Related Acts apply to both 
prime contracts and subcontracts of any tier 
thereunder. In this NPRM, as in the regulations 
themselves, where the terms ‘‘contracts’’ or 
‘‘contractors’’ are used, they are intended to include 
reference to subcontracts and subcontractors of any 
tier. 


DEPARTMENT OF LABOR 


Office of the Secretary 


29 CFR Parts 1, 3, and 5 


RIN 1235–AA40 


Updating the Davis-Bacon and Related 
Acts Regulations 


AGENCY: Wage and Hour Division, 
Department of Labor. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: The Department of Labor 
(Department) proposes to amend 
regulations issued under the Davis- 
Bacon and Related Acts that set forth 
rules for the administration and 
enforcement of the Davis-Bacon labor 
standards that apply to Federal and 
federally assisted construction projects. 
As the first comprehensive regulatory 
review in nearly 40 years, the 
Department believes that revisions to 
these regulations are needed to provide 
greater clarity and enhance their 
usefulness in the modern economy. 
DATES: Interested persons are invited to 
submit written comments on this notice 
of proposed rulemaking (NPRM) on or 
before May 17, 2022. 
ADDRESSES: You may submit comments, 
identified by Regulatory Information 
Number (RIN) 1235–AA40, by either of 
the following methods: 


• Electronic Comments: Submit 
comments through the Federal 
eRulemaking Portal at https://
www.regulations.gov. Follow the 
instructions for submitting comments. 


• Mail: Address written submissions 
to: Division of Regulations, Legislation, 
and Interpretation, Wage and Hour 
Division, U.S. Department of Labor, 
Room S–3502, 200 Constitution Avenue 
NW, Washington, DC 20210. 


Instructions: Response to this NPRM 
is voluntary. The Department requests 
that no business proprietary 
information, copyrighted information, 
or personally identifiable information be 
submitted in response to this NPRM. 
Commenters submitting file attachments 
on https://www.regulations.gov are 
advised that uploading text-recognized 
documents—i.e., documents in a native 
file format or documents which have 
undergone optical character recognition 
(OCR)—enable staff at the Department to 
more easily search and retrieve specific 
content included in your comment for 
consideration. 


Anyone who submits a comment 
(including duplicate comments) should 
understand and expect that the 
comment will become a matter of public 
record and will be posted without 


change to https://www.regulations.gov, 
including any personal information 
provided. The Wage and Hour Division 
(WHD) posts comments gathered and 
submitted by a third-party organization 
as a group under a single document ID 
number on https://www.regulations.gov. 
All comments must be received by 11:59 
p.m. on May 17, 2022, for consideration 
in this rulemaking; comments received 
after the comment period closes will not 
be considered. 


The Department strongly recommends 
that commenters submit their comments 
electronically via https://
www.regulations.gov to ensure timely 
receipt prior to the close of the comment 
period, as the Department continues to 
experience delays in the receipt of mail. 
Please submit only one copy of your 
comments by only one method. 


Docket: For access to the docket to 
read background documents or 
comments, go to the Federal 
eRulemaking Portal at https://
www.regulations.gov. 


FOR FURTHER INFORMATION CONTACT: 
Amy DeBisschop, Director, Division of 
Regulations, Legislation, and 
Interpretation, Wage and Hour Division, 
U.S. Department of Labor, Room S– 
3502, 200 Constitution Avenue NW, 
Washington, DC 20210; telephone: (202) 
693–0406 (this is not a toll-free 
number). Copies of this proposal may be 
obtained in alternative formats (Rich 
Text Format (RTF) or text format (txt), 
a thumb drive, an MP3 file, large print, 
braille, audiotape, compact disc, or 
other accessible format), upon request, 
by calling (202) 693–0675 (this is not a 
toll-free number). TTY/TDD callers may 
dial toll-free 1–877–889–5627 to obtain 
information or request materials in 
alternative formats. 


Questions of interpretation or 
enforcement of the agency’s existing 
regulations may be directed to the 
nearest WHD district office. Locate the 
nearest office by calling the WHD’s toll- 
free help line at (866) 4US–WAGE ((866) 
487–9243) between 8 a.m. and 5 p.m. in 
your local time zone, or log onto WHD’s 
website at https://www.dol.gov/ 
agencies/whd/contact/local-offices for a 
nationwide listing of WHD district and 
area offices. 
SUPPLEMENTARY INFORMATION: 


I. Executive Summary 


In order to provide greater clarity and 
enhance their usefulness in the modern 
economy, the Department proposes to 
update and modernize the regulations at 
29 CFR parts 1, 3, and 5, which 
implement the Davis-Bacon Act and the 
Davis-Bacon Related Acts (collectively, 
the DBRA). The Davis-Bacon Act (DBA 


or Act), enacted in 1931, requires the 
payment of locally prevailing wages and 
fringe benefits on Federal contracts for 
construction. See 40 U.S.C. 3142. The 
DBA applies to workers on contracts 
entered into by Federal agencies and the 
District of Columbia that are in excess 
of $2,000 and for the construction, 
alteration, or repair of public buildings 
or public works. Congress subsequently 
incorporated DBA prevailing wage 
requirements into numerous statutes 
(referred to as ‘‘Related Acts’’) under 
which Federal agencies assist 
construction projects through grants, 
loans, loan guarantees, insurance, and 
other methods. 


The Supreme Court has described the 
DBA as ‘‘a minimum wage law designed 
for the benefit of construction workers.’’ 
United States v. Binghamton Constr. 
Co., 347 U.S. 171, 178 (1954). The Act’s 
purpose is ‘‘to protect local wage 
standards by preventing contractors 
from basing their bids on wages lower 
than those prevailing in the area.’’ 
Universities Research Ass’n, Inc. v. 
Coutu, 450 U.S. 754, 773 (1981) (quoting 
H. Comm. on Educ. and Lab., Legislative 
History of the Davis-Bacon Act, 87th 
Cong., 2d Sess., 1 (Comm. Print 1962)). 
By requiring the payment of minimum 
prevailing wages, Congress sought to 
‘‘ensure that Government construction 
and federally assisted construction 
would not be conducted at the expense 
of depressing local wage standards.’’ 
Determination of Wage Rates Under the 
Davis-Bacon & Serv. Cont. Acts, 5 Op. 
O.L.C. 174, 176 (1981) (citation and 
internal quotation marks omitted).1 


Congress has delegated authority to 
the Department to issue prevailing wage 
determinations and prescribe rules and 
regulations for contractors and 
subcontractors on DBA-covered 
construction projects.2 See 40 U.S.C. 
3142, 3145. It has also directed the 
Department, through Reorganization 
Plan No. 14 of 1950, to ‘‘prescribe 
appropriate standards, regulations and 
procedures’’ to be observed by Federal 
agencies responsible for the 
administration of the Davis-Bacon and 
Related Acts. 5 U.S.C. app. 1, effective 
May 24, 1950, 15 FR 3176, 64 Stat. 1267. 
These regulations, which have been 
updated and revised periodically over 
time, are primarily located in parts 1, 3, 
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3 See 46 FR 41444 (NPRM); 47 FR 23644 (final 
rule); 48 FR 19532 (revised final rule). 


4 The Department maintains a list of the Related 
Acts at [cite website address]. 


5 These estimates are discussed below in section 
V (Executive Order 12866, Regulatory Planning and 
Review et al.). 


6 See Executive Order 14008, Tackling the 
Climate Crisis at Home and Abroad, § 206 (Jan. 27, 
2021), available at: https://www.whitehouse.gov/ 
briefing-room/presidential-actions/2021/01/27/ 
executive-order-on-tackling-the-climate-crisis-at- 
home-and-abroad/. 


7 Decisions of the ARB from 1996 to the present 
are available on the Department’s website at https:// 
www.dol.gov/agencies/arb/decisions. 


8 See Gov’t Accountability Office, GAO–11–152, 
Davis-Bacon Act: Methodological Changes Needed 
to Improve Wage Survey (2011) (2011 GAO Report), 
at 12–19, available at: https://www.gao.gov/ 
products/gao-11-152. 


9 Id. at 23–24. 
10 Id. at 32–33. 
11 See Department of Labor, Office of the 


Inspector General, Better Strategies Are Needed to 
Improve the Timeliness and Accuracy of Davis- 
Bacon Act Prevailing Wage Rates (2019) (OIG 
Report), at 10, available at: https://
www.oversight.gov/sites/default/files/oig-reports/ 
04-19-001-Davis%20Bacon.pdf. 


12 Gov’t Accountability Office, GAO–21–13, Fair 
Labor Standards Act: Tracking Additional 
Complaint Data Could Improve DOL’s Enforcement 
(2020) (2020 GAO Report), at 39, available at: 
https://www.gao.gov/assets/gao-21-13.pdf. 


and 5 of title 29 of the Code of Federal 
Regulations. 


The Department last engaged in a 
comprehensive revision of the 
regulations governing the DBA and the 
Related Acts in a 1981–1982 
rulemaking.3 Since that time, Congress 
has expanded the reach of the Davis- 
Bacon labor standards significantly, 
adding numerous new Related Act 
statutes to which these regulations 
apply. The Davis-Bacon Act and now 71 
active Related Acts 4 collectively apply 
to an estimated $217 billion in Federal 
and federally assisted construction 
spending per year and provide 
minimum wage rates for an estimated 
1.2 million U.S. construction workers.5 
The Department expects these numbers 
to continue to grow as Federal and State 
governments seek to address the 
significant infrastructure needs of the 
country, including, in particular, the 
energy and transportation infrastructure 
necessary to mitigate climate change.6 


In addition to the expansion of the 
prevailing wage rate requirements of the 
DBA and the Related Acts, the Federal 
contracting system itself has undergone 
significant changes since the 1981–1982 
rulemaking. Federal agencies have 
dramatically increased spending 
through interagency Federal schedules 
such as the Multiple Award Schedule 
(MAS). Contractors have increased their 
use of single-purpose entities, such as 
joint ventures and teaming agreements, 
in construction contracts with Federal, 
State and local governments. Federal 
procurement regulations have been 
overhauled and consolidated in the 
Federal Acquisition Regulation (FAR), 
which contains a subsection on the 
Davis-Bacon Act and related contract 
clauses. See 48 CFR 22.400 et seq. Court 
and agency administrative decisions 
have developed and clarified myriad 
aspects of the laws governing Federal 
procurement. 


During the past 40 years, the 
Department’s DBRA program also has 
continued to evolve. Where the program 
initially was focused on individual 
project-specific wage determinations, 
contracting agencies now incorporate 
the Department’s general wage 
determinations for the construction type 


in the locality in which the construction 
project is to occur. The program also 
now uniformly uses wage surveys to 
develop general wage determinations, 
eliminating an earlier practice of 
developing wage determinations based 
solely on other evidence about the 
general level of unionization in the 
targeted area. In a 2006 decision, the 
Department’s Administrative Review 
Board (ARB) identified several survey- 
related wage determination procedures 
then in effect as inconsistent with the 
regulatory language that had resulted 
from the 1981–1982 rulemaking. See 
Mistick Construction, ARB No. 04–051, 
2006 WL 861357, at *5–7 (Mar. 31, 
2006).7 As a consequence of these 
developments, the use of averages of 
wage rates from survey responses has 
increasingly become the methodology 
used to issue new wage 
determinations—notwithstanding the 
Department’s long-held interpretation 
that the DBA allows the use of such 
averages only as a methodology of last 
resort. 


The Department has also received 
significant feedback from stakeholders 
and others since the last comprehensive 
rulemaking. In a 2011 report, the 
Government Accountability Office 
(GAO) reviewed the Department’s wage 
survey and wage determination process 
and found that the Department was 
often behind schedule in completing 
wage surveys, leading to a backlog of 
wage determinations and the use of out- 
of-date wage determinations in some 
areas.8 The report also identified 
dissatisfaction among regulated parties 
regarding the rigidity of the 
Department’s county-based system for 
identifying prevailing rates,9 and 
missing wage rates requiring an overuse 
of ‘‘conformances’’ for wage rates for 
specific job classifications.10 A 2019 
report from the Department’s Office of 
the Inspector General (OIG) made 
similar findings regarding out-of-date 
wage determinations.11 


Ensuring that construction workers 
are paid the wages required under the 
DBRA also requires effective 


enforcement in addition to an efficient 
wage determination process. In the last 
decade, enforcement efforts at the 
Department have resulted in the 
recovery of more than $213 million in 
back wages for over 84,000 workers.12 
But the Department has also 
encountered significant enforcement 
challenges. Among the most critical of 
these is the omission of DBRA contract 
clauses from contracts that are clearly 
covered by the DBRA. In one recent 
case, a contracting agency agreed with 
the Department that a blanket purchase 
agreement (BPA) it had entered into 
with a contractor had mistakenly 
omitted the Davis-Bacon clauses and 
wage determination—but the 
contracting agency’s struggle to rectify 
the situation led to a delay of 8 years 
before the workers were paid the wages 
they were owed. 


The Department now seeks to address 
a number of these outstanding 
challenges in the program while also 
providing greater clarity in the DBRA 
regulations and enhancing their 
usefulness in the modern economy. In 
this rulemaking, the Department 
proposes to update and modernize the 
regulations implementing the DBRA at 
29 CFR parts 1, 3, and 5. In some of 
these revisions, the Department has 
determined that changes it made in the 
1981–1982 rulemaking were mistaken or 
ultimately resulted in outcomes that are 
increasingly in tension with the DBA 
statute itself. In others, the Department 
seeks to expand further on procedures 
that were introduced in that last major 
revision, or to propose new procedures 
that will increase efficiency of 
administration of the DBRA and 
enhance protections for covered 
construction workers. On all the 
proposed changes, the Department seeks 
comment and participation from the 
many stakeholders in the program. 


The proposed rule includes several 
elements targeted at increasing the 
amount of information available for 
wage determinations and speeding up 
the determination process. In a proposal 
to amend § 1.3 of the regulations, the 
Department outlines a new methodology 
to expressly give the WHD 
Administrator authority and discretion 
to adopt State or local wage 
determinations as the Davis-Bacon 
prevailing wage where certain specified 
criteria are satisfied. Such a change 
would help improve the currentness 
and accuracy of wage determinations, as 
many states and localities conduct 
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13 The 1981–1982 rulemaking went into effect on 
April 29, 1983. 48 FR 19532. 


14 Available at: https://www.bls.gov/news.release/ 
eci.toc.htm. 


surveys more frequently than the 
Department and have relationships with 
stakeholders that may facilitate the 
process and foster more widespread 
participation. This proposal would also 
increase efficiency and reduce 
confusion for the regulated community 
where projects are covered by both 
DBRA and local or State prevailing wage 
laws and contractors are already 
familiar with complying with the local 
or State prevailing wage requirement. 


The Department also proposes 
changes, in § 1.2, to the definition of 
‘‘prevailing wage,’’ and, in § 1.7, to the 
scope of data considered to identify the 
prevailing wage in a given area. To 
address the overuse of weighted average 
rates, the Department proposes to return 
to the definition of ‘‘prevailing wage’’ in 
§ 1.2 that it used from 1935 to 1983.13 
Currently, a single wage rate may be 
identified as prevailing in the area only 
if it is paid to a majority of workers in 
a classification on the wage survey; 
otherwise a weighted average is used. 
The Department proposes to return 
instead to the ‘‘three-step’’ method that 
was in effect before 1983. Under that 
method (also known as the 30-percent 
rule), in the absence of a wage rate paid 
to a majority of workers in a particular 
classification, a wage rate will be 
considered prevailing if it is paid to at 
least 30 percent of such workers. The 
Department also proposes to return to a 
prior policy on another change made 
during the 1981–1982 rulemaking 
related to the delineation of wage survey 
data submitted for ‘‘metropolitan’’ or 
‘‘rural’’ counties in § 1.7(b). Through 
this change, the Department seeks to 
more accurately reflect modern labor 
force realities, to allow more wage rates 
to be determined at smaller levels of 
geographical aggregation, and to 
increase the sufficiency of data at the 
statewide level. 


Proposed revisions to §§ 1.3 and 5.5 
are aimed at reducing the need for the 
use of ‘‘conformances’’ where the 
Department has received insufficient 
data to publish a prevailing wage for a 
classification of worker—a process that 
currently is burdensome on contracting 
agencies, contractors, and the 
Department. The proposed revisions 
would create a new procedure through 
which the Department may identify 
(and list on the wage determination) 
wage and fringe benefit rates for certain 
classifications for which WHD received 
insufficient data through its wage 
survey program. The procedure should 
reduce the need for conformances for 


classifications for which conformances 
are often required. 


The Department also proposes to 
revise § 1.6(c)(1) to provide a 
mechanism to regularly update certain 
non-collectively bargained prevailing 
wage rates based on the Bureau of Labor 
Statistics Employment Cost Index.14 
The mechanism is intended to keep 
such rates more current between 
surveys so that they do not become out- 
of-date and fall behind prevailing rates 
in the area. 


The Department also seeks to 
strengthen enforcement in several 
critical ways. The proposed rule seeks 
to address the challenges caused by the 
omission of contract clauses. In a 
manner similar to its rule under 
Executive Order 11246 (Equal 
Employment Opportunity), the 
Department proposes to designate the 
DBRA contract clauses in § 5.5(a) and 
(b), and applicable wage determinations, 
as effective by ‘‘operation of law’’ 
notwithstanding their mistaken 
omission from a contract. This proposal 
is an extension of the retroactive 
modification procedures that were put 
into effect in § 1.6 by the 1981–1982 
rulemaking, and it promises to expedite 
enforcement efforts to ensure the timely 
payment of prevailing wages to all 
workers who are owed such wages 
under the relevant statutes. 


In addition, the Department proposes 
to include new anti-retaliation 
provisions in the Davis-Bacon contract 
clauses in new paragraphs at 
§§ 5.5(a)(11) (DBRA) and 5.5(b)(5) 
(Contract Work Hours and Safety 
Standards Act), and in a new section of 
part 5 at § 5.18. The new language is 
intended to ensure that workers who 
raise concerns about payment practices 
or assist agencies or the Department in 
investigations are protected from 
termination or other adverse 
employment actions. 


Finally, to reinforce the remedies 
available when violations are 
discovered, the Department proposes to 
clarify and strengthen the cross- 
withholding procedure for recovering 
back wages. The proposal does so by 
including new language in the 
withholding contract clauses at 
§§ 5.5(a)(2) (DBRA) and 5.5(b)(3) 
(Contract Work Hours and Safety 
Standards Act) to clarify that cross- 
withholding may be accomplished on 
contracts held by agencies other than 
the agency that awarded the contract. 
The proposal also seeks to create a 
mechanism through which contractors 
will be required to consent to cross- 


withholding for back wages owed on 
contracts held by different but related 
legal entities in appropriate 
circumstances—if, for example, those 
entities are controlled by the same 
controlling shareholder or are joint 
venturers or partners on a Federal 
contract. The proposed revisions 
include, as well, a harmonization of the 
DBA and Related Act debarment 
standards. 


II. Background 


A. Statutory and Regulatory History 


The Davis-Bacon Act, as enacted in 
1931 and subsequently amended, 
requires the payment of minimum 
prevailing wages determined by the 
Department of Labor to laborers and 
mechanics working on Federal contracts 
in excess of $2,000 for the construction, 
alteration, or repair, including painting 
and decorating, of public buildings and 
public works. See 40 U.S.C. 3141 et seq. 
Congress has also included the Davis- 
Bacon requirements in numerous other 
laws, known as the Davis-Bacon Related 
Acts (the Related Acts and, collectively 
with the Davis-Bacon Act, the DBRA), 
which provide Federal assistance for 
construction projects through grants, 
loans, loan guarantees, insurance, and 
other methods. Congress intended the 
Davis-Bacon Act to ‘‘protect local wage 
standards by preventing contractors 
from basing their bids on wages lower 
than those prevailing in the area.’’ 
Coutu, 450 U.S. at 773 (quoting H. 
Comm. on Educ. and Lab., Legis. 
History of the Davis-Bacon Act, 87th 
Cong., 2d Sess., 1 (Comm. Print 1962)). 


The Copeland Act, enacted in 1934, 
added the requirement that contractors 
working on Davis-Bacon projects must 
submit weekly certified payrolls for 
work performed on the contract. See 40 
U.S.C. 3145. The Copeland Act also 
prohibited contractors from inducing 
any worker to give up any portion of the 
wages due to them on such projects. See 
18 U.S.C. 874. In 1962, Congress passed 
the Contract Work Hours and Safety 
Standards Act, which, as amended, 
requires an overtime payment of 
additional half-time for hours worked 
over forty in the workweek by laborers 
and mechanics, including watchmen 
and guards, on Federal contracts or 
federally assisted contracts containing 
Federal prevailing wage standards. See 
U.S.C. 3701 et seq. 


As initially enacted, the DBA did not 
take into consideration the provision of 
fringe benefits to workers. In 1964, 
Congress expanded the Act to require 
the Department to include an analysis of 
fringe benefits as part of the wage 
determination process. The amendment 
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15 See 29 FR 13462 (Sept. 30, 1964); 46 FR 41444– 
70 (NPRM parts 1 and 5) (Aug. 14, 1981); 47 FR 
23644–79 (final rule parts 1, 3, and 5) (May 28, 
1982). The Department also proposed a significant 
revision of parts 1 and 5 of the regulations in 1979 
and issued a final rule in 1981. See 44 FR 77026 
(NPRM Part 1); 44 FR 77080 (NPRM part 5); 46 FR 
4306 (final rule part 1); 46 FR 4380 (final rule part 
5). That 1981 final rule, however, was delayed and 
subsequently replaced by the 1981–1982 
rulemaking. The 1982 final rule was delayed by 
litigation and re-published with amendments in 
1983. 48 FR 19532 (Apr. 29, 1983). 


16 The Manual of Operations is a 1986 guidance 
document that is still used internally for reference 
within WHD. The Prevailing Wage Resource Book 
is a 2015 document that is intended to provide 
practical information to contracting agencies and 
other interested parties, and is available at https:// 
www.dol.gov/agencies/whd/government-contracts/ 
prevailing-wage-resource-book. 


17 Available at: https://www.hud.gov/sites/dfiles/ 
OCHCO/documents/Work-Schedule-Request.pdf. 


requires contractors and subcontractors 
to provide fringe benefits (such as 
vacation pay, sick leave, health 
insurance, and retirement benefits), or 
the cash equivalent thereof, to their 
workers at the level prevailing for the 
labor classification on projects of a 
similar character in the locality. See Act 
of July 2, 1964, Public Law 88–349, 78 
Stat 238. 


Congress has delegated broad 
rulemaking authority under the DBRA 
to the Department of Labor. The DBA, 
as amended, contemplates regulatory 
and administrative action by the 
Department to determine the prevailing 
wages that must be paid and to 
‘‘prescribe reasonable regulations’’ for 
contractors and subcontractors. 40 
U.S.C. 3142(b); 40 U.S.C. 3145. Congress 
also, through Reorganization Plan No. 
14 of 1950, directed the Department to 
‘‘prescribe appropriate standards, 
regulations and procedures’’ to be 
observed by Federal agencies 
responsible for the administration of the 
Davis-Bacon and Related Acts. 5 U.S.C. 
app. 1. 


The Department promulgated its 
initial regulations implementing the Act 
in 1935 and has since periodically 
revised them. See U.S. Department of 
Labor, Regulations No. 503 (Sept. 30, 
1935). In 1938, these initial regulations, 
which set forth the procedures for the 
Department to follow in determining 
prevailing wages, were included in part 
1 of Title 29 of the new Code of Federal 
Regulations. See 29 CFR 1.1 et seq. 
(1938). The Department later added 
regulations to implement the payroll 
submission and anti-kickback 
provisions of the Copeland Act—first in 
part 2 and then relocated to part 3 of 
Title 29. See 6 FR 1210 (Mar. 1, 1941); 
7 FR 687 (Feb. 4, 1942); 29 CFR part 2 
(1942); 29 CFR part 3 (1943). After 
Reorganization Plan No. 14 of 1950, the 
Department issued regulations setting 
forth procedures for the administration 
and enforcement of the Davis-Bacon and 
Related Acts in a new part 5. 16 FR 4430 
(May 12, 1951); 29 CFR part 5. The 
Department made significant revisions 
to the regulations in 1964, and again in 
the 1981–1982 rulemaking.15 


While the Department has made 
periodic revisions to the regulations in 
recent years, such as to better protect 
the personal privacy of workers, 73 FR 
77511 (Dec. 19, 2008); to remove 
references to the ‘‘Employment 
Standards Administration,’’ 82 FR 2225 
(Jan. 9, 2017); and to adjust Federal civil 
money penalties, 81 FR 43450 (July 1, 
2016), 83 FR 12 (Jan. 2, 2018), 84 FR 218 
(Jan. 23, 2019), the Department has not 
engaged in a comprehensive review and 
revision since the 1981–1982 
rulemaking. 


B. Overview of the Davis-Bacon Program 


The Wage and Hour Division (WHD), 
an agency within the U.S. Department of 
Labor, administers the Davis-Bacon 
program for the Department. WHD 
carries out its responsibilities in 
partnership with the Federal agencies 
that enter into direct DBA-covered 
contracts for construction and/or 
administer Federal assistance that is 
covered by the Related Acts to State and 
local governments and other funding 
recipients. The State and local 
governmental agencies and authorities 
also have important responsibilities in 
administering Related Act program 
rules, as they manage programs through 
which covered funding flows or the 
agencies themselves directly enter into 
covered contracts for construction. 


The DBRA program includes three 
basic components in which these 
government entities have 
responsibilities: (1) Wage surveys and 
wage determinations; (2) contract 
formation and administration; and (3) 
enforcement and remedies. 


1. Wage Surveys and Determinations 


The DBA delegates to the Secretary of 
Labor the responsibility to determine 
the wage rates that are ‘‘prevailing’’ for 
each classification of covered laborers 
and mechanics on similar projects ‘‘in 
the civil subdivision of the State in 
which the work is to be performed.’’ 40 
U.S.C. 3142(b). WHD carries out this 
responsibility for the Department 
through its wage survey program, and 
derives the prevailing wage rates from 
survey information that responding 
contractors and other interested parties 
voluntarily provide. The program is 
carried out in accordance with the 
program regulations in part 1 of Title 29, 
see 29 CFR 1.1 through 1.7, and its 
procedures are described in guidance 
documents such as the ‘‘Davis-Bacon 
Construction Wage Determinations 
Manual of Operations’’ (1986) (Manual 
of Operations) and ‘‘Prevailing Wage 


Resource Book’’ (2015) (PWRB).16 
Although part 1 of the regulations 
provides the authority for WHD to 
create project-specific wage 
determinations, such project wage 
determinations, once more common, 
now are rarely employed. Instead, 
nearly all wage determinations are 
general wage determinations issued for 
general types of construction (building, 
residential, highway, and heavy) and 
applicable to a specific geographic area. 
General wage determinations can be 
incorporated into the vast majority of 
contracts and create uniform application 
of the DBRA for that area. 


2. Contract Formation and 
Administration 


The Federal agencies that enter into 
DBA-covered contracts or administer 
Related Act programs have the initial 
responsibility to determine whether a 
contract is covered by the DBA or one 
of the Related Acts and identify the 
contract clauses and the applicable 
wage determinations that must be 
included in the contract. See 29 CFR 
1.6(b). In addition to the Department’s 
regulations, this process is also guided 
by parallel regulations in part 22 of the 
Federal Acquisition Regulation (FAR) 
for those contracts that are subject to the 
FAR. See 48 CFR part 22. Federal 
agencies also maintain their own 
regulations and guidance governing 
agency-specific aspects of the process. 
See, e.g., 48 CFR subpart 222.4 
(Defense); 48 CFR subpart 622.4 (State); 
U.S. Department of Housing and Urban 
Development, HUD Handbook 1344.1, 
Federal Labor Standards Requirements 
in Housing and Urban Development 
Programs (2013).17 


Where contracting agencies or 
interested parties have questions about 
such matters as coverage under the 
DBRA or the applicability of the 
appropriate wage determination to a 
specific contract, they are directed to 
submit those questions to the 
Administrator of WHD (the 
Administrator) for resolution. See 29 
CFR 5.13. The Administrator provides 
periodic guidance on this process, as 
well as other aspects of the DBRA 
program, to contracting agencies and 
other interested parties, particularly 
through All Agency Memoranda 
(AAMs) and ruling letters. In addition, 
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18 The Field Operations Handbook reflects 
policies established through changes in legislation, 
regulations, significant court decisions, and the 
decisions and opinions of the WHD Administrator. 
It is not used as a device for establishing 
interpretive policy. Chapter 15 of the FOH covers 
the DBRA, including CWHSSA, and is available at 
https://www.dol.gov/agencies/whd/field-operations- 
handbook/Chapter-15. 


19 In addition to reviewing liability 
determinations and debarment, the ARB and the 
courts also have jurisdiction to review general wage 
determinations. Judicial review, however, is strictly 
limited to any procedural irregularities, as there is 
no jurisdiction to review the substantive correctness 
of a wage determination under the DBA. See 
Binghamton Constr. Co., 347 U.S. at 177. 


the Department maintains a guidance 
document, the Field Operations 
Handbook (FOH), to provide external 
and internal guidance for the regulated 
community and for WHD investigators 
and staff on contract administration and 
enforcement policies.18 


During the administration of a DBRA- 
covered contract, contractors and 
subcontractors are required to provide 
certified payrolls to the contracting 
agency to demonstrate their compliance 
with the incorporated wage 
determinations on a weekly basis. See 
generally 29 CFR part 3. Contracting 
agencies have the duty to ensure 
compliance by engaging in periodic 
audits or investigations of contracts, 
including examinations of payroll data 
and confidential interviews with 
workers. See 29 CFR 5.6. Prime 
contractors have the responsibility for 
the compliance of all the subcontractors 
on a covered prime contract. 29 CFR 
5.5(a)(6). WHD conducts investigations 
of covered contracts, which include 
determining if the DBRA contract 
clauses or appropriate wage 
determinations were mistakenly omitted 
from the contract. See 29 CFR 1.6(f). If 
WHD determines that there was such an 
omission, it will request that the 
contracting agency either terminate and 
resolicit the contract or modify it to 
incorporate the required clauses or wage 
determinations retroactively. Id. 


3. Enforcement and Remedies 


In addition to WHD, contracting 
agencies have enforcement authority 
under the DBRA. When a contracting 
agency’s investigation reveals 
underpayments of wages of the DBA or 
one of the Related Acts, the Federal 
agency generally is required to provide 
a report of its investigation to WHD, and 
to seek to recover the underpayments 
from the contractor responsible. See 29 
CFR 5.6(a)(1), 5.7. If violations 
identified by the contracting agency or 
by WHD through its own investigation 
are not promptly remedied, contracting 
agencies are required to suspend 
payment on the contract until sufficient 
funds are withheld to compensate the 
workers for the underpayments. 29 CFR 
5.9. The DBRA contract clauses also 
provide for ‘‘cross-withholding’’ if 
sufficient funds are no longer available 
on the contract under which the 


violations took place. Under this 
procedure, funds may be withheld from 
any other covered Federal contract held 
by the same prime contractor in order to 
remedy the underpayments on the 
contract at issue. See 29 CFR 5.5(a)(2), 
(b)(3). Contractors that violate the DBRA 
may also be subject to debarment from 
future Federal contracts. See 29 CFR 
5.12. 


Where WHD conducts an 
investigation and finds that violations 
have occurred, it will notify the affected 
prime contractor and subcontractors of 
the findings of the investigation— 
including any determination that 
workers are owed wages and whether 
there is reasonable cause to believe the 
contractor may be subject to debarment. 
See 29 CFR 5.11(b). Contractors can 
request a hearing regarding these 
findings through the Department’s 
Office of Administrative Law Judges 
(OALJ) and may appeal any ruling by 
the OALJ to the Department’s 
Administrative Review Board (ARB). 
Id.; see also 29 CFR parts 6 and 7 (OALJ 
and ARB rules of practice for Davis- 
Bacon proceedings). Decisions of the 
ARB are final agency actions that may 
be reviewable under the Administrative 
Procedure Act in Federal district court. 
See 5 U.S.C. 702, 704.19 


III. Discussion of Proposed Rule 


A. Legal Authority 
The Davis-Bacon Act, as enacted in 


1931 and subsequently amended, 
requires the payment of certain 
minimum ‘‘prevailing’’ wages 
determined by the Department of Labor 
to laborers and mechanics working on 
Federal contracts in excess of $2,000 for 
the construction, alteration, or repair, 
including painting and decorating, of 
public buildings and public works. See 
40 U.S.C. 3141 et seq. The DBA 
authorizes the Secretary of Labor to 
develop a definition for the term 
‘‘prevailing’’ wage and a methodology 
for setting it based on similar projects in 
the civil subdivision of the State in 
which a covered project will occur. See 
40 U.S.C. 3142(b); Bldg. & Constr. 
Trades’ Dep’t, AFL–CIO v. Donovan, 712 
F.2d 611, 616 (D.C. Cir. 1983). 


The Secretary of Labor has the 
responsibility to ‘‘prescribe reasonable 
regulations’’ for contractors and 
subcontractors on covered projects. 40 
U.S.C. 3145. The Secretary, through 


Reorganization Plan No. 14 of 1950, also 
has the responsibility to ‘‘prescribe 
appropriate standards, regulations and 
procedures’’ to be observed by Federal 
agencies responsible for the 
administration of the Davis-Bacon and 
Related Acts ‘‘[i]n order to assure 
coordination of administration and 
consistency of enforcement of the labor 
standards provisions’’ of the DBRA. 5 
U.S.C. app. 1. 


The Secretary has delegated authority 
to promulgate these regulations to the 
Administrator of the WHD and to the 
Deputy Administrator of the WHD if the 
Administrator position is vacant. See 
Secretary’s Order No. 01–2014, 79 FR 
77527 (Dec. 24, 2014); Secretary’s Order 
No. 01–2017, 82 FR 6653 (Jan. 19, 2017). 


B. Overview of the Proposed Rule 


1. 29 CFR Part 1 


The procedural rules providing for the 
payment of minimum wages, including 
fringe benefits, to laborers and 
mechanics engaged in construction 
activity covered by the Davis-Bacon and 
Related Acts are set forth in 29 CFR part 
1. The regulations in this part also set 
forth the procedures for making and 
applying such determinations of 
prevailing wage rates and fringe 
benefits. 


i. Section 1.1 Purpose and Scope 


The Department proposes technical 
revisions to § 1.1 to update the statutory 
reference to the Davis-Bacon Act, now 
recodified at 40 U.S.C. 3141 et seq. The 
Department also proposes to eliminate 
outdated references to the Deputy Under 
Secretary of Labor for Employment 
Standards at the Employment Standards 
Administration. The Employment 
Standards Administration was 
eliminated as part of an agency 
reorganization in 2009 and its 
authorities and responsibilities were 
devolved into its constituent 
components, including the WHD. See 
Secretary’s Order No. 09–2009 (Nov. 6, 
2009), 74 FR 58836 (Nov. 13, 2009), 82 
FR 2221 (Jan. 9, 2017). The Department 
further proposes to revise § 1.1 to reflect 
the removal of Appendix A of part 1, as 
discussed further below. The 
Department also proposes to add new 
paragraph (a)(1) to reference the WHD 
website (https://www.dol.gov/agencies/ 
whd/government-contracts) on which a 
listing of laws requiring the payment of 
wages at rates predetermined by the 
Secretary of Labor under the Davis- 
Bacon Act is currently found. 
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20 Implemented Apr. 29, 1983. See 48 FR 19532. 
21 Administration of the Davis Bacon Act: 


Hearings before the Spec. Subcomm. of Lab. of the 
H. Comm. on Educ. and Lab., 87th Cong. 811–12 
(1962) (testimony of Charles Donahue, Solicitor of 
Labor). 


22 See, e.g., Act of Mar. 23, 1941, ch. 26, 55 Stat. 
53 (1941) (applying the Act to alternative contract 
types); Contract Work Hours and Safety Standards 
Act of 1962, Public Law 87–581, 76 Stat. 357 (1962) 
(requiring payment of overtime on contracts 
covered by the Act); Act of July 2, 1964, Public Law 
88–349, 78 Stat. 238 (1964) (extending the Act to 
cover fringe benefits); 29 CFR 5.1 (referencing 57 
Related Acts into which Congress incorporated 
Davis-Bacon Act requirements between 1935 and 
1978). 


23 See note 1, supra. 


24 See Robert S. Goldfarb & John F. Morrall, ‘‘An 
Analysis of Certain Aspects of the Administration 
of the Davis-Bacon Act,’’ Council on Wage and 
Price Stability (May 1976), reprinted in Bureau of 
Nat’l Affs., Construction Labor Report, No. 1079, D– 
1, D–2 (1976). 


25 See Oversight Hearing on the Davis-Bacon Act, 
Before the Subcomm. on Lab. Standards of the H. 
Comm. on Educ. and Lab., 96th Cong. 58 (1979) 
(statement of Ray Marshall, Secretary of Labor) 
(discussing study of 1978 determinations showing 
only 24 percent of classification rates were based 
on the 30-percent rule); Jerome Staller, 
‘‘Communications to the Editor,’’ Policy Analysis, 
Vol. 5, No. 3 (Summer 1979), pp. 397–98 (noting 
that 60 percent of determinations in the internal 
Department 1976 and 1978 studies were based on 
the 30-percent rule or the average-rate rule). The 
authors of the Council on Wage and Price Stability 
study, however, pointed out that the Department’s 
figures were for rates that had been based on survey 
data, while 57 percent of rates in the mid-1970’s 
were based solely on CBAs without the use of 
surveys (a practice that the Department no longer 
uses to determine new rates). See Robert S. Goldfarb 
& John F. Morrall II., ‘‘The Davis-Bacon Act: An 
Appraisal of Recent Studies,’’ 34 Indus. & Lab. Rel. 
Rev. 191, 199–200 & n.35 (1981). Thus, the actual 
percentage of annual classification determinations 
that were based on average rule before 1982 may 
have been as low as 15 percent, and the percent 
based on the average rule after 1982 would have 
been expected to be around 26 percent. 


26 See below section V (Executive Order 12866, 
Regulatory Planning and Review et al.). 


ii. Section 1.2 Definitions 


(A) Prevailing Wage 
The Department proposes to redefine 


the term ‘‘prevailing wage’’ in § 1.2 to 
return to the original methodology for 
determining whether a wage rate is 
prevailing. This original methodology 
has been referred to as the ‘‘three-step 
process.’’ 


Since 1935, the Secretary has 
interpreted the word ‘‘prevailing’’ in the 
Davis-Bacon Act to be consistent with 
the common understanding of the term 
as meaning ‘‘predominant’’ or ‘‘most 
frequent.’’ From 1935 until the 1981– 
1982 rulemaking, the Department 
employed a three-step process to 
identify the most frequently used wage 
rate for each classification of workers in 
a locality. See Regulation 503 section 2 
(1935); 47 FR 23644.20 This three-step 
process identified as prevailing: (1) Any 
wage rate paid to a majority of workers; 
and, if there was none, then (2) the wage 
rate paid to the greatest number of 
workers, provided it was paid to at least 
30 percent of workers, and, if there was 
none, then (3) the weighted average rate. 
The second step is referred to as the 
‘‘30-percent rule.’’ 


The three-step process relegated the 
average rate to a final, fallback method 
of determining the prevailing wage. In 
1962 congressional testimony, Solicitor 
of Labor Charles Donahue explained the 
reasoning for this sequence in the 
determination: An average rate ‘‘does 
not reflect a true rate which is actually 
being paid by any group of contractors 
in the community being surveyed.’’ 
Instead, ‘‘it represents an artificial rate 
which we create ourselves, and which 
does not reflect that which a 
predominant amount of workers are 
paid.’’ 21 


In 1982, the Department published a 
final rule that amended the definition of 
‘‘prevailing wage’’ by eliminating the 
second step in the three-step process— 
the 30-percent rule. See 47 FR 23644. 
The new process required only two 
steps: First identifying if there was a 
single wage rate paid to more than 50 
percent of workers, and then, if not, 
relying on a weighted average of all the 
wage rates paid. Id. at 23644–45. 


In eliminating the 30-percent rule, 
however, the Department did not 
change its underlying interpretation of 
the word ‘‘prevailing’’—that it means 
‘‘the most widely paid rate’’ must be the 
‘‘definition of first choice’’ for the 


prevailing wage. 47 FR 23645. While the 
1982 rule continued to allow the 
Department to use an average rate as a 
fallback, the Department rejected 
commenters’ suggestions that the 
weighted average could be used in all 
cases. See 47 FR 23644–45. As the 
Department explained, this was because 
the term ‘‘prevailing’’ contemplates that 
wage determinations mirror, to the 
extent possible, those rates ‘‘actually 
paid’’ to workers. 47 FR 23645. 


This interpretation—that the 
definition of first choice for the term 
‘‘prevailing wage’’ should be an actual 
wage rate that is most widely paid—has 
now been shared across administrations 
for over 85 years. In the intervening 
decades, Congress has amended and 
expanded the reach of the Act’s 
prevailing wage requirements dozens of 
times without altering the term 
‘‘prevailing’’ or the grant of broad 
authority to the Secretary of Labor to 
define it.22 In addition, the question was 
also reviewed by the Office of Legal 
Counsel (OLC) at the Department of 
Justice, which independently reached 
the same conclusions: ‘‘prevailing 
wage’’ means the current and 
predominant actual rate paid, and an 
average rate should only be used as a 
last resort. See 5 Op. O.L.C. at 176–77.23 


In the 1982 final rule, when the 
Department eliminated the 30-percent 
rule, it anticipated that this change 
would increase the use of artificial 
average rates. 47 FR 23648–49. 
Nonetheless, the Department believed a 
change was preferable because the 30- 
percent threshold could in some cases 
not account for up to 70 percent of the 
remaining workers. See 46 FR 41444. 
The Department also stated that it 
agreed with the concerns expressed by 
certain commenters that the 30-percent 
rule was ‘‘inflationary’’ and gave 
‘‘undue weight to collectively bargained 
rates.’’ 47 FR 23644–45. 


Now, however, after reviewing the 
development of the Davis-Bacon Act 
program since the 1981–1982 
rulemaking, the Department concludes 
that eliminating the 30-percent rule 
ultimately resulted in an overuse of 
average rates. On paper, the weighted 
average remains the fallback method to 
be used only when there is no majority 


rate. In practice, though, it has become 
a central mechanism to set the 
prevailing wage rates included in Davis- 
Bacon wage determinations and covered 
contracts. 


Prior to the 1982 rule change, the use 
of averages was relatively rare. In a Ford 
Administration study of Davis-Bacon 
Act prevailing wage rates in 
commercial-type construction in 19 
cities, none of the rates were based on 
averages because all of the wage rates 
were ‘‘negotiated’’ rates, i.e., based on 
CBAs that represented a predominant 
wage rate in the locality.24 The 
Department estimates that prior to the 
1982 final rule, as low as 15 percent of 
classification rates across all wage 
determinations were based on averages. 
After the 1982 rule was implemented, 
the use of averages may have initially 
increased to approximately 26 percent 
of all wage determinations.25 


The Department’s current use of 
weighted averages is now significantly 
higher than this 26 percent figure. To 
analyze the current use of weighted 
averages and the potential impacts of 
this rulemaking, the Department 
compiled data for select classifications 
for 17 recent wage surveys—nearly all of 
the completed surveys that WHD began 
in 2015 or later. The data show that the 
Department’s reliance on average rates 
has increased significantly, and now 
accounts for 64 percent of the observed 
classification determinations in this 
recent time period.26 


The Department believes that such an 
overuse of weighted averages is 
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27 For example, the 2001 wage determination for 
electricians in Eddy County, New Mexico was an 
average rate based on responses that included 
lower-paid workers that had been brought in from 
Texas by a Texas electrical contractor to work on 
a single job. As the ARB noted in reviewing a 
challenge to the wage determination, the result was 
that ‘‘contract labor from Texas, where wages 
reportedly are lower, effectively has determined the 
prevailing wage for electricians in this New Mexico 
county.’’ New Mexico Nat. Elec. Contractors Ass’n, 
ARB No. 03–020, 2004 WL 1261216, at * 8 (May 28, 
2004). 


28 The 30-percent rule can only be characterized 
as ‘‘ignoring’’ rates because it is a rule that applies 
a mathematical ‘‘mode,’’ in which the only relevant 
value is the value of the number that appears most 
frequently—instead of a mean (average), in which 
the values of all the numbers are averaged together. 
Both the 30-percent rule and the majority rule are 
modal rules in which the values of the non- 
prevailing wage rates do not factor into the final 
analysis. 


29 The GAO issued a report in 1979 urging 
Congress to repeal the Act because of ‘‘inflationary’’ 
concerns. See Gov’t Accountability Office, HRD– 


79–18, The Davis Bacon Act Should be Repealed, 
(1979) (1979 GAO Report). Available at: https://
www.gao.gov/assets/hrd-79-18.pdf. The report 
argued that even using only weighted averages for 
prevailing rates would be inflationary because they 
could increase the minimum wage paid on 
contracts and therefore result in wages that were 
higher than they otherwise would be. The House 
Subcommittee on Labor Standards reviewed the 
report during oversight hearings in 1979, but 
Congress did not amend or repeal the Act, and 
instead continued to expand its reach. See, e.g., 
Cranston-Gonzalez National Affordable Housing 
Act, Public Law 101–625, Sec. 811(j)(6), 104 Stat. 
4329 (1990); Energy Independence and Security Act 
of 2007, Public Law. No, 110–140, Sec. 491(d), 121 
Stat. 1651 (2007); American Recovery and 
Reinvestment Act, Public Law 111–5, Sec. 1606, 
123 Stat. 303 (2009); Consolidated Appropriations 
Act of 2021, Public Law 116–260, Sec. 9006(b), 134 
Stat. 1182 (2021). 


30 See note 1, supra. 
31 The Department has not attempted to assess the 


relative accuracy of this estimate over the decades, 
which would be challenging given the dynamic 
nature of the construction industry and the 
relatively small impact of even $120 million in 
savings. The Department at the time acknowledged 
that its estimate had been heavily criticized by 
commenters and was only a ‘‘best guess’’—in part 
because it could not foresee how close a correlation 
there would be between the wage rates that are 
actually paid on covered contracts and the wage 
determinations that set the Davis-Bacon minimum 
wages. 47 FR 23648. 


inconsistent with both the text and the 
purpose of the Act. It is inconsistent 
with the Department’s longstanding 
interpretation of Congress’s use of the 
word ‘‘prevailing’’ in the text of the 
Act—including the Department’s 
statements in the preamble to the 1982 
rule itself that the definition of first 
choice for the ‘‘prevailing’’ wage should 
be the most widely paid rate that is 
actually paid to workers in the relevant 
locality. If nearly two-thirds of rates that 
are now being published based on 
recent surveys are based on a weighted 
average, it is no longer fair to say that 
it is a fallback method of determining 
the prevailing wage. 


The use of averages as the dominant 
methodology for issuing wage 
determinations is also inconsistent with 
the recognized purpose of the Act ‘‘to 
protect local wage standards by 
preventing contractors from basing their 
bids on wages lower than those 
prevailing in the area.’’ Coutu, 450 U.S. 
at 773 (internal quotation marks and 
citation omitted). Using an average to 
determine the minimum wage rate on 
contracts allows a single low-wage 
contractor in the area to depress wage 
rates on Federal contracts below the 
higher rate that may be generally more 
prevalent in the community—by 
factoring into (and lowering) the 
calculation of the average that is used to 
set the minimum wage rates on local 
Federal contracts.27 


To address the increasing tension 
between the current methodology and 
the purpose and definition of 
‘‘prevailing,’’ the Department proposes 
to return to the original three-step 
process. The Department expects that 
re-introducing the 30-percent rule will 
reduce the use of average rates roughly 
by half—from 63 percent to 31 percent. 
The data from the regulatory impact 
analysis included with this NPRM 
below in section V suggests that 
returning to the three-step process will 
continue to result in 36 percent of 
prevailing wage rates based on the 
majority rule, with the balance of 33 
percent based on the 30-percent rule, 
and 31 percent based on the weighted 
average. 


This estimated distribution illustrates 
why the Department is no longer 
persuaded, as it stated in the 1981 
NPRM, that the majority rule is more 
appropriate than the three-step process 
(including the 30-percent rule) because 
the 30-percent rule ‘‘ignores the rate 
paid to up to 70 percent of the workers.’’ 
See 46 FR 41444.28 That 
characterization ignores that the first 
step in the three-step process is still to 
adopt the majority rate if there is one. 
Under both the three-step process and 
the current majority rule, any wage rate 
that is paid to a majority of workers 
would be identified as prevailing. Under 
either method, the weighted average 
will be used whenever there is no wage 
rate that is paid to more than 30 percent 
of employees in the survey response. 


The difference between the majority 
and the three-step methodologies is 
solely in how a wage rate is determined 
when there is no majority, but there is 
a significant plurality wage rate paid to 
between 30 and 50 percent of workers. 
In that circumstance, the current 
‘‘majority’’ rule uses averages instead of 
the rate that is actually paid to that 
significant plurality of the survey 
population. This is true, for example, 
even where the same wage rate is paid 
to 45 percent of workers and no other 
rate is paid to as high a percentage of 
workers. In such circumstances, the 
Department believes that a wage rate 
paid to between 30 and 50 percent of 
workers is clearly more of a 
‘‘prevailing’’ wage rate than an average. 


The Department has also considered 
the other explanations it provided in 
1982 for eliminating the 30-percent rule, 
including any possible upward pressure 
on wages or prices and a perceived 
‘‘undue weight’’ given to collectively 
bargained rates. These explanations are 
no longer persuasive for two 
fundamental reasons. First, the concerns 
appear to be unrelated to the text of the 
statute, and, if anything, contrary to its 
legislative purpose. Second, the 
Department’s estimates of the effects of 
a return to the 30-percent rule suggest 
that the concerns are misplaced. 


The concerns about inflation at the 
time of the 1982 rule were based in part 
on a criticism of the Act itself.29 A 


fundamental purpose of the Davis- 
Bacon Act was to limit low-bid 
contractors from depressing local wage 
rates. See 5 U.S. O.L.C. at 176.30 This 
purpose necessarily contemplates an 
increase in wage rates over what could 
otherwise be paid without the 
enactment of the statute. Moreover, the 
effect of maintaining such a prevailing 
rate can just as easily be seen as 
guarding against deflationary effects of 
the use of low-wage contractors— 
instead of resulting in inflation. Staff of 
the H. Subcomm. on Lab., 88th Cong., 
Administration of the Davis-Bacon Act, 
Rep. of the Subcomm. on Lab. of the 
Comm. on Educ. and Lab. (Comm. Print 
1963) (1963 House Committee Report), 
at 2–3. 


The 1982 final rule contained an 
economic analysis that suggested that 
the elimination of the 30-percent rule 
could save $120 million (in 1982 
dollars) in construction costs per year 
through reduced contract costs. 
However, the Department does not 
believe that this 40-year old analysis is 
reliable or accurate.31 For example, the 
analysis did not consider labor market 
forces that could prevent contractors 
from lowering wage rates in the short 
run. The analysis also did not attempt 
to address productivity losses or other 
costs of setting a lower minimum wage. 
For these reasons, the Department does 
not believe that the analysis in the 1982 
final rule implies that the current 
proposed reversion to the 30-percent 
rule would have a significant impact on 
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32 The 1979 GAO report about the DBA noted that 
‘‘minimum wage rates [such as the Davis-Bacon Act 
prevailing wage requirements] tend to have an 
inflationary effect on . . . the national economy as 
a whole.’’ 1979 GAO Report, HRD–79–18 at 76, 83– 
84. 


33 See, e.g., J.P. Morgan, Why Higher Wages Don’t 
Always Lead to Inflation (Feb. 7, 2018), available 
at: https://www.jpmorgan.com/commercial- 
banking/insights/higher-wages-inflation; Daniel 
MacDonald & Eric Nilsson, The Effects of Increasing 
the Minimum Wage on Prices: Analyzing the 
Incidence of Policy Design and Context, Upjohn 
Institute working paper; 16–260 (June 2016), 
available at https://research.upjohn.org/up_
workingpapers/260/; Nguyen Viet Cuong, Do 
Minimum Wage Increases Cause Inflation? 
Evidence from Vietnam, ASEAN Economic Bulletin 
Vol. 28, No. 3 (2011), pp. 337–59, available at: 
https://www.jstor.org/stable/41445397; Magnus 
Jonsson & Stefan Palmqvist, Do Higher Wages Cause 
Inflation?, Sveriges Riksbank Working Paper Series 
159 (Apr. 2004), available at: http://
archive.riksbank.se/Upload/WorkingPapers/WP_
159.pdf; Kenneth M. Emery & Chih-Ping Chang, Do 
Wages Help Predict Inflation?, Federal Reserve 
Bank of Dallas, Economic Review First Quarter 
1996 (1996), available at: https://www.dallasfed.org/ 
∼/media/documents/research/er/1996/er9601a.pdf. 


34 In his message accompanying Reorganization 
Plan No. 14, President Truman noted that ‘‘[s]ince 
the principal objective of the plan is more effective 
enforcement of labor standards, it is not probable 
that it will result in savings. But it will provide 
more uniform and more adequate protection for 
workers through the expenditures made for the 
enforcement of the existing legislation.’’ 5 U.S.C. 
app. 1. 


35 See below section V (Executive Order 12866, 
Regulatory Planning and Review et al.). As 
discussed in the regulatory impact analysis, the 
Department found that fringe benefits currently do 
not prevail in slightly over half of the classification- 
county observations it reviewed—resulting in no 
required fringe benefit rate for that classification. 
This would be largely unchanged under the 
proposed reversion to the 3-step process, with 
nearly half of classification rates still not requiring 
the payment of fringe benefits. Only about 13 
percent of fringe rates would shift from no fringes 
or an average rate to a modal prevailing fringe rate. 
Overall under the estimate, the percentage of fringe 
benefit rates based on collective bargaining 
agreements would increase from 25 percent to 34 
percent. The percentage of fringe benefit rates not 
based on collective bargaining rates would increase 
from 3 percent to 7 percent. 


contract costs. Even if the Department 
were to rely on this analysis as an 
accurate measure of impact, such 
savings (adjusted to 2019 dollars) would 
only amount to approximately two- 
tenths of a percent of total estimated 
covered contract costs. 


The Department also does not believe 
that the proposed reversion to the 30- 
percent rule would have any noticeable 
impact on overall national inflation 
numbers.32 An illustrative analysis in 
section V.D. shows returning to the 30- 
percent rule will significantly reduce 
the reliance on the weighted average 
method to produce prevailing wage 
rates. Under the 30-percent rule, some 
prevailing wage determinations may 
increase and others decrease, but the 
magnitude of these changes will, 
overall, be negligible. Additionally, 
recent research shows that wage 
increases, particularly at the lower end 
of the distribution, do not cause 
significant economy-wide price 
increases.33 The Department thus does 
not believe that any limited net wage 
increase for the approximately 1.2 
million covered workers (less than 1 
percent of the total national workforce) 
will significantly increase prices or have 
any appreciable effect on the macro 
economy. 


Further, since the DBA legislates that 
minimum wages must be paid to 
workers on construction projects, the 
effect of such requirement is not a 
permissible basis for departing from the 
longstanding interpretation of the plain 
meaning of the term ‘‘prevailing.’’ The 
‘‘basic purpose of the Davis-Bacon Act 
is to protect the wages of construction 
workers even if the effect is to increase 
costs to the [F]ederal [G]overnment.’’ 


Bldg. & Constr. Trades Dep’t, AFL–CIO 
v. Donovan, 543 F. Supp. 1282, 1290 
(D.D.C. 1982). Congress has considered 
cost concerns, and enacted and 
expanded the DBA notwithstanding 
them. Id. at 1290–91; 1963 House 
Committee Report at 2–3; 
Reorganization Plan No. 14 of 1950, 5 
U.S.C. app. 1.34 Thus, even if concerns 
about an inflationary effect on 
government contract costs or 
speculative effects on the national 
macro economy were used to justify 
eliminating the 30-percent rule, the 
Department does not believe such 
reasoning now provides either a factual 
or legal basis to maintain the current 
majority rule. 


The Department is also no longer 
persuaded that the 30-percent rule gives 
undue weight to collectively bargained 
rates. The underlying concern at the 
time was that identification of a single 
prevailing wage could give more weight 
to union rates that more often tend to be 
the same across companies. If this 
occurs, however, it is a function of the 
plain meaning of the statutory term 
‘‘prevailing,’’ which, as both the 
Department and OLC have concluded, 
refers to a predominant single wage rate, 
or a modal wage rate. The same weight 
is given to collectively bargained rates 
whether the Department chooses a 50- 
percent or 30-percent threshold. The 
Department accordingly now 
understands the concerns voiced at the 
time to be concerns about the potential 
outcome (of more wage determinations 
based on union rates) instead of 
concerns about any actual weight given 
to union rates by the choice of the 
modal threshold. To choose a threshold 
because the outcome would be more 
beneficial to non-union contractors—as 
the Department seems to have suggested 
it was doing in 1982—does not have any 
basis in the statute. Donovan, 543 F. 
Supp. at 1291, n.16 (noting that the 
Secretary’s concern about weight to 
collectively bargained rates ‘‘bear[s] no 
relationship to the purposes of the 
statute’’). 


Regardless, the Department’s 
regulatory impact analysis does not 
suggest that a return to the 30-percent 
rule would give undue weight to 
collectively bargained rates. Among a 
sample of rates considered in an 
illustrative analysis, one-third of all 


rates (or about half of rates currently 
established based on weighted averages) 
would shift to a different method. 
Among these rates that would be set 
based on a new method, the majority 
would be based on non-collectively 
bargained rates. Specifically, in the V.D. 
illustration, Department estimates that 
the use of single wage rates that are not 
the product of collective bargaining 
agreements would increase from 12 
percent to 36 percent of all wage rates— 
an overall increase of 24 percentage 
points. The use of single wage rates that 
are based on collective bargaining 
agreements will increase from 25 
percent to 34 percent—an overall 
increase of 9 percentage points.35 


The Department has also considered, 
but decided against, proposing to use 
the median wage rate as the 
‘‘prevailing’’ rate. The median, like the 
average (mean), is a number that can be 
unrelated to the wage rate paid with the 
greatest frequency to employees 
working in the locality. Using either the 
median or the average as the primary 
method of determining the prevailing 
rate is not consistent with the meaning 
of the term ‘‘prevailing.’’ Accord 47 FR 
23645. The Department is therefore 
proposing to return to the three-step 
process and the 30-percent rule, and is 
not proposing as alternatives the use of 
either the median or mean as the 
primary or sole methods for making 
wage determinations. 


(1) Former Subsection § 1.2(a)(2) 


In a non-substantive change, the 
Department proposes to move the 
language currently at § 1.2(a)(2) that 
explains the interaction between the 
definition of prevailing wage and the 
sources of information in § 1.3. Under 
the proposed rule, that language (altered 
to update the cross-reference to the 
definition of prevailing wage) would 
now appear in § 1.3. 
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36 See note 1, supra. 
37 See 1963 House Committee Report, supra, at 7– 


8. 


(2) Variable Rates That Are Functionally 
Equivalent 


The Department also proposes to 
amend the regulations on compiling 
wage rate information at § 1.3 to allow 
for variable rates that are functionally 
equivalent to be counted together for the 
purpose of determining whether a single 
wage rate prevails under the proposed 
definition of ‘‘prevailing wage’’ in § 1.2. 
The Department generally followed this 
proposed approach until after the 2006 
decision of the ARB in Mistick 
Construction. 2006 WL 861357. 


Historically, the Department has 
considered wage rates included in 
survey data that may not be exactly the 
same to be functionally equivalent—and 
therefore counted as the same—as long 
as there was an underlying logic that 
explained the difference between them. 
For example, some workers may 
perform work under the same labor 
classification for the same contractor or 
under the same collective bargaining 
agreement (CBA) on projects in the same 
geographical area being surveyed and 
get paid different wages based on the 
time of day that they performed work— 
e.g., a ‘‘night premium.’’ In that 
circumstance, the Department would 
count the normal and night-premium 
wage rates to be the ‘‘same wage’’ rate 
for purposes of calculating whether that 
wage rate prevailed under the majority 
rule that is discussed in the section 
above. Similarly, where workers in the 
same labor classification were paid 
different ‘‘zone rates’’ for work on 
projects in different zones covered by 
the same CBA, the Department 
considered those rates as compensating 
workers for the burden of traveling or 
staying away from home and did not 
reflect fundamentally different 
underlying wage rates for the work 
actually completed. Variable zone rates 
would therefore be considered the 
‘‘same wage’’ for the purpose of 
determining the prevailing wage rate. 


In another example, the Department 
took into consideration ‘‘escalator 
clauses’’ in CBAs that may have 
increased wage rates across the board at 
some point during the survey period. 
Wages for workers working under the 
same CBA could be reported differently 
on a survey based on the week their 
employer used in responding to the 
wage survey rather than an actual 
difference in prevailing wages. The 
Department has historically treated such 
variable rates the same for the purposes 
of determining the prevailing wages 
paid to laborers or mechanics in the 
survey area. The Department has also 
considered wage rates to be the same 
where workers made the same 


combination of basic hourly rates and 
fringe rates, even if the basic hourly 
rates (and also the fringe rates) differed 
slightly. 


In these circumstances, where the 
Department has treated certain variable 
rates as the same, it has generally 
chosen one of the variable rates to use 
as the prevailing rate. In the case of rates 
that are variable because of an escalator- 
clause issue, it uses the most current 
rate under the collective bargaining 
agreement. Similarly, where the 
Department identified combinations of 
hourly and fringe rates as the ‘‘same,’’ 
the Department identified one specific 
hourly rate and one specific fringe rate 
that prevailed, following the guidelines 
in 29 CFR 5.24, 5.25, and 5.30. 


In 2006, the ARB strictly interpreted 
the regulatory language of § 1.2(a) in a 
way that has limited some of these 
practices. See Mistick Constr., 2006 WL 
861357, at *5–7. The decision affirmed 
the Administrator’s continued use of the 
escalator-clause rule, but found the use 
of the same combination of basic hourly 
and fringe rates did not amount to 
exactly the ‘‘same’’ wage and thus 
violated the use of the term ‘‘same 
wage’’ in § 1.2(a). The ARB also viewed 
the flexibility shown to collective 
bargaining agreements as inconsistent 
with the ‘‘purpose’’ of the 1982 final 
rule, which the Administrator had 
explained was in part to avoid giving 
‘‘undue weight’’ to collectively 
bargained rates. The ARB held that the 
Administrator could not consider 
variable rates under a collective 
bargaining agreement to be the ‘‘same 
wage’’ under § 1.2(a) as written—and 
therefore, if there was no strictly ‘‘same 
wage’’ that would prevail under the 
majority rule, the Administrator would 
have to use the fallback weighted 
average on the wage determination. 


The ARB’s conclusion in Mistick— 
particularly its determination that even 
wage data reflecting the same aggregate 
compensation but slight variations in 
the basic hourly rate and fringe benefit 
rates did not reflect the ‘‘same wage’’ as 
that term was used under the current 
regulations—could be construed as a 
determination that wage rates need to be 
identical ‘‘to the penny’’ in order to be 
regarded as the ‘‘same wage,’’ and that 
nearly any variation in wage rates, no 
matter how small and regardless of the 
reason for the variation, might need to 
be regarded as reflecting different, 
unique wage rates. 


The ARB’s decision in Mistick limited 
the Administrator’s methodology for 
determining a prevailing rate, thus 
contributing to the increased use of 
weighted average rates. As noted above, 
however, both the Department and OLC 


have agreed that averages should 
generally only be used as a last resort. 
As the OLC opinion noted, the use of an 
average is difficult to justify 
‘‘particularly in cases where it coincides 
with none of the actual wage rates being 
paid.’’ 5 Op. O.L.C. at 177 (emphasis in 
original).36 In discussing those cases, 
OLC quoted from the 1963 House Report 
summarizing extensive congressional 
oversight hearings of the Act. The report 
had concluded that ‘‘[u]se of an average 
rate would be artificial in that it would 
not reflect the actual wages being paid 
in a local community,’’ and ‘‘such a 
method would be disruptive of local 
wage standards if it were utilized with 
any great frequency.’’ Id.37 To the extent 
that an inflexible, ‘‘to the penny’’ 
approach to determining if wage data 
reflects the ‘‘same wage’’ promotes the 
use of average rates even when wage 
rate variations are exceedingly slight 
and are based on practices reflecting 
that the rates, while not identical, are 
functionally equivalent, such an 
approach would be inconsistent with 
these authorities and the statutory 
purpose they reflect. 


For these reasons, and particularly 
because a mechanical, ‘‘to the penny’’ 
approach ultimately undermines rather 
than promotes the determination of 
actual prevailing wage rates, the 
Department believes that it is consistent 
with the language and purpose of the 
statute to treat slight variations in wages 
as the same rate in appropriate 
circumstances. 


As reflected in Mistick, the existing 
regulation does not clearly authorize the 
use of functionally equivalent wages to 
determine the local prevailing wage. See 
2006 WL 861357, at *5–7. Accordingly, 
the Department proposes to amend § 1.3 
to include a new paragraph at § 1.3(e) 
that would permit the Administrator to 
count wage rates together—for the 
purpose of determining the prevailing 
wage—if the rates are functionally 
equivalent and the variation can be 
explained by a CBA or the written 
policy of a contractor. 


Such flexibility would not be 
unlimited. Some variations within the 
same CBA clearly amount to different 
rates. For example, when a CBA 
authorizes the use of ‘‘market recovery 
rates’’ that are lower than the standard 
rate in order to win a bid, under certain 
circumstances those rates may not be 
appropriate to combine together with 
the CBA’s standard rate as ‘‘functionally 
equivalent’’ because frequent use of 
such a rate could suggest (though does 
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38 See, e.g., National Housing Act, 12 U.S.C. 
1715c(a) (locality); Housing and Community 
Development Act of 1974, 42 U.S.C. 1440(g), 
5310(a) (locality); Federal Water Pollution Control 
Act, 33 U.S.C. 1372 (immediate locality); Federal- 
Aid Highway Acts, 23 U.S.C. 113(a) (immediate 
locality). 


39 The Wage Appeals Board (WAB) was the 
Department’s administrative appellate entity from 
1964 until 1996, when it was eliminated and the 
Administrative Review Board was created and 
provided jurisdiction over appeals from decisions 
of the Administrator and the Department’s 
Administrative Law Judges (ALJs) under a number 
of statutes, including the Davis-Bacon and Related 
Acts. 61 FR 19978 (May 3, 1996). WAB decisions 
from 1964 to 1996 are available on the Department’s 
website at https://www.dol.gov/agencies/oalj/ 
public/dba_sca/references/caselists/wablist. 


40 See note 8, supra. 
41 See generally Am. Assoc. of State Highway and 


Transp. Offs., Transportation Governance and 
Financing: A 50-State Review of State Legislatures 


and Departments of Transportation (2016), available 
at: https://www.financingtransportation.org/pdf/50_
state_review_nov16.pdf. 


not necessarily compel) a conclusion 
that the CBA’s regular rate may not be 
prevailing in the area. 


The Department welcomes comments 
on all aspects of this proposal regarding 
proposed changes to the definition of 
‘‘prevailing wage’’ in § 1.2 and to the 
regulation governing the obtaining and 
compiling of wage rate information in 
§ 1.3. 


(B) Area 


The core definition of ‘‘area’’ in § 1.2 
largely reproduces the specification in 
the Davis-Bacon Act statute, prior to its 
2002 re-codification, that the prevailing 
wage should be based on projects of a 
similar character in the ‘‘city, town, 
village, or other civil subdivision of the 
State in which the work is to be 
performed.’’ See 40 U.S.C. 276a(a) 
(2002). 


The rule’s geography-based definition 
of area applies to federally assisted 
projects covered by the Davis-Bacon 
Related Acts as well as projects covered 
by the DBA itself. Some of the Related 
Acts have used different terminology to 
identify the appropriate ‘‘area’’ for a 
wage determination, including the terms 
‘‘locality’’ and ‘‘immediate locality.’’ 38 
However, the Department has long 
concluded that these terms are best 
interpreted and applied consistent with 
the methodology for determining the 
area under the original DBA. See 
Virginia Segment C–7, METRO, WAB 
71–4, 1971 WL 17609, at *3–4 (Dec. 7, 
1971).39 


The Department proposes to revise 
the definition of area to address projects 
that span multiple counties and to 
address highway projects specifically. 
Under WHD’s current methodology, if a 
project spans more than one county, the 
contracting officer is instructed to attach 
wage determinations for each county to 
the project and contractors may be 
required to pay differing wage rates to 
the same employees when their work 
crosses county lines. This policy was 
reinforced in 1971 when the Wage 


Appeals Board (WAB) found that, under 
the terms of the then-applicable 
regulations, there was no basis to 
provide a single prevailing wage rate for 
a project occurring in Virginia, the 
District of Columbia, and Maryland. See 
Virginia Segment C–7, METRO, 1971 
WL 17609. 


Critics of this policy have pointed out 
that workers are very often hired and 
paid a single wage rate for a project, 
and—unless there are different city or 
county minimum wage laws—workers’ 
pay rates often do not change as they 
move between tasks in different 
counties. The 2011 report by the GAO, 
for example, quoted a statement from a 
contractor association representative 
that requiring different wage rates for 
the same workers on the same multi- 
county project is ‘‘illogical.’’ See 2011 
GAO Report at 24.40 


While requiring different prevailing 
wage rates for work by the same worker 
on the same project may be consistent 
with the current regulations, the DBA 
and Related Act statutes themselves do 
not address multi-jurisdictional 
projects. Issuing and applying a single 
project wage determination for such 
projects is not inconsistent with the text 
of the DBA. Nor is it inconsistent with 
the purpose of the DBA, which is to 
protect against the depression of local 
wage rates caused by competition from 
low-bid contractors from outside of the 
locality. 


Accordingly, the Department 
proposes adding language in the 
definition of ‘‘area’’ in § 1.2 that would 
expressly authorize WHD to issue 
project wage determinations with a 
single rate for each classification, using 
data from all of the relevant counties in 
which a project will occur. The 
Department solicits comments on 
whether this procedure should be 
mandatory for multi-jurisdictional 
projects or available at the request of the 
contracting agency or an interested 
party, if WHD determines that such a 
project wage determination would be 
appropriate. 


The Department’s other proposed 
change to the definition of ‘‘area’’ in 
§ 1.2 is to allow the use of State highway 
districts or similar transportation 
subdivisions as the relevant wage 
determination area for highway projects. 
Although there is significant variation 
between states, most states maintain 
civil subdivisions responsible for 
certain aspects of transportation 
planning, financing, and maintenance.41 


These districts tend to be organized 
within State departments of 
transportation or otherwise through 
State and County governments. 


Using State highway districts as a 
geographic unit for wage determinations 
would be consistent with the Davis- 
Bacon Act’s specification that wage 
determinations should be tied to a ‘‘civil 
subdivision of a State.’’ State highway 
districts were considered to be 
‘‘subdivisions of a State’’ at the time the 
term was used in the original Davis- 
Bacon Act. See Wight v. Police Jury of 
Par. of Avoyelles, La., 264 F. 705, 709 
(5th Cir. 1919) (describing the creation 
of highway districts as ‘‘governmental 
subdivisions of the [S]tate’’). 


In identifying the appropriate 
geographic area of a wage 
determination, the Federal-Aid Highway 
Act of 1956 (FAHA), one of the Related 
Acts, uses the term ‘‘immediate 
locality’’ instead of ‘‘civil subdivision.’’ 
23 U.S.C. 113. However, the FAHA 
requires the application of prevailing 
wage rates in the immediate locality to 
be ‘‘in accordance with’’ the DBA, id., 
and, as noted above, WHD has long 
applied these alternative definitions of 
area in the Related Acts in a manner 
consistent with the ‘‘civil subdivision’’ 
language in the original Act. 


The Department also notes that 
Congress, in enacting the FAHA, 
envisioned that the Federal aid would 
be provided in a manner that sought to 
complement and cooperate with State 
departments of transportation. See 
Frank Bros. v. Wisconsin Dep’t of 
Transp., 409 F.3d 880, 887–89 (7th Cir. 
2005). As State highway or 
transportation districts often plan, 
develop, and oversee federally financed 
highway projects, the provision of a 
single wage determination for each 
district would simplify the procedure 
for incorporating Federal financing into 
these projects. 


As such, the Department proposes to 
authorize WHD to adopt State highway 
districts as the geographic area for 
determining prevailing wages on 
highway projects, where appropriate. 


(C) Type of Construction (or 
Construction Type) 


The Department proposes to define 
‘‘type of construction’’ or ‘‘construction 
type’’ to mean the general category of 
construction as established by the 
Administrator for the publication of 
general wage determinations. The 
proposed language also provides 
examples of types of construction, 
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42 See Final Rule, Procedures for 
Predetermination of Wage Rates, 47 FR 23644 (May 
28, 1982). 


43 Id. 
44 See Donovan, 712 F.2d at 620. 45 Id. at 621–22. 


including building, residential, heavy, 
and highway, consistent with the four 
construction types the Department 
currently uses in general wage 
determinations, but does not exclude 
the possibility of other types. The terms 
‘‘type of construction’’ or ‘‘construction 
type’’ are already used elsewhere in part 
1 to refer to these general categories of 
construction, as well as in wage 
determinations themselves. As used in 
this part, the terms ‘‘type of 
construction’’ and ‘‘construction type’’ 
are synonymous and interchangeable. 
The Department believes that including 
this definition would provide additional 
clarity for these references, particularly 
for members of the regulated 
community who might be less familiar 
with the term. 


(D) Other Definitions 
The Department proposes additional 


conforming edits to 29 CFR 1.2 in light 
of proposed changes to 29 CFR 5.2. As 
part of these conforming edits, the 
Department proposes to revise the 
definition of ‘‘agency’’ (and add a sub- 
definition of ‘‘Federal agency’’) to 
mirror the definition proposed and 
discussed below in § 5.2. The 
Department also proposes to add to § 1.2 
new defined terms also proposed in 
parts 3 and 5, including ‘‘employed’’, 
‘‘type of construction (or construction 
type),’’ and ‘‘United States or the 
District of Columbia.’’ For further 
discussion on these proposed terms, see 
the corresponding discussion in § 3.2 
and 5.2 below. 


(E) Paragraph Designations 
The Department is also proposing to 


amend §§ 1.2, 3.2, and 5.2 to remove 
paragraph designations of defined terms 
and instead to list defined terms in 
alphabetical order. The Department 
proposes to make conforming edits 
throughout parts 1, 3, and 5 in any 
provisions that currently reference 
lettered paragraph definitions. 


iii. Section 1.3 Obtaining and 
Compiling Wage Rate Information 


(A) 29 CFR 1.3(b) 
The Department proposes to switch 


the order of § 1.3(b)(4) and (5) for 
clarity. This nonsubstantive change 
would simply group together the 
subparagraphs in § 1.3(b) that apply to 
wage determinations generally, and 
follow those subparagraphs with one 
that applies only to Federal-aid highway 
projects under 23 U.S.C. 113. 


(B) 29 CFR 1.3(d) 
As part of its effort to modernize the 


regulations governing the determination 
of Davis-Bacon prevailing wage rates, 


the Department is considering whether 
to revise § 1.3(d), regarding when survey 
data from Federal or federally assisted 
projects subject to Davis-Bacon 
prevailing wage requirements 
(hereinafter ‘‘Federal project data’’) may 
be used in determining prevailing wages 
for building and residential construction 
wage determinations. The Department is 
not proposing any specific revisions to 
§ 1.3(d) in this NPRM, but rather is 
seeking comment on whether this 
regulatory provision—particularly its 
limitation on the use of Federal project 
data in determining wage rates for 
building and residential construction 
projects—should be revised. 


For approximately 50 years 
(beginning shortly after the DBA was 
enacted in 1931 and continuing until 
the 1981–1982 rulemaking), the 
Department used Federal project data in 
determining prevailing wage rates for all 
categories of construction, including 
building and residential construction. 
The final rule promulgated in May 1982 
codified this practice with respect to 
heavy and highway construction, 
providing in new § 1.3(d) that ‘‘[d]ata 
from Federal or federally assisted 
projects will be used in compiling wage 
rate data for heavy and highway wage 
determinations.’’ 42 The Department 
explained that ‘‘it would not be 
practical to determine prevailing wages 
for ‘heavy’ and ‘highway’ construction 
projects if Davis-Bacon covered projects 
are excluded in making wage surveys 
because such a large portion of those 
types of construction receive Federal 
financing.’’ 43 


With respect to building and 
residential construction, however, the 
1982 final rule concluded that such 
construction often occurred without 
Federal financial assistance subject to 
Davis-Bacon prevailing wage 
requirements, and that to invariably 
include Federal project data in 
calculating prevailing wage rates 
applicable to building and residential 
construction projects therefore would 
‘‘skew[ ] the results upward,’’ contrary 
to congressional intent.44 The final rule 
therefore provided in § 1.3(d) that ‘‘in 
compiling wage rate data for building 
and residential wage determinations, 
the Administrator will not use data from 
Federal or federally assisted projects 
subject to Davis-Bacon prevailing wage 
requirements unless it is determined 
that there is insufficient wage data to 
determine the prevailing wages in the 


absence of such data.’’ 29 CFR 1.3(d). In 
subsequent litigation, the D.C. Circuit 
upheld § 1.3(d)’s limitation on the use of 
Federal project data as consistent with 
the DBA’s purpose and legislative 
history—if not necessarily its plain 
text—and therefore a valid exercise of 
the Administrator’s broad discretion to 
administer the Act.45 


As a result of § 1.3(d)’s limitation on 
the use of Federal project data in 
calculating prevailing wage rates 
applicable to building and residential 
construction, WHD first attempts to 
calculate a prevailing wage based on 
non-Federal project survey data at the 
county level—i.e., survey data that 
includes data from private projects or 
projects funded by State and local 
governments without assistance under 
the DBRA, but excludes data from 
Federal or federally assisted projects 
subject to Davis-Bacon prevailing wage 
requirements. See 29 CFR 1.3(d), 1.7(a); 
Manual of Operations at 38; Coal. for 
Chesapeake Hous. Dev., ARB No. 12– 
010, 2013 WL 5872049, at *4 (Sept. 25, 
2013) (Chesapeake Housing). If there is 
insufficient non-Federal project survey 
data for a particular classification in that 
county, then WHD considers survey 
data from Federal projects in the county 
if such data is available. 


Under the current regulations, WHD 
expands the geographic scope of data 
that it considers when it is making a 
county wage determination when data is 
insufficient at the county level. This 
procedure is described below in the 
discussion of the ‘‘scope of 
consideration’’ regulation at § 1.7. For 
wage determinations for federally 
funded building and residential 
construction projects, WHD currently 
integrates Federal project data into this 
procedure at each level of geographic 
aggregation in the same manner it is 
integrated at the county level: If the 
combined Federal and non-Federal 
survey data received from a particular 
county is insufficient to establish a 
prevailing wage rate for a classification 
in a county, then WHD attempts to 
calculate a prevailing wage rate for that 
county based on non-Federal wage data 
from a group of surrounding counties. 
See 29 CFR 1.7(a), (b). If non-Federal 
project survey data from the 
surrounding-county group is 
insufficient, then WHD includes Federal 
project data from all the counties in that 
county group. If both non-Federal 
project and Federal project data for a 
surrounding-county group is still 
insufficient to determine a prevailing 
wage rate, then, for classifications that 
have been designated as ‘‘key’’ 
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46 See note 16, supra. 
47 See note 8, supra. 


48 A list of such states, and the thresholds for 
coverage, can be found here: Dollar Threshold 
Amount for Contract Coverage, U.S. Dep’t of Lab., 
Wage and Hour Div., https://www.dol.gov/agencies/ 
whd/state/prevailing-wages (last updated Jan. 
2021). 


49 These states include Iowa, North Dakota, and 
South Dakota. 


classifications, WHD may expand to a 
‘‘super group’’ of counties or even to the 
statewide level. See Chesapeake 
Housing, 2013 WL 5872049, at *6; 
PWRB, Davis-Bacon Surveys, at 6.46 At 
each stage of data expansion for 
building and residential wage 
determinations, WHD first attempts to 
determine prevailing wages based on 
non-Federal project data; however, if 
there is insufficient non-Federal data, 
WHD will consider Federal project data. 


As reflected in the plain language of 
§ 1.3(d) as well as WHD’s 
implementation of that regulatory 
provision, the current formulation of 
§ 1.3(d) does not prohibit all uses of 
Federal project data in establishing 
prevailing wage rates for building and 
residential construction projects subject 
to Davis-Bacon requirements; rather it 
limits the use of such data to 
circumstances where ‘‘there is 
insufficient wage data to determine the 
prevailing wages in the absence of such 
data.’’ 29 CFR 1.3(d). WHD often uses 
Federal project data in calculating 
prevailing wage rates applicable to 
residential construction due to 
insufficient non-Federal project survey 
data submissions. By contrast, because 
WHD’s surveys of building construction 
typically have a higher participation 
rate than residential surveys, WHD uses 
Federal project data less frequently in 
calculating prevailing wage rates 
applicable to building construction 
projects covered by the DBRA. For 
example, the 2011 GAO Report analyzed 
4 DBA surveys and found that over two- 
thirds of the residential rates for 16 key 
job classifications (such as carpenter 
and common laborer) included Federal 
project data because there was 
insufficient non-Federal project data, 
while only about one-quarter of the 
building wage rates for key 
classifications included Federal project 
data. 2011 GAO Report, at 26.47 


Notwithstanding the use of Federal 
project data in calculating prevailing 
wage rates for building and residential 
construction, the Department recognizes 
that some interested parties may believe 
that § 1.3(d) imposes an absolute barrier 
to the use of Federal project data in 
determining prevailing wage rates. As a 
result, survey participants may not 
submit Federal project data in 
connection with WHD’s surveys of 
building and residential construction— 
thereby reducing the amount of data 
that WHD receives in response to its 
building and residential surveys. The 
Department strongly encourages robust 
participation in Davis-Bacon prevailing 


wage surveys, including building and 
residential surveys, and it therefore 
urges interested parties to submit 
Federal project data in connection with 
building and residential surveys with 
the understanding that such data will be 
used in calculating prevailing wage 
rates if insufficient non-Federal project 
data is received. In the absence of such 
Federal project data, for example, a 
prevailing wage rate may be calculated 
at the surrounding-county group or even 
statewide level when it would have 
been calculated based on a smaller 
geographic area if more Federal project 
data had been submitted. 


Although increased submission of 
such Federal project data thus could be 
expected to contribute to more robust 
wage determinations even without any 
change to § 1.3(d), the Department 
recognizes that revisions to § 1.3(d) may 
nonetheless be warranted. Specifically, 
the Department is interested in 
comments regarding whether to revise 
§ 1.3(d) in a way that would permit 
WHD to use Federal project data more 
frequently when it calculates building 
and residential prevailing wages. For 
example, particularly given the 
challenges that WHD has faced in 
achieving high levels of participation in 
residential wage surveys—and given the 
number of residential projects that are 
subject to Davis-Bacon labor standards 
under Related Acts administered by the 
U.S. Department of Housing and Urban 
Development—it may be appropriate to 
expand the amount of Federal project 
data that is available to use in setting 
prevailing wage rates for residential 
construction. 


There may also be other specific 
circumstances that particularly warrant 
greater use of Federal project data. More 
generally, if the current limitation on 
the use of Federal project data were 
removed from § 1.3(d), WHD could in 
all circumstances establish Davis-Bacon 
prevailing wage rates for building and 
residential construction based on all 
usable wage data in the relevant county 
or other geographic area, without regard 
to whether particular wage data was 
‘‘Federal’’ and whether there was 
‘‘insufficient’’ non-Federal project data. 
Alternatively, § 1.3(d) could be revised 
in order to provide a definition of 
‘‘insufficient wage data,’’ thereby 
providing increased clarity regarding 
when Federal project data may and may 
not be used in establishing prevailing 
wage rates for building or residential 
construction. The Department 
specifically invites comments on these 
and any other issues regarding the use 
of Federal project data in developing 
building and residential wage 
determinations. 


(C) 29 CFR 1.3(f)—Frequently 
Conformed Rates 


The Department is also proposing 
changes relating to the publication of 
rates for labor classifications for which 
conformance requests are regularly 
submitted when such classifications are 
missing from wage determinations. The 
Department’s proposed changes to this 
subsection are discussed below in part 
III.B.1.xii (‘‘Frequently conformed 
rates’’), together with proposed changes 
to § 5.5(a)(1). 


(D) 29 CFR 1.3(g)–(j)—Adoption of 
State/Local Prevailing Wage 
Determinations 


The Department proposes to add new 
paragraphs (g), (h), (i), and (j) to § 1.3 to 
permit the Administrator, under 
specified circumstances, to determine 
Davis-Bacon wage rates by adopting 
prevailing wage rates set by State and 
local governments. 


About half of the States, as well as 
many localities, have their own 
prevailing wage laws (sometimes called 
‘‘little’’ Davis-Bacon laws).48 
Additionally, a few states have 
processes for determining prevailing 
wages in public construction even in the 
absence of such State laws.49 
Accordingly, the Administrator has long 
taken prevailing wage rates set by States 
and localities into account when making 
wage determinations. Under the current 
regulations, one type of information that 
the Administrator may ‘‘consider[ ]’’ in 
determining wage rates is ‘‘[w]age rates 
determined for public construction by 
State and local officials pursuant to 
State and local prevailing wage 
legislation.’’ 29 CFR 1.3(b)(3). 
Additionally, for wage determinations 
on federally-funded highway 
construction projects, the Administrator 
is required by statute and regulation to 
‘‘consult[ ]’’ with ‘‘the highway 
department of the State’’ in which the 
work is to be performed, and to ‘‘give 
due regard to the information thus 
obtained.’’ 23 U.S.C. 113(b); 29 CFR 
1.3(b)(4). 


In reliance on these provisions, WHD 
has sometimes adopted and published 
certain states’ highway wage 
determinations in lieu of conducting 
wage surveys in certain areas. 
According to a 2019 report by the 
Department’s Office of the Inspector 
General (OIG), WHD used highway wage 
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50 See note 11, supra. 
51 Some states, such as Minnesota, conduct 


surveys annually. See Prevailing Wage: Annual 
Statewide Survey, Minn. Dep’t of Labor & Indus., 
https://www.dli.mn.gov/business/employment- 
practices/prevailing-wage-annual-statewide-survey 
(last visited Nov. 17, 2021). Others use a different 
frequency; for example, Nevada conducts a survey 
every 2 years. See Nevada’s 2021–2023 Prevailing 
Wage Survey Released, Nev. Dep’t of Bus. & Indus., 
https://business.nv.gov/News_Media/Press_
Releases/2021/Labor_Commissioner/ 
Nevada%E2%80%99s_2021-2023_Prevailing_
Wage_Survey_Released/ (last visited Nov. 17, 2021). 


52 For example, Washington uses a definition 
similar to the Department’s current majority rule. 
See Wash. Rev. Code § 39.12.010(1) (2021). 
Wyoming, in contrast, uses a method that mirrors 
the three-step process in this proposed rule. Wyo. 
Stat. Ann. §§ 27–4–401–413 (2021). Other states use 
CBA rates as a starting point. N.M. Stat. Ann. §§ 13– 
4–10–17 (2021); N.M. Code R. § 11.1.2.12 (2021); 
N.Y. Lab. Law §§ 220–224 (McKinney 2021). 


determinations from 15 states between 
fiscal years 2013 and 2017. See 2019 
OIG Report at 10.50 


The OIG report expressed concern 
about the high number of out-of-date 
Davis-Bacon wage rates, particularly 
non-union rates, noting, for example, 
that some published wage rates were as 
many as 40 years old. Id. at 5. The OIG 
report further noted that at the time, 26 
states and the District of Columbia had 
their own prevailing wage laws, and 
recommended that WHD ‘‘should 
determine whether it would be 
statutorily permissible and 
programmatically appropriate to adopt 
[S]tate or local wage rates other than 
those for highway construction.’’ Id. at 
10–11. WHD indicated to OIG that in 
the absence of a regulatory revision, it 
viewed adoption of State rates for non- 
highway construction as in tension with 
the definition of prevailing wage in 
§ 1.2(a) and the ARB’s Mistick decision. 
Id. at 10. 


The Department shares OIG’s concern 
regarding outdated wage rates. Outdated 
and/or inaccurate wage determinations 
are inconsistent with the intent of the 
Davis-Bacon labor standards, which aim 
to ensure that laborers and mechanics 
on covered projects are paid locally 
prevailing wages and fringe benefits. 
Wage rates that are significantly out-of- 
date do not reflect this intent and could 
even have the effect of depressing wages 
if covered contractors pay no more than 
an artificially-low prevailing wage rate 
that has not been adjusted over time to 
continue to reflect the wages paid to 
workers in a geographic area. 
Accordingly, the Department agrees 
with OIG that, where appropriate, 
adoption of more current wage 
determinations made by states and 
localities would be consistent with the 
DBA’s purpose. States often conduct 
wage surveys far more frequently than 
WHD.51 Furthermore, if a State or 
locality is already engaged in efforts to 
determine prevailing wages—and if the 
State’s methods are reliable, rigorous, 
and transparent—similar activities 
conducted by WHD on a less regular 
basis can be duplicative and an 
inefficient use of survey respondents’ 


efforts and WHD’s scarce resources. 
Relatedly, states and localities that 
regularly update their own wage 
determinations may have ongoing 
relationships with stakeholders in the 
relevant geographic areas that facilitate 
that process. In contrast, WHD may lack 
similarly strong relationships with those 
stakeholders given the relative 
infrequency with which it surveys any 
given area. Thus, many states and 
localities may be in a position to ensure 
greater participation in wage surveys, 
which can improve wage survey 
accuracy. 


The Department believes that a 
regulatory revision would best ensure 
that WHD can incorporate State and 
local wage determinations where doing 
so would further the purposes of the 
Davis-Bacon labor standards. As noted 
above, the current regulations permit 
WHD to ‘‘consider’’ State or local 
prevailing wage rates among a variety of 
sources of information used to make 
wage determinations, and require WHD 
to give ‘‘due regard’’ to information 
obtained from State highway 
departments for highway wage 
determinations. See 29 CFR 1.3(b)(3)– 
(4). However, they also provide that any 
information WHD considers when 
making wage determinations must ‘‘be 
evaluated in the light of [the prevailing 
wage definition set forth in] § 1.2(a).’’ 29 
CFR 1.3(c). While some States and 
localities’ definitions of prevailing wage 
mirror the Department’s regulatory 
definition, many others’ do not.52 
Because the current regulations at 
§§ 1.2(a) and 1.3(c), as well as the ARB’s 
decision in Mistick, suggest that any 
information (such as State or local wage 
rates) that WHD obtains and 
‘‘consider[s]’’ under § 1.3(b) must be 
filtered through the definition of 
‘‘prevailing wage’’ in § 1.2, the 
Department is proposing a regulatory 
change to clarify that WHD may adopt 
State or local prevailing wage 
determinations under certain 
circumstances even where the State or 
locality’s definition of prevailing wage 
differs from the Department’s. 


Additionally, the Department’s 
regulations apply numerous 
requirements and constraints to WHD’s 
own wage determinations, such as those 
concerning geographic scope, see § 1.7, 
and the type of project data that may be 


used, see § 1.3(d). Like the definition of 
prevailing wage, analogous 
requirements under State and local 
prevailing wage laws vary. Although, as 
noted above, the Department’s 
regulations permit WHD to ‘‘consider’’ 
State and local determinations and to 
give ‘‘due regard’’ to State rates for 
highway construction, the current 
regulations do not specifically address 
whether WHD may adopt State or local 
rates derived using methods and 
requirements that differ from those used 
by WHD. 


Accordingly, and in light of the 
advantages of adopting State and local 
rates discussed above, the Department is 
proposing to add a new paragraph, 
§ 1.3(g), which would explicitly permit 
WHD to adopt prevailing wage rates set 
by State or local officials, even where 
the methods used to derive such rates, 
including the definition of the 
prevailing wage, may differ in some 
respects from the methods the 
Administrator uses under the DBA and 
the regulations in 29 CFR part 1. The 
proposal would permit WHD to adopt 
such wage rates provided that the 
Administrator, after reviewing the rate 
and the processes used to derive the 
rate, concludes that they meet certain 
listed criteria. The criteria, which are 
explained further below, are intended to 
allow WHD to adopt State and local 
prevailing wage rates where appropriate 
while also ensuring that adoption of 
such rates is consistent with the 
statutory requirements of the Davis- 
Bacon Act and does not create arbitrary 
distinctions between jurisdictions 
where WHD makes wage determinations 
by using its own surveys and 
jurisdictions where WHD makes wage 
determinations by adopting adopt State 
or local rates. 


Importantly, the proposed rule 
requires the Administrator to make an 
affirmative determination that the 
enumerated criteria have been met in 
order to adopt a State or local wage rate, 
and to do so only after careful review of 
both the rate and the process used to 
derive the rate. This makes clear that if 
the proposed rule is finalized, the 
Department may not simply accept State 
or local data with little or no review. 
Such actions would be inconsistent 
with the Secretary’s statutory 
responsibility to ‘‘determine[ ]’’ the 
wages that are prevailing. 40 U.S.C. 
3142(b). Adoption of State or local rates 
after appropriate review, however, is 
consistent with the authority Congress 
granted to the Department in the Davis- 
Bacon Act. The DBA ‘‘does not 
prescribe a method for determining 
prevailing wages.’’ Chesapeake 
Housing, 2013 WL 5872049, at *4. 
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53 For example, a few states determine prevailing 
wage rates through stakeholder negotiations that 
typically involve labor and employer groups. The 
proposed rule does not foreclose acceptance of rates 
set using such a process providing that the process 
is generally open to full participation by all 
interested parties and that the other required 
criteria are met. 


Rather, the statute ‘‘delegates to the 
Secretary, in the broadest terms 
imaginable, the authority to determine 
which wages are prevailing.’’ Donovan, 
712 F.2d at 616. The D.C. Circuit has 
explained that the DBA’s legislative 
history reflects that Congress 
‘‘envisioned that the Secretary could 
establish the method to be used’’ to 
determine DBA prevailing wage rates. 
Id. (citing 74 Cong. Rec. 6,516 (1931) 
(remarks of Rep. Kopp) (‘‘A method for 
determining the prevailing wage rate 
might have been incorporated in the 
bill, but the Secretary of Labor can 
establish the method and make it known 
to the bidders.’’)). 


Reliance on prevailing wage rates 
calculated by State or local authorities 
for similar purposes is a permissible 
exercise of this broad statutory 
discretion. In areas where states or 
localities are already gathering reliable 
information about prevailing wages in 
construction, it may be inefficient for 
the Department to use its limited 
resources to perform the same tasks. As 
a result, the Department is proposing to 
use State and local wage determinations 
under specified circumstances where, 
based on a review and analysis of the 
processes used in those wage 
determinations, the Administrator 
determines that such use would be 
appropriate and consistent with the 
DBA. Such resource-driven decisions by 
Federal agencies are permissible. See, 
e.g., Hisp. Affs. Project v. Acosta, 901 
F.3d 378, 392 (D.C. Cir. 2018) 
(upholding Department’s decision not to 
collect its own data but instead to rely 
on a ‘‘necessarily . . . imprecise’’ 
estimate given that data collection 
under the circumstances would have 
been ‘‘very difficult and resource- 
intensive’’); Dist. Hosp. Partners, L.P. v. 
Burwell, 786 F.3d 46, 61–62 (D.C. Cir. 
2015) (agency’s use of ‘‘imperfect[ ]’’ 
data set was permissible under the 
Administrative Procedure Act). 


The Department is proposing to 
permit the adoption of State and local 
rates for all types of construction. The 
FHWA’s independent statutory 
obligation for the Department to 
consider and give ‘‘due regard’’ to 
information obtained from State 
highway agencies for highway wage 
determinations does not prohibit WHD 
from adopting State or local 
determinations, either for highway 
construction or for other types of 
construction, where appropriate. Rather, 
this language imposes a minimum 
requirement for the Secretary to consult 
with states and consider their wage 
determinations for highway 
construction. See Virginia, ex rel., 
Comm’r, Virginia Dep’t of Highways and 


Transp. v. Marshall, 599 F.2d 588, 594 
(4th Cir. 1979) (‘‘Section 113(b) requires 
that the Secretary ‘consult’ and give 
‘due regard’ to the information thus 
obtained.’’). In sum, the FHWA’s 
requirement sets a floor for reliance on 
State data for highway construction, not 
a ceiling, and does not foreclose reliance 
on State or local data for other types of 
construction. 


The criteria the Department proposes 
for the adoption of State or local rates, 
which are included in proposed new 
paragraph § 1.3(h), are as follows: 


First, the State or local government 
must set prevailing wage rates, and 
collect relevant data, using a survey or 
other process that generally is open to 
full participation by all interested 
parties. This requirement ensures that 
WHD will not adopt a prevailing wage 
rate where the process to set the rate 
artificially favors certain entities, such 
as union or non-union contractors. 
Rather, the State or local process must 
reflect a good-faith effort to derive a 
wage that prevails for similar workers 
on similar projects within the relevant 
geographic area within the meaning of 
the Davis-Bacon Act statutory 
provisions. The use of the language 
‘‘survey or other process’’ in the 
proposed regulatory text is intended to 
permit the Administrator to incorporate 
wage determinations from States or 
localities that do not necessarily engage 
in surveys but instead use a different 
process for gathering information and 
setting prevailing wage rates, provided 
that this process meets the required 
criteria.53 


Second, the State or local wage rate 
must reflect both a basic hourly rate of 
pay as well as any locally prevailing 
bona fide fringe benefits, each of which 
can be calculated separately. Thus, 
under the proposed rule, WHD must be 
able to confirm during its review 
process that both figures are prevailing 
for the relevant classification(s), and 
must be able to list each figure 
separately on its wage determinations. 
This reflects the statutory requirement 
that a prevailing wage rate under the 
Davis-Bacon Act must include fringe 
benefits, 40 U.S.C. 3141(2)(B); 29 CFR 
5.20, and that ‘‘the Secretary is obligated 
to make a separate finding of the rate of 
contribution or cost of fringe benefits.’’ 
29 CFR 5.25(a). This requirement also 
would ensure that WHD could 


determine the basic or regular rate of 
pay in order to determine compliance 
with the Contract Work Hours and 
Safety Standards Act (CWHSSA) and 
the Fair Labor Standards Act (FLSA). 


Third, the State or local government 
must classify laborers and mechanics in 
a manner that is recognized within the 
field of construction. The Department 
recognizes that differences in industry 
practices mean that the precise types of 
work done and tools used by workers in 
particular classifications may not be 
uniform across states and localities. For 
example, in some areas, a significant 
portion of work involving the 
installation of heating, ventilation, and 
air-conditioning (HVAC) duct work may 
be done by an HVAC Technician, 
whereas in other areas such work may 
be more typically performed by a Sheet 
Metal Worker. Indeed, unlike in the case 
of the Service Contract Act (SCA), WHD 
does not maintain a directory of 
occupations for the Davis-Bacon Act. 
However, under this proposed rule, in 
order for WHD to adopt a State or 
locality’s wage rate, the State or 
locality’s classification system must be 
in a manner recognized within the field 
of construction. This standard is 
intended to ensure that the 
classification system does not result in 
lower wages than are appropriate by, for 
example, assigning duties associated 
with skilled classifications to a 
classification for a general laborer. 


Finally, the State or local 
government’s criteria for setting 
prevailing wage rates must be 
substantially similar to those the 
Administrator uses in making wage 
determinations under 29 CFR part 1. 
The proposed regulation provides a 
non-exclusive list of factors to guide this 
determination, including, but not 
limited to, the State or local 
government’s definition of prevailing 
wage; the types of fringe benefits it 
accepts; the information it solicits from 
interested parties; its classification of 
construction projects, laborers, and 
mechanics; and its method for 
determining the appropriate geographic 
area(s). Thus, the more similar a State or 
local government’s methods are to those 
used by WHD, the greater likelihood 
that their corresponding wage rate(s) 
will be accepted. While the proposed 
regulation lists the above factors as 
guidelines, it ultimately directs that the 
Administrator’s determination in this 
regard will be based on the totality of 
the circumstances. The reservation of 
such discretion in the Administrator 
intends to preserve the Administrator’s 
ability to make an overall determination 
regarding whether adoption of a State or 
local wage rate is consistent with both 
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the language and purpose of the DBA, 
and thereby is consistent with the 
statutory directive for the Secretary (in 
this case, via delegation to the 
Administrator), to determine the 
prevailing wage. See 40 U.S.C. 3142(b). 


Proposed § 1.3(g) permits the 
Administrator to adopt State or local 
wage rates with or without 
modification. This is intended to 
encompass situations where the 
Administrator reviews a State or local 
wage determination and determines that 
although the State or local wage 
determination might not satisfy the 
above criteria as initially submitted, it 
would satisfy those criteria with certain 
modifications. For example, the 
Administrator may obtain from the State 
or local government the State or 
locality’s wage determinations and the 
wage data underlying those 
determinations, and, provided the data 
was collected in accordance with the 
criteria set forth earlier (such as that the 
survey was fully open to all 
participants) may determine, after 
review and analysis, that it would be 
appropriate to use the underlying data 
to adjust or modify certain 
classifications or construction types, or 
to adjust the wage rate for certain 
classifications. Consistent with the 
Secretary’s authority to make wage 
determinations, the regulation permits 
the Administrator to modify a State or 
local wage rate as appropriate while still 
generally relying on it as the primary 
source for a wage determination. For 
instance, before using State or local 
government wage data to calculate 
prevailing wage rates under the DBA, 
the Administrator could regroup 
counties, apply the definition of 
‘‘prevailing wage’’ set forth in § 1.2, 
disregard data for workers who do not 
qualify as laborers or mechanics under 
the DBA, and/or segregate data based on 
the type of construction involved. It is 
anticipated that the Administrator 
would cooperate with the State or 
locality to make the appropriate 
modifications to any wage rates. 


The Department also proposes to add 
a new paragraph § 1.3(i), which would 
explain that in order for WHD to adopt 
a State or local government prevailing 
wage rate, the Administrator must 
obtain the wage rates and any relevant 
supporting documentation and data 
from the State or local entity, and 
provides instructions for submission. 


Finally, the Department proposes to 
add a new paragraph § 1.3(j), which 
would explain that nothing in the 
additional proposed sections described 
above precludes the Administrator from 
considering State or local prevailing 
wage rates in a more holistic fashion, 


consistent with § 1.3(b)(3), or from 
giving due regard to information 
obtained from State highway 
departments, consistent with § 1.3(b)(4), 
as part of the Administrator’s process of 
making prevailing wage determinations 
under 29 CFR part 1. For example, 
under this proposed rule, as under the 
current regulations, if a State or locality 
were to provide the Department with 
the underlying data that it uses to 
determine wage rates, even if the 
Administrator determines not to adopt 
the wage rates themselves, the 
Administrator may consider or use the 
data as part of the process to determine 
the prevailing wage within the meaning 
of 29 CFR 1.2, provided that the data is 
timely received and otherwise 
appropriate. The purpose of the 
proposed additional language is to 
clarify that the Administrator may, 
under certain circumstances, adopt 
State or local wage rates, and use them 
in wage determinations, even if the 
process and rules for State or local wage 
determinations differs from the 
Administrator’s. These proposed 
revisions therefore address the concerns 
WHD voiced to OIG that the current 
regulations, and in particular the 
definition of prevailing wage as 
interpreted by the ARB in Mistick, could 
preclude, or at least be in tension with, 
such an approach. 


iv. Section 1.4 Report of Agency 
Construction Programs 


Section 1.4 currently provides that, to 
the extent practicable, agencies that use 
wage determinations under the DBRA 
shall submit an annual report to the 
Department outlining proposed 
construction programs for the coming 
year. The reports described in § 1.4 
assist WHD in its multi-year planning 
efforts by providing information that 
may guide WHD’s decisions regarding 
when to survey wages for particular 
types of construction in a particular 
locality. These reports are an effective 
way for the Department to know where 
Federal and federally assisted 
construction will be taking place, and 
therefore where updated wage 
determinations will be of most use. 


Notwithstanding the importance of 
these reports to the program, contracting 
agencies have not regularly provided 
them to the Department. As a result, 
after careful consideration, the 
Department proposes to remove the 
language in the regulation that currently 
allows agencies to submit reports only 
‘‘to the extent practicable.’’ Instead, as 
proposed, § 1.4 would require Federal 
agencies to submit the construction 
reports. 


The Department also now proposes to 
adopt certain elements of two prior 
AAMs addressing these reports. In 1985, 
WHD updated its guidance regarding 
the agency construction reports, 
including by directing that Federal 
agencies submit the annual report by 
April 10 each year and providing a 
recommended format for such agencies 
to submit the report. See AAM 144 (Dec. 
27, 1985). In 2017, WHD requested that 
Federal agencies include in the reports 
proposed construction programs for an 
additional 2 fiscal years beyond the 
upcoming year. See AAM 224 (Jan. 17, 
2017). The proposed changes to § 1.4 
would codify these guidelines as part of 
the regulations. 


The Department also proposes new 
language requiring Federal agencies to 
include notification of any expected 
options to extend the terms of current 
construction contracts. The Department 
is proposing this change because—like a 
new contract—the exercise of an option 
requires the incorporation of the most 
current wage determination. See AAM 
157 (Dec. 9, 1992); see also 48 CFR 
22.404–12(a). Receiving information 
concerning expected options to extend 
the terms of current construction 
contracts therefore will help the 
Department assess where updated wage 
determinations are needed for Federal 
and federally assisted construction, 
which will in turn contribute to the 
effectiveness of the overall Davis-Bacon 
wage survey program. The Department 
also proposes that Federal agencies 
include the estimated cost of 
construction in their reports, as this 
information also will help the 
Department prioritize areas where 
updated wage determinations will have 
the broadest effects. 


In addition, the Department proposes 
to require that Federal agencies include 
in the annual report a notification of any 
significant changes to previously 
reported construction programs. In turn, 
the Department proposes eliminating 
the current directive that agencies notify 
the Administrator mid-year of any 
significant changes in their proposed 
construction programs. Such 
notification would instead be provided 
in Federal agencies’ annual reports. 


Finally, the Department proposes 
deleting the reference to the Interagency 
Reports Management Program as the 
requirements of that program were 
terminated by the General Services 
Administration (GSA) in 2005. See 70 
FR 3132 (Jan. 19, 2005). 


The Department does not believe that 
these proposed changes will result in 
significant burdens on contracting 
agencies, as the proposed provisions 
request only information already on 
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hand. Furthermore, any burden 
resulting from the new proposal should 
be offset by the proposed elimination of 
the current directive that agencies notify 
the Administrator of any significant 
changes in a separate mid-year report. 
However, the Department also seeks 
comment on any alternative methods 
through which the Department may 
obtain the information and eliminate the 
need to require the agency reports. 


v. Section 1.5 Publication of General 
Wage Determinations and Procedure for 
Requesting Project Wage Determinations 


The Department proposes a number of 
revisions to § 1.5 to clarify the 
applicability of general wage 
determinations and project wage 
determinations. Except as noted below, 
these revisions are consistent with 
longstanding Department practice and 
subregulatory guidance. 


First, the Department proposes to re- 
title § 1.5, currently titled ‘‘Procedure 
for requesting wage determinations,’’ as 
‘‘Publication of general wage 
determinations and procedure for 
requesting project wage 
determinations.’’ The proposed revision 
better reflects the content of the section 
as well as the distinction between 
general wage determinations, which the 
Department publishes for broad use, and 
project wage determinations, which are 
requested by contracting agencies on a 
project-specific basis. 


Additionally, the Department 
proposes to add language to § 1.5(a) to 
explain that a general wage 
determination contains, among other 
information, a list of wage rates 
determined to be prevailing for various 
classifications of laborers and 
mechanics for specified type(s) of 
construction in a given area. Likewise, 
the Department proposes to add 
language to § 1.5(b) to explain 
circumstances under which an agency 
may request a project wage 
determination, namely, where (1) the 
project involves work in more than one 
county and will employ workers who 
may work in more than one county; (2) 
there is no general wage determination 
in effect for the relevant area and type 
of construction for an upcoming project; 
or (3) all or virtually all of the work on 
a contract will be performed by one or 
more classifications that are not listed in 
the general wage determination that 
would otherwise apply, and contract 
award or bid opening has not yet taken 
place. The first of these three 
circumstances conforms to the proposed 
revision to the definition of ‘‘area’’ in 
§ 1.2 discussed above that would permit 
the issuance of project wage 
determinations for multi-county projects 


where appropriate. The latter two 
circumstances reflect the Department’s 
existing practice. See PWRB, Davis- 
Bacon Wage Determinations, at 4–5. 


The Department also proposes to add 
language to § 1.5(b) clarifying that 
requests for project wage determinations 
may be sent by means other than the 
mail, such as email or online 
submission, as directed by the 
Administrator. Additionally, consistent 
with the Department’s current practice, 
the Department proposes to add 
language to § 1.5(b) requiring that when 
requesting a project wage determination 
for a project that involves multiple types 
of construction, the requesting agency 
must attach information indicating the 
expected cost breakdown by type of 
construction. See PWRB, Davis-Bacon 
Wage Determinations, at 5. The 
Department also proposes to clarify that 
in addition to submitting the 
information specified in the regulation, 
a party requesting a project wage 
determination must submit all other 
information requested in the Standard 
Form (SF) 308. 


Finally, the Department proposes to 
clarify the term ‘‘agency’’ in § 1.5. In 
proposed § 1.5(b)(2) (renumbered, 
currently § 1.5(b)(1)), which describes 
the process for requesting a project wage 
determination, the Department proposes 
to delete the word ‘‘Federal’’ that 
precedes ‘‘agency.’’ This proposed 
deletion, and the resulting incorporation 
of the definition of ‘‘agency’’ from § 1.2, 
clarifies that, as already implied 
elsewhere in § 1.5, non-Federal agencies 
may request project wage 
determinations. See, e.g., § 1.5(b)(3) 
(proposed § 1.5(b)(4)) (explaining that a 
State highway department under the 
Federal-Aid Highway Acts may be a 
requesting agency). 


vi. Section 1.6 Use and Effectiveness 
of Wage Determinations 


(A) Organizational, Technical and 
Clarifying Revisions 


The Department proposes to 
reorganize, rephrase, and/or re-number 
several regulatory provisions and text in 
§ 1.6. These proposed revisions include 
adding headings to paragraphs and 
subparagraphs for clarity; changing the 
order of some of the paragraphs and 
subparagraphs so that discussions of 
general wage determinations precede 
discussions of project wage 
determinations, reflecting the fact that 
general wage determinations are (and 
have been for many years) the norm, 
whereas project wage determinations 
are the exception; adding the word 
‘‘project’’ before ‘‘wage determinations’’ 
in locations where the text refers to 


project wage determinations but could 
otherwise be read as referring to both 
general and project wage 
determinations; using the term 
‘‘revised’’ wage determination to refer 
both to cases where a wage 
determination is modified, such as due 
to updated CBA rates, and cases where 
a wage determination is re-issued 
entirely (referred to in the current 
regulatory text as a ‘‘supersedeas’’ wage 
determination), such as after a new 
wage survey; consolidating certain 
subsections that discuss revisions to 
wage determinations to eliminate 
redundancy and improve clarity; 
revising the regulation so that it 
references the publication of a general 
wage determination (consistent with the 
Department’s current practice of 
publishing wage determinations online), 
rather than publication of notice of the 
wage determination (which the 
Department previously did in the 
Federal Register); and using the term 
‘‘issued’’ to refer, collectively, to the 
publication of a general wage 
determination or WHD’s provision of a 
project wage determination. 


The Department also proposes minor 
revisions to clarify that there is only one 
appropriate use for wage determinations 
that are no longer current—which are 
referred to in current regulatory text as 
‘‘archived’’ wage determinations, and 
the Department now proposes to 
describe as ‘‘inactive’’ to conform to the 
terminology currently used on the 
System for Award Management 
(SAM.gov). That permissible 
circumstance is when the contracting 
agency initially failed to incorporate the 
correct wage determination into the 
contract and subsequently must 
incorporate the correct wage 
determination after contract award or 
the start of construction (a procedure 
that is discussed in § 1.6(f)). In that 
circumstance, even if the wage 
determination that should have been 
incorporated at the time of the contract 
award has since become inactive, it is 
still the correct wage determination to 
incorporate into the contract. 


The Department also proposes that 
agencies should notify the 
Administrator prior to engaging in 
incorporation of an inactive wage 
determination, and that agencies may 
not incorporate the inactive wage 
determination if the Administrator 
instructs otherwise. While the current 
regulation requires the Department to 
‘‘approv[e]’’ the use of an inactive wage 
determination, the proposed change 
permits the contracting agency to use an 
inactive wage determination under 
these limited circumstances as long as it 
has notified the Administrator and has 
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54 AAM 130 states that where a project ‘‘includes 
construction items that in themselves would be 
otherwise classified, a multiple classification may 
be justified if such construction items are a 
substantial part of the project . . . [but] a separate 
classification would not apply if such construction 
items are merely incidental to the total project to 
which they are closely related in function,’’ and 
construction is incidental to the overall project. 
AAM 130, p. 2, n.1. AAM 131 similarly states that 
multiple schedules are issued if ‘‘the construction 
items are substantial in relation to project cost[s].’’ 
However, it, it further explains that ‘‘[o]nly one 
schedule is issued if construction items are 
‘incidental’ in function to the overall character of 
a project . . . and if there is not a substantial 
amount of construction in the second category.’’ 
AAM 131, p. 2. 


55 Most recently, on December 14, 2020, the 
Administrator issued AAM 236, which states that 
‘‘[w]hen a project has construction items in a 
different category of construction, contracting 
agencies should generally apply multiple wage 
determinations when the cost of the construction 
exceeds either $2.5 million or 20 percent of the total 
project costs,’’ but that WHD will consider 
‘‘exceptional situations’’ on a case-by-case basis. 
AAM 236, pp. 1–2. 


not been instructed otherwise. The 
proposed change is intended to ensure 
that contracting agencies incorporate 
omitted wage determinations promptly 
rather than waiting for approval. 


The Department also proposes 
revisions to § 1.6(b) to clarify when 
contracting agencies must incorporate 
multiple wage determinations into a 
contract. The proposed language states 
that when a construction contract 
includes work in more than one area (as 
the term is defined in § 1.2), and no 
multi-county project wage 
determination has been obtained (as 
contemplated by the proposed revisions 
to § 1.2), the applicable wage 
determination for each area must be 
incorporated into the contract so that all 
workers on the project are paid the 
wages that prevail in their respective 
areas, consistent with the DBA. The 
Department also proposes language 
stating that when a construction 
contract includes work in more than one 
type of construction (as the Department 
has proposed to define the term in 
§ 1.2), the contracting agency must 
incorporate the applicable wage 
determination for each type of 
construction where the total work in 
that category of construction is 
substantial. This accords with the 
Department’s longstanding guidance 
published in AAM 130 (Mar. 17, 1978) 
and AAM 131 (July 14, 1978).54 The 
Department intends to continue 
interpreting the meaning of 
‘‘substantial’’ in subregulatory 
guidance.55 The Department requests 
comments on the above proposals, 
including potential ways to improve the 
standards for when and how to 


incorporate multiple wage 
determinations into a contract. 


The Department also proposes to add 
language to § 1.6(b) clarifying and 
reinforcing the responsibilities of 
contracting agencies, contractors, and 
subcontractors with regard to wage 
determinations. Specifically, the 
Department proposes to clarify in 
§ 1.6(b)(1) that contracting agencies are 
responsible for making the initial 
determination of the appropriate wage 
determination(s) for a project. In 
§ 1.6(b)(2), the Department proposes to 
clarify that contractors and 
subcontractors have an affirmative 
obligation to ensure that wages are paid 
to laborers and mechanics in 
compliance with the DBRA labor 
standards. 


The Department also proposes to 
revise language in § 1.6(b) that currently 
states that the Administrator ‘‘shall give 
foremost consideration to area practice’’ 
in resolving questions about ‘‘wage rate 
schedules.’’ In the Department’s 
experience, this language has created 
unnecessary confusion because 
stakeholders have at times interpreted it 
as precluding the Administrator from 
considering other factors when 
resolving questions about wage 
determinations. Specifically, the 
Department has long recognized that 
when ‘‘it is clear from the nature of the 
project itself in a construction sense that 
it is to be categorized’’ as either 
building, residential, heavy, or highway 
construction, ‘‘it is not necessary to 
resort to an area practice’’ to determine 
the proper category of construction. 
AAM 130, at 2; see also AAM 131, at 1 
(‘‘area practice regarding wages paid 
will be taken into consideration together 
with other factors,’’ when ‘‘the nature of 
the project in a construction sense is not 
clear.’’); Chastleton Apartments, WAB 
No. 84–09, 1984 WL 161751, at *4 (Dec. 
11, 1984) (because the ‘‘character of the 
structure in a construction sense 
dictates its characterization for Davis- 
Bacon wage purposes,’’ where there was 
a substantial amount of rehabilitation 
work being done on a project similar to 
a commercial building in a construction 
sense, it was ‘‘not necessary to 
determine whether there [was] an 
industry practice to recognize’’ the work 
as residential construction). The 
regulatory reference to giving ‘‘foremost 
consideration to area practice’’ in 
determining which wage determination 
to apply to a project arguably is in 
tension with the Department’s 
longstanding position, and has resulted 
in stakeholders contending on occasion 
that WHD or a contracting agency must 
in every instance conduct an exhaustive 
review of local area practice as to how 


work is classified, even if the nature of 
the project in a construction sense is 
clear. The revised language would 
resolve this perceived inconsistency and 
would streamline determinations 
regarding construction types by making 
clear that while the Administrator 
should continue considering area 
practice, the Administrator may 
consider other relevant factors, 
particularly the nature of the project in 
a construction sense. This proposed 
regulatory revision also would better 
align the Department’s regulations with 
the FAR, which does not call for 
‘‘foremost consideration’’ to be given to 
area practice in all circumstances, but 
rather provides, consistent with AAMs 
130 and 131, that ‘‘[w]hen the nature of 
a project is not clear, it is necessary to 
look at additional factors, with primary 
consideration given to locally 
established area practices.’’ 48 CFR 
22.404–2(c)(5). 


In § 1.6(e), the Department proposes 
to clarify that if, prior to contract award 
(or, as appropriate, prior to the start of 
construction), the Administrator 
provides written notice that the bidding 
documents or solicitation included the 
wrong wage determination or schedule, 
or that an included wage determination 
was withdrawn by the Department as a 
result of an Administrative Review 
Board decision, the wage determination 
may not be used for the contract, 
without regard to whether bid opening 
(or initial endorsement or the signing of 
a housing assistance payments contract) 
has occurred. Current regulatory text 
states that under such circumstances, 
notice of such errors is ‘‘effective 
immediately’’ but does not explain the 
consequences of such effect. The 
proposed language is consistent with 
the Department’s current practice and 
guidance. See Manual of Operations at 
35. 


In § 1.6(g), the Department proposes 
to clarify that under the Related Acts, if 
Federal funding or assistance is not 
approved prior to contract award (or the 
beginning of construction where there is 
no contract award), the applicable wage 
determination must be incorporated 
retroactive to the date of the contract 
award or the beginning of construction; 
the Department proposes to delete 
language indicating that a wage 
determination must be ‘‘requested,’’ as 
such language appears to contemplate a 
project wage determination, which in 
most situations will not be necessary as 
a general wage determination will 
apply. The Department also proposes to 
revise § 1.6(g) to clarify that it is the 
head of the applicable Federal agency 
who must request any waiver of the 
requirement that a wage determination 
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56 Depending on the circumstances, these types of 
contracts may be principally for services and 
therefore subject to the SCA, but contain substantial 
segregable work that is covered by the DBA. See 29 
CFR 4.116(c)(2). 


57 The Department of Defense, for example, enters 
into such arrangements pursuant to the Military 
Housing Privatization Initiative, 10 U.S.C. 2871, et 
seq. 


provided under such circumstances be 
retroactive to the date of the contract 
award or the beginning of construction. 
The current version of § 1.6(g) uses the 
term ‘‘agency’’ and is therefore 
ambiguous as to whether it refers to the 
Federal agency providing the funding or 
assistance or the State or local agency 
receiving it. The proposed clarification 
that this term refers to Federal agencies 
reflects both the Department’s current 
practice and its belief that it is most 
appropriate for the relevant Federal 
agency, rather than a State or local 
agency, to bear these responsibilities, 
including assessing, as part of the 
waiver request, whether non- 
retroactivity would be necessary and 
proper in the public interest based on 
all relevant considerations. 


(B) Requirement To Incorporate Most 
Recent Wage Determinations Into 
Certain Ongoing Contracts 


The Department’s longstanding 
position has been to require that 
contracts and bid solicitations contain 
the most recently issued revision to a 
wage determination to be applied to 
construction work to the extent that 
such a requirement does not cause 
undue disruption to the contracting 
process. See 47 FR 23644, 23646 (May 
28, 1982); United States Army, ARB No. 
96–133, 1997 WL 399373, at *6 (July 17, 
1997) (‘‘The only legitimate reason for 
not including the most recently issued 
wage determination in a contract is 
based upon disruption of the 
procurement process.’’). Under the 
current regulations, a wage 
determination is generally applicable for 
the duration of a contract once 
incorporated. See 29 CFR 1.6(c)(2)(ii) 
and (c)(3)(vi). For clarity, the 
Department proposes to add language to 
§ 1.6(a) to state this affirmative 
principle. 


The Department also proposes to add 
a new section, § 1.6(c)(2)(iii), to clarify 
two circumstances where this general 
principle does not apply. First, the 
Department proposes to explain that the 
most recent version of any applicable 
wage determination(s) must be 
incorporated when a contract or order is 
changed to include additional, 
substantial construction, alteration, and/ 
or repair work not within the scope of 
work of the original contract or order— 
or to require the contractor to perform 
work for an additional time period not 
originally obligated, including where an 
agency exercises an option provision to 
unilaterally extend the term of a 
contract. This proposed change is 
consistent with the Department’s 
guidance, case law, and historical 
practice, under which such 


modifications are considered new 
contracts. See United States Army, 1997 
WL 399373, at *6 (noting that DOL has 
consistently ‘‘required that new DBA 
wage determinations be incorporated 
. . . when contracts are modified 
beyond the obligations of the original 
contract’’); Iowa Dep’t of Transp., WAB 
No. 94–11, 1994 WL 764106, at *5 (Oct. 
7, 1994) (‘‘A contract that has been 
‘substantially’ modified must be treated 
as a ‘new’ contract in which the most 
recently issued wage determination is 
applied.’’); AAM 157 (Dec. 9, 1992) 
(explaining that exercising an option 
‘‘requires a contractor to perform work 
for a period of time for which it would 
not have been obligated . . . under the 
terms of the original contract,’’ and as 
such, ‘‘once the option . . . is exercised, 
the additional period of performance 
becomes a new contract’’). Under these 
circumstances, the most recent version 
of any wage determination(s) must be 
incorporated as of the date of the change 
or, where applicable, the date the 
agency exercises its option to extend the 
contract’s term. These circumstances do 
not include situations where the 
contractor is simply given additional 
time to complete its original 
commitment or where the additional 
construction, alteration, and/or repair 
work in the modification is merely 
incidental. 


Additionally, modern contracting 
methods frequently involve a contractor 
agreeing to perform construction as the 
need arises over an extended time 
period, with the quantity and timing of 
the construction not known when the 
contract is awarded.56 Examples of such 
contracts would include, but are not 
limited to: A multi-year indefinite- 
delivery-indefinite-quantity (IDIQ) 
contract to perform repairs to a Federal 
facility when needed; a long-term 
contract to operate and maintain part or 
all of a facility, including repairs and 
renovations as needed; 57 or a schedule 
contract or blanket purchase agreement 
whereby a contractor enters into an 
agreement with a Federal agency to 
provide certain products or services 
(either of which may involve work 
subject to Davis-Bacon coverage, such as 
installation) or construction at agreed- 
upon prices to various agencies or other 
government entities, who can order 
from the schedule at any time during 


the contract. The extent of the required 
construction, the time, and even the 
place where the work will be performed 
may be unclear at the time such 
contracts are awarded. 


Particularly when such contracts are 
lengthy, using an outdated wage 
determination from the time of the 
underlying contract award is contrary to 
the text and purpose of the DBA because 
it does not sufficiently ensure that 
workers are paid prevailing wages. 
Additionally, in the Department’s 
experience, agencies are sometimes 
inconsistent as to how they incorporate 
wage determination revisions into these 
types of contracts. Some agencies do so 
every time additional Davis-Bacon work 
is obligated, others do so annually, 
others only incorporate applicable wage 
determinations at the time the original, 
underlying contract is awarded, and 
sometimes no wage determination is 
incorporated at all. This inconsistency 
can prevent the payment of prevailing 
wages to workers and can disrupt the 
contracting process. 


Accordingly, the Department 
proposes to require, for these types of 
contracts, that contracting agencies 
incorporate the most up-to-date 
applicable wage determination(s) 
annually on each anniversary date of a 
contract award or, where there is no 
contract, on each anniversary date of the 
start of construction, or another similar 
anniversary date where the agency has 
sought and received prior approval from 
the Department for the alternative date. 
This proposal is consistent with the 
rules governing wage determinations 
under the SCA, which require that the 
contracting agency obtain a wage 
determination prior to the ‘‘[a]nnual 
anniversary date of a multi-year contract 
subject to annual fiscal appropriations 
of the Congress.’’ See 29 CFR 
4.4(a)(1)(v). Additionally, consistent 
with the discussion above, if an option 
is exercised for one of these types of 
contracts, the most recent version of any 
wage determination(s) would need to be 
incorporated as of the date the agency 
exercises its option to extend the 
contract’s term (subject to the 
exceptions set forth in proposed 
§ 1.6(c)(2)(ii)), even if that date did not 
coincide with the anniversary date of 
the contract. When any construction 
work under such a contract is obligated, 
the most up-to-date wage 
determination(s) incorporated into the 
underlying contract must be included in 
each task order, purchase order, or any 
other method used to direct 
performance. Once an applicable wage 
determination revision is included in 
such an order, that revision would 
generally be applicable until the 
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58 WHD similarly updates weighted average rates 
based entirely on collectively bargained rates 
(currently designated as ‘‘UAVG’’ rates) using 
periodic wage and fringe benefit increases in the 
CBAs. 


59 ‘‘Nonunion-prevailing rates,’’ as used in the 
GAO report, is a misnomer, as it refers to weighted 
average rates that, as noted, are published whenever 
the same wage rate is not paid to a majority of 
workers in the classification, including when much 
or even most of the data reflects union wages, just 
not that the same union wage was paid to a majority 
of workers in the classification. 


60 See note 8, supra. 
61 See note 8, supra. 


construction items originally called for 
by that order are completed, even if the 
completion of that work extends beyond 
the twelve-month period following the 
most recent anniversary date of the 
underlying contract. By proposing this 
revision, the Department seeks to ensure 
that workers are being paid prevailing 
wages within the meaning of the Act, 
provide certainty and predictability to 
agencies and contractors as to when, 
and how frequently, wage rates in these 
types of contracts can be expected to 
change, and bring consistency to 
agencies’ application of the DBA. The 
Department has also included language 
noting that contracting and ordering 
agencies remain responsible for 
ensuring that the applicable updated 
wage determination(s) is included in 
task orders, purchase orders, or other 
similar contract instruments that are 
issued under the master contract. 


(C) 29 CFR 1.6(c)(1)—Periodic 
Adjustments 


The Department proposes to add a 
provision to 29 CFR 1.6(c)(1) to 
expressly provide a mechanism to 
regularly update certain non- 
collectively bargained prevailing wage 
rates. Such rates (both base hourly 
wages and fringe benefits) would be 
updated between surveys so that they 
do not become out-of-date and fall 
behind wage rates in the area. 


(1) Background 
Based on the data that it receives 


through its prevailing wage survey 
program, WHD generally publishes two 
types of prevailing wage rates on the 
Davis-Bacon wage determinations that it 
issues: (1) Modal rates (under the 
current majority rule, wage rates that are 
paid to a majority of workers in a 
particular classification), and (2) 
weighted average rates, which are 
published whenever the wage data 
received by WHD reflects that no single 
wage rate was paid to a majority of 
workers in the classification. See 29 
CFR 1.2(a)(1). 


Under the current majority rule, 
modal majority wage rates typically 
reflect collectively bargained wage rates. 
When a CBA rate prevails on a general 
wage determination, WHD updates that 
prevailing wage rate based on periodic 
wage and fringe benefit increases in the 
CBA. Manual of Operations at 74–75; 
see also Mistick Construction, 2006 WL 
861357, at *7 n.4.58 However, when the 
prevailing wage is set through the 


weighted average method based on non- 
collectively bargained rates or a mix of 
collectively bargained rates and non- 
collectively bargained rates, or when a 
non-collectively bargained rate prevails, 
such wage rates (currently designated as 
‘‘SU’’ rates) on general wage 
determinations are not updated between 
surveys, and therefore can become out- 
of-date. This proposal would expand 
WHD’s practice of updating collectively 
bargained rates between surveys to 
include updating non-collectively 
bargained rates. 


While the goal of WHD is to conduct 
surveys in each area every 3 years, 
because of the resource intensive nature 
of the wage survey process and the vast 
number of survey areas, many years can 
pass between surveys conducted in any 
particular area. The 2011 GAO Report 
found that, as of 2010, while 36 percent 
of ‘‘nonunion-prevailing rates’’ 59 were 3 
years old or less, almost 46 percent of 
these rates were 10 or more years old. 
2011 GAO Report at 18.60 As a result of 
lengthy intervals between Davis-Bacon 
surveys, the real value of the effectively- 
frozen rates erodes as compensation in 
the construction industry and the cost of 
living rise. The resulting decline in the 
real value of prevailing wage rates may 
adversely affect construction workers 
the DBA was intended to protect. See 
Coutu, 450 U.S. at 771 (‘‘The Court’s 
previous opinions have recognized that 
‘[o]n its face, the Act is a minimum 
wage law designed for the benefit of 
construction workers.’ ’’ (citations 
omitted)). 


This issue is one that program 
stakeholders raised with the GAO. 
According to several union and 
contractor officials interviewed in the 
2011 report, the age of the Davis-Bacon 
‘‘nonunion-prevailing rates’’ means they 
often do not reflect actual prevailing 
wages. 2011 GAO Report at 18.61 As a 
result, the officials said it is ‘‘more 
difficult for both union and nonunion 
contractors to successfully bid on 
Federal projects because they cannot 
recruit workers with artificially low 
wages but risk losing contracts if their 
bids reflect more realistic wages.’’ Id. 
Regularly updating these rates would 
alleviate this situation and better protect 
workers’ wage rates. The Department 
anticipates that updated rates would 


also better reflect construction industry 
compensation in communities where 
federally funded construction is 
occurring. 


This proposal to update non- 
collectively bargained rates is consistent 
with, and builds upon, the current 
regulatory text at 29 CFR 1.6(c)(1), 
which provides that wage 
determinations ‘‘may be modified from 
time to time to keep them current.’’ This 
regulatory provision provides legal 
authority for updating wage rates, and it 
has been used as a basis for updating 
collectively bargained prevailing wage 
rates based on CBA submissions 
between surveys. See Manual of 
Operations at 74–75. In this rule, the 
Department proposes to extend this 
practice to non-collectively bargained 
rates based on ECI data. The Department 
believes that ‘‘chang[ed] 
circumstances’’—including an increase 
in weighted average rates—and the lack 
of an express mechanism to update non- 
collectively bargained rates between 
surveys under the existing regulations 
support this proposed ‘‘extension of 
current regulation[s]’’ to better 
effectuate the DBRA’s purpose. Motor 
Vehicle Mfrs. Ass’n of U.S., Inc. v. State 
Farm Mut. Auto. Ins. Co., 463 U.S. 29, 
42 (1983); see also In re Permian Basin 
Area Rate Cases, 390 U.S. 747, 780 
(1968) (Court ‘‘unwilling to prohibit 
administrative action imperative for the 
achievement of an agency’s ultimate 
purposes’’ absent ‘‘compelling evidence 
that such was Congress’ intention’’). 


This proposal is consistent with the 
Department’s broad authority under the 
statute to ‘‘establish the method to be 
used’’ to determine DBA prevailing 
wage rates. Donovan, 712 F.2d at 63. 
The Department believes that the new 
periodic adjustment proposal will ‘‘on 
balance result in a closer approximation 
of the prevailing wage’’ for these rates 
and therefore is an appropriate 
extension of the current regulation. Id. 
at 630 (citing American Trucking Ass’ns 
v. Atchison, T. & S.F. Ry., 387 U.S. 397, 
416 (1967)). 


This proposed new provision is 
particularly appropriate because it seeks 
to curb a practice the DBA and Related 
Acts were enacted to prevent: Payment 
of ‘‘substandard’’ wages (here, out-of- 
date non-collectively bargained rates) on 
covered construction projects that are 
less than current wages for similar work 
prevailing in the private sector. 
Regularly increasing non-collectively 
bargained weighted average and 
prevailing rates that are more than 3 
years old would be consistent with the 
DBA’s purpose of protecting local wage 
standards. 
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62 Because this particular index is unavailable 
prior to 2001, the Department proposes to use the 
compensation growth rate based on the change in 
the ECI total compensation index for the goods- 
producing industries (which includes the 
construction industry) to bring the relatively small 
percentage of non-collectively bargained rates 
published before 2001 up to their 2000 value. The 
Department would then adjust the rates up to the 
present value using the ECI total compensation 
index for construction, extraction, farming, fishing, 
and forestry occupations. 


As proposed, the periodic adjustment 
provision would help effectuate the 
DBA’s purpose by updating significantly 
out-of-date non-collectively bargained 
wage rates, including thousands of wage 
rates that were published decades ago, 
that have not been updated since, and 
that therefore likely have fallen behind 
currently prevailing local rates. As of 
September 30, 2018, over 7,100 non- 
collectively bargained wage rates, or 5.3 
percent of the 134,738 total unique 


published rates at that time, had not 
been updated in 11 to 40 years. See 
2019 OIG Report at 3, 5. Updating such 
out-of-date construction wages would 
better align with the DBRA’s main 
objective. 


Tethering the proposed periodic 
updates to existing non-collectively 
bargained prevailing wage rates is 
intended to keep such rates more 
current in the interim period between 
surveys. It is reasonable to assume that 


non-collectively bargained rates, like 
other rates that the Secretary has 
determined to prevail, generally 
increase over time like other 
construction compensation measures. 
See, e.g., Table A (showing recent 
annual rates of union and non-union 
construction wage increases in the 
United States); Table B (showing 
Employment Cost Index changes from 
2001 to 2020). 


TABLE A—CURRENT POPULATION SURVEY (CPS) WAGE GROWTH BY UNION STATUS—CONSTRUCTION 


Year 


Median weekly earnings Members of 
unions 


(%) 


Non-union 
(%) Members of 


unions Non-union 


2015 ................................................................................................................. $1,099 $743 ........................ ........................
2016 ................................................................................................................. 1,168 780 6 5 
2017 ................................................................................................................. 1,163 797 0 2 
2018 ................................................................................................................. 1,220 819 5 3 
2019 ................................................................................................................. 1,257 868 3 6 
2020 ................................................................................................................. 1,254 920 0 6 


Average .................................................................................................... ........................ ........................ 3 4 


Source: Current Population Survey, Table 43: Median weekly earnings of full-time wage and salary workers by union affiliation, occupation, 
and industry, Bureau of Labor Statistics, https://www.bls.gov/cps/cpsaat43.htm (last modified Jan. 22, 2021). 


Note: Limited to workers in the construction industry. 


TABLE B—EMPLOYMENT COST INDEX 
(ECI), 2001–2020, TOTAL COM-
PENSATION OF PRIVATE WORKERS IN 
CONSTRUCTION, AND EXTRACTION, 
FARMING, FISHING, AND FORESTRY 
OCCUPATIONS 


[Average 12-month percent changes (rounded 
to the nearest tenth)] 


Year Average % 
change 


2001 ............................................ 4.5 
2002 ............................................ 3.5 
2003 ............................................ 3.9 
2004 ............................................ 4.5 
2005 ............................................ 3.1 
2006 ............................................ 3.5 
2007 ............................................ 3.5 
2008 ............................................ 3.7 
2009 ............................................ 1.7 
2010 ............................................ 2.0 
2011 ............................................ 1.6 
2012 ............................................ 1.5 
2013 ............................................ 1.8 
2014 ............................................ 2.0 
2015 ............................................ 2.0 
2016 ............................................ 2.4 
2017 ............................................ 2.7 
2018 ............................................ 2.3 
2019 ............................................ 2.3 
2020 ............................................ 2.4 


Source: Bureau of Labor Statistics, https://
www.bls.gov/web/eci/eci-constant-real- 
dollar.pdf. 


(2) Periodic Adjustment Proposal 


This proposal seeks to update non- 
collectively bargained rates that are 3 or 
more years old by adjusting them 


regularly based on total compensation 
data to keep pace with current 
construction wages and benefits. 
Specifically, the Department proposes to 
add language to § 1.6(c)(1) to expressly 
permit adjustments to non-collectively 
bargained rates on general wage 
determinations based on U.S. Bureau of 
Labor Statistics (BLS) Employment Cost 
Index (ECI) data or its successor data. 
The Department’s proposal provides 
that non-collectively bargained rates 
may be adjusted based on ECI data no 
more frequently than once every 3 years, 
and no sooner than 3 years after the date 
of the rate’s publication, continuing 
until the next survey results in a new 
general wage determination. This 
proposed interval would be consistent 
with WHD’s goal to increase the 
percentage of Davis-Bacon wage rates 
that are 3 years old or less. Under the 
proposal, non-collectively bargained 
rates (wages and fringe benefits) would 
be adjusted from the date the rate was 
originally published and brought up to 
their present value. Going forward 
under the proposed 30-percent rule, any 
non-collectively bargained prevailing or 
weighted average rates published after 
this rule became effective would be 
updated if they were not re-surveyed 
within 3 years after publication. The 
Department anticipates implementing 
this new regulatory provision by issuing 
general wage determination 
modifications. 


The Department believes that ECI data 
is appropriate for these proposed rate 
adjustments because the ECI tracks both 
wages and benefits, and may be used as 
a proxy for construction compensation 
changes over time. Therefore, the 
Department proposes to use a 
compensation growth rate based on the 
change in the ECI total compensation 
index for construction, extraction, 
farming, fishing, and forestry 
occupations to adjust non-collectively 
bargained rates (both base hourly and 
fringe benefit rates) published in 2001 
or after.62 


In addition, because updating non- 
collectively bargained rates would be 
resource-intensive, the Department does 
not anticipate making all initial 
adjustments to such rates that are 3 or 
more years old simultaneously, but 
rather anticipates that such adjustments 
would be made over a period of time 
(though as quickly as is reasonably 
possible). Similarly, particularly due to 
the effort involved, the process of 
adjusting non-collectively bargained 
rates that are 3 or more years old is 
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63 As discussed above in part III.B.1.iii.(A), for 
residential and building construction, this 
expansion of the scope of data considered also 
involves the use of data from Federal and federally 
assisted projects subject to Davis-Bacon labor 
standards at each county-grouping level when data 
from non-Federal projects is not sufficient. Data 
from Federal and federally assisted projects subject 
to Davis-Bacon labor standards is used in all 


instances to determine prevailing wage rates for 
heavy and highway construction. 


64 OMB does not specifically identify counties as 
‘‘rural’’ and disclaims that its MSA standards 
‘‘produce an urban-rural classification.’’ 75 FR 
37246, 37246 (June 28, 2010). Nonetheless, because 
OMB identifies counties that have metropolitan 
characteristics as part of MSAs, the practice of the 
WHD Administrator has been to designate counties 
as rural if they are not within an OMB-designated 
MSA and metropolitan if they are within an MSA. 
See Mistick Construction, 2006 WL 861357, at *8. 


unlikely to begin until approximately 6 
months to a year after a final rule 
implementing this proposal becomes 
effective. 


The Department seeks comments on 
this proposal, and invites comments on 
alternative data sources to adjust non- 
collectively bargained rates. The 
Department considered proposing to use 
the Consumer Price Index (CPI) but 
considers this data source to be a less 
appropriate index to use to update non- 
collectively bargained rates because the 
CPI measures movement of consumer 
prices as experienced by day-to-day 
living expenses, unlike the ECI, which 
measures changes in the costs of labor 
in particular. The CPI does not track 
changes in wages or benefits, nor does 
it reflect the costs of construction 
workers nationwide. The Department 
nonetheless invites comments on use of 
the CPI to adjust non-collectively 
bargained rates. 


(D) 29 CFR 1.6(f) 
Section 1.6(f) addresses post-award 


determinations that a wage 
determination has been wrongly omitted 
from a contract. The Department’s 
proposed changes to this subsection are 
discussed below in part III.B.3.xx 
(‘‘Post-award determinations and 
operation-of-law’’), together with 
proposed changes to §§ 5.5 and 5.6. 


vii. Section 1.7 Scope of Consideration 
The Department’s existing regulations 


in § 1.7 address two related concepts. 
The first is the level of geographic 
aggregation of wage data that should be 
the default for making a wage 
determination. The second is how the 
Department should expand that level of 
geographic aggregation when it does not 
have sufficient wage survey data to 
make a wage determination at the 
default level. The Department is 
considering whether to update the 
language of § 1.7 to more clearly 
describe WHD’s process for expanding 
the geographic scope of survey data, and 
whether to modify the regulations by 
eliminating the current bar on mixing 
wage data from ‘‘metropolitan’’ and 
‘‘rural’’ counties when the geographic 
scope is expanded. 


(A) Background 
With regard to the first concept 


addressed in § 1.7, the default level of 
geographic aggregation, the DBA 
specifies that the relevant geographic 
area for determining the prevailing wage 
is the ‘‘civil subdivision of the State’’ 
where the contract is performed. 40 
U.S.C. 3142(b). For many decades now, 
the Secretary has used the county as the 
default civil subdivision for making a 


wage determination. The Department 
codified this procedure in the 1981– 
1982 rulemaking in § 1.7(a), in which it 
stated that the relevant area for a wage 
determination will ‘‘normally be the 
county.’’ 29 CFR 1.7(a); see 47 FR 
23644, 23647 (May 28, 1982). 


The use of the county as the default 
‘‘area’’ means that in making a wage 
determination the Administrator first 
considers the wage survey data WHD 
has received from projects of a ‘‘similar 
character’’ in a given county. See 40 
U.S.C. 3142(b). If there is sufficient 
county-level data for a ‘‘corresponding 
class[ ]’’ of covered workers (e.g., 
laborers, painters, etc.) working on those 
projects, the Administrator then makes 
a determination of the prevailing wage 
rate for that class of workers. Id; 29 CFR 
1.7(a). This has a practical corollary for 
contracting agencies—in order to 
determine what wages apply to a given 
construction project, the agency needs 
to identify the county (or counties) in 
which the project will be constructed 
and obtain the wage determination for 
the correct type of construction for that 
county (or counties) from SAM.gov. 


The second concept currently 
addressed in § 1.7 is the procedure that 
WHD follows when it does not receive 
sufficient survey wage data at the 
county level to determine a prevailing 
wage rate for a given classification of 
workers. This process is described in 
detail in the 2013 Chesapeake Housing 
ARB decision. 2013 WL 5872049. In 
short, if there is insufficient data to 
determine a prevailing wage rate for a 
classification of workers in a given 
county, WHD will determine that 
county’s wage-rate for that classification 
by progressively expanding the 
geographic scope of data (still for the 
same classification of workers) that it 
uses to make the determination. First, 
WHD expands to include a group of 
surrounding counties at a ‘‘group’’ level. 
See 29 CFR 1.7(b) (discussing 
consideration of wage data in 
‘‘surrounding counties’’); Chesapeake 
Housing, 2013 WL 5872049, at *2–3. If 
there is still not sufficient data at the 
group level, WHD considers a larger 
grouping of counties in the State called 
a ‘‘supergroup,’’ and thereafter uses data 
at a statewide level. See 29 CFR 1.7(c); 
Chesapeake Housing, 2013 WL 
5872049, at *2–3.63 Currently, WHD 


identifies county groupings by using 
metropolitan statistical areas (MSAs) 
and other related designations from the 
Office of Management and Budget 
(OMB). See 75 FR 37246 (June 28, 2010). 


The current regulations do not define 
the term ‘‘surrounding counties’’ that 
delineates the initial county grouping 
level. However, the provision at § 1.7(b) 
that describes ‘‘surrounding counties’’ 
limits the counties that may be used in 
this grouping by excluding the use of 
any data from a ‘‘metropolitan’’ county 
in any wage determination for a ‘‘rural’’ 
county, and vice versa. 29 CFR 1.7(b). 
To be consistent with the existing 
prohibition at § 1.7(b), WHD’s current 
practice is to use the OMB designations 
(discussed above) to identify whether a 
county is metropolitan or rural.64 Under 
the current constraints, such a proxy 
designation is reasonable, and the 
practice has been approved by the ARB. 
See Mistick Construction, 2006 WL 
861357, at *7–8. Although the language 
in § 1.7(b) does not apply explicitly to 
the consideration of data above the 
surrounding county level, see § 1.7(c), 
the Department’s current procedures do 
not mix metropolitan and rural county 
data at any level in the expansion of 
geographic scope, including even at the 
statewide level. 


(B) Proposals for Use of ‘‘Metropolitan’’ 
and ‘‘Rural’’ Wage Data 


The current language in § 1.7(b) 
barring the cross-consideration of 
metropolitan and rural wage data was 
added to the Department’s regulations 
in the 1981–1982 rulemaking. See 47 FR 
23644 (May 28, 1982). As the 
Department noted in that rulemaking, 
the prior practice up until that point 
had been to allow the Department to 
look to metropolitan wage rates for 
nearby rural areas when there was 
insufficient data from the rural area to 
determine a prevailing wage rate. See id. 
at 23647. In explaining the change in 
the longstanding policy, the Department 
noted commenters had stated that 
‘‘importing’’ higher rates from 
metropolitan areas caused labor 
disruptions where workers were 
‘‘unwilling to return to their usual pay 
scales after the project was completed.’’ 
Id. The Department stated that a more 
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65 See note 8, supra. 
66 http://jedsnet.com/journals/jeds/Vol_8_No_4_


December_2020/1.pdf. 
67 http://ijah.cgrd.org/images/Vol6No1/3.pdf. 


68 The Department also considered this option in 
the 1981–1982 rulemaking, but similarly concluded 
that the proposal to use the county as the basic unit 
of a wage determination was the ‘‘most 
administratively feasible.’’ See 47 FR 23644, 23647 
(May 28, 1982). 


69 The Department is also considering the option 
of more explicitly tailoring the ban on mixing 
metropolitan and rural data so that it applies only 
at the ‘‘surrounding counties’’ level, but not at the 
statewide level or an intermediate level. 


appropriate alternative would be to use 
data from rural counties in other parts 
of the State. See id. To effectuate this, 
it imposed the bar on cross- 
consideration of rural and metropolitan 
county data in § 1.7(b). 


The Department has received 
feedback that that this blanket decision 
did not adequately consider the 
heterogeneity of commuting patterns 
and local labor markets between and 
among counties that may be designated 
overall as ‘‘rural’’ or ‘‘metropolitan.’’ As 
noted in the 2011 GAO report, the DBA 
program has been criticized for using 
‘‘arbitrary geographic divisions,’’ given 
that the relevant regional labor markets, 
which are reflective of area wage rates, 
‘‘frequently cross county and state 
lines.’’ 2011 GAO Report at 24.65 OMB 
itself notes that ‘‘[c]ounties included in 
Metropolitan and Micropolitan 
Statistical Areas and many other 
counties may contain both urban and 
rural territory and population.’’ 75 FR 
37246, 37246 (June 28, 2010). 


The Department understands the 
point articulated in the GAO report that 
actual local labor markets are not 
constrained by or defined by county 
lines—even those lines between 
counties identified (by OMB or 
otherwise) as ‘‘metropolitan’’ or ‘‘rural.’’ 
This is particularly the case for the 
construction industry, in which workers 
tend to commute longer distances than 
other professionals—resulting in 
geographically larger labor markets. See, 
e.g., Keren Sun et al., Hierarchy 
Divisions of the Ability to Endure 
Commute Costs: An Analysis based on 
a Set of Data about Construction 
Workers, J. of Econ. & Dev. Stud., Dec. 
2020, at 1, 6.66 Even within the 
construction industry, workers in 
certain trades have greater or lesser 
tolerance for longer commutes. Keren 
Sun, Analysis of the Factors Affecting 
the Commute Distance/Time of 
Construction Workers, Int’l J. of Arts & 
Humanities, June 2020, at 34–35.67 


By excluding a metropolitan county’s 
wage rates from consideration in a 
determination for a bordering rural 
county, the current language in § 1.7(b) 
ignores the potential for projects in both 
counties to compete for the same supply 
of construction workers and be in the 
same local construction labor market. In 
many cases, the workers working on the 
metropolitan county projects may 
themselves live across the county lines 
in the neighboring rural county and 
commute to the urban projects. In such 


cases, under the current bar, the 
Department may not be able to use the 
wage rates of the same workers to 
determine the prevailing wage rate for 
projects in the county in which they 
live. Instead, WHD would import wage 
rates from other ‘‘rural’’-designated 
counties, potentially somewhere far 
across the State. Such a practice can 
result in Davis-Bacon wage rates that are 
lower than the wage rates that actually 
prevail in a bi-county labor market and 
that are based on wage data from distant 
locales rather than from neighboring 
counties. 


For these reasons, the Department 
believes that limitations based on binary 
rural and metropolitan designations at 
the county level can result in geographic 
groupings that at times do not fully 
account for the realities of relevant 
construction labor markets. To address 
this concern, the Department has 
considered the possibility of using 
smaller basic units than the county as 
the initial area for a wage 
determination—and expanding to labor 
market areas that do not directly track 
county lines. The Department, however, 
has concluded that continuing the 
longstanding practice of using counties 
as the civil subdivision basis unit is 
more administratively feasible.68 As a 
result, the Department is now 
considering the option of eliminating 
the metropolitan-rural bar in § 1.7(b) 
and relying instead on other approaches 
to determine how to appropriately 
expand geographic aggregation when 
necessary. 


In addition to allowing WHD to 
account for actual construction labor 
market patterns, this proposal could 
have other benefits. It could allow WHD 
to publish more rates at the group level 
rather than having to rely on data from 
larger geographic areas, because it could 
increase the number of counties that 
may be available to supply data at the 
group level. The proposal could also 
allow WHD to publish more rates 
overall by authorizing the use of both 
metropolitan and rural county data 
together when it must rely on statewide 
data. Combining rural and urban data at 
the State level would be a final option 
for geographic expansion when 
otherwise the data could be insufficient 
to identify any prevailing wage at all.69 


The Department believes that the 
purposes of the Act are better served by 
using such combined statewide data to 
determine the prevailing wage, when 
the alternative could be to fail to 
publish a wage rate at all. 


The proposal to eliminate the strict 
rural-metropolitan bar would result in a 
program that would be more consistent 
with the Department’s original practice 
between 1935 and the 1981–1982 
rulemaking. Reverting to this prior 
status quo would be appropriate in light 
of the text and legislative history of the 
DBA. Congressional hearings shortly 
after the passage of the initial 1931 Act 
suggest that Congress understood the 
DBA as allowing the Secretary to refer 
to metropolitan rates where rural rates 
were not available—including by 
looking to the nearest city when there 
was insufficient construction in a 
village or ‘‘little town’’ to determine a 
prevailing wage. See 75 Cong. Rec. 
12,366, 12,377 (1932) (remarks of Rep. 
Connery). Likewise, the Department’s 
original 1935 regulations directed the 
Department to ‘‘the nearest large city’’ 
when there had been no similar 
construction in the locality in recent 
years. See Labor Department Regulation 
No. 503 section 7(2) (1935). 


In light of the above, the Department 
solicits comments on its proposal to 
allow the Administrator the discretion 
to determine reasonable county 
groupings, at any level, without the 
requirement to make a distinction 
between counties WHD designates as 
rural or metropolitan. 


(C) Proposals for Amending the County 
Grouping Methodology 


In addition to considering whether to 
eliminate the metropolitan-rural proviso 
language in § 1.7(b), the Department is 
also considering other potential changes 
to the methods for describing the county 
groupings procedure. 


(1) Defining ‘‘Surrounding Counties’’ 
One potential change is to more 


precisely define ‘‘surrounding 
counties,’’ as used in § 1.7(b). Because 
the term is not currently defined, this 
has from time to time led to confusion 
among stakeholders regarding whether a 
county can be considered 
‘‘surrounding’’ if it does not share a 
border with the county for which more 
data is needed. As noted above, WHD’s 
current method of creating 
‘‘surrounding county’’ groupings is to 
use OMB-designed MSAs to create pre- 
determined county groupings. This 
method does not require that all 
counties in the grouping share a border 
with (in other words, be a direct 
neighbor to) the county in need. Rather, 
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70 In addition, in certain limited circumstances, 
WHD has allowed the aggregation of counties at the 
‘‘surrounding counties’’ level that are not part of a 
contiguous grouping of all-metropolitan or all-rural 
counties. This has been considered appropriate 
where, for example, two rural counties border an 
MSA on different sides and do not themselves share 
a border with each other or with any other rural 
counties. Under WHD’s current practice, those two 
rural counties could be considered to be a county 
group at the ‘‘surrounding counties’’ level even 
though they neither share a border nor are part of 
a contiguous group of counties. 


71 For example, the Department could rely on 
county groupings in use by State governments for 
little Davis-Bacon laws or similar purposes, as long 
as they are contiguous county groupings that 
reasonably can be characterized as ‘‘surrounding 
counties.’’ 


at the ‘‘surrounding county’’ grouping, 
WHD will include counties in a group 
as long as they are all a part of the same 
contiguous area of either metropolitan 
or rural counties—even though each 
county included may not be directly 
adjacent to every other county in the 
group.70 


For example, in the Chesapeake 
Housing case, one ‘‘surrounding 
county’’ group that WHD had compiled 
included the independent city of 
Portsmouth, combined with Virginia 
Beach, Norfolk, and Suffolk counties. 
2013 WL 5872049, at *1, n.1. That was 
appropriate because those jurisdictions 
all were part of the same contiguous 
OMB-designated metropolitan area, and 
each county thus shared a border with 
at least one other county in the group— 
even if they did not all share a border 
with every other county in the group. 
See id. at *5–6. Thus, by using the 
group, WHD combined data from 
Virginia Beach and Suffolk counties at 
the ‘‘surrounding counties’’ level, even 
though those two counties do not 
themselves touch each other. 


This grouping strategy—of relying on 
OMB MSA designations—has been 
found to be consistent both with the 
term ‘‘surrounding counties’’ as well as 
with the metropolitan-rural limitation 
proviso in § 1.7(b). See Mistick, 2006 
WL 861357, at *7–8. An OMB- 
designated metropolitan statistical area 
is, at least by OMB’s definition, made 
up entirely of ‘‘metropolitan’’ counties 
and thus WHD can group these counties 
together without violating the proviso. 
See id.; Manual of Operations at 39. 
Thus, the Department has used these 
OMB designations to put together pre- 
determined groups that can be used as 
the same first-level county grouping for 
any county within the grouping. While 
relying on OMB designations is not the 
only way that the Department could 
currently group counties together and 
comply with the proviso, the 
Department recognizes that, if it 
eliminates the metropolitan-rural 
proviso at § 1.7(b), it could be helpful to 
include in its place some further 
language to explain or delimit the 
meaning of ‘‘surrounding counties’’ in 
another way that would be both 


administrable and faithful to the 
purpose of the Davis-Bacon and Related 
Acts. 


The first option would be to eliminate 
the metropolitan-rural proviso but not 
replace it with a further definition or 
limitation for ‘‘surrounding counties.’’ 
The Department has included this 
proposal in the proposed regulatory text 
of this NPRM. The term ‘‘surrounding 
counties’’ is not so ambiguous and 
devoid of meaning that it requires 
further definition. Even without some 
additional specific limitation, the 
Department believes the term could 
reasonably be read to require that such 
a grouping be of a contiguous grouping 
of counties as the Department currently 
requires in its use of OMB MSAs (as 
described above), with limited 
exceptions. Thus, while the elimination 
of the proviso would allow a nearby 
rural county to be included in a 
‘‘surrounding county’’ grouping with 
metropolitan counties that it borders, it 
would not allow WHD to append a 
faraway rural county to a ‘‘surrounding 
county’’ group made up entirely of 
metropolitan counties with which the 
rural county shares no border at all. 
Conversely, the term does not allow the 
Department to consider a faraway 
metropolitan county to be part of the 
‘‘surrounding counties’’ of a grouping of 
rural counties with which the 
metropolitan county shares no border at 
all. Although containing such an 
inherent definitional limit, this first 
option would allow the Department the 
discretion to develop new 
methodologies of grouping counties at 
the ‘‘surrounding county’’ level and 
apply them as along as it does so in a 
manner that is not arbitrary or 
capricious.71 


The second option the Department is 
considering is to limit surrounding 
counties to solely those counties that 
share a border with the county for 
which additional wage data is sought. 
Such a limitation would create a 
relatively narrow grouping at the initial 
county grouping stage—narrower than 
the current practice of using OMB 
MSAs. As discussed above, construction 
workers tend to commute longer than 
other professionals. This potential one- 
county-over grouping limitation would 
ensure that, in the vast majority of cases, 
the ‘‘surrounding county’’ grouping 
would not expand outward beyond the 
home counties or commuting range of 
the construction workers who would 


work on projects in the county at issue. 
The narrowness of such a limitation 
would also be a drawback, as it could 
lead to fewer wage rates being set at the 
‘‘surrounding counties’’ group level. 
Another drawback is that such a 
limitation would not allow for the use 
of pre-determined county groupings that 
would be the same for a number of 
counties—because each county may 
have a different set of counties with 
which it alone shares a border. This 
could result in a significant burden on 
WHD in developing far more county- 
grouping rates than it currently does, 
and could result in less uniformity in 
required prevailing wage rates among 
nearby counties. 


A third option would be to include 
language that would define the 
‘‘surrounding counties’’ grouping as a 
grouping of counties that are all a part 
of the same ‘‘contiguous local 
construction labor market’’ or some 
comparable definition. In practice, this 
methodology could result in similar (but 
not identical) groupings as the current 
methodology, as the Department could 
decide to use OMB designations to 
assist in determining what counties are 
part of the contiguous local labor 
market. Without the strict metropolitan- 
rural proviso, however, this option 
would allow the Department to use 
additional evidence on a case-by-case 
basis to determine whether the OMB 
designations—which do not track 
construction markets specifically—are 
too narrow for a given construction 
market. Under this option, the 
Department could consider other 
measures of construction labor market 
integration, including whether 
construction workers in general (or 
workers in specific construction trades) 
typically commute between or work in 
two bordering counties or in a cluster of 
counties. 


This third option also would bring 
with it some potential benefits and 
drawbacks. On the one hand, the ability 
to identify local construction labor 
markets would allow the Department to 
make pre-determined county groupings 
much like it does now. This would 
reduce somewhat the burden of the 
second option—of calculating a 
different county grouping for each 
individual county to account for the 
counties that border specifically that 
county. It would also explicitly 
articulate the limitation that the 
Department believes is inherent in the 
term ‘‘surrounding counties’’—that the 
grouping must be limited to a 
‘‘contiguous’’ group of counties, with 
limited exceptions. On the other hand, 
the case-by-case determination of a local 
‘‘construction’’ labor market (that might 
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be different from an OMB MSA) could 
also be burdensome on WHD. The 
definition, however, could allow such a 
case-by-case determination but not 
require it. Accordingly, if such case-by- 
case determinations become too 
burdensome, WHD could revert to the 
adoption of designations from OMB or 
some other externally-defined metric. 


Finally, the Department recognizes 
that even if it retains the metropolitan- 
rural proviso, doing so does not bind 
WHD to the current practice of using 
OMB-designated county groupings and 
other procedures. Under the language of 
the current regulation, the Department 
retains the authority to make its own 
determinations regarding whether a 
county is ‘‘metropolitan’’ or ‘‘rural.’’ See 
29 CFR 1.7(b). The Department also 
retains certain flexibility for 
determining how to group counties at 
each level and is not limited to using 
the OMB designations. As noted above, 
the Department also believes that the 
plain text of § 1.7(b) does not 
necessarily limit it from combining 
metropolitan and rural data beyond the 
‘‘surrounding counties’’ group level. 


(2) Other Proposed Changes to § 1.7 
The Department is also considering 


other proposed changes to § 1.7. These 
include nonsubstantive changes to the 
wording of the paragraphs that clarify 
that the threshold for expansion in each 
one is insufficient ‘‘current wage data.’’ 
The existing regulation now defines 
‘‘current wage data’’ in § 1.7(a) as ‘‘data 
on wages paid on current projects or, 
where necessary, projects under 
construction no more than one year 
prior to the beginning of the survey or 
the request for a wage determination, as 
appropriate.’’ The Department seeks 
comment on whether this definition 
should be kept in its current format or 
amended to narrow or expand its scope. 


The Department is also considering 
whether to amend § 1.7(c) to better 
describe the process for expanding from 
the ‘‘surrounding county’’ level to 
consider data from an intermediary 
level (such as the current ‘‘supergroup’’ 
level) before relying on statewide data. 
For example, as the Department has 
included in the current proposed 
regulatory text, the Department could 
describe this second level of county 
groupings as a consideration of 
‘‘comparable counties or groups of 
counties in the State.’’ As with the third 
option discussed above for defining 
‘‘surrounding counties,’’ this 
‘‘comparable counties’’ language in 
§ 1.7(c) would allow the Department to 
continue to use the procedure described 
in Chesapeake Housing of combining 
various MSAs or various non- 


contiguous groups of rural counties to 
create ‘‘supergroups.’’ It would also 
allow a more nuanced analysis of 
comparable labor markets using 
construction market data specifically. 


As the foregoing discussion reflects, 
there is no perfect solution for 
identifying county groupings in § 1.7. 
Each possibility described above has 
potential benefits and drawbacks. In 
addition, the Department notes that the 
significance of this section in the wage 
determination process is also related to 
the level of participation by interested 
parties in WHD’s voluntary wage 
survey. If more interested parties 
participate in the wage survey, then 
there will be fewer counties without 
sufficient wage data for which the § 1.7 
expansion process becomes relevant. 
Absent sufficient survey information, 
however, WHD will need to continue to 
include a larger geographic scope to 
ensure that it effectuates the purposes of 
the DBA and Related Acts—to issue 
wage determinations to establish 
minimum wages on federally funded or 
assisted construction projects. The 
Department thus seeks comment on all 
aspects of amending the county 
grouping methodology of § 1.7— 
including administrative feasibility and 
the distinction between rural and 
metropolitan counties—to ensure that it 
has considered the relevant possibilities 
for amending or retaining the various 
elements of this methodology. 


viii. Section 1.8 Reconsideration by 
the Administrator 


The Department proposes revisions to 
§§ 1.8 and 5.13 to explicitly provide 
procedures for reconsideration by the 
Administrator of decisions, rulings, or 
interpretations made by an authorized 
representative of the Administrator. 
Parts 1 and 5 both define the term 
‘‘Administrator’’ to mean the WHD 
Administrator or an authorized 
representative of the Administrator. See 
29 CFR 1.2(c), 5.2(b). Accordingly, when 
parties seek rulings, interpretations, or 
decisions from the Administrator 
regarding the Davis-Bacon labor 
standards, it is often the practice of the 
Department to have such decisions 
made in the first instance by an 
authorized representative. After an 
authorized representative issues a 
decision, the party may request 
reconsideration by the Administrator. 
The decision typically provides a time 
frame in which to request 
reconsideration by the Administrator, 
often 30 days. To provide greater clarity 
and uniformity, the Department 
proposes to codify this practice and to 
clarify how and when reconsideration 
may be sought. 


First, the Department proposes to 
amend § 1.8, which concerns 
reconsideration by the Administrator of 
wage determinations and decisions 
regarding the application of wage 
determinations under part 1, to provide 
that if a decision for which 
reconsideration is sought was made by 
an authorized representative of the 
Administrator, the interested party 
seeking reconsideration may request 
further reconsideration by the 
Administrator of the Wage and Hour 
Division. The Department proposes that 
such requests must be submitted within 
30 days from the date the decision is 
issued, and that this time period may be 
extended for good cause at the 
Administrator’s discretion upon a 
request by the interested party. Second, 
the Department proposes to amend 
§ 5.13, which concerns rulings and 
interpretations under parts 1, 3, and 5, 
to similarly provide for the 
Administrator’s reconsideration of 
rulings and interpretations issued by an 
authorized representative. The 
Department proposes to apply the same 
procedures for such reconsideration 
requests as apply to reconsideration 
requests under § 1.8. The Department 
also proposes to divide §§ 1.8 and 5.13 
into paragraphs for clarity and 
readability, and to add email addresses 
for parties to submit requests for 
reconsideration or for rulings or 
interpretations, respectively. 


ix. Section 1.10 Severability 
The Department proposes to add a 


new § 1.10, titled ‘‘Severability.’’ The 
proposed severability provision 
explains that each provision is capable 
of operating independently from one 
another, and that if any provision of part 
1 is held to be invalid or unenforceable 
by its terms, or as applied to any person 
or circumstance, or stayed pending 
further agency action, the Department 
intends that the remaining provisions 
remain in effect. 


x. References to Website for Accessing 
Wage Determinations 


The Department proposes to revise 
§§ 1.2, 1.5, and 1.6 to reflect, in more 
general terms, that wage determinations 
are maintained online without a 
reference to a specific website. 


The current regulations reference 
Wage Determinations OnLine (WDOL), 
previously available at https://
www.wdol.gov, which was established 
following the enactment of the E- 
Government Act of 2002, Public Law 
107–347, 116 Stat. 2899 (2002). 
WDOL.gov served as the source for 
Federal contracting agencies to use 
when obtaining wage determinations. 
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72 WDOL.gov Decommissioning Approved by IAE 
Governance: System Set to Transition to 
beta.SAM.gov on June 14, 2019, GSA Interact (May 
21, 2019), https://interact.gsa.gov/blog/wdolgov- 
decommissioning-approved-iae-governance-system- 
set-transition-betasamgov-june-14-2019. 


73 About This Site, System for Award 
Management, https://sam.gov/content/about/this- 
site (last visited Nov. 19, 2021). 


See 70 FR 50887 (Aug. 26, 2005). 
WDOL.gov was decommissioned on 
June 14, 2019, and the System for 
Award Management (SAM.gov) became 
the authoritative and single location for 
obtaining DBA general wage 
determinations.72 The transition of wage 
determinations onto SAM.gov was part 
of the Integrated Award Environment, a 
government-wide initiative 
administered by GSA to manage and 
integrate multiple online systems used 
for awarding and administering Federal 
financial assistance and contracts.73 


Currently, wage determinations can 
be found at https://sam.gov/content/ 
wage-determinations. In order to avoid 
outdated website domain references in 
the regulations should the domain name 
change in the future, the Department 
proposes to use the more general term 
‘‘Department of Labor-approved 
website,’’ which would refer to any 
official government website the 
Department approves for posting wage 
determinations. 


xi. Appendices A and B to Part 1 


The Department proposes to remove 
Appendices A and B from 29 CFR part 
1 and make conforming technical edits 
to sections that reference those 
provisions. Appendix A lists the Davis- 
Bacon Act and the Related Acts, in other 
words, the statutes related to the Davis- 
Bacon Act that require the payment of 
wages at rates predetermined by the 
Secretary of Labor pursuant to the 
Davis-Bacon Act, and Appendix B lists 
regional offices of the Wage and Hour 
Division. The Department proposes to 
rescind these appendices as they are no 
longer current, and updated information 
contained in both appendices can be 
found on WHD’s website at https://
www.dol.gov/agencies/whd/. 
Specifically, a listing of statutes 
requiring the payment of wages at rates 
predetermined by the Secretary of Labor 
under the Davis-Bacon Act is currently 
at https://www.dol.gov/agencies/whd/ 
government-contracts, and a listing of 
WHD regional offices is currently found 
at https://www.dol.gov/agencies/whd/ 
contact/local-offices. 


xii. Frequently Conformed Rates 


The Department also proposes to 
revise §§ 1.3 and 5.5 to provide that, 
where WHD has received insufficient 


data through its wage survey process to 
publish a prevailing wage for a 
classification for which conformance 
requests are regularly submitted, WHD 
nonetheless may list the classification 
and wage and fringe benefit rates for the 
classification on the wage 
determination, provided that the three 
basic criteria for conformance of a 
classification and wage and fringe 
benefit rate have been satisfied: (1) The 
work performed by the classification is 
not performed by a classification in the 
wage determination; (2) the 
classification is used in the area by the 
construction industry; and (3) the wage 
rate for the classification bears a 
reasonable relationship to the wage rates 
contained in the wage determination. 
The Department specifically proposes 
that the wage and fringe benefit rates for 
these classifications be determined in 
accordance with the ‘‘reasonable 
relationship’’ criterion that is currently 
used in conforming missing 
classifications pursuant to current 29 
CFR 5.5(a)(1)(ii)(A). The Department 
welcomes comments regarding all 
aspects of this proposal, which is 
described more fully below. 


WHD determines DBA prevailing 
wage rates based on wage survey data 
that responding contractors and other 
interested parties voluntarily provide. 
See 29 CFR 1.1 through 1.7. WHD 
sometimes receives robust participation 
in its wage surveys, thereby enabling it 
to publish wage determinations that list 
prevailing wage rates for numerous 
construction classifications. However, 
stakeholder participation can be more 
limited, particularly in surveys for 
residential construction or in rural 
areas, and WHD therefore does not 
always receive sufficient wage data to 
publish prevailing wage rates for 
various classifications generally 
necessary for various types of 
construction. 


Whenever a wage determination lacks 
a classification of work that is necessary 
for performance of DBRA-covered 
construction, the missing classification 
and an appropriate wage rate must be 
added to the wage determination on a 
contract-specific basis through the 
conformance process. Conformance is 
the expedited process by which a 
classification and wage and fringe 
benefit rate are added to an existing 
wage determination applicable to a 
specific DBRA-covered contract. See 29 
CFR 5.5(a)(1)(ii)(A). When, for example, 
a wage determination lists only certain 
skilled classifications such as carpenter, 
plumber, and electrician (because they 
are the skilled classifications for which 
WHD received sufficient wage data 
through its survey process), the 


conformance process is used to provide 
contractors with minimum wage rates 
for other necessary classifications (such 
as, in this example, painters and 
bricklayers). 


‘‘By design, the Davis-Bacon 
conformance process is an expedited 
proceeding created to ‘fill in the gaps’ ’’ 
in an existing wage determination, with 
the ‘‘narrow goal’’ of establishing an 
appropriate wage rate for a classification 
needed for performance of the contract. 
Am. Bldg. Automation, Inc., ARB No. 
00–067, 2001 WL 328123, at *3 (Mar. 
30, 2001). As a general matter, WHD is 
given ‘‘broad discretion’’ in setting a 
conformed wage rate, and the 
Administrator’s decisions ‘‘will be 
reversed only if inconsistent with the 
regulations, or if they are unreasonable 
in some sense[.]’’ Millwright Loc. 1755, 
ARB No. 98–015, 2000 WL 670307, at *6 
(May 11, 2000) (internal quotations and 
citations omitted). See, e.g., Constr. 
Terrebonne Par. Juvenile Justice 
Complex, ARB No. 17–0056, 2020 WL 
5902440, at *2–4 (Sept. 4, 2020) 
(reaffirming the Administrator’s ‘‘broad 
discretion’’ in determining appropriate 
conformed wage rates); Courtland 
Constr. Corp., ARB No. 17–074, 2019 
WL 5089598, at *2 (Sept. 30, 2019) 
(same). 


The regulations require the following 
criteria be met for a proposed 
classification and wage rate to be 
conformed to a wage determination: (1) 
The work to be performed by the 
requested classification is not performed 
by a classification in the wage 
determination; (2) the classification is 
used in the area by the construction 
industry; and (3) the proposed wage 
rate, including any bona fide fringe 
benefits, bears a reasonable relationship 
to the wage rates in the wage 
determination. See 29 CFR 
5.5(a)(1)(ii)(A). 


Pursuant to the first conformance 
criterion, WHD may approve a 
conformance request only where the 
work of the proposed classification is 
not performed by any classification on 
the wage determination. WHD need not 
‘‘determine that a classification in the 
wage determination actually is the 
prevailing classification for the tasks in 
question, only that there is evidence to 
establish that the classification actually 
performs the disputed tasks in the 
locality.’’ Am. Bldg. Automation, 2001 
WL 328123, at *4. Even if workers 
perform only a subset of the duties of a 
classification, they are still performing 
work that is covered by the 
classification, and conformance of a 
new classification thus would be 
inappropriate. See, e.g., Fry Bros. Corp., 
WAB No. 76–06, 1977 WL 24823, at *6 
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74 As explained in WHD’s Prevailing Wage 
Resource Book, WHD has identified several ‘‘key 
classifications’’ normally necessary for one of the 
four types of construction (building, highway, 
heavy, and residential) for which WHD publishes 
general wage determinations. Davis-Bacon Surveys 
at 6. The Prevailing Wage Resource Book contains 
a table that lists the key classifications for each type 
of construction. The table, which may be updated 
periodically as warranted, currently identifies the 
key classifications for building construction as heat 
and frost insulators, bricklayers, boilermakers, 
carpenters, cement masons, electricians, iron 


workers, laborers (common), painters, pipefitters, 
plumbers, power equipment operators (operating 
engineers), roofers, sheet metal workers, tile setters, 
and truck drivers; the key classifications for 
residential construction as bricklayers, carpenters, 
cement masons, electricians, iron workers, laborers 
(common), painters, plumbers, power equipment 
operators (operating engineers), roofers, sheet metal 
workers, and truck drivers; and the key 
classifications for heavy and highway construction 
as carpenters, cement masons, electricians, iron 
workers, laborers (common), painters, power 
equipment operators (operating engineers), and 
truck drivers. Id. 


(June 14, 1977). In instances where the 
first and second conformance criteria 
are satisfied and it has been determined 
that the requested classification should 
be added to the contract wage 
determination, WHD will address 
whether the third criterion has also been 
satisfied, i.e., whether ‘‘[t]he proposed 
wage rate, including any bona fide 
fringe benefits, bears a reasonable 
relationship to the wage rates’’ in the 
wage determination. 


WHD typically receives thousands of 
conformance requests each year 
(sometimes over 10,000 in a given year). 
In some instances, including instances 
where contractors are unaware that their 
work falls within the scope of work 
performed by an established 
classification on the wage 
determination, WHD receives 
conformance requests where 
conformance plainly is not appropriate 
because the wage determination already 
contains a classification that performs 
the work of the proposed classification. 
In other instances, however, 
conformance is necessary because the 
applicable wage determination does not 
contain all of the classifications that are 
necessary to complete the project. The 
considerable need for conformances due 
to the absence of necessary 
classifications on wage determinations 
reduces certainty for prospective 
contractors in the bidding process, who 
may be unsure of what wage rate must 
be paid to laborers and mechanics 
performing work on the project, and 
taxes WHD’s resources. If such 
uncertainty causes contractors to 
underbid on construction projects and 
subsequently to pay subminimum wages 
to workers, missing classifications on 
wage determinations can result in the 
underpayment of wages to workers. 


To address this issue, the Department 
proposes revising 29 CFR 1.3 and 
5.5(a)(1) to expressly authorize WHD to 
list classifications and corresponding 
wage and fringe benefit rates on wage 
determinations even when WHD has 
received insufficient data through its 
wage survey process. Under this 
proposal, for key classifications or other 
classifications for which conformance 
requests are regularly submitted,74 the 


Administrator would be authorized to 
list the classification on the wage 
determination along with wage and 
fringe benefit rates that bear a 
‘‘reasonable relationship’’ to the 
prevailing wage and fringe benefit rates 
contained in the wage determination, 
using essentially the same criteria under 
which such classifications and rates are 
currently conformed by WHD pursuant 
to current § 5.5(a)(1)(ii)(A)(3). In other 
words, for a classification for which 
conformance requests are regularly 
submitted, and for which WHD received 
insufficient data through its wage 
survey process, WHD would be 
expressly authorized to essentially ‘‘pre- 
approve’’ certain conformed 
classifications and wage rates, thereby 
providing contracting agencies, 
contractors and workers with advance 
notice of the minimum wage and fringe 
benefits required to be paid for work 
within those classifications. WHD 
would list such classifications and wage 
and fringe benefit rates on wage 
determinations where: (1) The work 
performed by the classification is not 
performed by a classification in the 
wage determination for which a 
prevailing wage rate has been 
determined; (2) the classification is used 
in the area by the construction industry; 
and (3) the wage rate for the 
classification bears a reasonable 
relationship to the prevailing wage rates 
contained in the wage determination. 
The Administrator would establish 
wage rates for such classifications in 
accordance with proposed 
§ 5.5(a)(1)(iii)(A)(3). Contractors would 
be required to pay workers performing 
work within such classifications at no 
less than the rates listed on the wage 
determination. Such classifications and 
rates on a wage determination would be 
designated with a distinct term, 
abbreviation, or description to denote 
that they essentially reflect pre- 
approved conformed rates rather than 
prevailing wage and fringe benefit rates 
that have been determined through the 
Davis-Bacon wage survey process. 


These rates would apply to the 
applicable classification without the 
need to submit a conformance request in 


accordance with current 
§ 5.5(a)(1)(ii)(A)–(C). However, if a 
contracting agency, contractor, union, or 
other interested party has questions or 
concerns about how particular work 
should be classified—and, specifically, 
whether the work at issue is performed 
by a particular classification included 
on a wage determination (including 
classifications listed pursuant to this 
proposal) as a matter of local area 
practice or otherwise, the contracting 
agency should submit a conformance 
request in accordance with § 5.5(a)(1) or 
seek guidance from WHD under 29 CFR 
5.13. Moreover, under this proposal, 
contracting agencies would still be 
required to submit conformance 
requests for any needed classifications 
not listed on the wage determination, 
which would be approved, modified or 
disapproved as warranted after award of 
the contract, as required by the 
regulatory provisions applicable to 
conformance requests. 


2. 29 CFR Part 3 
‘‘Anti-kickback’’ and payroll 


submission regulations under section 2 
of the Act of June 13, 1934, as amended, 
40 U.S.C. 3145, popularly known as the 
Copeland Act, are set forth in 29 CFR 
part 3. This part details the obligations 
of contractors and subcontractors 
relative to the weekly submission of 
statements regarding the wages paid on 
work covered by the Davis-Bacon labor 
standards; sets forth the circumstances 
and procedures governing the making of 
payroll deductions from the wages of 
those employed on such work; and 
delineates the methods of payment 
permissible on such work. 


i. Corresponding Edits to Part 3 
The Department proposes multiple 


revisions to various sections in part 3 to 
update the language and ensure that 
terms are used in a manner consistent 
with the terminology used in 29 CFR 
parts 1 and 5, to update websites and 
contact information, and to make other 
similar, non-substantive changes. The 
Department also proposes conforming 
edits to part 3 to reflect proposed 
changes to part 5, such as revising § 3.2 
to clarify existing definitions or to add 
new defined terms also found in parts 
1 and 5. The Department welcomes 
comment on whether it should further 
consolidate and/or harmonize the 
definitions in §§ 1.2, 3.2, and 5.2 in a 
final rule, such as by placing all 
definitions in a single regulatory section 
applicable to all three parts. 


The Department further proposes to 
change certain requirements associated 
with the submission of certified 
payrolls. To the extent that such 
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75 The 1973 Home Rule Act, Public Law 93–198, 
transferred from the President to the District of 
Columbia the authority to organize and reorganize 
specific governmental functions of the District of 
Columbia, but does not contain any language 
removing the District of Columbia from the 
Department’s authority to prescribe DBA 


regulations pursuant to Reorganization Plan No. 14 
of 1950. 


changes are substantive, the reasons for 
these proposed changes are provided in 
the discussions of proposed §§ 5.2 and 
5.5. The Department also proposes to 
remove § 3.5(e) regarding deductions for 
the purchase of United States Defense 
Stamps and Bonds, as the Defense 
Stamps and Bonds are no longer 
available for purchase. Similarly, the 
Department proposes to simplify the 
language regarding deductions for 
charitable donations at § 3.5(g) by 
eliminating references to specific 
charitable organizations and instead 
permitting voluntary deductions to 
charitable organizations as defined by 
26 U.S.C. 501(c)(3). 


Finally, the Department proposes to 
add language to § 3.11 explaining that 
the requirements set forth in part 3 are 
considered to be effective as a matter of 
law, whether or not these requirements 
are physically incorporated into a 
covered contract, and cross-referencing 
the proposed new language discussing 
incorporation by operation of law at 
§ 5.5(e), discussed further below. 


3. 29 CFR Part 5 


i. Section 5.1 Purpose and Scope 
The Department proposes minor 


technical revisions to § 5.1 to update 
statutory references, and further 
proposes to revise § 5.1 by deleting the 
listing of laws requiring Davis-Bacon 
labor standards provisions, given that 
any such list inevitably becomes out-of- 
date due to statutory revisions and the 
enactment of new Related Acts. In lieu 
of this listing in the regulation, the 
Department proposes to add new sub- 
paragraph (a)(1) to reference the WHD 
website (https://www.dol.gov/agencies/
whd/government-contracts) on which a 
listing of laws requiring Davis-Bacon 
labor standards provisions is currently 
found and regularly updated. 


ii. Section 5.2 Definitions 


(A) Agency, Agency Head, Contracting 
Officer, Secretary, and Davis-Bacon 
Labor Standards 


The Department proposes to revise 
the definitions of ‘‘agency head’’ and 
‘‘contracting officer’’ and to add a 
definition of ‘‘agency’’ to reflect more 
clearly that State and local agencies 
enter into contracts for projects that are 
subject to the Davis-Bacon labor 
standards and that they allocate Federal 
assistance they have received under a 
Davis-Bacon Related Act to sub- 
recipients. These proposed definitional 
changes also are intended to reflect that, 
for some funding programs, the 
responsible Federal agency has 
delegated administrative and 
enforcement authority to states or local 


agencies. When the current regulations 
refer to the obligations or authority of 
agencies, agency heads, and contracting 
officers, they are referring to Federal 
agencies and Federal contracting 
officers. However, as noted above, State 
or local agencies and their agency heads 
and contracting officers exercise similar 
authority in the administration and 
enforcement of Davis-Bacon labor 
standards. Because the existing 
definitions define ‘‘agency head’’ and 
‘‘contracting officer’’ as particular 
‘‘Federal’’ officials or persons 
authorized to act on their behalf, which 
does not clearly reflect the role of State 
and local agencies in effectuating Davis- 
Bacon requirements, including by 
entering into contracts for projects 
subject to the Davis-Bacon labor 
standards and inserting the Davis-Bacon 
contract clauses in such contracts, the 
Department proposes to revise these 
definitions to reflect the role of State 
and local agencies. The proposed 
revisions also enable the regulations to 
specify the obligations and authority 
held by both State or local and Federal 
agencies, as opposed to obligations that 
are specific to one or the other. 


The Department also proposes to 
define the term ‘‘Federal agency’’ as a 
sub-definition of ‘‘agency’’ to 
distinguish those situations where the 
regulations refer specifically to an 
obligation or authority that is limited 
solely to a Federal agency that enters 
into contracts for projects subject to the 
Davis-Bacon labor standards or allocates 
Federal assistance under a Davis-Bacon 
Related Act. 


The Department also proposes to add 
the District of Columbia to the 
definition of ‘‘Federal agency.’’ The 
DBA states in part that it applies to 
every contract in excess of $2,000, to 
which the Federal Government ‘‘or the 
District of Columbia’’ is a party. See 40 
U.S.C. 3142(a). As described above, 
Reorganization Plan No. 14 of 1950 
authorizes the Department to prescribe 
regulations to ensure that the Act is 
implemented in a consistent manner by 
all agencies subject to the Act. See 5 
U.S.C. app 1. Accordingly, the proposed 
change to the definition of ‘‘Federal 
agency’’ in § 5.2 clarifies that the 
District of Columbia is subject to the 
DBA and the regulations implemented 
by the Department pursuant to 
Reorganization Plan No. 14 of 1950.75 


The proposed change is also consistent 
with the definition of ‘‘Federal agency’’ 
in part 3 of this title, which specifically 
includes the District of Columbia. See 
29 CFR 3.2(g). The proposed change 
simply reflects the DBA’s applicability 
to the District of Columbia and is not 
intended to reflect a broader or more 
general characterization of the District 
as a Federal Government entity. 


The Department also proposes a 
change to the definition of ‘‘Secretary’’ 
to delete a reference to the Under 
Secretary for Employment Standards; as 
noted above, the Employment Standards 
Administration was eliminated in a 
reorganization in 2009 and its 
authorities and responsibilities were 
devolved into its constituent 
components, including WHD. 


Lastly, the Department proposes a 
minor technical edit to the definition of 
‘‘Davis-Bacon labor standards’’ to reflect 
proposed changes to § 5.1, discussed 
above. 


(B) Building or Work 


(1) Energy Infrastructure and Related 
Activities 


The Department proposes to 
modernize the definition of the terms 
‘‘building or work’’ by including solar 
panels, wind turbines, broadband 
installation, and installation of electric 
car chargers to the non-exclusive list of 
construction activities encompassed by 
the definition. These proposed changes 
to the definition are intended to reflect 
the significance of energy infrastructure 
and related projects to modern-day 
construction activities subject to the 
Davis-Bacon and Related Acts, as well 
as to illustrate the types of energy- 
infrastructure and related activities that 
are encompassed by the definition of 
‘‘building or work.’’ 


(2) Coverage of a Portion of a Building 
or Work 


The Department proposes to add 
language to the definitions of ‘‘building 
or work’’ and ‘‘public building or public 
work’’ to clarify that these definitions 
can be met even when the construction 
activity involves only a portion of an 
overall building, structure, or 
improvement. The definition of 
‘‘building or work’’ already states that 
the terms ‘‘building’’ and ‘‘work’’ 
‘‘generally include construction activity 
as distinguished from manufacturing, 
furnishing of materials, or servicing and 
maintenance work,’’ and includes 
‘‘without limitation, buildings, 
structures, and improvements of all 
types.’’ 29 CFR 5.2(i). In addition, the 
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regulation already provides several 
examples of construction activity 
included within the term ‘‘building or 
work’’ that do not constitute an entire 
building, structure, or improvement, 
such as ‘‘dredging, shoring, . . . 
scaffolding, drilling, blasting, 
excavating, clearing, and landscaping.’’ 
Id. Moreover, the current regulations 
define the term ‘‘construction, 
prosecution, completion, or repair’’ to 
mean ‘‘all types of work done on a 
particular building or work at the site 
thereof . . . including, without 
limitation . . . [a]ltering, remodeling, 
installation . . . ; [p]ainting and 
decorating.’’ Id. § 5.2(j). 


However, to further make plain that 
‘‘building or work’’ includes not only 
construction activity involving an entire 
building, structure, or improvement, but 
also construction activity involving a 
portion of a building, structure, or 
improvement, or the installation of 
equipment or components into a 
building, structure, or improvement, the 
Department proposes to add a sentence 
to this definition stating that ‘‘[t]he term 
building or work also includes a portion 
of a building or work, or the installation 
(where appropriate) of equipment or 
components into a building or work.’’ 
The Department also proposes to 
include additional language in the 
definition of ‘‘public building or public 
work’’ to clarify that a ‘‘public building’’ 
or ‘‘public work’’ includes the 
construction, prosecution, completion, 
or repair of a portion of a building or 
work that is carried on directly by 
authority of or with funds of a Federal 
agency to serve the interest of the 
general public, even where construction 
of the entire building or work does not 
fit within this definition. 


These proposed revisions are 
consistent with the Davis-Bacon Act. 
The concepts of alteration or repair 
presuppose that only a portion of a 
building, structure, or improvement will 
be affected. By specifically including 
the alteration or repair of public 
buildings or works within its scope of 
coverage, the Davis-Bacon Act itself 
necessitates that construction activity 
involving merely a portion of a building 
or work may be subject to coverage. 


These proposed revisions are also 
consistent with the Department’s 
longstanding policy that a ‘‘public 
building’’ or ‘‘public work’’ includes 
construction activity involving a portion 
of a building or work, or the installation 
of equipment or components into a 
building or work when the other 
requirements for Davis-Bacon coverage 
are satisfied. See, e.g., AAM 52 (July 9, 
1963) (holding that the upgrade of 
communications systems at a military 


base, including the installation of 
improved cabling, constituted the 
construction, alteration or repair of a 
public work); Letter from Sylvester L. 
Green, Director, Division of Contract 
Standards Operations, to Robert Olsen, 
Bureau of Reclamation (Mar. 18, 1985) 
(finding that the removal and 
replacement of stator cores in a 
hydroelectric generator was covered 
under the Davis-Bacon Act as the 
alteration or repair of a public work); 
Letter from Samuel D. Walker, Acting 
Administrator, to Edward Murphy (Aug. 
29, 1990) (stating that ‘‘[t]he Department 
has ruled on numerous occasions that 
repair or alteration of boilers, 
generators, furnaces, etc. constitutes 
repair or alteration of a ‘public work’ ’’); 
Letter from Nancy Leppink, Deputy 
Administrator, to Armin J. Moeller (Dec. 
12, 2012) (finding that the installation of 
equipment such as generators or 
turbines into a hydroelectric plant is 
considered to be the improvement or 
alteration of a public work). 


Similarly, the proposed revisions are 
consistent with the Department’s 
longstanding position that a ‘‘public 
building’’ or ‘‘public work’’ may include 
structures, buildings, or improvements 
that will not be owned by the Federal 
government when construction is 
completed, so long as the construction 
is carried on directly by authority of or 
with funds of a Federal agency to serve 
the interest of the general public. 
Accordingly, the Department has long 
held that the Davis-Bacon labor 
standards provisions may apply to 
construction undertaken when the 
government is merely going to have the 
use of the building or work, such as in 
lease-construction contracts, depending 
upon the facts and circumstances 
surrounding the contract. See 
Reconsideration of Applicability of the 
Davis-Bacon Act to the Veteran 
Admin.’s Lease of Med. Facilities, 18 
Op. O.L.C. 109, 119 n.10 (May 23, 1994) 
(‘‘1994 OLC Memorandum’’) (‘‘[T]he 
determination whether a lease- 
construction contract calls for 
construction of a public building or 
public work likely will depend on the 
details of the particular arrangement.’’); 
FOH 15b07. In AAM 176 (June 22, 
1994), WHD provided guidance to the 
contracting community regarding the 
DBA’s application to lease-construction 
contracts, and specifically advised that 
the following non-exclusive list of 
factors from the 1994 OLC 
Memorandum should be considered in 
determining the scope of DBA coverage: 
(1) The length of the lease; (2) the extent 
of Government involvement in the 
construction project (such as whether 


the building is being built to 
Government requirements and whether 
the Government has the right to inspect 
the progress of the work); (3) the extent 
to which the construction will be used 
for private rather than public purposes; 
(4) the extent to which the costs of 
construction will be fully paid for by the 
lease payments; and (5) whether the 
contract is written as a lease solely to 
evade the requirements of the DBA. 


In sum, as noted above, a building or 
work includes construction activity 
involving only a portion of a building, 
structure, or improvement. As also 
noted above, a public building or public 
work is not limited to buildings or 
works that will be owned by the Federal 
Government, but may include buildings 
or works that serve the general public 
interest, including spaces to be leased or 
used by the Federal Government. 
Accordingly, it necessarily follows that 
a contract for the construction of a 
portion of a building, structure, or 
improvement may be a covered contract 
for construction of a ‘‘public building’’ 
or ‘‘public work’’ where the other 
requirements for coverage are met, even 
if the Federal Government is not going 
to own, lease, use, or otherwise be 
involved with the construction of the 
remaining portions of the building or 
work. For example, as WHD has 
repeatedly asserted in connection with 
one contracting agency’s lease- 
construction contracts, where the 
Federal government enters into a lease 
for a portion of an otherwise private 
building—and, as a condition of the 
lease, requires and pays for specific 
tenant improvements requiring 
alterations and repairs to that portion to 
prepare the space for government 
occupancy in accordance with 
government specifications—Davis- 
Bacon labor standards may apply to the 
tenant improvements or other specific 
construction activity called for by such 
a contract. In such circumstances, the 
factors discussed in AAM 176 would 
still need to be considered to determine 
if coverage is appropriate, but the 
factors would be applied specifically 
with reference to the leased portion of 
the building and the construction 
required by the lease. 


Finally, these proposed revisions 
would further the remedial purpose of 
the Davis-Bacon Act by ensuring that 
the Act’s protections apply to contracts 
for construction activity for which the 
government is responsible. Walsh v. 
Schlecht, 429 U.S. 401, 411 (1977) 
(reiterating that the DBA ‘‘was not 
enacted to benefit contractors, but rather 
to protect their employees from 
substandard earnings by fixing a floor 
under wages on Government projects’’) 
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76 The Department notes that under Federal 
contracts and subcontracts, demolition contracts 
that do not fall within the DBA’s scope are instead 
service contracts covered by the SCA, and the 
Department uses DBA prevailing wage rates as a 
basis for the SCA wage determination. See AAM 
190. However, federally-funded demolition work 
carried out by State or local governments that does 
not meet the criteria for coverage under a Davis- 
Bacon Related Act would generally not be subject 
to Federal prevailing wage protections. 


(citation and internal quotation marks 
omitted); 1994 OLC Memorandum, 18 
Op. O.L.C. at 121 (‘‘[W]here the 
government is financially responsible 
for construction costs, the purposes of 
the Davis-Bacon Act may be 
implicated.’’). If the Davis-Bacon Act 
were only applied in situations where 
the Federal government is involved in 
the construction of the entire (or even 
the majority of the) building or work, 
coverage of contracts would be 
dependent on the size of the building or 
work, even if two otherwise equivalent 
contracts involved the same square 
footage and the government was paying 
for the same amount of construction. 
Such an application of coverage would 
undermine the statute’s remedial 
purpose by permitting publicly funded 
construction contracts for millions of 
dollars of construction activity to evade 
coverage merely based on the size of the 
overall structure or building. 


Accordingly, and as noted above, the 
Department proposes revisions to the 
definitions of ‘‘building or work’’ and 
‘‘public building or public work’’ that 
serve to clarify rather than change 
existing coverage requirements. 
However, the Department understands 
that in the absence of such clarity under 
the existing regulations, contracting 
agencies have differed in their 
implementation of Davis-Bacon labor 
standards where construction activity 
involves only a portion of a building, 
structure, or improvement, particularly 
in the context of lease-construction 
contracts. Thus, as a practical matter, 
the proposed revisions will result in 
broader application of Davis-Bacon 
labor standards. The Department 
therefore invites comment on the 
benefits and costs of these proposed 
revisions to private business owners, 
workers, and the Federal government, 
particularly in the context of leasing. 


(C) Construction, Prosecution, 
Completion, or Repair 


The Department also proposes to add 
a new sub-definition to the term 
‘‘construction, prosecution, completion, 
or repair’’ in § 5.2, to better clarify when 
demolition and similar activities are 
covered by the Davis-Bacon labor 
standards. 


In general, the Davis-Bacon labor 
standards apply to contracts ‘‘for 
construction, alteration or repair . . . of 
public buildings and public works[.]’’ 
40 U.S.C. 3142(a). Early in the DBA’s 
history, the Attorney General examined 
whether demolition fit within these 
terms, and concluded that ‘‘[t]he statute 
is restricted by its terms to 
‘construction, alteration, and/or 
repair,’ ’’ and that this language ‘‘does 


not include the demolition of existing 
structures’’ alone. 38 Op. Atty. Gen. 229 
(1935). The Attorney General 
‘‘reserve[d] . . . the question . . . of 
[the coverage of] a razing or clearing 
operation provided for in a building 
contract, to be performed by the 
contractor as an incident of the building 
project.’’ Id. Consistent with the 
Attorney General’s opinion, the 
Department has long maintained that 
standalone demolition work is generally 
not covered by the Davis-Bacon labor 
standards. See AAM 190 (Aug. 29, 
1998); WHD Opinion Letter SCA–78 
(Nov. 27, 1991); WHD Opinion Letter 
DBRA–40 (Jan. 24, 1986); WHD Opinion 
Letter DBRA–48 (Apr. 13, 1973); AAM 
54 (July 29, 1963); FOH 15d03(a). 


However, the Department has 
understood the Davis-Bacon labor 
standards to cover demolition and 
removal under certain circumstances. 
First, demolition and removal activities 
are covered by Davis-Bacon labor 
standards when such activities 
themselves constitute construction, 
alteration, or repair of a public building 
or work. Thus, for example, the 
Department has explained that removal 
of asbestos or paint from a facility that 
will not be demolished—even if 
subsequent reinsulating or repainting is 
not considered—is covered by Davis- 
Bacon because the asbestos or paint 
removal is an ‘‘alteration’’ of the facility. 
See AAM 153 (Aug. 6, 1990). Likewise, 
the Department has explained that 
Davis-Bacon can apply to certain 
hazardous waste removal contracts, 
because ‘‘substantial excavation of 
contaminated soils followed by 
restoration of the environment’’ is 
‘‘construction work’’ under the DBA and 
because the term ‘‘landscaping’’ as used 
in the DBA regulations includes 
‘‘elaborate landscaping activities such as 
substantial earth moving and the 
rearrangement or reclamation of the 
terrain that, standing alone, are properly 
characterized as the construction, 
restoration, or repair of the a public 
work.’’ AAM 155 (Mar. 25, 1991); see 
also AAM 190 (noting that ‘‘hazardous 
waste removal contracts that involve 
substantial earth moving to remove 
contaminated soil and recontour the 
surface’’ can be considered DBA- 
covered construction activities) 


Second, the Department has 
consistently maintained that if future 
construction that will be subject to the 
Davis-Bacon labor standards is 
contemplated on a demolition site— 
either because the demolition is part of 
a contract for such construction or 
because such construction is 
contemplated as part of a future 
contract, then the demolition of the 


previously-existing structure is 
considered part of the construction of 
the subsequent building or work and 
therefore within the scope of the Davis- 
Bacon labor standards. See AAM 190. 
This position is also articulated in the 
Department’s SCA regulations at 29 CFR 
4.116(b). Likewise, the Department has 
explained that certain activities under 
hazardous waste removal and 
remediation contracts, including ‘‘the 
dismantling or demolition of buildings, 
ground improvements and other real 
property structures and . . . the 
removal of such structures or portions of 
them’’ are covered by Davis-Bacon labor 
standards ‘‘if this work will result in the 
construction, alteration, or repair of a 
public building or public work at that 
location.’’ AAM 187 (Nov. 18, 1996), 
attachment: Superfund Guidance, Davis 
Bacon Act/Service Contract Act and 
Related Bonding, Jan. 1992) (emphasis 
in original). 


While the Department has addressed 
these distinctions to a degree in the SCA 
regulations and in subregulatory 
guidance, the Department believes that 
clear standards for the coverage of 
demolition and removal and related 
activities in the DBA regulations will 
assist agencies, contractors, workers, 
and other stakeholders in identifying 
whether contracts for demolition are 
within the scope of the DBA. This, in 
turn, would ensure that the correct 
contract provisions and wage 
determinations are incorporated into the 
contract, thereby providing contractors 
with the correct wage determinations 
prior to bidding and requiring the 
payment of Davis-Bacon prevailing 
wages where appropriate.76 
Accordingly, the Department proposes 
to add a new paragraph (2)(v) to the 
definition of ‘‘construction, prosecution, 
completion, or repair’’ to assist agencies, 
contractors, workers, and other 
stakeholders in identifying when 
demolition and related activities fall 
within the scope of the DBA. 


Specifically, the Department proposes 
to clarify that demolition work is 
covered under any of three 
circumstances: (1) Where the demolition 
and/or removal activities themselves 
constitute construction, alteration, and/ 
or repair of an existing public building 
or work; (2) where subsequent 
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77 This third option accounts for Related Acts 
whose broader language may permit greater 
coverage of demolition work. 


construction covered in whole or in part 
by the Davis-Bacon labor standards is 
planned or contemplated at the site of 
the demolition or removal, either as part 
of the same contract or as part of a 
future contract; or (3) where otherwise 
required by statute.77 


While determining whether 
demolition is performed in 
contemplation of a future construction 
project is a fact-specific question, the 
Department also proposes a non- 
exclusive list of factors that can inform 
this determination. Although the 
inclusion of demolition activities in the 
scope of a contract for the subsequent 
construction of a public building or 
work is sufficient to warrant Davis- 
Bacon coverage, such a condition is not 
a necessary one. Other factors that may 
be relevant include the existence of 
engineering or architectural plans or 
surveys; the allocation of, or an 
application for, Federal funds; contract 
negotiations or bid solicitations; the 
stated intent of the relevant government 
officials; the disposition of the site after 
demolition (e.g., whether it is to be 
sealed and abandoned or left in a State 
that is prepared for future construction); 
and other factors. Based on these 
guidelines, Davis-Bacon coverage may 
apply, for example, to the removal and 
disposal of contaminated soil in 
preparation for construction of a 
building, or the demolition of a parking 
lot to prepare the site for a future public 
park. In contrast, Davis-Bacon likely 
would not apply to the demolition of an 
abandoned, dilapidated, or condemned 
building to eliminate it as a public 
hazard, reduce likelihood of squatters or 
trespassers, or to make the land more 
desirable for sale to private parties for 
purely private construction. 


(D) Contract, Contractor, Prime 
Contractor, and Subcontractor 


The Department proposes non- 
substantive revisions to the definition of 
‘‘contract’’ and also proposes new 
definitions in § 5.2 for the terms 
‘‘contractor,’’ ‘‘subcontractor’’ and 
‘‘prime contractor.’’ These definitions 
apply to 29 CFR part 5, including the 
DBRA contract clauses in § 5.5(a) and 
(b) of this part. 


Neither the DBA nor CWHSSA 
defines the terms ‘‘contract,’’ 
‘‘contractor,’’ ‘‘prime contractor,’’ or 
‘‘subcontractor.’’ The language of the 
Davis-Bacon and Related Acts, however, 
makes it clear that Congress intended 
the prevailing wage and overtime 
requirements to apply broadly to both 


prime contracts executed directly with 
Federal agencies as well as any 
subcontracts through which the prime 
contractors carry out the work on the 
prime contract. See 40 U.S.C. 3142(c); 
40 U.S.C. 3702(b), (d). Thus, the 
Department’s existing regulations define 
the term ‘‘contract’’ as including ‘‘any 
prime contract . . . and any subcontract 
of any tier thereunder.’’ 29 CFR 5.2(h). 
As indicated by the reference in the 
existing regulations to the laws listed in 
§ 5.1, the term also may include the 
contracts between Federal, State or local 
government entities administering 
Federal assistance and the direct 
recipients or beneficiaries of that 
assistance, where such assistance is 
covered by one of the Related Acts—as 
well as the construction contracts and 
subcontracts of any tier financed by or 
facilitated by such a contract for 
assistance. 


In other Federal contractor labor 
standards regulations, the Department 
has sometimes included more detailed 
definitions of a ‘‘contract.’’ In the 
regulations implementing Executive 
Order 13658 (Establishing a Minimum 
Wage for Contractors), for example, the 
Department defined contract as ‘‘an 
agreement between two or more parties 
creating obligations that are enforceable 
or otherwise recognizable at law’’ and 
listed many types of specific 
instruments that fall within that 
definition. 29 CFR 10.2. The 
Department’s SCA regulations, while 
containing a definition of ‘‘contract’’ 
that is similar to the current Davis- 
Bacon regulatory definition at 29 CFR 
5.2(h), separately specify that ‘‘the 
nomenclature, type, or particular form 
of contract used . . . is not 
determinative of coverage’’ at 29 CFR 
4.111(a). 


The term ‘‘contract’’ in the Davis- 
Bacon and Related Acts has been 
interpreted in a similarly broad manner. 
See, e.g., Bldg. & Const. Trades Dep’t, 
AFL–CIO v. Turnage, 705 F. Supp. 5, 6 
(D.D.C. 1988) (‘‘The Court finds that it 
is reasonable to conclude, as the WAB 
has done, that the nature of the contract 
is not controlling so long as 
construction work is part of it.’’). 
Similarly, in its 1994 memorandum, the 
OLC cited the basic common-law 
understanding of the term to explain 
that, for the purposes of the DBA, 
‘‘[t]here can be no question that a lease 
is a contract, obliging each party to take 
certain actions.’’ 1994 OLC 
Memorandum, 18 Op. O.L.C. at 113 n.3 
(citing Arthur Linton Corbin, Corbin on 
Contracts sections 1.2–1.3 (rev. ed., 
Joseph M. Perillo, ed., 1993)). The 
Davis-Bacon and Related Acts thus have 
been routinely applied to various types 


of agreements that meet the common- 
law definition of a ‘‘contract’’—such as, 
for example, leases, utility privatization 
agreements, individual job orders or 
task letters issued under basic ordering 
agreements, and loans or agreements in 
which the only consideration from the 
agency is a loan guarantee—as long as 
the other elements of DBRA coverage 
are satisfied. 


However, the Department considers 
that it may not be necessary to include 
in the regulatory text itself a similarly 
detailed recitation of types of 
agreements that may be considered to be 
contracts, because such a list necessarily 
follows from the use of the term 
‘‘contract’’ in the statute and the 
Department is not aware of any 
argument to the contrary. The 
Department thus seeks comment on 
whether a more detailed definition of 
the term ‘‘contract’’ is warranted, 
including whether aspects of the 
definition at 29 CFR 10.2 or the SCA 
regulations should or should not be 
included in the regulatory definition of 
contract at § 5.2. 


The Department also seeks comment 
on whether it is necessary to explicitly 
promulgate in the definition of 
‘‘contract’’ in § 5.2, or elsewhere in the 
regulations, an explanation regarding 
contracts that may be found to be void. 
The Department intends the use of the 
term in the regulations to apply also to 
any agreement in which the parties 
intended for a contract to be formed, 
even if (as a matter of the common law) 
the contract may later be considered to 
be void ab initio or otherwise fail to 
satisfy the elements of the traditional 
definition of a contract. Such usage 
follows from the statutory requirement 
that the relevant labor standards clauses 
must be included not just in ‘‘contracts’’ 
but also in the advertised specifications 
that may (or may not) become a covered 
contract. See 40 U.S.C. 3142(a). 


In addition to the term ‘‘contract,’’ the 
existing DBRA regulations use the terms 
‘‘contractor,’’ ‘‘subcontractor,’’ and 
‘‘prime contractor,’’ but do not currently 
define the latter three terms. The 
Department proposes to include a 
definition of the term ‘‘contractor’’ to 
clarify that, where used in the 
regulations, it applies to both prime 
contractors and subcontractors. In 
addition, the definition would clarify 
that sureties may also—under 
appropriate circumstances—be 
considered ‘‘contractors’’ under the 
regulations. This is consistent with the 
Department’s longstanding 
interpretation. See Liberty Mutual Ins., 
ARB No. 00–018, 2003 WL 21499861 at 
*6 (June 30, 2003) (finding that the term 
‘‘contractor’’ included sureties 
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78 The definition section in 48 CFR 9.403 
specifies that it applies only ‘‘as used in this 
subpart’’—referring to subpart 9.4 of the FAR. It 
thus applies only to the general suspension and 
debarment provisions of the FAR and thus does not 
apply to the regulations within the FAR that 
implement the Davis-Bacon labor standards, which 
are located in FAR part 22 and the contract clauses 
FAR part 52. The DBRA-specific provisions of the 
FAR are based on the Department’s regulations in 
parts 1, 3, and 5 of subtitle 29 of the CFR, which 
are the subject of this NPRM. Thus, the Department 
expects that, after this rule is final, the FAR Council 
will consider how to amend FAR part 22 and the 
FAR contract clauses to appropriately incorporate 
the new and amended definitions that are adopted 
in the Department’s final rule. The Department does 
not anticipate that this rulemaking would affect 
FAR subpart 9.4. 


completing a contract pursuant to a 
performance bond). As the ARB 
explained in the Liberty Mutual case, 
the term ‘‘contractor’’ in the DBA 
should be interpreted broadly in light of 
Congress’s ‘‘overarching . . . concern’’ 
in the 1935 amendments to the Act that 
the new withholding authority included 
in those amendments would ensure 
workers received the pay they were due. 
Id. (citing S. Rep. No. 1155, at 3 (1935)). 
As discussed below, the proposed 
definition of contractor also reflects the 
long-held interpretation that bona fide 
‘‘material suppliers’’ are generally not 
considered to be contractors under the 
DBRA, subject to certain exceptions. 


The Department also proposes a 
nonsubstantive change to move, with 
minor nonsubstantive edits, two 
sentences from the existing definition of 
‘‘contract’’ to the new definition of 
‘‘contractor.’’ These sentences clarify 
that State and local governments are not 
regarded as contractors or 
subcontractors under the Related Acts 
in situations where construction is 
performed by their own employees, but 
that under statutes that require payment 
of Davis-Bacon prevailing wages to all 
laborers and mechanics employed in the 
assisted project or in the project’s 
development, State and local recipients 
of Federal aid must pay these employees 
according to Davis-Bacon labor 
standards. In addition, the Department 
proposes to supplement that language to 
explain (as the Department has similarly 
clarified in the SCA regulations) that the 
U.S. Government, its agencies, and 
instrumentalities are also not 
contractors or subcontractors for the 
purposes of the Davis-Bacon and 
Related Acts. Cf. 29 CFR 4.1a(f). 


The Department proposes to add a 
definition for the term ‘‘prime 
contractor’’ as it is used in part 5 of the 
regulations. Consistent with the ARB’s 
decision in Liberty Mutual, discussed 
above, the Department proposes a broad 
definition of prime contractor that 
prioritizes the appropriate allocation of 
responsibility for contract compliance 
and enhances the effectiveness of the 
withholding remedy. The proposed 
definition clarifies that the label an 
entity gives itself is not controlling, and 
an entity is considered to be a ‘‘prime 
contractor’’ based on its contractual 
relationship with the Government, its 
control over the entity holding the 
prime contract, or the duties it has been 
delegated. 


The definition begins by identifying 
as a prime contractor any person or 
entity that enters into a covered contract 
with an agency. This includes, under 
appropriate circumstances, entities that 
may not be understood in lay terms to 


be ‘‘construction contractors.’’ For 
example, where a non-profit 
organization, owner/developer, 
borrower or recipient, project manager, 
or single-purpose entity contracts with a 
State or local government agency for 
covered financing or assistance with the 
construction of housing—and the other 
required elements of the relevant statute 
are satisfied—that owner/developer or 
recipient entity is considered to be the 
‘‘prime contractor’’ under the 
regulations. This is so even if the entity 
does not consider itself to be a 
‘‘construction contractor’’ and itself 
does not employ laborers and 
mechanics and instead subcontracts 
with a general contractor to complete 
the construction. See, e.g., Phoenix Dev. 
Co., WAB No. 90–09, 1991 WL 494725, 
at *1 (Mar. 29, 1991) (‘‘It is well settled 
that prime contractors (‘owners- 
developers’ under the HUD contract at 
hand) are responsible for the Davis- 
Bacon compliance of their 
subcontractors.’’); Werzalit of Am., Inc., 
WAB No. 85–19, 1986 WL 193106, at *3 
(Apr. 7, 1986) (rejecting petitioner’s 
argument that it was a loan ‘‘recipient’’ 
standing in the shoes of a State or local 
government and not a prime 
‘‘contractor’’). 


The proposed definition also includes 
as a ‘‘prime contractor’’ the controlling 
shareholder or member of any entity 
holding a prime contract, the joint 
venturers or partners in any joint 
venture or partnership holding a prime 
contract, any contractor (e.g., a general 
contractor) that has been delegated all or 
substantially all of the responsibilities 
for overseeing and/or performing the 
construction anticipated by the prime 
contract, and any other person or entity 
that has been delegated all or 
substantially all of the responsibility for 
overseeing Davis-Bacon labor standards 
compliance on a prime contract. Under 
this definition, more than one entity on 
a contract—for example, both the 
owner/developer and the general 
contractor—may be considered to be 
‘‘prime contractors’’ on the same 
contract. Accordingly, the proposal also 
explains that any two of these 
nominally different legal entities are 
considered to be the ‘‘same prime 
contractor’’ for the purposes of cross- 
withholding. 


Although the Department has not 
previously included a definition of 
prime contractor in the implementing 
regulations, the proposed definition is 
consistent with the Department’s prior 
enforcement of the DBRA. In 
appropriate circumstances, for example, 
the Department has considered a general 
contractor to be a ‘‘prime contractor’’ 
that is therefore responsible for the 


violations of its subcontractors under 
the regulations—even where that 
general contractor does not directly hold 
the contract with the Government (or is 
not the direct recipient of Federal 
assistance), but instead has been hired 
by the private developer that holds the 
overall construction contract. See 
Palisades Urb. Renewal Enters. LLP., 
OALJ No. 2006–DBA–00001 (Aug. 3, 
2007), at 16, aff’d, ARB No. 07–124, 
(July 30, 2009); Milnor Constr. Corp., 
WAB No. 91–21, 1991 WL 494763, at 
*1, 3 (Sept. 12, 1991); cf. Vulcan Arbor 
Hill Corp. v. Reich, 81 F.3d 1110, 1116 
(D.C. Cir. 1996) (referencing agreement 
by developer that ‘‘its prime’’ contractor 
would comply with Davis-Bacon 
standards). Likewise, where a joint 
venture holds the contract with the 
government, the Department has 
characterized the actions of the parties 
to that joint venture as the actions of 
‘‘prime contractors.’’ See Big Six, Inc., 
WAB No. 75–03, 1975 WL 22569, at *2 
(July 21, 1975). 


The proposed definition of prime 
contractor is also similar to, although 
somewhat narrower than, the broad 
definition of the term ‘‘contractor’’ in 
the FAR part 9 regulations that govern 
suspension and debarment across a 
broad swath of Federal procurement 
contracts. In that context, where the 
Federal Government seeks to protect its 
interest in effectively and efficiently 
completing procurement contracts, the 
FAR Council has adopted an expansive 
definition of contractor that includes 
affiliates or principals that functionally 
control the prime contract with the 
government. See 48 CFR 9.403. Under 
that definition, ‘‘Contractor’’ means any 
individual or entity that ‘‘[d]irectly or 
indirectly (e.g., through an affiliate)’’ is 
awarded a Government contract or 
‘‘[c]onducts business . . . with the 
Government as an agent or 
representative of another contractor.’’ 
Id.78 The Department has a similar 
interest here in protecting against the 
use of the corporate form to avoid 
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79 The proposal addressing trainees is discussed 
in greater detail below in section III.B.3.iii.(C) (‘‘29 
CFR 5.5(a)(4) Apprentices.’’). 


80 See, e.g., AAM 212 (Mar. 22, 2013). While 
AAM 212 was rescinded to allow the Department 
to seek a broader appreciation of the coverage issue 
it addressed and due to its incomplete 
implementation, see AAM 235 (Dec. 14, 2020), its 
rescission did not change the applicable standard, 
which is the definition of ‘‘laborer or mechanic’’ as 
currently set forth in 29 CFR 5.2(m). 


responsibility for the Davis-Bacon labor 
standards. 


The Department seeks comment on 
the proposed definition of ‘‘prime 
contractor,’’ in particular as it affects the 
withholding contract clauses at 
§ 5.5(a)(2) and (b)(3), the prime 
contractor responsibility provisions at 
§ 5.5(a)(6) and (b)(4), and the proposed 
provisions in § 5.9 regarding the 
authority and responsibility of 
contracting agencies for satisfying 
requests for cross-withholding. 


Finally, the Department proposes a 
new definition of the term 
‘‘subcontractor.’’ The proposed 
definition would affirmatively state that 
a ‘‘subcontractor’’ is ‘‘any contractor 
that agrees to perform or be responsible 
for the performance of any part of a 
contract that is subject wholly or in part 
to the labor standards provisions of any 
of the laws referenced in § 5.1.’’ Like the 
current definition of ‘‘contract,’’ the 
proposed definition of ‘‘subcontractor’’ 
also reflects that the Act covers 
subcontracts of any tier—and thus the 
proposed definition of ‘‘subcontractor’’ 
would state that the term includes 
subcontractors of any tier. See 40 U.S.C. 
3412; Castro v. Fid. & Deposit Co. of 
Md., 39 F. Supp. 3d 1, 6–7 (D.D.C. 
2014). The proposed definition for 
‘‘subcontractor’’ necessarily excludes 
material suppliers (except for narrow 
exceptions), because such material 
suppliers are excluded from the 
definition of ‘‘contractor,’’ as proposed, 
and that definition applies to both 
prime contractors and subcontractors. 
Finally, the proposed definition of 
‘‘subcontractor’’ also clarifies that the 
term does not include laborers or 
mechanics for whom a prevailing wage 
must be paid. As discussed below, and 
as Congress expressly indicated, the 
requirement to pay a prevailing wage to 
ordinary laborers and mechanics cannot 
be evaded by characterizing such 
workers as ‘‘owner operators’’ or 
‘‘subcontractors.’’ See 40 U.S.C. 
3142(c)(1) (requiring payment of 
prevailing wage ‘‘regardless of any 
contractual relationship which may be 
alleged to exist between the contractor 
or subcontractor and the laborers and 
mechanics’’). 


(E) Apprentice and Helper 
The Department proposes to amend 


the current regulatory definition in 
§ 5.2(n) of ‘‘apprentice, trainee, and 
helper’’ to remove references to trainees. 
A trainee is currently defined as a 
person registered and receiving on-the- 
job training in a construction 
occupation under a program approved 
and certified in advance by ETA as 
meeting its standards for on-the-job 


training programs, but ETA no longer 
reviews or approves on-the-job training 
programs so this definition is 
unnecessary. See section III.B.3.iii.(C) 
(‘‘29 CFR 5.5(a)(4) Apprentices.’’). The 
Department also proposes to modify the 
definition of ‘‘apprentice and helper’’ to 
reflect the current name of the office 
designated by the Secretary of Labor, 
within the Department, to register 
apprenticeship programs. 


(F) Laborer or Mechanic 
The Department proposes to amend 


the regulatory definition of ‘‘laborer or 
mechanic’’ to remove the reference to 
trainees and to replace the term 
‘‘foremen’’ with the gender-neutral term 
‘‘working supervisors.’’ 79 The 
Department does not propose any 
additional substantive changes to this 
definition. 


However, because the Department 
frequently receives questions pertaining 
to the application of the definition of 
‘‘laborer or mechanic’’—and thus the 
application the Davis-Bacon labor 
standards—to members of survey crews, 
the Department provides the following 
information to clarify when survey crew 
members are laborers or mechanics 
under the existing definition of that 
term. 


The Department has historically 
recognized that members of survey 
crews who perform primarily physical 
and/or manual work on a DBA or 
Related Acts covered project on the site 
of the work immediately prior to or 
during construction in direct support of 
construction crews may be laborers or 
mechanics subject to the Davis-Bacon 
labor standards.80 Whether or not a 
specific survey crew member is covered 
by these standards is a question or fact, 
which takes into account the actual 
duties performed and whether these 
duties are ‘‘manual or physical in 
nature’’ including the ‘‘use of tools or 
. . . work of a trade.’’ When considering 
whether a survey crew member 
performs primarily physical and/or 
manual duties, it is appropriate to 
consider the relative importance of the 
worker’s different duties, including (but 
not solely) the time spent performing 
these duties. Thus, survey crew 
members who spend most of their time 
on a covered project taking or assisting 


in taking measurements would likely be 
deemed laborers or mechanics 
(provided that they do not meet the tests 
for exemption as professional, 
executive, or administrative employees 
under part 541). If their work meets 
other required criteria (i.e., it is 
performed on the site of the work, 
where required, and immediately prior 
to or during construction in direct 
support of construction crews), it would 
be covered by the Davis-Bacon labor 
standards. 


The Department seeks comment on 
issues relevant to the application of the 
current definition to survey crew 
members, especially the range of duties 
performed by, and training required of, 
survey crew members who perform 
work on construction projects and 
whether the range of duties or required 
training varies for different roles within 
a survey crew based on the licensure 
status of the crew members, or for 
different types of construction projects. 


(G) Site of the Work and Related 
Provisions 


The Department proposes the 
following revisions related to the 
DBRA’s ‘‘site of the work’’ requirement: 
(1) Revising the definition of ‘‘site of the 
work’’ to further encompass certain 
construction of significant portions of a 
building or work at secondary 
worksites, (2) clarifying the application 
of the ‘‘site of the work’’ principle to 
flaggers, (3) revising the regulations to 
better delineate and clarify the ‘‘material 
supplier’’ exemption, and (4) revising 
the regulations to set clear standards for 
DBA coverage of truck drivers. 


(1) Current Statutory and Regulatory 
Provisions Related to Site of the Work 


a. Site of the Work 


The DBA and Related Acts generally 
apply to ‘‘mechanics and laborers 
employed directly on the site of the 
work’’ by ‘‘contractor[s]’’ and 
‘‘subcontractor[s]’’ on contracts for 
‘‘construction, alteration, or repair, 
including painting and decorating, of 
[covered] public buildings and public 
works.’’ 40 U.S.C. 3142(a), (c)(1). The 
Department’s current regulations define 
‘‘site of the work’’ as including ‘‘the 
physical place or places where the 
building or work called for in the 
contract will remain’’ and ‘‘any other 
site where a significant portion of the 
building or work is constructed, 
provided that such site is established 
specifically for the performance of the 
contract or project.’’ 29 CFR 5.2(l)(1). 
They further provide that in general, 
‘‘job headquarters, tool yards, batch 
plants, borrow pits, etc.’’ are part of the 
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81 For more detail on this topic, see the section 
titled ‘‘Coverage of Construction Work at Secondary 
Construction Sites.’’ 


82 Prior to 2000, the Department had interpreted 
‘‘site of the work’’ more broadly to include, in 
addition to the site where the work or building 
would remain, ‘‘adjacent or nearby property used 
by the contractor or subcontractor in such 
construction which can reasonably be said to be 
included in the ‘site.’ ’’ 29 CFR 5.2(l) (1990); see 65 
FR 80268, 80269 (Dec. 20, 2000); AAM 86 (Feb. 11, 
1970). 


83 Prior to 1992, the Department had interpreted 
the DBA as covering the transportation of materials 
and supplies to or from the site of the work by 
workers employed by a contractor or subcontractor. 
See 29 CFR 5.2(j) (1990). 


‘‘site of the work’’ if they are ‘‘dedicated 
exclusively, or nearly so, to performance 
of the covered contract or project’’ and 
also are ‘‘adjacent or virtually adjacent 
to the site of the work’’ itself. 29 CFR 
5.2(l)(2). 


The ‘‘site of the work’’ requirement 
does not apply to Related Acts that 
extend Davis-Bacon coverage to all 
laborers and mechanics employed in the 
‘‘development’’ of a project; such 
statutes include the United States 
Housing Act of 1937; the Housing Act 
of 1949; and the Native American 
Housing Assistance and Self- 
Determination Act of 1996. See 
§ 5.2(j)(1); 42 U.S.C. 1437j(a); 25 U.S.C. 
4114(b)(1), 4225(b)(1)(B); 42 U.S.C. 
12836(a). As the Department has 
previously noted, ‘‘the language and/or 
clear legislative history’’ of these 
statutes ‘‘reflected clear congressional 
intent that a different coverage standard 
be applied.’’ 65 FR 80267 at 80275; see, 
e.g., L.T.G. Constr. Co., WAB Case No. 
93–15, 1994 WL 764105, at *4 (Dec. 30, 
1994) (noting that ‘‘the Housing Act [of 
1937] contains no ‘site of work’ 
limitation similar to that found in the 
Davis-Bacon Act’’). 


b. Off-Site Transportation 


The ‘‘site of the work’’ requirement is 
also referenced in the current 
regulation’s definition of ‘‘construction, 
prosecution, completion, or repair,’’ 
which provides that ‘‘the transportation 
of materials or supplies to or from the 
site of the work’’ is not covered by the 
DBRA, except for such transportation 
under the statutes to which the ‘‘site of 
the work’’ requirement does not apply. 
29 CFR 5.2(j)(2). However, 
transportation to or from the site of the 
work is covered by the DBRA where a 
covered laborer or mechanic (1) 
transports materials between an 
‘‘adjacent or virtually adjacent’’ 
dedicated support site that is part of the 
site of the work pursuant to 29 CFR 
5.2(l)(2), or (2) transports portions of the 
building or work between a site where 
a significant portion of the building or 
work is constructed and that is 
established specifically for contract or 
job performance, which is part of the 
site of the work pursuant to 29 CFR 
5.2(l)(1), and the physical place or 
places where the building or work will 
remain.81 


c. Material Supplier Exception 


While not explicitly set out in the 
statute, the DBA has long been 
understood to exclude from coverage 


employees of bona fide ‘‘material 
suppliers’’ or ‘‘materialmen’’ whose sole 
responsibility is to provide materials 
(such as sand, gravel, and ready-mixed 
concrete) to a project if they also supply 
those materials to the general public, 
and the plant manufacturing the 
materials is not established specifically 
for a particular contract or located at the 
site of the work. See AAM 45 (Nov. 9, 
1962) (enclosing WHD Opinion Letter 
DB–30 (Oct. 15, 1962)); AAM 36 (Mar. 
16, 1952) (enclosing WHD Opinion 
Letter DB–22 (Mar. 12, 1962)); H.B. 
Zachry Co. v. United States, 344 F.2d 
352, 359 (Ct. Cl. 1965); FOH 15e16. This 
principle has generally been understood 
to derive from the limitation of the 
DBA’s statutory coverage to 
‘‘contractor[s]’’ and ‘‘subcontractor[s].’’ 
See AAM 36, WHD Opinion Letter DB– 
22, at 2 (discussing ‘‘the application of 
the term subcontractor, as distinguished 
from materialman or submaterialman’’); 
cf. MacEvoy v. United States, 322 U.S. 
102 (1944) (distinguishing a 
‘‘subcontractor’’ from ‘‘ordinary laborers 
and materialmen’’ under the Miller Act); 
FOH 15e16 (‘‘[B]ona fide material 
suppliers are not considered contractors 
under DBRA.’’). As the Department has 
explained, this exception applies to 
employees of companies ‘‘whose only 
contractual obligations for on-site work 
are to deliver materials and/or pick up 
materials.’’ PWRB, DBA/DBRA 
Compliance Principles at 7 (emphasis 
added). 


Like the ‘‘site of the work’’ restriction, 
the material supplier exception does not 
apply to work under statutes that extend 
Davis-Bacon coverage to all laborers and 
mechanics employed in the 
‘‘development’’ of a project, regardless 
of whether they are employed by 
‘‘contractors’’ or ‘‘subcontractors.’’ See 
existing regulation 29 CFR 5.2(j)(1) 
(defining ‘‘construction, prosecution, 
completion, or repair’’ as including 
‘‘[a]ll types of work done on a particular 
building or work at the site thereof . . . 
by laborers and mechanics employed by 
a construction contractor or 
construction subcontractor (or, under 
the United States Housing Act of 1937; 
the Housing Act of 1949; and the Native 
American Housing Assistance and Self- 
Determination Act of 1996, all work 
done in the construction or 
development of the project)’’); existing 
regulation 29 CFR 5.2(i) (‘‘The 
manufacture or furnishing of materials, 
articles, supplies or equipment . . . is 
not a building or work within the 
meaning of the regulations in this part 
unless conducted in connection with 
and at the site of such a building or 
work as is described in the foregoing 


sentence, or under the United States 
Housing Act of 1937 and the Housing 
Act of 1949 in the construction or 
development of the project.’’). 


d. Relevant Regulatory History and Case 
Law 


The regulatory provisions discussed 
above were shaped by three appellate 
court decisions between 1992 and 2000. 
The language in § 5.2(l) that deems 
dedicated sites such as batch plants and 
borrow pits part of the site of the work 
only if they are ‘‘adjacent or virtually 
adjacent’’ to the construction site was 
adopted in 2000 in response to Ball, Ball 
& Brosamer, Inc. v. Reich, 24 F. 3d 1447 
(D.C. Cir. 1994) and L.P. Cavett 
Company v. U.S. Dep’t of Labor, 101 
F.3d 1111 (6th Cir. 1996), which 
concluded that batch plants located 
only a few miles from the construction 
site (2 miles in Ball, 3 miles in L.P. 
Cavett) were not part of the ‘‘site of the 
work.’’ See 65 FR 80268 (‘‘2000 final 
rule’’).82 The ‘‘adjacent or virtually 
adjacent’’ requirement in the current 
regulatory text is one that the courts in 
Ball and L.P. Cavett suggested would be 
permissible. Similarly, the provision in 
§ 5.2(j)(2) that excludes, with narrow 
exceptions, ‘‘the transportation of 
materials or supplies to or from the site 
of the work’’ from coverage stems from 
a 1992 interim final rule, see 57 FR 
19204 (May 4, 1992) (‘‘1992 IFR’’), that 
implemented Building & Construction 
Trades Dep’t, AFL–CIO v. U.S. Dep’t of 
Labor Wage Appeals Bd. (Midway), in 
which the D.C. Circuit held that drivers 
of a prime contractor’s subsidiary who 
picked up supplies and transported 
them to the job site were not covered by 
the DBA because ‘‘the Act applies only 
to employees working directly on the 
physical site of the public building or 
public work under construction.’’ 932 
F.2d 985, 990 (D.C. Cir. 1991).83 


(2) Proposed Regulatory Revisions 


The Department proposes the 
following regulatory changes related to 
the ‘‘site of the work’’ requirement: (1) 
Revising the definition of ‘‘site of the 
work’’ to further encompass certain 
construction of significant portions of a 
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84 http://modular.org/documents/public/ 
PrefabModularSmartMarketReport2020.pdf. 


85 https://www.gsa.gov/cdnstatic/SCHEDULE_56_
-_ORDERING_GUIDE.pdf. 86 See note 85, supra. 


building or work at secondary 
worksites, (2) clarifying the application 
of the ‘‘site of the work’’ principle to 
flaggers, (3) revising the regulations to 
better delineate and clarify the ‘‘material 
supplier’’ exemption, and (4) revising 
the regulations to set clear standards for 
DBA coverage of truck drivers. Each 
proposal is explained in turn. 


a. Coverage of Construction Work at 
Secondary Construction Sites 


In the 2000 final rule, the Department 
amended the definition of ‘‘site of the 
work’’ to include a site away from the 
location where the building or work will 
remain, where the site is established 
specifically for the performance of the 
contract or project and a ‘‘significant 
portion’’ of a building or work is 
constructed at the site. 29 CFR 5.2(l)(1). 
The Department explained that this 
change was intended to respond to 
technological developments that had 
enabled companies in some cases to 
construct entire portions of public 
buildings or works off-site, leaving only 
assembly or placement of the building 
or work remaining. See 65 FR 80273 
(describing ‘‘the innovative construction 
techniques developed and currently in 
use, which allow significant portions of 
public buildings and public works to be 
constructed at locations other than the 
final resting place of the building or 
work’’). The Department cited examples, 
including a dam project where ‘‘two 
massive floating structures, each about 
the length of a football field’’ were 
constructed upriver and then floated 
downriver and submerged, the 
construction and assembly of military 
housing units in Portland for final 
placement in Alaska, and the 
construction of modular units to be 
assembled into a mobile service tower 
for Titan missiles. See id. (citing ATCO 
Construction, Inc., WAB No. 86–1 (Aug. 
22, 1986), and Titan IV Mobile Serv. 
Tower, WAB No. 89–14 (May 10, 1991)). 


The Department stressed that this new 
provision would apply only at a 
location where ‘‘such a large amount of 
construction is taking place that it is fair 
and reasonable to view such location as 
a site where the public building or work 
is being constructed,’’ and reaffirmed its 
longstanding position that ‘‘[o]rdinary 
commercial fabrication plants, such as 
plants that manufacture prefabricated 
housing components,’’ are not part of 
the site of the work. 65 FR at 80274; see, 
e.g., AAM 86 (Feb. 11, 1970) at 1–2 
(explaining that the site of the work 
does not include a contractor’s 
permanent ‘‘fabrication plant[s] . . . 
whose locations and continuance are 
governed by his general business 
operations . . . even though mechanics 


and laborers working at such an 
establishment may . . . make doors, 
windows, frames, or forms’’). It 
accordingly described this expansion of 
coverage as a narrow one. See 65 FR at 
80276 (‘‘[T]he Department believes that 
the instances where substantial amounts 
of construction are performed at one 
location and then transported to another 
location for final installation are rare.’’). 
Consistent with this amendment, the 
Department also revised § 5.2(j) to cover 
transportation of portion(s) of the 
building or work between such a site 
and the location where the building or 
work would remain. 


Since 2000, technological 
developments have continued to 
facilitate off-site construction that 
replaces on-site construction to an even 
greater degree, and the Department 
expects such trends to continue in the 
future. For example, one recent industry 
analysis notes that both design firms 
and contractors ‘‘are forecasting 
expanded use of both [prefabrication 
and modular construction] over the 
coming years as the benefits are more 
widely measured, owners become 
increasingly comfortable with the 
process and the outcomes, and the 
industry develops more resources to 
support innovative applications.’’ Dodge 
Data and Analytics, Prefabrication and 
Modular Construction 2020 (2020), at 
4.84 In the specific context of Federal 
government contracting, a GSA 
document cites several benefits to ‘‘pre- 
engineered’’ or ‘‘modular’’ construction, 
including decreased construction time, 
cost savings, and fewer environmental 
and safety hazards. GSA, Schedule 56— 
Building and Building Materials, 
Industrial Service and Supplies, Pre- 
Engineered/Prefabricated Buildings 
Customer Ordering Guide (GSA 
Schedule 56), at 5–7.85 


In the 2000 final rule, the Department 
explained that ‘‘[i]t [was] the 
Department’s intention in [that] 
rulemaking to require in the future that 
workers who construct significant 
portions of a Federal or federally 
assisted project at a location other than 
where the project will finally remain, 
will receive prevailing wages as 
Congress intended when it enacted the 
Davis-Bacon and related Acts.’’ 65 FR at 
80274. However, by limiting such 
coverage to facilities that are established 
specifically for the performance of a 
particular contract or project, the 
current regulation falls short of its stated 
goal. The Department stated at the time 


that this limit was necessary to exclude 
‘‘[o]rdinary commercial fabrication 
plants, such as plants that manufacture 
prefabricated housing components.’’ 65 
FR at 80274. However, such an 
exclusion can be more effectively 
accomplished with language that 
expands on the term ‘‘significant 
portion.’’ 


The Department accordingly proposes 
to revise Davis-Bacon coverage of off- 
site construction of ‘‘significant 
portions’’ of a building or work so that 
such coverage is not limited to facilities 
established specifically for the 
performance of a contract or project. 
Rather, the Department proposes to 
amend the definition of ‘‘site of the 
work’’ to include off-site construction 
where the ‘‘significant portions’’ are 
constructed for specific use in a 
designated building or work, rather than 
simply reflecting products that the 
contractor or subcontractor makes 
available to the general public. The 
Department also proposes to explain the 
term ‘‘significant portions’’ to ensure 
that this expansion does not result in 
the coverage of activities that have long 
been understood to be outside the 
DBA’s scope. 


Specifically, the Department proposes 
to explain that ‘‘significant portion’’ 
means that entire portions or modules of 
the building or work, as opposed to 
smaller prefabricated components, are 
delivered to the place where the 
building or work will remain, with 
minimal construction work remaining 
other than the installation and/or 
assembly of the portions or modules. As 
the Midway court observed, the 1932 
House debate on the DBA demonstrates 
that its drafters understood that off-site 
prefabrication sites would generally not 
beconsidered part of the site of the 
work. See Midway, 932 F.2d at 991 n.12. 
As in 2000, the Department does not 
propose to alter this well-established 
principle. Such prefabrication, however, 
is distinguishable from modern methods 
of ‘‘pre-engineering’’ or ‘‘modular’’ 
construction, in which significant 
portions of a building or work are 
constructed and then simply assembled 
onsite ‘‘similar to a child’s building 
block kit.’’ GSA Schedule 56 at 5.86 
Under the latter circumstances, as the 
Department noted in 2000, ‘‘such a large 
amount of construction is taking place 
[at an offsite location] that it is fair and 
reasonable to view such location as a 
site where the public building or work 
is being constructed.’’ 65 FR at 80274; 
see also id. at 80272 (stating that ‘‘the 
Department views such [secondary 
construction] locations as the actual 
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87 The Department notes that under this 
definition, an employer that contracts only for 
pickup of materials from the site of the work is not 
a material supplier but a subcontractor. This is 
consistent with the plain meaning of the term 
‘‘material supplier’’ and with the Department’s case 
law. See Kiewit-Shea, Case No. 84–DBA–34, 1985 
WL 167240 (OALJ Sept. 6, 1985), at *2 (concluding 
that companies whose contractual duties ‘‘called for 
hauling away material and not for its supply’’ were 
subcontractors, not material suppliers’’), aff’d, 
Maryland Equipment, Inc., WAB No. 85–24, 1986 
WL 193110 (June 13, 1986). 


physical site of the public building or 
work being constructed’’). In other 
words, when ‘‘significant portions’’ of a 
building or work that historically would 
have been built where the building or 
work will ultimately remain are instead 
constructed elsewhere, the exclusion 
from the DBA of laborers and mechanics 
engaged in such construction is 
inconsistent with the DBA. 


In light of the contractor/material 
supplier distinction discussed above, 
the Department also proposes to add, as 
an additional requirement for coverage 
of offsite construction, that the portions 
or modules are constructed for specific 
use in a designated building or work, 
rather than simply reflecting products 
that the contractor or subcontractor 
makes available to the general public. 
When significant portions or modules 
are constructed specifically for a 
particular building or work and not as 
part of the contractor’s regular 
manufacturing operations, the company 
is not a material supplier but a 
contractor or subcontractor. See United 
Constr. Co., Inc., WAB No. 82–10, 1983 
WL 144675, at *3 (Jan. 14, 1983) 
(examining, as part of an inquiry into 
whether support activities are on the 
‘‘site of the work,’’ ‘‘whether the 
activities are sufficiently independent of 
the primary project to determine that 
the function of the support activities 
may be viewed as similar to that of 
materialman’’). 


For clarity, the Department also 
proposes to amend § 5.2 to use the term 
‘‘secondary construction sites’’ to 
describe such locations, and to use the 
term ‘‘primary construction sites’’ to 
describe the place where the building or 
work will remain. The Department 
additionally proposes to use the term 
‘‘nearby dedicated support site’’ to 
describe locations such as batch plants 
that are part of the site of the work 
because they are dedicated exclusively, 
or nearly so, to the project, and are 
adjacent or nearly adjacent to a primary 
or secondary construction site. 


The Department specifically seeks 
public comment on (1) examples of the 
types of off-site construction techniques 
described above, and the extent to 
which they are used in government and 
government-funded contracting, and (2) 
whether the proposed limits, including 
the clarification of ‘‘significant portion,’’ 
are appropriate. 


b. Clarification of Application of ‘‘Site 
of the Work’’ Principle to Flaggers 


The Department also proposes to 
clarify that workers engaged in traffic 
control and related activities adjacent or 
nearly adjacent to the primary 
construction site are working on the site 


of the work. Often, particularly for 
heavy and highway projects, it is 
necessary to direct pedestrian or 
vehicular traffic around or away from 
the primary construction site. Certain 
workers of contractors or 
subcontractors, typically called 
‘‘flaggers’’ or ‘‘traffic directors,’’ may 
therefore engage in activities such as 
setting up barriers and traffic cones, 
using a flag and/or stop sign to control 
and direct traffic, and related activities 
such as helping heavy equipment move 
in and out of construction zones. 
Although some flaggers work within the 
confines of the primary construction 
site, others work outside of that area and 
do not enter the construction zone itself. 


The Department has previously 
explained that flaggers are laborers or 
mechanics within the meaning of the 
DBA. See AAM 141 (Aug. 16, 1985); 
FOH 15e10(a); Superior Paving & 
Materials, Inc., ARB No. 99–065 (June 
12, 2002). The Department now 
proposes to clarify, in the definition of 
‘‘nearby dedicated support sites,’’ that 
such workers, even if they are not 
working precisely on the site where the 
building or work would remain, are 
working on the site of the work if they 
work at a location adjacent or virtually 
adjacent to the primary construction 
site, such as a few blocks away or a 
short distance down a highway. 
Although the Department believes that 
any adjacent or virtually adjacent 
locations at which such work is 
performed are included within the 
current regulatory ‘‘site of the work’’ 
definition, given that questions have 
arisen regarding this coverage issue, the 
Department proposes to make this 
principle explicit. 


As the Department has previously 
noted, such work by flaggers and traffic 
operators is integrally related to other 
construction work at the worksite and 
construction at the site would not be 
possible otherwise. See AAM 141; FOH 
15e10(a). Additionally, as noted above 
and as the ARB has previously 
explained, the principle of adjacency or 
virtual adjacency in this context is 
consistent with the statutory ‘‘site of the 
work’’ limitation as interpreted by 
courts. See Bechtel Constructors Corp., 
ARB No. 97–149, 1998 WL 168939, at *5 
(March 25, 1998) (explaining that ‘‘it is 
not uncommon or atypical for 
construction work related to a project to 
be performed outside the boundaries 
defined by the structure that remains 
upon completion of the work,’’ such as 
where a crane in an urban environment 
is positioned adjacent to the future 
building site). This proposed change 
would therefore be consistent with the 
DBA and would eliminate any 


ambiguity regarding these workers’ 
coverage. 


c. Clarification of ‘‘Material Supplier’’ 
Distinction 


Next, the Department proposes to 
clarify the distinction between 
subcontractors and ‘‘material suppliers’’ 
and to make explicit that employees of 
material suppliers are not covered by 
the DBA and most of the Related Acts. 
Although, as explained above, this 
distinction has existed since the DBA’s 
inception, the precise line between 
‘‘material supplier’’ and ‘‘subcontractor’’ 
is not always clear, and is sometimes 
the subject of litigation. 


The Department proposes to clarify 
the scope of the material supplier 
exception consistent with case law and 
WHD guidance. First, the Department 
proposes to add a new definition of 
‘‘material supplier’’ to § 5.2, and to 
define the term as an employer meeting 
three criteria: First, the employer’s only 
obligations for work on the contract or 
project are the delivery of materials, 
articles, supplies, or equipment, which 
may include pickup in addition to, but 
not exclusive of, delivery; 87 second, the 
employer also supplies materials to the 
general public; and third, the 
employer’s facility manufacturing the 
materials, articles, supplies, or 
equipment, is neither established 
specifically for the contract or project 
nor located at the site of the work. See 
H.B. Zachry, 344 F.2d at 359; AAM 5 
(Dec. 26, 1957); AAM 31 (Dec. 11, 1961); 
AAM 36 (Mar. 16, 1962); AAM 45 (Nov. 
9, 1962); AAM 53 (July 22, 1963). The 
subsection further clarifies that if an 
employer, in addition to being engaged 
in material supply and pickup, also 
engages in other construction, 
prosecution, completion, or repair work 
at the site of the work, it is not a 
material supplier but a subcontractor. 
See PWRB, DBA/DBRA Compliance 
Principles, at 7–8 (‘‘[I]f a material 
supplier, manufacturer, or carrier 
undertakes to perform a part of a 
construction contract as a subcontractor, 
its laborers and mechanics employed at 
the site of the work would be subject to 
Davis-Bacon labor standards in the same 
manner as those employed by any other 
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contractor or subcontractor.’’); FOH 
15e16(c) (same). 


While the Davis-Bacon regulations 
have not previously included 
definitions of ‘‘contractor’’ or 
‘‘subcontractor,’’ this proposed rule, as 
discussed above, would add such 
definitions into § 5.2. The Department 
therefore proposes to incorporate the 
material supplier exception into the 
proposed new definition of 
‘‘contractor,’’ which is incorporated into 
the proposed definition of 
‘‘subcontractor.’’ Specifically, the 
Department proposes to exclude 
material suppliers from the regulatory 
definition of ‘‘contractor,’’ with the 
exception of entities performing work 
under Related Acts that apply the Davis- 
Bacon labor standards to all laborers 
and mechanics employed in a project’s 
development, given that, as explained, 
the application of such statutes is not 
limited to ‘‘contractors’’ or 
‘‘subcontractors.’’ 


d. Coverage of Time for Truck Drivers 
Finally, the Department proposes to 


revise the regulations to clarify coverage 
of truck drivers under the DBA. Since 
Midway, various questions have arisen 
regarding the application of the DBA 
and the Related Acts to truck drivers. 
While the Department’s regulations 
address this issue to a certain extent, the 
Department has expanded on these 
issues in regulatory preambles and 
subregulatory guidance, which differ 
depending on whether truck drivers are 
employed by material suppliers or by 
contractors or subcontractors. 


As noted above, the DBA does not 
apply to workers employed by bona fide 
material suppliers. However, under 
current WHD policy, if a material 
supplier, in addition to providing 
supplies, also performs onsite 
construction, alteration, or repair work 
as a subcontractor—such as a precast 
concrete item supplier that also repairs 
and cleans such items at the worksite or 
an equipment rental dealer that also 
repairs its leased equipment onsite— 
then its workers are covered for any on- 
site time for such construction work that 
is ‘‘more than . . . incidental.’’ FOH 
15e16(c); PWRB, DBA/DBRA 
Compliance Principles at 7–8. For 
enforcement purposes, if a material 
supplier’s worker spends more than 20 
percent of the workweek performing 
such construction work on-site, all of 
the employee’s on-site time during that 
workweek is covered. 


For truck drivers employed by 
contractors or subcontractors, the 
Department has explained that such 
drivers’ time is covered under certain 
circumstances. See FOH 15e22. First, 


‘‘truck drivers who haul materials or 
supplies from one location on the site of 
the work to another location on the site 
of the work’’ are covered. 65 FR at 
80275. Such ‘‘on-site hauling’’ is 
unaffected by Midway, which concerned 
the coverage of off-site hauling. Based 
on the same principle, any other 
construction work that drivers perform 
on the site of the work that is not related 
to off-site hauling is also covered. See 
FOH 15e22(a)(1) (stating that drivers are 
covered ‘‘for time spent working on the 
site of the work’’). Second, ‘‘truck 
drivers who haul materials or supplies 
from a dedicated facility that is adjacent 
or virtually adjacent to the site of the 
work’’ are covered for all of their time 
spent in those activities. 65 FR at 
80275–76; 29 CFR 5.2(j)(1)(iv)(A); FOH 
15e22(a)(3). Such drivers are hauling 
materials or supplies between two 
locations on the site of the work, and 
given the requirement of adjacency or 
virtual adjacency, any intervening off- 
site time is likely extremely minimal. 
Third, drivers are covered for time spent 
transporting portion(s) of the building or 
work between a secondary site, 
established specifically for contract or 
project performance and where a 
‘‘significant portion’’ of the work is 
constructed, and the site where the 
building or work will remain. See 29 
CFR 5.2(j)(1)(iv)(B); 65 FR at 80276; 
FOH 15e22(a)(4). As the Department has 
explained, ‘‘under these 
circumstances[,] the site of the work is 
literally moving between the two work 
sites,’’ 65 FR 57269, 57273, and as such, 
‘‘workers who are engaged in 
transporting a significant portion of the 
building or work between covered sites 
. . . are ‘employed directly upon the 
site of the work[.]’ ’’ 65 FR at 80276. 
Fourth, drivers are covered for any time 
spent on the site of the work that is 
related to hauling materials to or from 
the site, such as loading or unloading 
materials, provided that such time is 
more than de minimis—a standard that, 
as currently applied, excludes drivers 
‘‘who come onto the site of the work for 
only a few minutes at a time merely to 
drop off construction materials.’’ 65 FR 
at 80276; FOH 15e22(a)(2); PWRB, DBA/ 
DBRA Compliance Principles, at 6–7. 


Feedback from stakeholders, 
including contractors and contracting 
agencies, indicates that there is 
significant uncertainty regarding this 
topic. Such uncertainty includes the 
distinction between drivers for material 
supply companies versus drivers for 
construction contractors or 
subcontractors; what constitutes de 
minimis; whether the de minimis 
determination is made on a per trip, per 


day, or per week basis; and whether the 
20 percent threshold for construction 
work performed onsite by material 
supply drivers is also applicable to 
delivery time spent on site by drivers 
employed by a contractor or 
subcontractor. This lack of clarity has 
also led to divergent interpretations by 
Department ALJs. Compare Rogers 
Group, ALJ No. 2012–DBA–00005 
(OALJ May 28, 2013) (concluding that a 
subcontractor was not required to pay 
its drivers prevailing wages for 
sometimes-substantial amounts of on- 
site time (as much as 7 hours 30 
minutes in a day) making deliveries of 
gravel, sand, and asphalt from offsite) 
with E.T. Simonds Constr. Co., ALJ No. 
2021–DBA–00001 (OALJ May 25, 2021), 
appeal pending, ARB No. 21–054 
(concluding that drivers employed by a 
subcontractor who hauled materials 
from the site of the work and spent at 
least 15 minutes per hour—25 percent 
of the workday—on site were covered 
for their onsite time). 


Taking the above into account, the 
Department proposes to revise the 
regulations to clarify coverage of truck 
drivers in the following manner: 


First, as noted above, the Department 
has proposed to clarify that employees 
of ‘‘material suppliers’’ are not covered 
by the DBRA, except for those Related 
Acts to which the material supplier 
exception does not apply. The proposed 
definition of a ‘‘material supplier’’ is 
limited to companies whose only 
contractual responsibilities are material 
supply and thus excludes companies 
that also perform any on-site 
construction, alteration, or repair. The 
Department believes that this proposed 
clarification will make the distinction 
between contractors/subcontractors and 
material suppliers clear. It also obviates 
the need for the 20 percent threshold for 
coverage of construction work 
performed onsite by material supply 
drivers discussed above, because, by 
definition, any drivers whose 
responsibilities include performing 
onsite construction work in addition to 
material supply are employed by 
subcontractors, not material suppliers. 
Thus, under this proposed rule, any 
time that drivers spend performing such 
construction work on the site of the 
work would be covered regardless of 
amount, as is the case for other laborers 
and mechanics. 


Second, the Department proposes to 
amend its regulations concerning the 
coverage of transportation by truck 
drivers who are included within the 
DBA’s scope generally (i.e., truck 
drivers employed by contractors and 
subcontractors, as well as any truck 
drivers employed in project 
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construction or development under 
certain Related Acts). Specifically, the 
Department proposes to amend the 
definition of ‘‘construction, prosecution, 
completion, or repair’’ in § 5.2 to 
include ‘‘transportation’’ under five 
specific circumstances, which the 
Department proposes to define, 
collectively, as ‘‘covered 
transportation’’: (1) Transportation that 
takes place entirely within a location 
meeting the definition of site of the 
work (for example, hauling materials 
from one side of a construction site to 
the other side of the same site); (2) 
transportation of portion(s) of the 
building or work between a ‘‘secondary 
construction site’’ and a ‘‘primary 
construction site’’; (3) transportation 
between a ‘‘nearby dedicated support 
site’’ and either a primary or secondary 
construction site; (4) a driver or driver’s 
assistant’s ‘‘onsite activities essential or 
incidental to offsite transportation,’’ 
discussed further below, where the 
driver or driver’s assistant’s time spent 
on the site of the work is not so 
insubstantial or insignificant that it 
cannot as a practical administrative 
matter be precisely recorded; and (5) 
any transportation and related activities, 
whether on or off the site of the work, 
by laborers and mechanics under a 
statute that extends Davis-Bacon 
coverage to all laborers and mechanics 
employed in the construction or 
development of a project. 


Items (1), (2), (3), and (5) set forth 
principles reflected in the current 
regulations, but in a clearer and more 
transparent fashion. Item (4) seeks to 
resolve the ambiguities discussed above 
regarding the coverage of on-site time by 
delivery drivers. Specifically, the 
Department proposes to explain that 
truck drivers and their assistants are 
covered for their time engaged in 
‘‘onsite activities essential or incidental 
to offsite transportation,’’ defined as 
activities by a truck driver or truck 
driver’s assistant on the site of the work 
that are essential or incidental to the 
transportation of materials or supplies 
to or from the site of the work, such as 
unloading, loading, and waiting time, 
where the driver or assistant’s time is 
not ‘‘so insubstantial or insignificant 
that it cannot as a practical 
administrative matter be precisely 
recorded.’’ 


This proposed language is identical to 
the standard the Department uses to 
describe the de minimis principle under 
the Fair Labor Standards Act. See 29 
CFR 785.47. Importantly, while the 
amount of time is relevant to this 
principle, the key inquiry is not merely 
whether the amount of time is small, but 
rather whether it is administratively 


feasible to track it, as the FLSA de 
minimis rule ‘‘applies only where there 
are uncertain and indefinite periods of 
time involved of a few seconds or 
minutes duration, and where the failure 
to count such time is due to 
considerations justified by industrial 
realities.’’ Id. (emphasis added). 
Moreover, ‘‘an employer may not 
arbitrarily fail to count as hours worked 
any part, however small, of the 
employee’s fixed or regular working 
time or practically ascertainable period 
of time he is regularly required to spend 
on duties assigned to him.’’ Id. Thus, 
under the proposed language, where a 
driver’s duties include dropping off 
and/or picking up materials on the site 
of the work, the driver must be 
compensated under the DBRA for any 
‘‘practically ascertainable’’ time spent 
on the site of the work. The Department 
anticipates that in the vast majority of 
cases, it will be feasible to record the 
amount of time a truck driver or driver’s 
assistant spends on the site of the work, 
and, therefore, that the Davis-Bacon 
labor standards will apply to any such 
time under the proposed rule. However, 
under the narrow circumstances where 
it is infeasible or impractical to measure 
a driver’s very small amount of time 
spent on the site of the work, such time 
need not be compensated under this 
proposed rule. 


This proposal is also consistent with 
the statutory ‘‘site of the work’’ 
restriction as interpreted in Midway. As 
the Department has previously 
explained, given the small amount of 
time the Midway drivers spent on-site, 
no party in the case had argued whether 
such on-site time alone could be subject 
to coverage. See 65 FR at 80275–76. 
Given that the court did not consider 
this issue, the Department does not 
understand Midway as precluding 
coverage of any time that drivers spend 
on the site of the work, ‘‘no matter how 
brief.’’ 65 FR at 80275–76. However, as 
with the FLSA, the Department 
proposes to exclude such time from 
DBRA coverage under the rare 
circumstances where it is very small in 
duration and industrial realities make it 
impossible or impractical to measure 
such time. 


e. Non-Substantive Changes for 
Conformance and Clarity 


In addition to the above changes, the 
Department proposes a number of 
revisions to the regulatory definitions 
related to the ‘‘site of the work’’ and 
‘‘material supplier’’ principle to 
conform to the above substantive 
revisions and for general clarity. The 
Department proposes to delete, from the 
definition of ‘‘building or work,’’ the 


language explaining that in general, 
‘‘[t]he manufacture or furnishing of 
materials, articles, supplies or 
equipment . . . is not a building or 
work.’’ Instead, the Department 
proposes to clarify in the definition of 
the term ‘‘construction (or prosecution, 
completion, or repair)’’ that 
‘‘construction, prosecution, completion, 
or repair’’ only includes ‘‘manufacturing 
or furnishing of materials, articles, 
supplies or equipment’’ under certain 
limited circumstances. Additionally, the 
Department proposes to remove the 
citation to Midway from the definition 
of the term ‘‘construction (or 
prosecution, completion, or repair)’’; 
although, as discussed above, some of 
the regulatory changes the Department 
has made reflect the holdings in the 
three appellate cases noted above, the 
Department does not believe it is 
necessary to cite the case in the 
regulation. 


The Department also proposes 
defining the term ‘‘development statute’’ 
to mean a statute that requires payment 
of prevailing wages under the Davis- 
Bacon labor standards to all laborers 
and mechanics employed in the 
development of a project. As noted 
above, some statutes extend Davis- 
Bacon coverage to all laborers and 
mechanics employed in the 
‘‘development’’ of a project, regardless 
of whether they are working on the site 
of the work or employed by 
‘‘contractors’’ or ‘‘subcontractors.’’ The 
current regulations reference three 
specific statutes—the United States 
Housing Act of 1937; the Housing Act 
of 1949; and the Native American 
Housing Assistance and Self- 
Determination Act of 1996—that fit this 
description, but do not consistently 
reference all three. Use of the defined 
term ‘‘development statute’’ would 
improve regulatory clarity and ensure 
that the regulations to not become 
obsolete if existing statutes meeting this 
description are revised or if new statutes 
meeting this description are added. The 
Department proposes to make 
conforming changes in § 5.5 to 
incorporate this new term. 


Finally, the Department proposes 
several linguistic changes to defined 
terms in § 5.2 to improve clarity and 
readability. 


(H) Paragraph Designations 


The Department is also proposing to 
amend § 5.2 to remove paragraph 
designations of defined terms and 
instead to list defined terms in 
alphabetical order. The Department 
proposes to make conforming edits 
throughout parts 1, 3, and 5 in any 
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provisions that currently reference 
lettered paragraphs of § 5.2. 


iii. Section 5.5 Contract Provisions and 
Related Matters 


The Department proposes to remove 
the table at the end of § 5.5 related to the 
display of OMB control numbers. This 
table aids in fulfilling the requirements 
of the Paperwork Reduction Act; 
however, the Department maintains an 
inventory of OMB control numbers on 
https://www.reginfo.gov under 
‘‘Information Collection Review.’’ This 
website is updated regularly and 
interested persons are encouraged to 
consult this website for the most up-to- 
date information. 


(A) 29 CFR 5.5(a)(1) 
The Department proposes to add 


language to § 5.5(a)(1) to state that the 
conformance process may not be used to 
split or subdivide classifications listed 
in the wage determination, and that 
conformance is appropriate only where 
the work which a laborer or mechanic 
performs under the contract is not 
within the scope of any classification 
listed on the wage determination, 
regardless of job title. This language 
reflects the principle that conformance 
is not appropriate when the work of the 
proposed classification is already 
performed by a classification on the 
wage determination. See 29 CFR 
5.5(a)(1)(ii)(A)(1). Even if workers 
perform only some of the duties of a 
classification, they are still performing 
work that is covered by the 
classification, and conformance of a 
new classification thus would be 
inappropriate. See, e.g., Fry Bros. Corp., 
1977 WL 24823, at *6 (contractor could 
not divide carpentry work between 
carpenters and carpenter tenders in 
order to pay a lower wage rate for a 
portion of the work; under the DBA it 
is not permissible to divide the work of 
a classification into several parts 
according to the contractor’s assessment 
of each worker’s skill and to pay for 
such division of the work at less than 
the specified rate for the classification). 
The proposed regulatory language is 
also in line with the principle that WHD 
must base its conformance decisions on 
the work to be performed by the 
proposed classification, not on the 
contractor’s own classification or 
perception of the workers’ skill. See 29 
CFR 5.5(a)(1)(i) (‘‘Such laborers and 
mechanics shall be paid the appropriate 
wage rate and fringe benefits . . . for the 
classification of work actually 
performed, without regard to skill 
. . . .’’); see also, e.g., Tele-Sentry Sec., 
Inc., WAB No. 87–43, 1987 WL 247062, 
at *7 (Sept. 11, 1987) (workers who 


performed duties falling within the 
electrician classification must be paid 
the electrician rate regardless of the 
employer’s classification of workers as 
laborers). The Department welcomes 
any comments on this proposal. 


The Department also proposes to 
make non-substantive revisions to 
current § 5.5(a)(1)(ii)(B) and (C) to more 
clearly describe the conformance 
request process, including by providing 
that contracting officers should submit 
the required conformance request 
information to WHD via email using a 
specified WHD email address. 


The Department has also proposed 
changes relating to the publication of 
rates for frequently conformed 
classifications. The Department’s 
proposed changes to this subsection are 
discussed above in part III.B.1.xii 
(‘‘Frequently conformed rates’’), 
together with proposed changes to § 1.3. 


The Department also proposes to add 
language to the contract clauses at 
§ 5.5(a)(1)(vi), (a)(6), and (b)(4) requiring 
the payment of interest on any 
underpayment of wages or monetary 
relief required by the contract. This 
language is consistent with and would 
be subject to the proposed discussion of 
interest in 29 CFR 5.10 (Restitution, 
criminal action), which requires that 
calculations of interest be carried out at 
the rate specified by the Internal 
Revenue Code for underpayment of 
taxes and compounded daily. 


(B) 29 CFR 5.5(a)(3) 
The Department proposes a number of 


revisions to § 5.5(a)(3) to better 
effectuate compliance and enforcement 
by clarifying and supplementing 
existing recordkeeping requirements. 
Similar changes proposed in § 5.5(c) are 
discussed here. 


As an initial matter, all references to 
employment (e.g., employee, employed, 
employing, etc.) in § 5.5(a)(3) and (c), as 
well as in § 5.6 and various other 
sections, have been revised to refer 
instead to ‘‘workers’’ or ‘‘laborers and 
mechanics.’’ These changes are 
discussed in greater detail below in 
section xxii, ‘‘Employment Relationship 
Not Required.’’ 


(1) 29 CFR 5.5(a)(3)(i) 
The Department proposes to amend 


§ 5.5(a)(3)(i) to clarify its longstanding 
interpretation and enforcement of this 
recordkeeping regulation to require 
contractors to maintain and preserve 
basic records and information, as well 
as certified payrolls. The required basic 
records include but are not limited to 
regular payroll (sometimes referred to as 
‘‘in-house’’ payroll) and additional 
records relating to fringe benefits and 


apprenticeship and training. The term 
regular payroll refers to any written or 
electronic records that the contractor 
uses to document workers’ days and 
hours worked, rate and method of 
payment, compensation, contact 
information, and other similar 
information, which provide the basis for 
the contractor’s subsequent submission 
of certified payroll. 


The Department also proposes to 
amend § 5.5(a)(3)(i) to clarify that 
regular payrolls and other basic records 
required by this section must be 
preserved for a period of at least 3 years 
after all the work on the prime contract 
is completed. In other words, even if a 
project takes more than 3 years to 
complete, contractors and 
subcontractors must keep payroll and 
basic records for at least 3 years after all 
the work on the prime contract has been 
completed. This revision expressly 
states the Department’s longstanding 
interpretation and practice concerning 
the period of time that contractors and 
subcontractors must keep payroll and 
basic records required by § 5.5(a)(3). 


The Department also proposes a new 
requirement that records required by 
§ 5.5(a)(3) and (c) must include last 
known worker telephone numbers and 
email addresses. Updating the Davis- 
Bacon regulations to require this 
additional worker contact information 
would reflect more modern and efficient 
methods of communication between 
workers and contractors, subcontractors, 
contracting agencies, and the 
Department’s authorized 
representatives. 


Another proposed revision in this 
section, as well as in § 5.5(c), clarifies 
the Department’s longstanding 
interpretation of these regulatory 
provisions that contractors and 
subcontractors must maintain records of 
each worker’s correct classification or 
classifications of work actually 
performed and the hours worked in 
each classification. See, e.g., Pythagoras 
Gen. Contracting Corp., ARB Nos. 08– 
107, 09–007, 2011 WL 1247207, at *7 
(Mar. 1, 2011) (‘‘If workers perform 
labor in more than one job 
classification, they are entitled to 
compensation at the appropriate wage 
rate for each classification according to 
the time spent in that classification, 
which time the employer’s payroll 
records must accurately reflect.’’), aff’d 
sub nom. Pythagoras Gen. Contracting 
Corp. v. U.S. Dep’t of Lab., 926 F. Supp. 
2d 490 (S.D.N.Y. 2013). Current 
regulations permit contractors and 
subcontractors to pay ‘‘[l]aborers or 
mechanics performing work in more 
than one classification . . . at the rate 
specified for each classification for the 
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88 The Department does not endorse or approve 
the use of any electronic submission system or 
monitoring tool(s). Although electronic monitoring 
tools can be a useful aid to compliance, successful 
submission of certified payrolls to an electronic 
submission system with such tools does not 
guarantee that a contractor is in compliance, 
particularly since not all violations can be detected 
through electronic monitoring tools. Contractors 
that use electronic submission systems remain 
responsible for ensuring compliance with Davis- 
Bacon labor standards provisions. 


89 https://www.fhwa.dot.gov/construction/cqit/ 
111204dol.cfm. 


time actually worked therein,’’ but only 
if ‘‘the employer’s payroll records 
accurately set forth the time spent in 
each classification in which work is 
performed.’’ 29 CFR 5.5(a)(1)(i). The 
proposed revisions similarly recognize 
that laborers or mechanics may perform 
work in more than one classification 
and more expressly provide that, in 
such cases, it is the obligation of 
contractors and subcontractors to 
accurately record information required 
by this section for each separate 
classification of work performed. 


By revising the language in 
§ 5.5(a)(3)(i) and (c) to require records of 
the ‘‘correct classification(s) of work 
actually performed,’’ the Department 
intends to clarify its longstanding 
interpretation that contractors and 
subcontractors must keep records of 
(and include on certified payrolls) hours 
worked segregated by each separate 
classification of work performed. It 
would continue to be the case that if a 
contractor or subcontractor fails to 
maintain such records of actual daily 
and weekly hours worked and correct 
classifications, then it must pay workers 
the rates of the classification of work 
performed with the highest prevailing 
wage and fringe benefits due. 


It is implicit—and expressly stated in 
various parts of current § 5.5—that 
records that contractors and 
subcontractors are required to maintain 
must be accurate and complete. See also 
40 U.S.C. 3145(b). The Department 
proposes to put contractors and 
subcontractors on further notice of their 
statutory, regulatory, and contractual 
obligations to keep accurate, correct, 
and complete records by adding the 
term ‘‘actually’’ in § 5.5(a)(3)(i) and (c) 
to modify ‘‘hours worked’’ and ‘‘work 
performed.’’ The current regulations 
require maintenance of records 
containing ‘‘correct classifications’’ and 
‘‘actual wages paid,’’ and this proposed 
revision is not intended to make any 
substantive change to the longstanding 
requirement that contractors and 
subcontractors keep accurate, correct, 
and complete records of all the 
information required in these sections. 


(2) 29 CFR 5.5(a)(3)(ii)–(iii) 
The Department proposes to revise 


the language in § 5.5(a)(3)(ii) and (iii) to 
expressly apply to all entities that might 
be responsible for maintaining the 
payrolls and basic records a contractor 
is required to submit weekly when a 
Federal agency is not a party to the 
contract. Currently, the specified 
records must be submitted to the 
‘‘applicant, sponsor, or owner’’ if a 
Federal agency is not a party to the 
contract. The proposed revision would 


add the language ‘‘or other entity, as the 
case may be, that maintains such 
records’’ to clarify that this requirement 
applies regardless of the role or title of 
the recipient of Federal assistance 
(through grants, loans, loan guarantees 
or insurance, or otherwise) under any of 
the statutes referenced by § 5.1. 


The Department proposes to revise 
§ 5.5(a)(3)(ii) by replacing the phrase ‘‘or 
audit of compliance with prevailing 
wage requirements’’ with ‘‘or other 
compliance action.’’ This revision 
clarifies that compliance actions may be 
accomplished by various means, not 
solely by an investigation or audit of 
compliance. A similar change is 
proposed in § 5.6. Compliance actions 
include, without limitation, full 
investigations, limited investigations, 
office audits, self-audits, and 
conciliations. This proposed revision 
expressly sets forth the Department’s 
longstanding practice and interpretation 
of this current regulatory language to 
encompass all types of Davis-Bacon 
compliance actions currently used by 
the Department, as well as any 
additional types that the Department 
may use in the future. This revision 
does not impose any new or additional 
requirements upon Federal agencies, 
applicants, sponsors, owners, or other 
entities, or on the Department, 
contractors, or subcontractors. 


The Department also proposes to add 
language to § 5.5(a)(3)(ii)(A) to codify 
the Department’s longstanding policy 
that contracting agencies and prime 
contractors can permit or require 
contractors to submit their certified 
payrolls through an electronic system, 
provided that the electronic submission 
system requires a legally valid 
electronic signature, as discussed below, 
and the contracting agency or prime 
contractor permits other methods of 
payroll submission in situations where 
the contractor is unable or limited in its 
ability to use or access the electronic 
system. See generally PWRB, DBA/ 
DBRA Compliance Principles, at 26. The 
Department encourages all contracting 
agencies to permit submission of 
certified payrolls electronically, so long 
as all of the required information and 
certification requirements are met. 
Nevertheless, contracting agencies 
determine which, if any, electronic 
submissions systems they will use, as 
certified payrolls are submitted directly 
to the contracting agencies. Electronic 
submission systems can reduce the 
recordkeeping burden and costs of 
record maintenance, and many such 
systems include compliance monitoring 


tools that may streamline the review of 
such payrolls.88 


However, under the proposal, 
agencies that require the use of an 
electronic submission system would be 
required to allow contractors to submit 
certified payrolls by alternative methods 
when contractors are not able to use the 
agency’s electronic submission system 
due to limitations on the contractor’s 
ability to access the system. For 
example, if a contractor does not have 
internet access or is unable to access the 
electronic submission system due to a 
disability, the contracting agency would 
be required to allow such a contractor 
to submit certified payrolls in a manner 
that accommodates these circumstances. 


The Department also proposes a new 
sub-paragraph, § 5.5(a)(3)(ii)(D), to 
reiterate the Department’s longstanding 
policy that, to be valid, the contractor’s 
signature on the certified payroll must 
either be an original handwritten 
signature or a legally valid electronic 
signature. Both of these methods are 
sufficient for compliance with the 
Copeland Act. See WHD Ruling Letter 
(Nov. 12, 2004) (‘‘Current law 
establishes that the proper use of 
electronic signatures on certified 
payrolls . . . satisfies the requirements 
of the Copeland Act and its 
implementing regulations.’’).89 Valid 
electronic signatures include any 
electronic process that indicates 
acceptance of the certified payroll 
record and includes an electronic 
method of verifying the signer’s 
identity. Valid electronic signatures do 
not include a scan or photocopy of a 
written signature. The Department 
recognizes that electronic submission of 
certified payroll expands the ability of 
contractors and contracting agencies to 
comply with the requirements of the 
Davis-Bacon and Copeland Acts. As a 
matter of longstanding policy, the 
Department considers an original 
signature to be legally binding evidence 
of the intention of a person with regard 
to a document, record, or transaction. 
Modern technologies and evolving 
business practices are rendering the 
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distinction between original paper and 
electronic signatures nearly obsolete. 


The Department proposes to add 
paragraph (a)(3)(iii) to § 5.5 to require all 
contractors, subcontractors, and 
recipients of Federal assistance to 
maintain and preserve Davis-Bacon 
contracts, subcontracts, and related 
documents for 3 years after all the work 
on the prime contract is completed. 
These related documents include, 
without limitation, contractors’ and 
subcontractors’ bids and proposals, as 
well as amendments, modifications, and 
extensions to contracts, subcontracts, or 
agreements. 


WHD routinely requests these 
contract documents in its DBRA 
investigations. In the Department’s 
experience, contractors and 
subcontractors that comply with the 
Davis-Bacon labor standards 
requirements usually, as a good 
business practice, maintain these 
contracts and related documents. It is 
also the Department’s experience that 
Davis-Bacon contractors and 
subcontractors that do not keep their 
contracts, agreements, and related 
legally binding documents are more 
likely to disregard their obligations to 
workers and subcontractors. Adding an 
express regulatory requirement that 
contractors and subcontractors maintain 
and provide these records to WHD 
would bolster enforcement of the labor 
standards provisions of the statutes 
referenced by § 5.1. This requirement 
would not relieve contractors or 
subcontractors from complying with any 
more stringent record retention 
requirements (e.g., longer record 
retention periods). 


This proposed revision also could 
help level the playing field for 
contractors and subcontractors that 
comply with Davis-Bacon labor 
standards. Like the current 
recordkeeping requirements, non- 
compliance with this new proposed 
requirement may result in the 
suspension of any further payment, 
advance, or guarantee of funds and may 
also be grounds for debarment action 
pursuant to 29 CFR 5.12. 


The Department proposes to 
renumber current § 5.5(a)(3)(iii) as 
§ 5.5(a)(3)(iv). In addition, the 
Department proposes to revise this re- 
numbered paragraph to clarify the 
records contractors and subcontractors 
are required to make available to the 
Federal agency (or applicant, sponsor, 
owner, or other entity, as the case may 
be) or the Department upon request. 
Specifically, the proposed revisions to 
§ 5.5(a)(3)(ii) and (iv), and the proposed 
new § 5.5(a)(3)(iii), expand and clarify 
the records contractors and 


subcontractors are required to make 
available for inspection, copying, or 
transcription by authorized 
representatives specified in this section. 
The Department also proposes adding a 
requirement that contractors and 
subcontractors must make available any 
other documents deemed necessary to 
determine compliance with the labor 
standards provisions of any of the 
statutes referenced by § 5.1. 


Current § 5.5(a)(3)(iii) requires 
contractors and subcontractors to make 
available the records set forth in 
§ 5.5(a)(3)(i) (Payrolls and basic 
records). The proposed revisions to re- 
numbered § 5.5(a)(3)(iv) ensure that 
contractors and subcontractors are 
aware that they are required to make 
available not only payrolls and basic 
records, but also the payrolls actually 
submitted to the contracting agency (or 
applicant, sponsor, owner, or other 
entity, as the case may be) pursuant to 
§ 5.5(a)(3)(ii), including the Statement of 
Compliance, as well as any contracts 
and related documents required by the 
proposed § 5.5(a)(3)(iii). These records 
help WHD determine whether 
contractors are in compliance with the 
labor standards provisions of any of the 
statutes referenced by § 5.1, and what 
the appropriate back wages and other 
remedies, if any, should be. The 
Department believes that these 
clarifications will remove doubt or 
uncertainty as to whether contractors 
are required to make such records 
available to the Federal agency (or 
applicant, sponsor, owner, or other 
entity, as the case may be) or the 
Department upon request. These 
revisions make explicit the 
Department’s longstanding practice and 
do not impose any new or additional 
requirements upon a Federal agency (or 
applicant, sponsor, owner, or other 
entity, as the case may be). 


The new or additional recordkeeping 
requirements in the proposed revisions 
to § 5.5(a)(3) likely do not impose an 
undue burden on contractors or 
subcontractors, as they likely already 
maintain worker telephone numbers 
and email addresses and may already be 
required by contracting agencies to keep 
contracts and related documents. These 
revisions also enhance the Department’s 
ability to provide education, outreach 
and compliance assistance to 
contractors and subcontractors awarded 
contracts subject to the Davis-Bacon 
labor standards provisions. 


Finally, the Department in re- 
numbered § 5.5(a)(3)(iv)(B) proposes to 
add a sanction for contractors and other 
persons that fail to submit the required 
records in § 5.5(a)(3) or make those 
records available to WHD within the 


time WHD requests that the records be 
produced. Specifically, the Department 
proposes that contractors that fail to 
comply with WHD record requests will 
be precluded from introducing as 
evidence in an administrative 
proceeding under 29 CFR part 6 any of 
the required records that were not 
provided or made available to WHD. 
The Department proposes this sanction 
to enhance enforcement of 
recordkeeping requirements and 
encourage cooperation with its 
investigations and other compliance 
actions. The proposal provides that 
WHD will take into consideration a 
reasonable request from the contractor 
or person for an extension of the time 
for submission of records. WHD will 
determine the reasonableness of the 
request and may consider, among other 
things, the location of the records and 
the volume of production. 


(C) 29 CFR 5.5(a)(4) Apprentices 
The Department proposes to 


reorganize § 5.5(a)(4)(i) so that each of 
the four apprentice-related topics it 
addresses—rate of pay, fringe benefits, 
apprenticeship ratios, and reciprocity— 
are more clearly and distinctly 
addressed. These proposed revisions are 
not substantive. In addition, the 
Department proposes to revise the 
subsection of § 5.5(a)(4)(i) regarding 
reciprocity to better align with the 
purpose of the DBA and the 
Department’s Employment and Training 
Administration (ETA) regulation at 29 
CFR 29.13(b)(7) regarding the applicable 
apprenticeship ratios and wage rates 
when work is performed by apprentices 
in a different State than the State in 
which the apprenticeship program was 
originally registered. 


Section 5.5(a)(4)(i) provides that 
apprentices may be paid less than the 
prevailing rate for the work they 
perform if they are employed pursuant 
to, and individually registered in, a 
bona fide apprenticeship program 
registered with ETA’s Office of 
Apprenticeship (OA) or with a State 
Apprenticeship Agency (SAA) 
recognized by the OA. In other words, 
in order to employ apprentices on a 
Davis-Bacon project at lower rates than 
the prevailing wage rates applicable to 
journeyworkers, contractors must 
ensure that the apprentices are 
participants in a federally registered 
apprenticeship program or a State 
apprenticeship program registered by a 
recognized SAA. Any worker listed on 
a payroll at an apprentice wage rate who 
is not employed pursuant to and 
individually registered in such a bona 
fide apprenticeship program must be 
paid the full prevailing wage listed on 
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90 Proposed Rule, Labor Standards Provisions 
Applicable to Contracts Covering Federally 
Financed and Assisted Construction, 44 FR 77080, 
77085 (Dec. 28, 1979). 


91 Final Rule, Labor Standards Provisions 
Applicable to Contracts Covering Federally 
Financed and Assisted Construction, 46 FR 4380, 
4383 (Jan. 16, 1981). 


92 Id. The 1981 final rule was suspended, but the 
apprenticeship portability provision in § 5.5 was 
ultimately proposed and issued unchanged by a 
final rule issued in 1982. See Final Rule, Labor 
Standards Provisions Applicable to Contracts 
Covering Federally Financed and Assisted 
Construction, 47 FR 23658, 23669 (May 28, 1982). 


93 See Apprenticeship Programs, Labor Standards 
for Registration, Amendment of Regulations Notice 
of Proposed Rulemaking, 72 FR 71020 (Dec. 13, 
2007). 


94 Id. at 71026. 
95 Id. 
96 Final Rule, Apprenticeship Programs, Labor 


Standards for Registration, Amendment of 
Regulations, 73 FR 64402, 64419 (Oct. 29, 2008). 


97 Id. 98 Id. at 64420. See 29 CFR 29.13(b)(7). 


the applicable wage determination for 
the classification of work performed. 
Additionally, any apprentice performing 
work on the site of the work in excess 
of the ratio permitted under the 
registered program must be paid not less 
than the full wage rate listed on the 
applicable wage determination for the 
classification of work performed. 


In its current form, § 5.5(a)(4)(i) 
further provides that when a contractor 
performs construction on a project in a 
locality other than the one in which its 
program is registered, the ratios and 
wage rates (expressed in percentages of 
the journeyworker’s hourly rate) 
specified in the contractor’s or 
subcontractor’s registered program will 
be observed. Under this provision, the 
ratios and wage rates specified in a 
contractor’s or subcontractor’s registered 
program are ‘‘portable,’’ such that they 
apply not only when the contractor 
performs work in the locality in which 
it was originally registered (sometimes 
referred to as the contractor’s ‘‘home 
State’’) but also when a contractor 
performs work on a project located in a 
different State (sometimes referred to as 
the ‘‘host State’’). In contrast, as part of 
a 1979 NPRM, the Department proposed 
essentially the opposite approach, i.e., 
that apprentice ratios and wage rates 
would not be portable and that, instead, 
when a contractor performs 
construction on a project in a locality 
other than the one in which its program 
is registered, ‘‘the ratios and wage rates 
(expressed in percentages of the 
journeyman’s hourly rate) specified in 
plan(s) registered for that locality shall 
be observed.’’ 90 


In adopting the current approach in a 
final rule issued in 1981, the 
Department noted that several 
commenters had objected to the 
proposal to apply the apprentice ratios 
and wage rates in the location where 
construction is performed, rather than 
the ratios and wage rates applicable in 
the location in which the program is 
registered.91 The Department explained 
that, in light of these comments, ‘‘[u]pon 
reconsideration, we decided that to 
impose different plans on contractors, 
many of which work in several locations 
where there could be differing 
apprenticeship standards, would be 


adding needless burdens to their 
business activities.’’ 92 


In 2008, ETA amended its 
apprenticeship regulations in a manner 
that is seemingly in tension with the 
1981 final rule’s approach to Davis- 
Bacon apprenticeship ‘‘portability.’’ 
Specifically, in December 2007, ETA 
issued an NPRM to revise the agency’s 
labor standards for the registration of 
apprenticeship programs regulations.93 
One of the NPRM proposals was to 
expand the provisions of then-existing 
29 CFR 29.13(b)(8), which at that time 
provided that in order to be recognized 
by ETA, an SAA must grant reciprocal 
recognition to apprenticeship programs 
and standards registered in other 
States—except for apprenticeship 
programs in the building and 
construction trades.94 ETA proposed to 
move the provision to 29 CFR 
29.13(b)(7) and to remove the exception 
for the building and construction 
trades.95 In the preamble to the final 
rule issued on October 29, 2008, ETA 
noted that several commenters had 
expressed concern that it was ‘‘unfair 
and economically disruptive to allow 
trades from one State to use the pay 
scale from their own State to bid on 
work in other States, particularly for 
apprentices employed on projects 
subject to the Davis-Bacon Act.’’ 96 The 
preamble explained that ETA ‘‘agree[d] 
that the application of a home State’s 
wage and hour and apprentice ratios in 
a host State could confer an unfair 
advantage to an out-of-state contractor 
bidding on a Federal public works 
project.’’ 97 Further, the preamble noted 
that, for this reason, ETA’s negotiations 
of memoranda of understanding with 
States to arrange for reciprocal approval 
of apprenticeship programs in the 
building and construction trades have 
consistently required application of the 
host State’s wage and hour and 
apprenticeship ratio requirements. 
Accordingly, the final rule added a 
sentence to 29 CFR 29.13(b)(7) to clarify 
that the program sponsor seeking 
reciprocal approval must comply with 


the host State’s wage and hour and 
apprentice ratio standards.98 


In order to better harmonize the 
Davis-Bacon regulations and ETA’s 
apprenticeship regulations, the 
Department proposes to revise 
§ 5.5(a)(4)(i) to reflect that contractors 
employing apprentices to work on a 
DBRA project in a locality other than 
the one in which the apprenticeship 
program was originally registered must 
adhere to the apprentice wage rate and 
ratio standards of the project locality. As 
noted above, the general rule in 
§ 5.5(a)(4)(i) is that contractors may pay 
less than the prevailing wage rate for the 
work performed by an apprentice 
employed pursuant to and individually 
registered in a bona fide apprenticeship 
program registered with ETA or an OA- 
recognized SAA. Under ETA’s 
regulation at 29 CFR 29.13(b)(7), if a 
contractor has an apprenticeship 
program registered for one State but 
wishes to employ apprentices to work 
on a project in a different State with an 
SAA, the contractor must seek and 
obtain reciprocal approval from the 
project State SAA and adhere to the 
wage rate and ratio standards approved 
by the project State SAA. Accordingly, 
upon receiving reciprocal approval, the 
apprentices in such a scenario would be 
considered to be employed pursuant to 
and individually registered in the 
program in the project State, and the 
terms of that reciprocal approval would 
apply for purposes of the DBRA. The 
Department’s proposed revision 
requiring contractors to apply the ratio 
and wage rate requirements from the 
relevant apprenticeship program for the 
locality where the laborers and 
mechanics are working therefore better 
aligns with ETA’s regulations on 
recognition of SAAs and is meant to 
eliminate potential confusion that could 
result for Davis-Bacon contractors 
subject to both ETA and WHD rules 
regarding apprentices. The proposed 
revision also better comports with the 
DBA’s statutory purpose to eliminate 
the unfair competitive advantage 
conferred on contractors from outside of 
a geographic area bidding on a Federal 
construction contract based on lower 
wage rates (and, in the case of 
apprentices, differing ratios of 
apprentices paid a percentage of the 
journeyworker rate for the work 
performed) than those that prevail in the 
location of the project. 


The Department notes that multiple 
apprenticeship programs may be 
registered in the same State, and that 
such programs may cover different 
localities of that State and require 
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99 See Final Rule, Labor Standards Applicable to 
Contracts Covering Federally Financed and 
Assisted Construction, 36 FR 19304 (Oct. 2, 1971) 
(defining trainees as individuals working under a 
training program certified by ETA’s predecessor 
agency, the Manpower Administration’s Bureau of 
Apprenticeship and Training). 


100 The new language also clarifies that, 
consistent with the proposed language in § 5.10, 
such responsibility also extends to any interest 
assessed on backwages or other monetary relief. 


different apprenticeship wage rates and 
ratios within those separate localities. If 
apprentices registered in a program 
covering one State locality will be doing 
apprentice work in a different locality of 
the same State, and different apprentice 
wage and ratio standards apply to the 
two different localities, the proposed 
rule would require compliance with the 
apprentice wage and ratio standards 
applicable to the locality where the 
work will be performed. The 
Department welcomes comments as to 
whether adoption of a consistent rule, 
applicable regardless of whether the 
project work is performed in the same 
State as the registered apprenticeship 
program, best aligns with the statutory 
purpose of the DBA and would likely be 
less confusing to apply. 


Lastly, the Department proposes to 
remove the regulatory provisions 
regarding trainees currently set out in 
§§ 5.2(n)(2) and 5.5(a)(4)(ii), and to 
remove the references to trainees and 
training programs throughout parts 1 
and 5. Current § 5.5(a)(4)(ii) permits 
‘‘trainees’’ to work at less than the 
predetermined rate for the work 
performed, and § 5.2(n)(2) defines a 
trainee as a person registered and 
receiving on-the-job training in a 
construction occupation under a 
program approved and certified in 
advance by ETA as meeting its 
standards for on-the-job training 
programs. Sections 5.2(n)(2) and 
5.5(a)(4)(ii) were originally added to the 
regulations over 50 years ago.99 
However, ETA no longer reviews or 
approves on-the-job training programs 
and, relatedly, WHD has found that 
§ 5.5(a)(4)(ii) is seldom if ever 
applicable to DBRA contracts. The 
Department therefore proposes to 
remove the language currently in 
§§ 5.2(n)(2) and 5.5(a)(4)(ii), and to 
retitle § 5.5(a)(4) ‘‘Apprentices.’’ The 
Department also proposes a minor 
revision to proposed § 5.5(a)(4)(ii) to 
align with the gender-neutral term of 
‘‘journeyworker’’ used by ETA in its 
apprenticeship regulations. The 
Department also proposes to rescind 
and reserve §§ 5.16 and 5.17, as well as 
delete references to such trainees and 
training programs in §§ 1.7, 5.2, 5.5, 5.6, 
and 5.15. The Department encourages 
comments on this proposal, including 
any relevant information about the use 


of training programs in the construction 
industry. 


(D) Flow-Down Requirements in 
§§ 5.5(a)(6) and 5.5(b)(4) 


The Department proposes to add 
clarifying language to the DBRA- and 
CWHSSA-specific contract clause 
provisions at § 5.5(a)(6) and (b)(4), 
respectively. Currently, these contract 
clauses contain explicit contractual 
requirements for prime contractors and 
upper-tier subcontractors to flow-down 
the required contract clauses into their 
contracts with lower-tier subcontractors. 
The clauses also explicitly state that 
prime contractors are ‘‘responsible for 
the compliance by any subcontractor or 
lower tier subcontractor.’’ 29 CFR 
5.5(a)(6) and (b)(4). The Department’s 
proposed rule would affect these 
contract clauses in several ways. 


(1) Flow-Down of Wage Determinations 
The Department proposes adding 


clarifying language to § 5.5(a)(6) that the 
flow-down requirement also requires 
the inclusion in such subcontracts of the 
appropriate wage determination(s). 


(2) Application of the Definition of 
‘‘Prime Contractor’’ 


As noted above in the discussion of 
§ 5.2, the Department is proposing to 
codify a definition of ‘‘prime 
contractor’’ in § 5.2 that would include 
controlling shareholders or members, 
joint venturers or partners, and general 
contractors or others to whom all or 
substantially all of the construction or 
Davis-Bacon labor standards compliance 
duties have been delegated under the 
prime contract. These entities would 
therefore also be ‘‘responsible’’ under 
§ 5.5(a)(6) and (b)(4) for the same 
violations as the legal entity that signed 
the prime contract. The proposed 
change is intended to ensure that 
contractors do not interpose single- 
purpose corporate entities as the 
nominal ‘‘prime contractor’’ in order to 
escape liability or responsibility for the 
contractors’ Davis-Bacon labor 
standards compliance duties. 


(3) Responsibility for the Payment of 
Unpaid Wages 


The proposal includes new language 
underscoring that being ‘‘responsible for 
. . . compliance’’ means the prime 
contractor has the contractual obligation 
to cover any unpaid wages or other 
liability for contractor or subcontractor 
violations of the contract clauses. This 
is consistent with the Department’s 
longstanding interpretation of this 
provision. See M.A. Bongiovanni, Inc., 
WAB No. 91–08, 1991 WL 494751, at *1 
(Apr. 19, 1991); see also All Phase Elec. 


Co., WAB No. 85–18, 1986 WL 193105, 
at *1–2 (June 18, 1986) (withholding 
contract payments from the prime 
contractor for subcontractor employees 
even though the labor standards had not 
been flowed down into the 
subcontract).100 Because such liability 
for prime contractors is contractual, it 
represents strict liability and does not 
require that the prime contractor knew 
of or should have known of the 
subcontractors’ violations. Bongiovanni, 
1991 WL 494751, at *1. As the WAB 
explained in Bongiovanni, this rule 
‘‘serves two vital functions.’’ Id. First, 
‘‘it requires the general contractor to 
monitor the performance of the 
subcontractor and thereby effectuates 
the Congressional intent embodied in 
the Davis-Bacon and Related Acts to an 
extent unattainable by Department of 
Labor compliance efforts.’’ Id. Second, 
‘‘it requires the general contractor to 
exercise a high level of care in the initial 
selection of its business associates.’’ Id. 


(4) Potential for Debarment for Disregard 
of Responsibility 


The proposed new language clarifies 
that underpayments of a subcontractor’s 
workers may in certain circumstances 
subject the prime contractor itself to 
debarment for violating the 
responsibility provision. Under the 
existing regulations, there is no 
reference in the § 5.5(a)(6) or (b)(4) 
responsibility clauses to a potential for 
debarment. However, the existing 
§ 5.5(a)(7) does currently explain that 
‘‘[a] breach of the contract clauses in 29 
CFR 5.5’’—which thus includes the 
responsibility clause at § 5.5(a)(6)— 
‘‘may be grounds . . . for debarment[.]’’ 
29 CFR 5.5(a)(7). The proposed new 
language would provide more explicit 
notice (in § 5.5(a)(6) and (b)(4) 
themselves) of this potential that a 
prime contractor may be debarred where 
there are violations on the contract 
(including violations perpetrated by a 
subcontractor) and the prime contractor 
has failed to take responsibility for 
compliance. 


In providing this additional notice of 
the potential for debarment, the 
Department does not intend to change 
the core standard for when a prime 
contractor or upper tier subcontractor 
may be debarred for the violations of a 
lower tier subcontractor. The potential 
for debarment for a violation of the 
responsibility requirement, unlike the 
responsibility for back wages, is not 
currently subject to a strict liability 
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101 See also Martell Constr. Co., ALJ No. 86–DBA– 
32, 1986 WL 193129, at *9 (DOL OALJ Aug. 7, 
1986), aff’d, WAB No. 86–26, 1987 WL 247045 (July 
10, 1987). In Martell, the prime contractor had 
failed to flow down the required contract clauses 
and investigate or question irregular payroll records 
submitted by subcontractors. The ALJ explained 
that the responsibility clause in § 5.5(a)(6) places a 
burden on the prime contractor ‘‘to act on or 
investigate irregular or suspicious situations as 
necessary to assure that its subcontractors are in 
compliance with the applicable sections of the 
regulations.’’ 1986 WL 193129, at *9. 


102 In AAM 69, the Department noted that ‘‘the 
failure of the prime contractor or a subcontractor to 
incorporate the labor standards provisions in its 
subcontracts may, under certain circumstances, be 
a serious violation of the contract requirements 
which would warrant the imposition of sanctions 
under either the Davis-Bacon Act or our 
Regulations.’’ 


103 Cf. Am. Soc’y of Mech. Eng’rs, Inc. v. 
Hydrolevel Corp., 456 U.S. 556, 572–73 (1982) (‘‘[A] 
rule that imposes liability on the standard-setting 
organization—which is best situated to prevent 
antitrust violations through the abuse of its 
reputation—is most faithful to the congressional 
intent that the private right of action deter antitrust 
violations.’’). The same principle supports the 
Department’s proposed codification of the 
definition of ‘‘prime contractor.’’ Where the 
nominal prime contractor is a single-purpose entity 
with few actual workers, and it contracts with a 
general contractor for all relevant aspects of 
construction and monitoring of subcontractors, the 
most reasonable enforcement structure would place 
liability on both the nominal prime contractor and 
the general contractor that actually has the staffing, 
experience, and mandate to assure compliance on 
the job site. 


standard. Rather, in the cases in which 
prime contractors have been debarred 
for the underpayments of 
subcontractors’ workers, they were 
found to have some level of intent that 
reflected a disregard of their own 
obligations. See, e.g., H.P. Connor & Co., 
WAB No. 88–12, 1991 WL 494691, at *2 
(Feb. 26, 1991) (affirming ALJ’s 
recommendation to debar prime 
contractor for ‘‘run[ning] afoul’’ of 29 
CFR 5.5(a)(6) because of its ‘‘knowing or 
grossly negligent participation in the 
underpayment’’ of the workers of its 
subcontractors).101 


(5) The Department Does Not Intend To 
Change This Standard. Responsibility 
and Liability of Upper-Tier 
Subcontractors 


The proposed language in § 5.5(a)(6) 
and (b)(4) would also eliminate 
confusion regarding the responsibility 
and liability of upper-tier 
subcontractors. The existing language in 
§ 5.5(a)(6) and (b)(4) creates express 
contractual responsibility of upper-tier 
subcontractors to flow down the 
required contract clauses to bind their 
lower-tier subcontractors. See § 5.5(a)(6) 
(stating that the prime contractor ‘‘or 
subcontractor’’ must insert the required 
clauses in ‘‘any subcontracts’’); 
§ 5.5(b)(4) (stating that the flow-down 
clause must ‘‘requir[e] the 
subcontractors to include these clauses 
in any lower tier subcontracts’’). The 
Department has long recognized that 
with this responsibility comes the 
potential for sanctions against upper-tier 
subcontractors that fail to properly flow 
down the contract clauses. See AAM 69 
(DB–51), at 2 (July 29, 1966).102 


The current contract clauses in 
§ 5.5(a)(6) and (b)(4) do not expressly 
identify further contractual 
responsibility or liability of upper-tier 
subcontractors for violations that are 
committed against the employees of 
their lower-tier subcontractors. 
However, although the Department has 


not had written guidance to this effect, 
it has in many circumstances held 
upper-tier subcontractors responsible 
for the failure by their own lower-tier 
subcontractors to pay required 
prevailing wages. See, e.g., Ray Wilson 
Co., ARB No. 02–086, 2004 WL 384729, 
at *6 (Feb. 27, 2004); Norsaire Sys., Inc., 
WAB No. 94–06, 1995 WL 90009, at *1 
(Feb. 28, 1995) 


In Ray Wilson Co., for example, the 
ARB upheld the debarment of an upper- 
tier subcontractor because of its lower- 
tier subcontractor’s misclassification of 
workers. As the ARB held, the higher- 
tier subcontractor had an ‘‘obligation[ ] 
to be aware of DBA requirements and to 
ensure that its lower-tier subcontractor 
. . . properly complied with the wage 
payment and record keeping 
requirements on the project.’’ 2004 WL 
384729, at *10. The Department sought 
debarment because the upper-tier 
subcontractor had discussed the 
misclassification scheme with the 
lower-tier subcontractor and thus 
‘‘knowingly countenanced’’ the 
violations. Id. at *8. 


The Department proposes in this 
rulemaking to clarify that upper-tier 
subcontractors (in addition to prime 
contractors) may be responsible for the 
violations committed against the 
employees of lower-tier subcontractors. 
The proposal would clarify that this 
responsibility would require upper-tier 
subcontractors to pay back wages on 
behalf of their lower-tier subcontractors 
and subject upper-tier subcontractors to 
debarment in appropriate circumstances 
(i.e., where the lower-tier 
subcontractor’s violation reflects a 
disregard of obligations by the upper- 
tier subcontractor to workers of their 
subcontractors). The proposal would 
include, in the § 5.5(a)(6) and (b)(4) 
contract clauses, language adding that 
‘‘any subcontractor[ ] responsible’’ for 
the violations is also liable for back 
wages and potentially subject to 
debarment. This language is intended to 
place liability not only on the lower-tier 
subcontractor that is directly employing 
the worker who does not receive 
required wages, but also on the upper- 
tier subcontractors that may also have 
disregarded their obligations to be 
responsible for compliance. 


With this proposal, the Department 
does not intend to place the same strict 
liability responsibility on all upper-tier 
subcontractors as, discussed above, the 
existing language already places on 
prime contractors for lower-tier 
subcontractors’ back wages. Rather, the 
new proposed language is intended to 
clarify that, in appropriate 
circumstances, as in Ray Wilson Co., 
upper-tier subcontractors may be held 


responsible—both subjecting them to 
possible debarment and requiring them 
to pay back wages jointly and severally 
with the prime contractor and the 
lower-tier subcontractor that directly 
failed to pay the prevailing wages. 


A key principle in enacting regulatory 
requirements is that liability should, to 
the extent possible, be placed on the 
entity that best can control whether or 
not a violation occurs. See Bongiovanni, 
1991 WL 494751, at *1.103 For this 
reason, the Department proposes 
language assigning liability to upper-tier 
subcontractors, who have the ability to 
choose the lower-tier subcontractors 
they hire, notify lower-tier 
subcontractors of the prevailing wage 
requirements of the contract, and take 
action if they have any reason to believe 
there may be compliance issues. By 
clarifying that upper-tier subcontractors 
may be liable under appropriate 
circumstances—but are not strictly 
liable as are prime contractors—the 
Department believes that it has struck 
an appropriate balance that is consistent 
with historical interpretation, the 
statutory language of the DBA, and the 
feasibility and efficiency of future 
enforcement. 


(E) 29 CFR 5.5(d)—Incorporation by 
Reference 


Proposed new section 5.5(d) clarifies 
that, notwithstanding the continued 
requirement that agencies incorporate 
contract clauses and wage 
determinations ‘‘in full’’ into a covered 
contract, the clauses and wage 
determinations are equally effective if 
they are incorporated by reference. The 
Department’s proposal for this 
subsection is discussed further below in 
part III.B.3.xx (‘‘Post-award 
determinations and operation-of-law’’), 
together with proposed changes to 
§§ 1.6(f), 5.5(e), and 5.6. 


(F) 29 CFR 5.5(e)—Operation of Law 
In a new section at § 5.5(e), the 


Department proposes language making 
effective by operation of law a contract 
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104 See 2020 GAO Report, note 12, supra, at 6 
tbl.1, for descriptions of WHD Compliance Actions. 


clause or wage determination that was 
wrongly omitted from the contract. The 
Department’s proposal for this 
subsection is discussed below in part 
III.B.3.xx (‘‘Post-award determinations 
and operation-of-law’’), together with 
proposed changes to §§ 1.6(f), 5.5(d), 
and 5.6. 


iv. Section 5.6 Enforcement 


(A) 29 CFR 5.6(a)(1) 
The Department proposes to revise 


§ 5.6(a)(1) by renumbering the existing 
regulatory text § 5.6(a)(1)(i), and adding 
an additional sub-section, § 5.6(a)(1)(ii), 
to include a provision clarifying that 
where a contract is awarded without the 
incorporation of the required Davis- 
Bacon labor standards clauses required 
by § 5.5, the Federal agency must 
incorporate the clauses or require their 
incorporation. The Department’s 
proposal for this subsection is discussed 
further below in part III.B.3.xx (‘‘Post- 
award determinations and operation-of- 
law’’), together with proposed changes 
to §§ 1.6(f) and 5.5(e). 


(B) 29 CFR 5.6(a)(2) 
The Department proposes to amend 


§ 5.6(a)(2) to reflect the Department’s 
longstanding practice and interpretation 
that certified payrolls required pursuant 
to § 5.5(a)(3)(ii) may be requested—and 
Federal agencies must produce such 
certified payrolls—regardless of whether 
the Department has initiated an 
investigation or other compliance 
action. The term ‘‘compliance action’’ 
includes, without limitation, full 
investigations, limited investigations, 
office audits, self-audits, and 
conciliations.104 The Department further 
proposes revising this paragraph to 
clarify that, in those instances in which 
a Federal agency does not itself 
maintain such certified payrolls, it is the 
responsibility of the Federal agency to 
ensure that those records are provided 
to the Department upon request, either 
by obtaining and providing the certified 
payrolls to the Department, or by 
requiring the entity maintaining those 
certified payrolls to provide the records 
directly to the Department. 


The Department also proposes to 
replace the phrase ‘‘payrolls and 
statements of compliance’’ with 
‘‘certified payrolls’’ to continue to more 
clearly distinguish between certified 
payrolls and regular payroll and other 
basic records and information that the 
contractor is also required to maintain 
under § 5.5(a)(3), as discussed above. 


First, the proposed revisions are 
intended to clarify that an investigation 


or other compliance action is not a 
prerequisite to the Department’s ability 
to obtain from the Federal agency 
certified payrolls submitted pursuant to 
§ 5.5(a)(3)(ii). Second, the proposed 
revisions are intended to remove any 
doubt or uncertainty that the Federal 
agency has an obligation to produce 
such certified payrolls, even in those 
circumstances in which it may not be 
the entity actually maintaining the 
requested certified payrolls. These 
revisions would make explicit the 
Department’s longstanding practice and 
interpretation of this provision. 


These proposed revisions would not 
place any new or additional 
requirements or recordkeeping burdens 
on contracting agencies, as they are 
already required to maintain these 
certified payrolls and provide them to 
the Department upon request. 


These proposed revisions enhance the 
Department’s ability to provide 
compliance assistance to various 
stakeholders, including Federal 
agencies, contractors, subcontractors, 
sponsors, applicants, owners, or other 
entities awarded contracts subject to the 
provisions of the DBRA. Specifically, 
these proposed revisions would 
facilitate the Department’s review of 
certified payrolls on covered contracts 
where the Department has not initiated 
any specific compliance action. 
Conducting such reviews promotes the 
proper administration of the DBRA 
because, in the Department’s 
experience, such reviews often enable 
the Department to identify compliance 
issues and circumstances in which 
additional outreach and education 
would be beneficial. 


(C) 29 CFR 5.6(a)(3)–(5), 5.6(b) 
The Department proposes revisions to 


§ 5.6(a)(3) and (5) and (b), similar to the 
above-mentioned proposed changes to 
§ 5.6(a)(2), to clarify that an 
investigation is only one method of 
assuring compliance with the labor 
standards clauses required by § 5.5 and 
the applicable statutes referenced in 
§ 5.1. The Department proposes to 
supplement the term ‘‘investigation,’’ 
where appropriate, with the phrase ‘‘or 
other compliance actions.’’ The 
proposed revisions align with all the 
types of compliance actions currently 
used by the Department, as well as any 
additional categories that the 
Department may use in the future. 
These revisions make explicit the 
Department’s longstanding practice and 
interpretation of these provisions and 
do not impose any new or additional 
requirements upon a Federal agency. 


Proposed revisions to § 5.6(a)(3) 
clarify the records and information that 


contracting agencies should include in 
their DBRA investigations. These 
proposed changes conform to proposed 
changes in § 5.5(a)(3). 


The Department also proposes 
updating current § 5.6(a)(5) to reflect its 
practice of redacting portions of 
confidential statements of workers or 
other informants that would tend to 
reveal those informants’ identities. 
Finally, the Department proposes 
renumbering current § 5.6(a)(5) as a 
stand-alone new paragraph § 5.6(c). This 
proposed change is made to 
emphasize—without making substantive 
changes—that this regulatory provision 
mandating protection of information 
that identifies or would tend to identity 
confidential sources, or constitute an 
unwarranted invasion of personal 
privacy, applies to both the 
Department’s and other agencies’ 
confidential statements and other 
related documents. 


v. Section 5.10 Restitution, Criminal 
Action 


To correspond with proposed 
language in the underlying contract 
clauses, the Department proposes to add 
references to monetary relief and 
interest to the description of restitution 
in § 5.10, as well as an explanation of 
the method of computation of interest 
applicable generally to any 
circumstance in which there has been 
an underpayment of wages under a 
covered contract. 


The Department has proposed new 
anti-retaliation contract clauses at 
§ 5.5(a)(11) and (b)(5), along with a 
related section of the regulations at 
§ 5.18. Those clauses and section 
provide for the provision of monetary 
relief that would include, but not be 
limited to, back wages. Reference to this 
relief in § 5.10 is proposed to 
correspond to those proposed new 
clauses and section. For further 
discussion of those proposals, see part 
III.B.3.xix (‘‘Anti-Retaliation’’). 


The reference to interest in § 5.10 is 
similarly intended to correspond to 
proposed new language requiring the 
payment of interest on any 
underpayment of wages in the contract 
clauses at § 5.5(a)(1)(vi), (a)(2) and (6), 
and (b)(2) through (4), and on any other 
monetary relief for violations of the 
proposed anti-retaliation clauses. The 
existing Davis-Bacon regulations and 
contract clauses do not specifically 
provide for the payment of interest on 
back wages. The ARB and the 
Department’s administrative law judges, 
however, have held that interest 
calculated to the date of the 
underpayment or loss is generally 
appropriate where back wages are due 
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105 See also Greater Mo. Med. Pro-care Providers, 
Inc., ARB No. 12–015, 2014 WL 469269, at *18 (Jan. 
29, 2014) (approving of pre-judgment and post- 
judgment interest on back pay award for H–1B visa 
cases under the Immigration and Nationality Act 
(INA)), aff’d sub nom. Greater Mo. Med. Pro-care 
Providers, Inc. v. Perez, No. 3:14–CV–05028, 2014 
WL 5438293 (W.D. Mo. Oct. 24, 2014), rev‘d on 
other grounds, 812 F.3d 1132 (8th Cir. 2015). 


106 The Department does not propose any 
requirement of interest on assessments of liquidated 
damages under the CWHSSA clause at § 5.5(b)(2). 
Under CHWSSA, unlike the FLSA, there is no 
requirement that liquidated damages be provided to 
affected workers. Contracting agencies can provide 
liquidated damages that they recover to employees, 
but they are also allowed to retain liquidated 
damages to compensate themselves for the costs of 
enforcement or otherwise for their own benefit. See 
40 U.S.C. 3702(b)(2)(B), 3703(b)(2)(A). 


under other similar remedial employee 
protection statutes enforced by the 
Department. See, e.g., Lawn Restoration 
Serv. Corp., No. 2002–SCA–00006, slip 
op. at 74 (OALJ Dec. 2, 2003) (awarding 
prejudgment interest under the SCA).105 
Under the DBRA, as in the INA and SCA 
and other similar statutes, an 
assessment of interest on back wages 
and other monetary relief will ensure 
that the workers Congress intended to 
protect from substandard wages will 
receive the full compensation that they 
were owed under the contract.106 


The proposed language establishes 
that interest will be calculated from the 
date of the underpayment or loss, using 
the interest rate applicable to 
underpayment of taxes under 26 U.S.C. 
6621, and will be compounded daily. 
Various OSHA whistleblower 
regulations use the tax underpayment 
rate and daily compounding because 
that accounting best achieves the make- 
whole purpose of a back-pay award. See 
Procedures for the Handling of 
Retaliation Complaints Under Section 
806 of the Sarbanes-Oxley Act of 2002, 
as Amended, Final Rule, 80 FR 11865, 
11872 (Mar. 5, 2015). 


vi. Section 5.11 Disputes Concerning 
Payment of Wages 


The Department proposes minor 
revisions to § 5.11(b)(1) and (c)(1), to 
clarify that where there is a dispute of 
fact or law concerning payment of 
prevailing wage rates, overtime pay, or 
proper classification, the Administrator 
may notify the affected contractors and 
subcontractors, if any, of the 
investigation findings by means other 
than registered or certified mail, so long 
as those other means would normally 
assure delivery. Examples of such other 
means include, but are not limited to, 
email to the last known email address, 
delivery to the last known address by 
commercial courier and express 
delivery services, or by personal service 
to the last known address. As has been 
recently highlighted during the COVID– 


19 pandemic, while registered or 
certified mail may generally be a 
reliable means of delivery, in some 
circumstances other delivery methods 
may be just as reliable or even more 
successful at assuring delivery. These 
revisions allow the Department to 
choose methods to ensure that the 
necessary notifications are delivered to 
the affected contractors and 
subcontractors. 


In addition, the Department proposes 
similar changes to allow contractors and 
subcontractors to also provide their 
response, if any, to the Administrator’s 
notification of the investigative findings 
by any means that would normally 
assure delivery. The Department also 
proposes replacing the term ‘‘letter’’ 
with the term ‘‘notification’’ in this 
section, since the notification of 
investigation findings may be delivered 
by letter or other means, such as email. 
Similarly, the Department proposes to 
replace the term ‘‘postmarked’’ with 
‘‘sent’’ to reflect that other methods of 
delivery may be confirmed by other 
means, such as by the date stamp on an 
email or the delivery confirmation 
provided by a commercial delivery 
service. 


For additional discussion related to 
§ 5.11, see part III.B.3.xxi 
(‘‘Debarment’’). 


vii. Section 5.12. Debarment 
Proceedings 


The Department proposes minor 
revisions to § 5.12(b)(1) and 
(d)(2)(iv)(A), to clarify that the 
Administrator may notify the affected 
contractors and subcontractors, if any, 
of the investigation findings by means 
other than registered or certified mail, 
so long as those other means would 
normally assure delivery. As discussed 
above in reference to identical changes 
proposed to § 5.11, these proposed 
revisions will allow the Department to 
choose the most appropriate method to 
confirm that the necessary notifications 
reach their recipients. The Department 
proposes similar changes to allow the 
affected contractors or subcontractors to 
use any means that would normally 
assure delivery when making their 
response, if any, to the Administrator’s 
notification. 


The Department also proposes a slight 
change to § 5.12(b)(2), to state that the 
Administrator’s findings will be final if 
no hearing is requested within 30 days 
of the date of the Administrator’s 
notification, as opposed to the current 
language, which states that the 
Administrator’s findings shall be final if 
no hearing is requested within 30 days 
of receipt of the Administrator’s 
notification. This proposed change 


would align the time period available 
for requesting a hearing in § 5.12(b)(2) 
with similar requirements in § 5.11 and 
other paragraphs in § 5.12, which state 
that such requests must be made within 
30 days of the date of the 
Administrator’s notification. 


For additional discussion related to 
§ 5.12, see part III.B.3.xxi 
(‘‘Debarment’’). 


viii. Section 5.16 Training Plans 
Approved or Recognized by the 
Department of Labor Prior to August 20, 
1975 


As noted above (see part III.B.3.iii(C) 
‘‘29 CFR 5.5(a)(4) Apprentices.’’), the 
Department proposes to rescind and 
reserve § 5.16. Originally published 
along with § 5.5(a)(4)(ii) in a 1975 final 
rule, § 5.16 is essentially a grandfather 
clause permitting contractors, in 
connection with certain training 
programs established prior to August 20, 
1975, to continue using trainees on 
Federal and federally assisted 
construction projects without having to 
seek additional approval from the 
Department pursuant to § 5.5(a)(4)(ii). 
See 40 FR 30480. Since § 5.16 appears 
to be obsolete more than four decades 
after its issuance, the Department 
proposes to rescind and reserve the 
section. The Department also proposes 
several technical edits to § 5.5(a)(4)(ii) to 
remove references to § 5.16. 


ix. Section 5.17 Withdrawal of 
Approval of a Training Program 


As discussed in detail above, the 
Department proposes to remove 
references to trainees and training 
programs throughout parts 1 and 5 (see 
section iii(C) ‘‘29 CFR 5.5(a)(4) 
Apprentices.’’) as well as rescind and 
reserve § 5.16 (see section viii ‘‘Section 
5.16 Training plans approved or 
recognized by the Department of Labor 
prior to August 20, 1975.’’). 
Accordingly, the Department also 
proposes to rescind and reserve § 5.17. 


x. Section 5.20 Scope and Significance 
of This Subpart 


The Department proposes two 
technical corrections to § 5.20. First, the 
Department proposes to correct a 
typographical error in the citation to the 
Portal-to-Portal Act of 1947 to reflect 
that the relevant section of the Portal-to- 
Portal Act is codified at 29 U.S.C. 259, 
not 29 U.S.C. 359. Second, the last 
sentence of § 5.20 currently states, 
‘‘Questions on matters not fully covered 
by this subpart may be referred to the 
Secretary for interpretation as provided 
in § 5.12.’’ However, the regulatory 
provision titled ‘‘Rulings and 
Interpretations,’’ which this section is 
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107 See Revision of Title 40, U.S.C., ‘‘Public 
Buildings, Property, and Works,’’ Public Law 107– 
217, 3141, 116 Stat. 1062, 1150 (Aug. 21, 2002). 


108 See Office of the Federal Register, Document 
Drafting Handbook § 3.6 (Aug. 2018 ed., rev. Mar. 
24, 2021), available at https://www.archives.gov/ 
files/Federal-register/write/handbook/ddh.pdf. 


meant to reference, is currently located 
at § 5.13. The Department therefore 
proposes to replace the incorrect 
reference to § 5.12 with the correct 
reference to § 5.13. 


xi. Section 5.23 The Statutory 
Provisions 


The Department proposes to make 
technical, non-substantive changes to 
§ 5.23. The existing text of § 5.23 
primarily consists of a lengthy quotation 
of a particular fringe benefit provision of 
the 1964 amendments to the DBA. The 
Department proposes to replace this text 
with a summary of the statutory 
provision at issue for two reasons. First, 
due to a statutory amendment, the 
quotation set forth in existing § 5.23 no 
longer accurately reflects the statutory 
language. Specifically, on August 21, 
2002, Congress enacted legislation 
which made several non-substantive 
revisions to the relevant 1964 DBA 
amendment provisions and recodified 
those provisions from 40 U.S.C. 276a(b) 
to 40 U.S.C. 3141.107 The Department 
proposes to update § 5.23 to include a 
citation to 40 U.S.C. 3141(2). Second, 
the Office of the Federal Register 
disfavors lengthy block quotations of 
statutory text.108 In light of this drafting 
convention, and because the existing 
quotation in § 5.23 no longer accurately 
reflects the statutory language, the 
Department is proposing to revise § 5.23 
so that it paraphrases the statutory 
language set forth at 40 U.S.C. 3141(2). 


xii. Section 5.25 Rate of Contribution 
or Cost for Fringe Benefits 


The Department proposes to add new 
paragraph (c) to existing § 5.25 to codify 
the principle of annualization used to 
calculate the amount of Davis-Bacon 
credit that a contractor may receive for 
contributions to a fringe benefit plan 
when the contractor’s workers also work 
on private projects. While existing 
guidance generally requires the use of 
annualization to compute the hourly 
equivalent of fringe benefits, 
annualization is not currently addressed 
in the regulations. The Department’s 
proposal would require annualization of 
fringe benefits unless a contractor is 
approved for an exception and provide 
guidance on how to properly annualize 
fringe benefits. The proposed revision 
also creates a new administrative 
process that contractors must follow to 
obtain approval by the Administrator for 


an exception from the annualization 
requirement. 


Consistent with the Secretary’s 
authority to set the prevailing wage, 
WHD has long concluded that a 
contractor generally may not calculate 
Davis-Bacon credit for all its 
contributions to a fringe benefit plan in 
a given time period based solely upon 
the workers’ hours on a Davis-Bacon 
project when the contractor’s workers 
also work on private projects for the 
contractor in that same time period. See, 
e.g., Miree Constr. Corp. v. Dole, 930 
F.2d 1536, 1545–46 (11th Cir. 1991); see 
also, e.g., WHD Opinion Letter DBRA– 
72 (June 5, 1978); WHD Opinion Letter 
DBRA–134 (June 6, 1985); WHD 
Opinion Letter DBRA–68 (May 22, 
1984); FOH 15f11(b). WHD’s guidance 
explains that contributions made to a 
fringe benefit plan for government work 
generally may not be used to fund the 
plan for periods of non-government 
work, and a contractor typically must 
convert its total annual contributions to 
the fringe benefit plan to an hourly cash 
equivalent by dividing the cost of the 
fringe benefit by the total number of 
working hours (DBRA and non-covered) 
to determine the amount creditable 
towards meeting its obligation to pay 
the prevailing wage under the DBRA. 
See FOH 15f11(b), 15f12(b). 


This principle, which is referred to as 
‘‘annualization,’’ thus generally compels 
a contractor performing work on a 
Davis-Bacon covered project to divide 
its contributions to a fringe benefit plan 
for a worker by that worker’s total hours 
of work on both Davis-Bacon and 
private projects for the employer in that 
year, rather than attribute those 
contributions solely to the worker’s 
work on Davis-Bacon covered projects. 
Annualization effectively prohibits 
contractors from using fringe benefit 
plan contributions attributable to work 
on private jobs to meet their prevailing 
wage obligation for DBRA-covered 
work. See, e.g., Miree Constr., 930 F.2d 
at 1545 (annualization ensures receipt of 
the prevailing wage by ‘‘prevent[ing] 
employers from receiving Davis-Bacon 
credit for fringe benefits actually paid to 
employees during non-Davis-Bacon 
work’’). Annualization is intended to 
prevent the use of DBRA work as the 
disproportionate or exclusive source of 
funding for benefits that are continuous 
in nature and that constitute 
compensation for all the worker’s work, 
both Davis-Bacon covered and private. 
Despite the longstanding nature of this 
policy, however, the concept of 
annualization is not expressly referred 
to in the Davis-Bacon regulations. 


For many years, WHD has required 
contractors to annualize contributions 


for most types of fringe benefit plans, 
including health insurance plans, 
apprenticeship training plans, vacation 
plans, and sick leave plans. WHD’s 
rationale for requiring annualization is 
that such contributions finance benefits 
that: (1) Are continuous in nature, and 
(2) reflect compensation for all of the 
work performed by a laborer or 
mechanic, including work on both DBA- 
covered and private projects. One 
notable exception to this general rule 
compelling the annualization of fringe 
benefit plan contributions, however, is 
that WHD has not required 
annualization for defined contribution 
pension plans (DCPPs) that provide for 
immediate participation and essentially 
immediate vesting (e.g., 100 percent 
vesting after a worker works 500 or 
fewer hours). See WHD Opinion Letter 
DBRA–134 (June 6, 1985); see also FOH 
15f14(f)(1). The rationale for such 
exclusion is that DCPPs are not 
continuous in nature, as the benefits are 
not available until a worker’s 
retirement, and that they ensure that the 
vast majority of workers will receive the 
full amount of contributions made on 
their behalf. However, WHD does not 
currently have any public guidance 
explaining the extent to which other 
plans may also share those 
characteristics and warrant an exception 
from the annualization principle. 


To clarify when an exception to the 
general annualization principle may be 
appropriate, the Department proposes 
language stating that a fringe benefit 
plan may only qualify for such an 
exception when three criteria are 
satisfied: (1) The benefit provided is not 
continuous in nature; (2) the benefit 
does not provide compensation for both 
public and private work; and (3) the 
plan provides for immediate 
participation and essentially immediate 
vesting. In accordance with the 
Department’s longstanding guidance, a 
plan will generally be considered to 
have essentially immediate vesting if 
the benefits vest after a worker works 
500 or fewer hours. These criteria are 
not necessarily limited to DCPPs. 
However, to ensure that the criteria are 
applied correctly and that workers’ 
Davis-Bacon wages are not 
disproportionately used to fund benefits 
during periods of private work, such an 
exception can only apply when the plan 
in question has been submitted to the 
Department for review and approval. 
Such requests may be submitted by plan 
administrators, contractors, or their 
representatives. However, to avoid any 
disruption to the provision of worker 
benefits, the Department also proposes 
that any plan that does not require 
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annualization under the Department’s 
existing guidance, such as DCPPs, may 
continue to use such an exception until 
the plan has either requested and 
received a review of its exception status 
under this process, or until 18 months 
have passed from the effective date of 
this rule, whichever comes first. 


By requiring annualization, the 
proposed paragraph (c) furthers the 
above policy goal of protecting workers’ 
fringe benefits from dilution by 
preventing contractors from taking 
credit for fringe benefits attributable to 
work on non-governmental projects 
against fringe benefits required on DBA- 
covered work. The proposed exception 
also provides the flexibility for plans 
that do not dilute workers’ fringe 
benefits to avoid the annualization 
requirement if they meet the proposed 
criteria, which are based on the 
Department’s existing guidance with 
which stakeholders are already familiar. 
In this way, the Department hopes to 
strike a balance between protecting 
workers and preserving access to the 
types of plans that have traditionally 
been considered exempt from the 
annualization requirement. 


xiii. Section 5.26 ‘‘ * * * Contribution 
Irrevocably Made * * * to a Trustee or 
to a Third Person’’ 


The Department proposes several 
non-substantive technical corrections to 
§ 5.26 to improve clarity and readability. 


xiv. Section 5.28 Unfunded Plans 
The Department proposes several 


revisions to this section. First, the 
Department proposes a technical 
correction to the citation to the DBA to 
reflect the codification of the relevant 
provision at 40 U.S.C. 3141(2)(B)(ii), as 
well as a number of non-substantive 
revisions. 


Additionally, the Department 
proposes adding a new paragraph (b)(5) 
to this section, explicitly stating that 
unfunded benefit plans or programs 
must be approved by the Secretary in 
order to qualify as bona fide fringe 
benefits, and a new paragraph (c) 
explaining the process contractors and 
subcontractors must use to request such 
approval. To accommodate these 
proposed additions, the text currently 
located in paragraph (c) of this section 
would be moved to new paragraph (d). 


As other regulatory sections make 
clear, if a contractor provides its 
workers with fringe benefits through an 
unfunded plan instead of by making 
irrevocable payments to a trustee or 
other third person, the contractor may 
only take credit for any costs reasonably 
anticipated in providing such fringe 
benefits if it has submitted a request in 


writing to the Department and the 
Secretary has determined that the 
applicable standards of the DBA have 
been met. See 29 CFR 5.5(a)(1)(iv), 
5.29(e). However, § 5.28 does not 
mention this approval requirement, 
even though it is the section that most 
specifically discusses requirements for 
unfunded plans. Incorporating this 
requirement and a description of the 
approval process into § 5.28 would 
therefore help improve regulatory 
clarity. Accordingly, the Department 
proposes to revise § 5.28 to clarify that, 
for payments under an unfunded plan 
or program to be credited as fringe 
benefits, contractors and subcontractors 
must submit a written request, 
including sufficient documentation, for 
the Secretary to consider in determining 
whether the plan or program, and the 
benefits proposed to be provided 
thereunder, are ‘‘bona fide,’’ meet the 
factors set forth in § 5.28(b)(1)–(4), and 
are otherwise consistent with the Act. 
The Department also proposes to add 
language to explain that such requests 
must be submitted by mail to WHD’s 
Division of Government Contracts 
Enforcement, via email to unfunded@
dol.gov or any successor address, or via 
any other means directed by the 
Administrator. 


The proposed revised regulation 
provides that a request for approval of 
an unfunded plan must include 
sufficient documentation to enable the 
Department to evaluate whether the 
plan satisfies the regulatory criteria. To 
provide flexibility, the proposed revised 
regulation does not itself specify the 
documentation that must be submitted 
with the request. However, current 
paragraph (c) of this section, and 
proposed paragraph (d), explain that the 
words ‘‘reasonably anticipated’’ 
contemplate a plan that can ‘‘withstand 
a test’’ of ‘‘actuarial soundness.’’ While 
WHD’s determination whether or not an 
unfunded plan meets the statutory and 
regulatory requirements will be based 
on the totality of the circumstances, the 
type of information WHD will require 
from contractors or subcontractors in 
order to make such a determination will 
typically include: (1) Identification of 
the benefit(s) to be provided; (2) an 
explanation of the funding/contribution 
formula; (3) an explanation of the 
financial analysis methodology used to 
estimate the costs of the plan or program 
benefits and how the contractor has 
budgeted for those costs; (4) a 
specification of how frequently the 
contractor either sets aside funds in 
accordance with the cost calculations to 
meet claims as they arise, or otherwise 
budgets, allocates, or tracks such funds 


to ensure that they will be available to 
meet claims; (5) an explanation of 
whether employer contribution amounts 
are different for Davis-Bacon and non- 
prevailing wage work; (6) identification 
of the administrator of the plan or 
program and the source of the funds the 
administrator uses to pay the benefits 
provided by the plan or program; (7) 
specification of the Employee 
Retirement Income Security Act of 1974 
(ERISA) status of the plan or program; 
and (8) an explanation of how the plan 
or program is communicated to laborers 
or mechanics. 


xv. Section 5.29 Specific Fringe 
Benefits 


The Department proposes to revise 
§ 5.29 to add a new paragraph (g) that 
addresses how contractors may claim a 
fringe benefit credit for the costs of an 
apprenticeship program. While § 5.29(a) 
states that fringe benefits may be used 
for the defrayment of the costs of 
apprenticeship programs, the 
regulations do not presently address 
how to properly credit such 
contributions against a contractor’s 
fringe benefit obligations. The proposed 
revision would codify the Department’s 
longstanding practice and 
interpretation. See WHD Opinion 
Letters DBRA–116 (May 17, 1978), 
DBRA–18 (Sept. 7, 1983), DBRA–16 
(July 28, 1987), DBRA–160 (March 10, 
1990); see also FOH 15f17. The 
proposed revision also reflects relevant 
case law. See Miree Constr. Corp., WAB 
No. 87–13, 1989 WL 407466 (Feb. 17, 
1989); Miree Constr. Corp. v. Dole, 730 
F. Supp. 385 (N.D. Ala. 1990); Miree 
Constr. Corp. v. Dole, 930 F.2d at 1537. 


Proposed paragraph (g) clarifies when 
a contractor may take credit for 
contributions made to an apprenticeship 
program and how to calculate the credit 
a contractor may take against its fringe 
benefit obligation. First, the proposed 
paragraph states that for a contractor or 
subcontractor to take credit for the costs 
of an apprenticeship program, the 
program, in addition to meeting all 
other requirements for fringe benefits, 
must be registered with the Department 
of Labor’s Employment and Training 
Administration, Office of 
Apprenticeship (OA), or with a State 
Apprenticeship Agency recognized by 
the OA. Additionally, the proposed 
paragraph explains that contractors may 
take credit for the actual costs of the 
apprenticeship program, such as tuition, 
books, and materials, but may not take 
credit for additional contributions that 
are beyond the costs actually incurred 
for the apprenticeship program. It also 
reiterates the Department’s position that 
the contractor may only claim credit 
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towards its prevailing wage obligations 
for the classification of laborer or 
mechanic that is the subject of the 
apprenticeship program. For example, if 
a contractor has apprentices registered 
in a bona fide apprenticeship program 
for carpenters, the contractor could 
claim a credit for the costs of the 
apprenticeship program towards the 
prevailing wages due to the carpenters 
on a Davis-Bacon project, but could not 
apply that credit towards the prevailing 
wages due to the electricians or laborers 
on the project. Likewise, the proposed 
paragraph explains that, when applying 
the annualization principle discussed 
above, the workers whose total working 
hours are used to calculate the hourly 
contribution amount are limited to those 
workers in the same classification as the 
apprentice, and that this hourly amount 
may only be applied toward the wage 
obligations for such workers. 


The Department also proposes a 
minor technical revision to subsection 
(e) to include a citation to § 5.28, which 
provides additional guidance on 
unfunded plans. 


xvi. Section 5.30 Types of Wage 
Determinations 


The Department proposes several 
non-substantive revisions to § 5.30. In 
particular, the Department proposes to 
update the illustrations in § 5.30(c) to 
more closely resemble the current 
format of wage determinations issued 
under the DBA. The current illustrations 
in § 5.30(c) list separate rates for various 
categories of fringe benefits, including 
‘‘Health and welfare,’’ ‘‘Pensions,’’ 
‘‘Vacations,’’ ‘‘Apprenticeship 
program,’’ and ‘‘Others.’’ However, 
current Davis-Bacon wage 
determinations typically contain a 
single combined fringe benefit rate per 
classification, rather than separately 
listing rates for different categories of 
fringe benefits. To avoid confusion, the 
Department proposes to update the 
illustrations to reflect the way in which 
fringe benefits are typically listed on 
wage determinations. The Department 
has also proposed several non- 
substantive revisions to § 5.30(a) and 
(b), including revisions pertaining to the 
updated illustrations in § 5.30(c). 


xvii. Section 5.31 Meeting Wage 
Determination Obligations 


The Department has proposed to 
update the illustrations in § 5.30(c) to 
more closely resemble the current 
format of wage determinations under 
the DBRA. The Department therefore 
proposes to make technical, non- 
substantive changes to § 5.31 to reflect 
the updated illustration in § 5.30(c). 


xviii. Section 5.33 Administrative 
Expense of a Contractor or 
Subcontractor 


The Department proposes to add a 
new § 5.33 to codify existing WHD 
policy under which a contractor or 
subcontractor may not take Davis-Bacon 
credit for its own administrative 
expenses incurred in connection with 
the administration of a fringe benefit 
plan. See WHD Opinion Letter DBRA– 
72 (June 5, 1978); see also FOH 15f18. 
This is consistent with Department case 
law under the DBA, under which such 
payments are viewed as ‘‘part of [an 
employer’s] general overhead expenses 
of doing business and should not serve 
to decrease the direct benefit going to 
the employee.’’ Collinson Constr. Co., 
WAB No. 76–09, 1977 WL 24826, at *2 
(Apr. 20, 1977) (also noting that the 
DBA’s inclusion of ‘‘costs’’ in the 
provision currently codified at 40 U.S.C. 
3141(2)(B)(ii) refers to ‘‘the costs of 
benefits under an unfunded plan’’) 
(emphasis in original); see also Cody- 
Zeigler, Inc., ARB Nos. 01–014, 01–015, 
2003 WL 23114278, at *20 (Dec. 19, 
2003) (applying Collinson and 
concluding that a contractor improperly 
claimed its administrative costs for 
‘‘bank fees, payments to clerical workers 
for preparing paper work and dealing 
with insurance companies’’ as a fringe 
benefit). This is also consistent with the 
Department’s regulations and guidance 
under the SCA. See 29 CFR 4.172; FOH 
14j00(a)(1). 


The Department also seeks public 
comment regarding whether it should 
clarify this principle further with 
respect to third-party administrative 
costs. Under both the DBA and SCA, 
fringe benefits include items such as 
health insurance, which necessarily 
involves both the payment of benefits 
and administration of benefit claims. 40 
U.S.C. 3141(2)(B); 41 U.S.C. 6703(2). 
Accordingly, reasonable costs incurred 
by a third-party fiduciary in its 
administration and delivery of fringe 
benefits to employees are creditable 
under the SCA. See WHD Opinion 
Letter SCA–93 (Jan. 27, 1994) (noting, in 
a circumstance in which an SCA 
contractor contributed to a pension plan 
on behalf of its employees, that ‘‘the 
plan itself may recoup [its] 
administrative costs’’). For example, a 
contractor may take credit for the 
premiums it pays to a health insurance 
carrier, and the insurance carrier may 
use those premium payments both to 
pay for workers’ medical expenses and 
to pay the reasonable costs of tasks 
related to the administration and 
delivery of benefits, such as evaluating 
benefit claims, deciding whether they 


should be paid, and approving referrals 
to specialists. See FOH 14j00(a)(2). The 
Department applies a similar standard 
under the DBA. 


However, whether fees charged by a 
third party are creditable depends on 
the facts and circumstances. As noted 
above, a contractor’s own administrative 
costs incurred in connection with the 
provision of fringe benefits are not 
creditable, as they are considered the 
contractor’s business expenses. See 
Collinson, 1977 WL 24826, at *2; 29 
CFR 4.172. As such, WHD has 
previously advised that if a third party 
is merely performing on the contractor’s 
behalf administrative functions 
associated with providing fringe 
benefits to employees, rather than 
actually administering claims and 
paying benefits, the contractor’s 
payments to such a third party are not 
creditable because they substitute for 
the contractor’s own administrative 
costs. Such functions include, for 
example, tracking the amount of the 
contractor’s fringe benefit contributions, 
making sure those contributions cover 
the fringe benefit credit claimed by the 
contractor, tracking and paying invoices 
from third-party administrators, and 
sending lists of new hires to the plan 
administrators. Essentially, the 
principle explained in 29 CFR 4.172, 
FOH 14j00(a)(1), FOH 15f18, and 
proposed § 5.33 that a contractor may 
not take credit for its own 
administrative expenses applies 
regardless of whether a contractor uses 
its own employees to perform this sort 
of administrative work or engages 
another company to handle these tasks. 


The Department has received an 
increasing number of inquiries in recent 
years regarding the extent to which fees 
charged by third parties for performing 
such administrative tasks are or are not 
creditable. As such, while not proposing 
specific regulatory text, the Department 
proposes to clarify this matter in a final 
rule. The Department seeks comment on 
whether it should incorporate the 
above-described policies, or other 
policies regarding third-party entities, 
into its regulations. In addition, the 
Department seeks comment on 
examples of the administrative duties 
performed by third parties that do not 
themselves pay benefits or administer 
benefit claims. 


The Department also seeks comment 
on the extent to which third-party 
entities both (1) perform administrative 
functions associated with providing 
fringe benefits to employees, such as 
tracking a contractor’s fringe benefit 
contributions, and (2) actually 
administer and deliver benefits, such as 
evaluating and paying out medical 
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claims, and on how the Department 
should treat payments to any such 
entities. For instance, should the 
Department consider the cost of the 
administrative functions in (1) non- 
creditable business expenses, and the 
cost of actual benefits administration 
and payment in (2) to be creditable as 
fringe benefit contributions? 
Alternatively, should the creditability of 
payments to such an entity depend on 
what the third-party entity’s primary 
function is? Should the answer to these 
questions depend on whether the third- 
party entity is an employee welfare plan 
within the meaning of ERISA, 29 U.S.C. 
1002(1)? 


xix. Anti-Retaliation 
The Department proposes to add anti- 


retaliation provisions to enhance 
enforcement of the DBRA, and their 
implementing regulations in 29 CFR 
parts 1, 3, and 5. The proposed new 
anti-retaliation provisions are intended 
to discourage contractors, responsible 
officers, and any other persons from 
engaging in—or causing others to engage 
in—unscrupulous business practices 
that may chill worker participation in 
WHD investigations or other compliance 
actions and enable prevailing wage 
violations to go undetected. The 
proposed anti-retaliation regulations are 
also intended to provide make-whole 
relief for any worker who has been 
discriminated against in any manner for 
taking, or being perceived to have taken, 
certain actions concerning the labor 
standards provisions of the DBA, 
CWHSSA and other Related Acts, and 
the regulations in parts 1, 3, and 5. 


In most WHD DBRA investigations or 
other compliance actions, effective 
enforcement requires worker 
cooperation. Information from workers 
about their actual hours worked and 
their pay is often essential to uncover 
violations such as falsification of 
certified payrolls or wage 
underpayments by contractors or 
subcontractors who fail to keep any pay 
or time records, or whose records are 
inaccurate or incomplete. Workers are 
often reluctant to come forward with 
information about potential violations of 
the laws WHD enforces because they 
fear losing their jobs or suffering other 
adverse consequences. Workers are 
similarly reluctant to raise these issues 
with their supervisors. Such reluctance 
to inquire or complain internally may 
result in lost opportunities for early 
correction of violations by contractors. 


The current Davis-Bacon regulations 
protect the identity of confidential 
worker-informants in large part to 
prevent retribution by contractors for 
whom they work. See 29 CFR 5.6(a)(5), 


6.5. This protection helps combat the 
‘‘possibility of reprisals’’ by ‘‘vindictive 
employers’’ against workers who speak 
out about wage and hour violations, but 
does not eliminate it. Cosmic Constr. 
Co., WAB No. 79–19, 1980 WL 95656, 
at *5 (Sept. 2, 1980). 


When contractors retaliate against 
workers who cooperate or are suspected 
of cooperating with WHD or who make 
internal complaints, neither worker 
confidentiality nor the Davis-Bacon 
remedial measures of back wages or 
debarment can make workers whole. 
The Department’s proposed anti- 
retaliation provisions aim to remedy 
such situations by providing make- 
whole relief to workers who are 
retaliated against, as well as by deterring 
or correcting interference with Davis- 
Bacon worker protections. 


The Department’s authority to 
promulgate the anti-retaliation 
provisions stems from 40 U.S.C. 3145 
and Reorganization Plan No. 14 of 1950. 
In transmitting the Reorganization Plan 
to Congress, President Truman noted 
that ‘‘the principal objective of the plan 
is more effective enforcement of labor 
standards,’’ and that the plan ‘‘will 
provide more uniform and more 
adequate protection for workers through 
the expenditures made for the 
enforcement of the existing legislation.’’ 
Special Message to the Congress 
Transmitting Reorganization Plan No. 
14 of 1950, reprinted in 5 U.S.C. app. 1 
(Mar. 13, 1950) (1950 Special Message 
to Congress). 


It is well settled that the Department 
has regulatory authority to debar 
Related Act contractors even though the 
Related Acts do not expressly provide 
for debarment. See Janik Paving & 
Constr., Inc. v. Brock, 828 F.2d 84, 90, 
91 (2d Cir. 1987) (upholding debarment 
for CWHSSA violations even though 
that statute ‘‘specifically provided civil 
and criminal sanctions for violations of 
overtime work requirements but failed 
to mention debarment’’). In 1951 the 
Department added a new part 5 to the 
DBRA regulations, including the Related 
Act debarment regulation. See 16 FR 
4430. The Department explained it was 
doing so in compliance with the 
directive of Reorganization Plan No. 14 
of 1950 to ‘‘assure coordination of 
administration and consistency of 
enforcement of the labor standards 
provisions’’ of the DBRA. Id. Just as 
regulatory debarment is a permissible 
exercise of the Department’s ‘‘implied 
powers of administrative enforcement,’’ 
Janik, 828 F.2d at 91, so too are the 
proposed anti-retaliation provisions—as 
well as the revised Related Act 
debarment provisions discussed below 
in part III.B.3.xxi (‘‘Debarment’’). The 


Department believes that it would be 
both efficient and consistent with the 
remedial purpose of the DBRA to 
investigate and adjudicate complaints of 
retaliation as part of WHD’s 
enforcement of the DBRA. These 
proposed measures will help achieve 
more effective enforcement of the Davis- 
Bacon labor standards. 


Currently, debarment is the primary 
mechanism under the DBRA civil 
enforcement scheme for remedying 
retribution against workers who assert 
their right to prevailing wages. 
Debarment is also the main tool for 
addressing less tangible discrimination 
such as interfering with investigations 
by intimidating or threatening workers. 
Such unscrupulous behavior may be 
both a ‘‘disregard of obligations’’ to 
workers under the DBA and ‘‘aggravated 
or willful’’ violations under the current 
Related Act regulations that warrant 
debarment. See 40 U.S.C. 3144(b)(1); 29 
CFR 5.12(a)(1), (a)(2), (b)(1). 


Both the ARB and ALJs have debarred 
contractors in part because of their 
retaliatory conduct or interference with 
WHD investigations. See, e.g., 
Pythagoras Gen. Contracting Corp., 2011 
WL 1247207, at *13 (affirming 
debarment of contractor and its 
principal in a DBRA case in part 
because of the ‘‘attempt [by principal 
and other officials of the contractor] at 
witness coercion or intimidation’’ when 
they visited former employees to talk 
about their upcoming hearing 
testimony); R.J. Sanders, Inc., WAB No. 
90–25, 1991 WL 494734, at *1–2 (Jan. 
31, 1991) (affirming ALJ’s finding that 
employer’s retaliatory firing of an 
employee who reported to a Navy 
inspector being paid less than the 
prevailing wage was ‘‘persuasive 
evidence of a willful violation of the 
[DBA]’’); Early & Sons, Inc., ALJ No. 85– 
DBA–140, 1986 WL 193128, at *8 (OALJ 
Aug. 5, 1986) (willful and aggravated 
DBRA violations evidenced in part 
where worker who ‘‘insisted on 
[receiving the mandated wage] . . . was 
told, in effect, to be quiet or risk losing 
his job’’), rev’d on other grounds, WAB 
No. 86–25, 1987 WL 247044, at *2 (Jan. 
29, 1987); Enviro & Demo Masters, Inc., 
ALJ No. 2011–DBA–00002, Decision 
and Order, slip op. at 9–10, 15, 59, 62– 
64 (OALJ Apr. 23, 2014) (Enviro D&O) 
(debarring subcontractor, its owner, and 
a supervisor because of ‘‘aggravated and 
willful avoidance of paying the required 
prevailing wages’’ which included firing 
an employee who refused to sign a 
declaration repudiating his DBRA 
rights, and instructing workers to lie 
about their pay and underreport their 
hours if questioned by investigators). 
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There are also criminal sanctions for 
certain coercive conduct by DBRA 
contractors. The Copeland Anti- 
Kickback Act makes it a crime to induce 
DBRA-covered construction workers to 
give up any part of compensation due 
‘‘by force, intimidation, or threat of 
procuring dismissal from employment, 
or by any other manner whatsoever.’’ 18 
U.S.C. 874; cf. 29 CFR 5.10(b) 
(discussing criminal referrals for DBRA 
violations). Such prevailing wage 
kickback schemes are also willful or 
aggravated violations of the civil 
Copeland Act (a Related Act) that 
warrant debarment. See 40 U.S.C. 3145; 
see, e.g., Killeen Elec. Co., WAB No. 87– 
49, 1991 WL 494685, at *5 (Mar. 21, 
1991). 


Interference with WHD investigations 
or other compliance actions may also 
warrant criminal prosecution. For 
example, in addition to owing 37 
workers $656,646 in back wages in the 
DBRA civil administrative proceeding, 
see Enviro D&O at 66, both the owner 
of Enviro & Demo Masters and his 
father, the supervisor, were convicted of 
Federal crimes including witness 
tampering and conspiracy to commit 
witness tampering. These officials 
instructed workers at the jobsite to hide 
from and ‘‘lie to investigators about 
their working hours and wages,’’ and 
they fired workers who spoke to 
investigators or refused to sign false 
documents. Naranjo v. United States, 
No. 17–CV–9573, 2021 WL 1063442, at 
*1–2 (S.D.N.Y. Feb. 26, 2021), report 
and recommendation adopted by 2021 
WL 1317232 (S.D.N.Y. Apr. 8, 2021); see 
also Naranjo, Sr. v. United States, No. 
16 Civ. 7386, 2019 WL 7568186, at *1 
(S.D.N.Y. Dec. 16, 2019), report and 
recommendation adopted by 2020 WL 
174072, at *1 (S.D.N.Y. Jan. 13, 2020). 


Though contractors, subcontractors, 
and their responsible officers may be 
debarred—and even criminally 
prosecuted—for retaliatory conduct, 
laborers and mechanics who have been 
discriminated against for speaking up, 
or for having been perceived as speaking 
up, currently have no redress under the 
Department’s regulations implementing 
the DBA or Related Acts to the extent 
that back wages do not make them 
whole. For example, WHD currently 
may not order reinstatement of workers 
fired for their cooperation with 
investigators or as a result of an internal 
complaint to their supervisor. Nor may 
the Department award back pay for the 
period after a worker is fired. Similarly, 
WHD cannot require contractors to 
compensate workers for the difference 
in pay resulting from retaliatory 
demotions or reductions in hours. The 
addition of anti-retaliation provisions is 


a logical extension of the DBA and 
Related Acts debarment remedial 
measure. It would supplement 
debarment as an enforcement tool to 
more effectively prevent retaliation and 
interference or any other such 
discriminatory behavior. An anti- 
retaliation mechanism would also build 
on existing back-wage remedies by 
extending compensation to a fuller 
range of harms. 


The Department therefore proposes to 
add two new regulatory provisions 
concerning anti-retaliation, as well as to 
update several other regulations to 
reflect the new anti-retaliation 
provisions. 


(A) Proposed New § 5.5(a)(11) and (b)(5) 
The Department proposes to 


implement anti-retaliation in part by 
adding a new anti-retaliation provision 
to all contracts subject to the DBA or 
Related Acts. Proposed contract clauses 
provided for in § 5.5(a)(11) and (b)(5) 
state that it is unlawful for any person 
to discharge, demote, intimidate, 
threaten, restrain, coerce, blacklist, 
harass, or in any other manner 
discriminate, or to cause any person to 
do the same, against any worker for 
engaging in a number of protected 
activities. The protected activities 
include notifying any contractor of any 
conduct which the worker reasonably 
believes constitutes a violation; filing 
any complaints, initiating or causing to 
be initiated any proceeding, or 
otherwise asserting any right or 
protection; cooperating in an 
investigation or other compliance 
action, or testifying in any proceeding; 
or informing any other person about 
their rights under the DBA, Related 
Acts, or the regulations in 29 CFR parts 
1, 3, or 5, for proposed § 5.5(a)(11), or 
the CWHSSA or its implementing 
regulations in 29 CFR part 5, for 
proposed § 5.5(b)(5). 


The scope of these anti-retaliation 
provisions is intended to be broad in 
order to better effectuate the remedial 
purpose of the DBRA to protect workers 
and ensure that they are not paid 
substandard wages. Workers must feel 
free to speak openly—with contractors 
for whom they work and contractors’ 
responsible officers and agents, with the 
Department, and with co-workers— 
about conduct that they reasonably 
believe to be a violation of the 
prevailing wage requirements or other 
Davis-Bacon labor standards. These 
proposed anti-retaliation provisions 
recognize that worker cooperation is 
critical to enforcement of the DBRA. 
They also incentivize compliance and 
seek to eliminate any competitive 
disadvantage borne by government 


contractors and subcontractors that 
follow the rules. 


In line with those remedial goals, the 
Department intends the proposed anti- 
retaliation provisions to protect internal 
complaints, or other assertions of 
workers’ Davis-Bacon or CWHSSA labor 
standards protections set forth in 
§ 5.5(a)(11) and (b)(5), as well as 
interference that may not have an 
adverse monetary impact on the affected 
workers. Similarly, the Department 
intends the anti-retaliation provisions to 
also apply in situations where there is 
no current work or employment 
relationship between the parties; for 
example, it would prohibit retaliation 
by a prospective or former employer or 
contractor (or both). Finally, the 
Department’s proposed rule seeks to 
protect workers who make oral as well 
as written complaints, notifications, or 
other assertions of their rights protected 
under § 5.5(a)(11) and (b)(5). 


(B) Proposed New § 5.18 
The Department proposes remedies to 


assist in enforcement of the DBRA labor 
standards provisions. Section 5.18 sets 
forth the proposed remedies for 
violations of the new anti-retaliation 
provisions. This proposed section also 
includes the process for notifying 
contractors and other persons found to 
have violated the anti-retaliation 
provisions of the Administrator’s 
investigative findings, as well as for 
Administrator directives to remedy such 
violations and provide make-whole 
relief. 


Make-whole relief and remedial 
actions under this provision are 
intended to restore the worker subjected 
to the violation to the position, both 
economically and in terms of work or 
employment status (e.g., seniority, leave 
balances, health insurance coverage, 
401(k) contributions, etc.), that the 
worker would have occupied had the 
violation never taken place. Available 
remedies include, but are not limited to, 
any back pay and benefits denied or lost 
by reason of the violation; other actual 
monetary losses sustained as a direct 
result of the violation; interest on back 
pay or other monetary relief from the 
date of the loss; and appropriate 
equitable or other relief such as 
reinstatement or promotion; 
expungement of warnings, reprimands, 
or derogatory references; the provision 
of a neutral employment reference; and 
posting of notices that the contractor or 
subcontractor agrees to comply with the 
DBRA anti-retaliation requirements. 


In addition, proposed § 5.18 specifies 
that when contractors, subcontractors, 
responsible officers, or other persons 
dispute findings of violations of 
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109 Sales on the GSA Multiple Award Schedule 
(MAS), for example, have increased dramatically in 
recent decades—from $4 billion in 1992 to $36.6 
billion in 2020. Gov’t Accountability Office, High 
Risk Series: An Update, GAO–05–207 (Jan. 2005), 
at 25 (Figure 1) (noting these types of contracting 
vehicles ‘‘contribute to a much more complex 
environment in which accountability has not 
always been clearly established’’), available at 
https://www.gao.gov/assets/gao-05-207.pdf; Gen. 
Servs. Admin., GSA FY 2020 Annual Performance 
Report, at 11, available at: https://www.gsa.gov/ 
cdnstatic/GSA%20FY%202020%20Annual%20
Performance%20Report%20v2.pdf. 


110 This argument tends to conflate the change 
associated with incorporating a missing contract 
clause or wage determination with any unexpected 
changes by the contracting agency to the actual 
work to be performed under the task order or 
contract. As a general matter, a Competition in 
Contracting Act (CICA) challenge based solely on 
the incorporation of missing labor standards clauses 
or appropriate wage determinations is without 
merit. See Booz Allen Hamilton Eng’g Servs., LLC, 
B–411065 (May 1, 2015), available at https://
www.gao.gov/products/b-411065. 


§ 5.5(a)(11) or (b)(5), the procedures in 
29 CFR 5.11 or 5.12 will apply. 


Conforming revisions are being 
proposed to the withholding provisions 
at §§ 5.5(a)(2) and (b)(3) and 5.9 to 
indicate that withholding includes 
monetary relief for violations of the anti- 
retaliation provisions, § 5.5(a)(11) and 
(b)(5), in addition to withholding of 
back wages for DBRA prevailing wage 
violations and CWHSSA overtime 
violations. 


Similarly, conforming changes are 
being proposed to §§ 5.6(a)(4) and 
5.10(a). Computations of monetary relief 
for violations of the anti-retaliation 
provisions have been added to the 
limited investigatory material that may 
be disclosed without the permission and 
views of the Department under 
§ 5.6(a)(4). In proposed § 5.10(a), 
monetary violations of anti-retaliation 
provisions have been added as a type of 
restitution. 


As explained above, contractors, 
subcontractors, and their responsible 
officers have long been subject to 
debarment for their retaliatory actions. 
This rulemaking updates DBRA 
enforcement mechanisms by ensuring 
that workers may cooperate with WHD 
or complain internally about perceived 
prevailing wage violations without fear 
of reprisal. This proposed rule is a 
reasonable extension of the 
Department’s broad regulatory authority 
to enforce and administer the DBRA. 
Further, adding anti-retaliation would 
amplify existing back wage and 
debarment remedies by making workers 
whole who suffer the effects of 
retaliatory firings, demotions, and other 
actions that reduce their earnings. This 
important new tool will help carry out 
the DBRA’s remedial purposes by 
bolstering WHD’s enforcement. 


xx. Post-Award Determinations and 
Operation-of-Law 


The Department proposes several 
revisions throughout parts 1 and 5 to 
update and codify the administrative 
procedure for enforcing Davis-Bacon 
labor standards requirements when the 
contract clauses and/or appropriate 
wage determination(s) have been 
wrongly omitted from a covered 
contract. 


(A) Current Regulations 


The current regulations require the 
insertion of the relevant contract clauses 
and wage determination(s) in covered 
contracts. 29 CFR 5.5. Section 5.5(a) 
requires that the appropriate contract 
clauses are inserted ‘‘in full’’ into any 
covered contracts, and the contract 
clause language at § 5.5(a)(1) states that 


the wage determination(s) are 
‘‘attached’’ to the contract. 


The existing regulations at § 1.6(f) 
provide instruction for how the 
Department and contracting agencies 
must act when a wage determination 
has been wrongly omitted from a 
contract. Those regulations provide a 
procedure through which the 
Administrator makes a finding that a 
wage determination should have been 
included in the contract. After the 
finding by the Administrator, the 
contracting agency must either 
terminate and resolicit the contract with 
the valid wage determination, or 
incorporate the wage determination 
retroactively by supplemental 
agreement or change order. The same 
procedure applies where the 
Administrator finds that the wrong wage 
determination was incorporated into the 
contract. The existing regulations at 
§ 1.6(f) specify that the contractor must 
be compensated for any increases in 
wages resulting from any supplemental 
agreement or change order issued in 
accordance with the procedure. 


Under the current regulations, WHD 
has faced multiple longstanding 
enforcement challenges. First, the 
language of § 1.6(f) explicitly refers only 
to omitted wage determinations and 
does not expressly address the situation 
where a contracting agency has 
mistakenly omitted the contract clauses 
from the contract. Although WHD has 
historically relied on § 1.6(f) to address 
this situation, the ambiguity in the 
regulations has caused confusion in 
communications between WHD and 
contracting agencies and delay in 
resolving conflicts. See, e.g., WHD 
Opinion Letters DBRA–167 (Aug. 29, 
1990); DBRA–131 (Apr. 18, 1985). 


Second, under the existing 
regulations, affected workers have 
suffered from significant delays while 
contracting agencies determine the 
appropriate course of action. At a 
minimum, such delays cause problems 
for workers who must endure long waits 
to receive their back wages. At worst, 
the delay can result in no back wages 
recovered at all where witnesses are lost 
or there are no longer any contract 
payments to withhold when a contract 
is finally modified or terminated. In all 
cases, the identification of the 
appropriate mechanism for contract 
termination or modification can be 
difficult and burdensome on Federal 
agencies—in particular during later 
stages of a contract or after a contract 
has ended. 


The process provided in the current 
§ 1.6(f) is particularly problematic 
where a contracting agency has 
questions about whether an existing 


contract can be modified without 
violating another non-DBRA statute or 
regulation. This problem has arisen in 
particular in the context of multiple 
award schedule (MAS) contracts, 
blanket purchase agreements (BPAs), 
and other similar schedule contracts 
negotiated by GSA.109 Contracting 
agencies that have issued task orders 
under GSA schedule contracts have 
been reluctant to modify those task 
orders to include labor standards 
provisions where the governing Federal 
schedule contract does not contain the 
provisions. Under those circumstances, 
contracting agencies have argued that 
such a modification could render that 
task order ‘‘out of scope’’ and therefore 
arguably unlawful. 


Although the Department believes it 
is incorrect that a contract modification 
to incorporate required labor standards 
clauses or wage determinations could 
render a contract or task order out of 
scope,110 concerns about this issue have 
interfered with the Department’s 
enforcement of the labor standards. If a 
contracting agency believes it cannot 
modify a contract consistent with 
applicable procurement law, it may 
instead decide to terminate the contract 
without retroactively including the 
required clauses or wage 
determinations. In those circumstances, 
the regulations currently provide no 
clear mechanism that would allow the 
Department or contracting agencies to 
seek to recover the back wages that the 
workers should have been paid on the 
terminated contract. 


(B) Proposed Regulatory Revisions 


To address these longstanding 
enforcement challenges, the Department 
proposes to exercise its authority under 
Reorganization Plan No. 14 of 1950 and 


VerDate Sep<11>2014 20:42 Mar 17, 2022 Jkt 256001 PO 00000 Frm 00052 Fmt 4701 Sfmt 4702 E:\FR\FM\18MRP3.SGM 18MRP3js
pe


ar
s 


on
 D


S
K


12
1T


N
23


P
R


O
D


 w
ith


 P
R


O
P


O
S


A
LS


3



https://www.gsa.gov/cdnstatic/GSA%20FY%202020%20Annual%20Performance%20Report%20v2.pdf

https://www.gsa.gov/cdnstatic/GSA%20FY%202020%20Annual%20Performance%20Report%20v2.pdf

https://www.gsa.gov/cdnstatic/GSA%20FY%202020%20Annual%20Performance%20Report%20v2.pdf

https://www.gao.gov/assets/gao-05-207.pdf

https://www.gao.gov/products/b-411065

https://www.gao.gov/products/b-411065





15749 Federal Register / Vol. 87, No. 53 / Friday, March 18, 2022 / Proposed Rules 


111 The Department proposes parallel language in 
29 CFR 5.9 (Suspension of funds) to clarify that 
funds may be withheld under the contract clauses 
and appropriate wage determinations whether they 
have been incorporated into the contract physically, 
by reference, or by operation of law. 


112 See 46 FR 4306, 4313 (Jan. 16, 1981); 47 FR 
23644, 23654 (May 28, 1982) (implemented by 48 
FR 19532 (Apr. 29, 1983)). 


113 A ruling of the Administrator under § 5.13 that 
Davis-Bacon labor standards do not apply to the 
contract is authoritative and prevents a different 
post-award determination unless the Administrator 
determines that the pre-award ruling was based on 
a factual description provided by the contracting 
agency that was incomplete or inaccurate at the 
time, or that no longer is accurate after 
unanticipated changes were made to the scope of 
the contractor’s work. 


114 Factors that the Administrator considers in 
making a determination regarding retroactive 
application are discussed in the ARB’s ruling in 
City of Ellsworth, ARB No. 14–042, at *6–*10. 
Among the non-exclusive list of potential factors 
are ‘‘the reasonableness or good faith of the 
contracting agency’s coverage decision’’ and ‘‘the 
status of the procurement (i.e. to what extent the 
construction work has been completed).’’ Id. at *10. 
In considering the status of the procurement, the 
Administrator will consider the status of 
construction at the time that the coverage or 
correction issue is first raised with the 
Administrator. 


40 U.S.C. 3145 to adopt several changes 
to §§ 1.6, 5.5, and 5.6. 


(1) § 5.5(e) Proposed Operation-of-Law 
Language 


The Department proposes to include 
language in a new paragraph at § 5.5(e) 
to provide that the labor standards 
contract clauses and appropriate wage 
determinations are effective ‘‘by 
operation of law’’ in circumstances 
where they have been wrongly omitted 
from a covered contract. This proposed 
language would assure that, in all cases, 
a mechanism exists to enforce 
Congress’s mandate that workers on 
covered contracts receive prevailing 
wages—notwithstanding any mistake by 
an executive branch official in an initial 
coverage decision or in an accidental 
omission of the labor standards contract 
clauses. It would also ensure that 
workers receive the correct prevailing 
wages if the correct wage determination 
was not attached to the original contract 
or was not incorporated during the 
exercise of an option. In addition, as 
discussed below, the Department is 
proposing language in other regulatory 
provisions to reflect this change and to 
provide safeguards for both contractors 
and contracting agencies. 


Under the proposed language in 
§ 5.5(e), erroneously omitted contract 
clauses and appropriate wage 
determinations would be effective by 
operation of law and therefore 
enforceable retroactive to the beginning 
of the contract or construction. The 
proposed language provides that all of 
the contract clauses set forth in § 5.5— 
the contract clauses at § 5.5(a) and the 
CWHSSA contract clauses at § 5.5(b)— 
are considered to be a part of every 
covered contract, whether or not they 
are physically incorporated into the 
contract. This includes the contract 
clauses requiring the payment of 
prevailing wages and overtime at 
§ 5.5(a)(1) and (b)(1), respectively; the 
withholding clauses at § 5.5(a)(2) and 
(b)(3); and the labor-standards disputes 
clause at § 5.5(a)(9). 


The operation-of-law proposal is 
intended to complement the existing 
requirements in § 1.6(f) and would not 
entirely replace them. Thus, the 
contracting agency would still be 
required to take action as appropriate to 
terminate or modify the contract. Under 
the new proposed procedure, however, 
the Administrator would not need to 
await a contract modification to assess 
back wages and seek withholding, 
because the wage requirements and 
withholding clauses would be read into 


the contract as a matter of law.111 The 
application of the clauses and the 
correct wage determination as a matter 
of law would also provide the 
Administrator with a tool to enforce the 
labor standards on any contract that a 
contracting agency decides it must 
terminate instead of modify. 


Under the proposal, when the 
contract clause or wage determination is 
incorporated into the prime contract by 
operation of law, prime contractors 
would be responsible for the payment of 
applicable prevailing wages to all 
workers under the contract—including 
the workers of their subcontractors— 
retroactive to the contract award or 
beginning of construction, whichever 
occurs first. This is consistent with the 
current Davis-Bacon regulations and 
case law. See 29 CFR 5.5(a)(6); All Phase 
Elec. Co., WAB No. 85–18 (June 18, 
1986) (withholding contract payments 
from the prime for subcontractor 
employees even though the labor 
standards had not been flowed down 
into the subcontract). This 
responsibility, however, would be offset 
by proposed language in § 5.5(e) adding 
a compensation provision that would 
require that the prime contractor be 
compensated for any increases in wages 
resulting from a post-award 
incorporation of a contract clause or 
wage determination by operation of law 
under § 5.5(e). This proposed language 
is modeled after similar language that 
has been included in § 1.6(f) since 
1983.112 


The Department recognizes that post- 
award coverage or correction 
determinations can cause difficulty for 
contracting agencies. Contracting 
agencies avoid such difficulty by 
proactively incorporating the Davis- 
Bacon labor standards clauses and 
applicable wage determinations into 
contracts or using the existing process 
for requesting a coverage ruling or 
interpretation from the Administrator 
prior to contract award. See 29 CFR 
5.13.113 In addition, the new language 


provides that a contracting agency will 
continue to be able to request that the 
Administrator grant an exemption from 
retroactive enforcement of wage 
determinations and contract clauses (or, 
where permissible, an exemption from 
prospective application) under the same 
conditions currently applicable to post- 
award determinations. See 29 CFR 
1.6(f); 29 CFR 5.14; City of Ellsworth, 
ARB No. 14–042, 2016 WL 4238460, at 
*6–*8 (June 6, 2016).114 


The operation-of-law provision in 
proposed § 5.5(e) is similar to the 
Department’s existing regulations 
enacting Executive Order 11246—Equal 
Employment Opportunity. See 41 CFR 
60–1.4(e); United States v. Miss. Power 
& Light Co., 638 F.2d 899, 905–06 (5th 
Cir. 1981) (finding 41 CFR 60–1.4(e) to 
be valid and have force of law). The 
operation-of-law provision at 41 CFR 
60–1.4(e), like the proposed language in 
§ 5.5(e), operates in addition to and 
complements the other provisions in the 
Executive Order’s regulations that 
require the equal opportunity contract 
clause to be inserted in full into the 
contract. See 41 CFR 60–1.4(a). 


Unlike 41 CFR 60–1.4(e), the 
Department’s proposed language in the 
new § 5.5(e) would apply the ‘‘operation 
of law’’ provision only to prime 
contracts and not to subcontracts. The 
reason for this difference is that, as 
noted above, the Davis-Bacon 
regulations and case law provide that 
the prime contractor is responsible for 
the payment of applicable wages on all 
subcontracts. If the prime contract 
contains the labor standards as a matter 
of law, then the prime contractor is 
required to ensure that all employees on 
the contract—including subcontractors’ 
employees—receive all applicable 
prevailing wages. Accordingly, the 
Department does not believe that 
extending the operation-of-law 
provision itself to subcontracts is 
necessary to enforce the Congressional 
mandate that all covered workers under 
the contract are paid the applicable 
prevailing wages. 


The proposed operation-of-law 
provision is also similar in many, but 
not all, respects to the judicially- 
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115 The Federal Circuit has also noted that the 
Christian doctrine applies to the SCA, which has a 
similar purpose as the DBA and dates only to 1965. 
See Call Henry, Inc. v. United States, 855 F.3d 1348, 
1351 & n.1 (Fed. Cir. 2017). Because the Davis- 
Bacon Act and Service Contract Act are similar 
statutes with the same basic purpose, the 
Department has long noted that court decisions 
relating to one of these acts have a direct bearing 
on the other. See WHD Opinion Letter SCA–3 (Dec. 
7, 1973). 


116 Subsection 1.6(f) did not go into effect until 
April 29, 1983, nearly 2 years after the Coutu 
decision. See 48 FR 19532. Moreover, although the 
Department has used § 1.6(f) to address post-award 
coverage determinations, as discussed above, the 
language of that subsection references wage 
determinations and does not explicitly address the 
omission of required contract clauses. The 
Department now seeks to remedy that ambiguity in 
§ 1.6(f) by adding similar language to § 5.6, as 
discussed below, in addition to the proposed 
operation-of-law language at § 5.5(e). 


developed Christian doctrine, named for 
the 1963 Court of Claims decision, G.L. 
Christian & Assocs. v. United States, 
312 F.2d 418 (Ct. Cl.), reh’g denied, 320 
F.2d 345 (Ct. Cl. 1963). Under the 
doctrine, courts and administrative 
tribunals have held that required 
contractual provisions may be effective 
by operation of law in Federal 
government contracts, even if they were 
not in fact included in the contract. The 
doctrine applies even when there is no 
specific ‘‘operation of law’’ regulation as 
proposed here. 


The Christian doctrine flows from the 
basic concept in all contract law that 
‘‘the parties to a contract . . . are 
presumed or deemed to have contracted 
with reference to existing principles of 
law.’’ 11 Williston on Contracts § 30:19 
(4th ed. 2021); see Ogden v. Saunders, 
25 U.S. 213 (1827). Thus, those who 
contract with the government are 
charged with having ‘‘knowledge of 
published regulations.’’ PCA Health 
Plans of Texas, Inc. v. LaChance, 191 
F.3d 1353, 1356 (Fed. Cir. 1999) 
(citation omitted). 


Under the Christian doctrine, a court 
can find a contract clause effective by 
operation of law if that clause ‘‘is 
required under applicable [F]ederal 
administrative regulations’’ and ‘‘it 
expresses a significant or deeply 
ingrained strand of public procurement 
policy.’’ K-Con, Inc. v. Sec’y of Army, 
908 F.3d 719, 724 (Fed. Cir. 2018). 
Where these prerequisites are satisfied, 
it does not matter if the contract clause 
at issue was wrongly omitted from a 
contract. A court will find that a Federal 
contractor had constructive knowledge 
of the regulation and that the required 
contract clause applies regardless of 
whether it was included in the contract. 


The recent decision of the Federal 
Circuit in K-Con is helpful to 
understanding why it is appropriate to 
provide that the DBA labor standards 
clauses are effective by operation of law. 
In K-Con, the Federal Circuit held that 
the Christian doctrine applies to the 
1935 Miller Act. 908 F.3d at 724–26. 
The Miller Act contains mandatory 
coverage provisions that are similar to 
those in the DBA, though with different 
threshold contract amounts. The Miller 
Act requires that contractors furnish 
payment and performance bonds before 
a contract is awarded for ‘‘the 
construction, alteration, or repair of any 
public building or public work.’’ 40 
U.S.C. 3131(b). The DBA, as amended, 
requires that the prevailing wage 
stipulations be included in bid 
specifications ‘‘for construction, 
alteration, or repair, including painting 
and decorating, of public buildings and 
public works.’’ 40 U.S.C. 3142(a). 


Like the Miller Act, the 90-year old 
Davis-Bacon Act also expresses a 
significant and deeply ingrained strand 
of public procurement policy. The 
Miller Act and the Davis-Bacon Act are 
of similar vintage. The DBA was enacted 
in 1931. The DBA amendments were 
enacted in 1935, almost simultaneously 
with the Miller Act. Through both 
statutes, Congress aimed to protect 
participants on government contracts 
from nonpayment by prime contractors 
and subcontractors. Thus, the same 
factors that the Federal Circuit found 
sufficient to apply the Christian 
doctrine to the Miller Act also apply to 
the DBA and suggest that the proposed 
operation-of-law regulation would be 
appropriate.115 


The Department’s proposal, however, 
differs from the Christian doctrine in 
two critical respects. First, as noted 
above, the proposed language at § 5.5(e) 
would be paired with a contractor 
compensation provision similar to the 
existing provision in § 1.6(f). The 
Christian doctrine does not incorporate 
such protection for contractors, and as 
a result, can have the effect of shifting 
cost burdens from the government to the 
contractor. In K-Con, for example, the 
doctrine supported the government’s 
defense against a claim for equitable 
adjustment by the contractor. 908 F.3d 
at 724–28. 


Second, the Christian doctrine is 
effectively self-executing and renders 
contract clauses applicable by operation 
of law solely on the basis of the 
underlying requirement that they be 
inserted into covered contracts. The 
doctrine contains no specific 
mechanism through which the 
government can limit its application to 
avoid any unexpected or unjust 
results—other than simply deciding not 
to raise it as a defense or affirmative 
argument in litigation. The proposed 
provision here at § 5.5(e), on the other 
hand, would pair the enactment of the 
operation-of-law language with the 
traditional authority of the 
Administrator to waive retroactive 
enforcement or grant a variance, 
tolerance, or exemption from the 
regulatory requirement under 29 CFR 
1.6(f) and 5.14, which the Department 
believes will foster a more orderly and 
predictable process and reduce the 


likelihood of any unintended 
consequences. 


In proposing this new regulatory 
provision, the Department has 
considered the implications of 
Universities Research Ass’n, Inc. v. 
Coutu. In that case, the Supreme Court 
held that there was no implied private 
right of action for workers to sue under 
the Davis-Bacon Act—at least when the 
contract clauses were not included in 
the contract. Coutu, 450 U.S. at 768–69 
& nn.17, 19. The Court also stated that 
the workers could not rely on the 
Christian doctrine to read the missing 
DBA contract clause into the contract. 
Id. at 784 & n.38. The Department has 
carefully considered the Coutu decision, 
and for the reasons discussed below, has 
determined that the proposed regulation 
is consistent with Coutu and that the 
distinctions between the proposed 
regulation and the Christian doctrine 
address the concerns that animated the 
Coutu Court in that case. 


One of the Court’s fundamental 
concerns in Coutu was that an implied 
private right of action could allow 
parties to evade the Department of 
Labor’s review of whether a contract 
should be covered by the Act. The Court 
noted that there was at the time ‘‘no 
administrative procedure that expressly 
provides review of a coverage 
determination after the contract has 
been let.’’ 450 U.S. at 761 n.9.116 If an 
implied private right of action existed 
under those circumstances, private 
parties could effectively avoid raising 
any questions about coverage with the 
Department or with the contracting 
agency—and instead bring them directly 
to a Federal court to second-guess the 
administrative determinations. Id. at 
783–84. 


Another of the Court’s concerns was 
that such an implied private right of 
action would undermine Federal 
contractors’ reliance on the wage 
determinations that the Federal 
government had (or had not) 
incorporated into bid specifications. 
The Supreme Court noted that one of 
the purposes of the 1935 amendments to 
the DBA was to ensure that contractors 
could rely on the predetermination of 
wage rates that apply to each contract. 
450 U.S. at 776. If, after a contract had 
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117 In Blue & Gold, the National Park Service 
failed to include the SCA contract clauses in a 
contract that the Department of Labor later 
concluded was covered by the Act. The Federal 
Circuit denied the bid protest from a the losing 
bidder because ‘‘a party who has the opportunity 
to object to the terms of a government solicitation 
containing a patent error and fails to do so prior to 
the close of the bidding process waives its ability 
to raise the same objection subsequently in a bid 
protest action in the Court of Federal Claims.’’ 492 
F.3d at 1313. 


already been awarded, a court could 
find that a higher prevailing wage 
applied to that contract than had been 
previously determined, the contractor 
could lose money because of its 
mistaken reliance on the prior rates—all 
of which would undermine Congress’s 
intent. Id. at 776–77. 


The Department’s current proposed 
procedure would alleviate both of these 
concerns. As described above, the 
procedure differs from the Christian 
doctrine because—as under the existing 
regulation at § 1.6(f)—contractors will 
be compensated for any increase in 
costs caused by the government’s failure 
to properly incorporate the clauses or 
wage determinations. The proposed 
procedure therefore will not undermine 
contractors’ reliance on an initial 
determination by the contracting agency 
that the DBRA did not apply or that a 
wage determination with lower rates 
applied. 


Nor does the proposal risk creating an 
end-run around the administrative 
procedures set up by contracting 
agencies and the Department pursuant 
to Reorganization Plan No. 14. Instead, 
the operation-of-law provision would 
function as part of an administrative 
structure implemented by the 
Administrator and subject to the 
Administrator’s decision to grant a 
variance, tolerance, or exemption. Its 
enactment should not affect one way or 
another whether any implied private 
right of action exists under the statute. 
Executive Order 11246 provides a 
helpful comparator. In 1968, the 
Department promulgated the regulation 
clarifying that the Executive Order’s 
equal opportunity contract clause would 
be effective by ‘‘operation of the Order’’ 
regardless of whether it is physically 
incorporated into the contract. 41 CFR 
60–1.4(e). That regulation was upheld, 
and the Christian doctrine was also 
found to apply to the required equal 
opportunity contract clause. See Miss. 
Power & Light, 638 F.2d at 905–06. 
Nonetheless, courts have widely held 
that E.O. 11246 does not convey an 
implied private right of action. See, e.g., 
Utley v. Varian Assocs., Inc., 811 F.2d 
1279, 1288 (9th Cir. 1987). 


The Department has also considered 
whether the proposal would lead to an 
increase in bid protest litigation or 
expand the authority of the Court of 
Federal Claims or other contracting 
appeal tribunals to develop their own 
case law on the application of the DBRA 
without the input of the Department. In 
exploring this question, the Department 
considered proposing an alternative 
procedure in which the operation-of-law 
rule would only become effective after 
a determination by the Administrator or 


a contracting agency that a contract was 
in fact covered. The Department, 
however, does not believe that such an 
approach is necessary because both the 
GAO and the Federal Circuit maintain 
strict waiver rules that prohibit post- 
award bid protests based on errors or 
ambiguities in the solicitation. See NCS/ 
EML JV, LLC, B–412277, 2016 WL 
335854, at *8 n.10 (Comp. Gen. Jan. 14, 
2016) (citing GAO decisions); Blue & 
Gold Fleet, L.P. v. United States, 492 
F.3d 1308, 1312–13 (Fed. Cir. 2007).117 


The proposal as currently drafted also 
would not affect the well-settled case 
law—developed after the Coutu 
decision—that only the Department of 
Labor has jurisdiction to resolve 
disputes arising out of the labor 
standards provisions of the contract. As 
part of the post-Coutu 1982 final rule, 
the Department enacted a provision at 
29 CFR 5.5(a)(9) that requires a disputes 
clause with that jurisdictional limitation 
to be included in all DBRA-covered 
contracts. See 47 FR 23660–61 (final 
rule addressing comments received on 
the proposal). The labor standards 
disputes clause creates an exception to 
the Contract Disputes Act of 1974 and 
effectively bars the Court of Federal 
Claims from deciding substantive 
matters related to the Davis-Bacon Act 
and Related Acts. See, e.g., Emerald 
Maint., Inc. v. United States, 925 F.2d 
1425, 1428–29 (Fed. Cir. 1991). Under 
the Department’s current operation-of- 
law proposal, the disputes clause at 
§ 5.5(a)(9) would continue to be 
effective even when it has been omitted 
from a contract because the 
Department’s proposal applies the 
operation-of-law principle to all of the 
required contract clauses in § 5.5(a)— 
including § 5.5(a)(9). As a result, under 
the proposal, disputes regarding DBRA 
coverage or other related matters would 
continue to be heard only through the 
Department’s administrative process 
prior to any judicial review, and there 
is no reason to believe that the 
implementation of the operation-of-law 
provision would lead to a parallel body 
of case law in the Court of Federal 
Claims. 


Given all of these continued 
safeguards, the Department believes it is 
not necessary to expressly limit the 


proposed operation-of-law provision to 
be effective only after an administrative 
determination. However, in addition to 
input on the proposed regulatory text at 
§ 5.5(e), the Department also seeks input 
from commenters regarding the 
alternative proposal to require such a 
determination. Under that alternative, 
the operation-of-law provision would 
only become effective after a 
determination by the Administrator or a 
contracting agency that the contract 
clauses or wage determination was 
wrongly omitted. 


Regardless of whether the proposed 
operation-of-law language will be 
subject to a threshold requirement of an 
administrative determination, the 
provision would operate in tandem with 
the continued requirements that 
contracting agencies must insert the 
contract clause in full into any new 
contracts and into existing contracts by 
modification where the clause had been 
wrongly omitted. The Department 
proposes language to clarify that these 
parallel provisions are both effective, 
with proposed language in §§ 1.6(f), 
5.5(a)(1)(i), and 5.6(a)(1)(ii) that explains 
that contracting agencies continue to be 
required to insert the relevant clauses 
and wage determinations in full 
notwithstanding that the clauses and 
wage determinations are also effective 
by operation of law. As the clauses and 
applicable wage determination(s) will 
still be effective as a matter of law even 
if omitted from the contract, it will be 
advisable for contractors to promptly 
raise any such errors of omission with 
their contracting agencies. A 
contractor’s failure to raise such issues 
will not relieve the contractor from any 
of their obligations under the Davis- 
Bacon labor standards. See, e.g., 
Coleman Construction Co., ARB No. 15– 
002, 2016 WL 4238468, at *6 & n.40 
(June 8, 2016) (holding that ‘‘[t]he law 
is clear that, if a contract subject to 
Davis-Bacon lacks the wage 
determination, it is the employer’s 
obligation . . . to get it’’); 48 CFR 
52.222–52(c). 


Similarly, proposed § 5.5(d) also 
includes a parallel provision that 
clarifies that the clauses and wage 
determinations are equally effective if 
they are incorporated by reference, as a 
contract that contains a provision 
expressly incorporating the clauses and 
the applicable wage determination by 
reference may be tantamount to 
insertion in full under the FAR. See 48 
CFR 52.107, 52.252–2. In addition, 
independent of the FAR, the terms of a 
document appropriately incorporated by 
reference into a contract effectively bind 
the parties to that contract. See 11 
Williston on Contracts section 30:25 
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(4th ed.) (‘‘Interpretation of several 
connected writings’’). 


These various proposed parallel 
regulatory provisions are consistent and 
work together. They require the best 
practice of physical insertion or 
modification of contract documents (or, 
where warranted, incorporation by 
reference), so as to provide effective 
notice to all interested parties, such as 
contract assignees, subcontractors, 
sureties, and employees and their 
representatives. At the same time, they 
create a safety net to ensure that where 
any mistakes are made in initial 
determinations, the prevailing wage 
required by statute will still be paid to 
the laborers and mechanics on covered 
projects. 


(2) § 1.6(f) Post-Award Correction of 
Wage Determinations 


In addition to the operation-of-law 
language at § 5.5(e), the Department 
proposes to make several changes to the 
current regulation at § 1.6(f) that 
contains the post-award procedure 
requiring contracting agencies to 
incorporate an omitted wage 
determination. First, as discussed above 
in section III.B.1.vi. of this NPRM 
(Section 1.6 Use and effectiveness of 
wage determinations), the Department 
proposes adding titles for each 
subsection in § 1.6 in order to improve 
readability of the section as a whole. 
The proposed title for § 1.6(f) is ‘‘Post- 
award determinations and procedures.’’ 
The Department also proposes dividing 
§ 1.6(f) into multiple subsections to 
improve the organization and 
readability of the important rules it 
articulates. 


At the beginning of the section, the 
Department proposes a new § 1.6(f)(1), 
which explains generally that if a 
contract subject to the labor standards 
provisions of the Acts referenced by 
§ 5.1 is entered into without the correct 
wage determination(s), the relevant 
agency must incorporate the correct 
wage determination into the contract or 
require its incorporation. The 
Department proposes to add language to 
§ 1.6(f)(1) expressly providing for an 
agency to incorporate the correct wage 
determination post-award ‘‘upon its 
own initiative’’ as well as upon the 
request of the Administrator. The 
current version of § 1.6(f) explicitly 
provides only for a determination by the 
Administrator that a correction must be 
made. Some contracting agencies had 
interpreted the existing language as 
precluding an action by a contracting 
agency alone—without action by the 
Administrator—to modify an existing 
contract to incorporate a correct wage 
determination. The Department now 


proposes the new language to clarify 
that the contracting agency can take 
such action alone. Where a contracting 
agency does intend to take such an 
action, proposed language at 
§ 1.6(f)(3)(iii) would require it to notify 
the Administrator of the proposed 
action. 


In the proposed reorganization of 
§ 1.6(f), the Department would locate 
the discussion of the Administrator’s 
determination that a correction is 
necessary in a new § 1.6(f)(2). The only 
change to the language of that 
subsection is not substantive. The 
current text of § 1.6(f) refers to the 
action that the Administrator may take 
as an action to ‘‘issue a wage 
determination.’’ However, in the 
majority of cases, where a wage 
determination was not included in the 
contract, the proper action by the 
Administrator will not be to issue a new 
or updated wage determination, as that 
term is used in § 1.6(c), but to identify 
the appropriate existing wage 
determination that applies to the 
contract. Thus, to eliminate any 
confusion, the Department proposes to 
amend the language in this subsection 
to describe the Administrator’s action as 
‘‘requir[ing] the agency to incorporate’’ 
the appropriate wage determination. To 
the extent that, in an exceptional case, 
the Department would need to ‘‘issue’’ 
a new project wage determination to be 
incorporated into the contract, the 
proposed new language would require 
the contracting agency to incorporate or 
require the incorporation of that newly 
issued wage determination. 


The Department also proposes to 
amend the language in § 1.6(f) that 
describes the potential corrective 
actions that an agency may take. In a 
nonsubstantive change, the Department 
proposes to refer to the wage 
determinations that must be newly 
incorporated as ‘‘correct’’ wage 
determinations instead of ‘‘valid’’ wage 
determinations. This is because the 
major problem addressed in § 1.6(f)—in 
addition to the failure to include any 
wage determination at all—is the use of 
the wrong wage determinations. Even 
while wrong for one contract, a wage 
determination may be valid if used on 
a different contract to which it properly 
applies. It is therefore more precise to 
describe a misused wage determination 
as incorrect rather than invalid. The 
proposed amendment would also add to 
the reference in the current regulation at 
§ 1.6(f) to ‘‘supplemental agreements’’ or 
‘‘change orders’’ as the methods for 
modifying contracts post-award to 
incorporate valid wage determinations. 
The Department, in a new § 1.6(f)(3), 
would instruct that agencies make such 


modifications additionally through the 
exercise of ‘‘any other authority that 
may be needed.’’ This language parallels 
the Department’s regulation at 29 CFR 
4.5 for similar circumstances under the 
SCA. 


The Department also proposes to 
make several changes to § 1.6(f) to 
clarify that the requirements apply 
equally to projects carried out with 
Federal financial assistance as they do 
to DBA projects. The proposed initial 
paragraph at § 1.6(f)(1) contains new 
language that states expressly that 
where an agency is providing Federal 
financial assistance, ‘‘the agency must 
ensure that the recipient or sub- 
recipient of the Federal assistance 
similarly incorporates the correct wage 
determination(s) into its contracts.’’ 
Similarly, the reference to agencies’ 
responsibilities in proposed new 
§ 1.6(f)(3) requires an agency to 
terminate and resolicit the contract or to 
‘‘ensure’’ the incorporation (in the 
alternative to ‘‘incorporating’’ the 
correct wage determination itself)—in 
recognition that this language applies 
equally to direct procurement where the 
agency is a party to a DBA-covered 
contract and Related Acts where the 
agency must ensure that the relevant 
State or local agency incorporates the 
corrected wage determination into the 
covered contract. Finally, the 
Department also proposes to amend the 
requirement that the incorporation 
should be ‘‘in accordance with 
applicable procurement law’’ to instead 
reference ‘‘applicable law.’’ This change 
is intended to recognize that the 
requirements in § 1.6 apply also to 
projects executed with Federal financial 
assistance under the Related Acts, for 
which the Federal or State agency’s 
authority may not be subject to Federal 
procurement law. None of these 
proposed changes represent substantive 
changes, as the Department has 
historically applied § 1.6(f) equally to 
both DBA and Related Act projects. See, 
e.g., City of Ellsworth, ARB No. 14–042, 
at *6–8. 


In the new § 1.6(f)(3)(iv), the 
Department proposes to include the 
requirements from the existing 
regulations that contractors must be 
compensated for any change and that 
the incorporation must be retroactive to 
the beginning of the construction. That 
retroactivity requirement, however, is 
amended to include the qualification 
that the Administrator may direct 
otherwise. As noted above, the 
Administrator may make determinations 
of non-retroactivity on a case-by-case 
basis. In addition, consistent with the 
SCA regulation on post-award 
incorporation of wage determinations at 
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29 CFR 4.5(c), the Department proposes 
including language in a new 
§ 1.6(f)(3)(ii) to require that 
incorporation of the correct wage 
determination be accomplished within 
30 days of the Administrator’s request, 
unless the agency has obtained an 
extension. 


The Department also proposes to 
include new language at § 1.6(f)(3)(v), 
applying to Related Acts, instructing 
that the agency must suspend further 
payments or guarantees if the recipient 
refuses to incorporate the specified 
wage determination and that the agency 
must promptly refer the dispute to the 
Administrator for further proceedings 
under § 5.13. This language is a 
clarification and restatement of the 
existing enforcement regulation at 
§ 5.6(a)(1), which provides that no such 
payment or guarantee shall be made 
‘‘unless [the agency] ensures that the 
clauses required by § 5.5 and the 
appropriate wage determination(s) are 
incorporated into such contracts.’’ 


In proposed new language at 
§ 1.6(f)(3)(vi), the Department includes 
additional safeguards for the 
circumstances in which an agency does 
not retroactively incorporate the missing 
clauses or wage determinations and 
instead seeks to terminate the contract. 
The proposed language provides that 
before termination, the agency must 
withhold or cross-withhold sufficient 
funds to remedy any back wage liability 
or otherwise identify and obligate 
sufficient funds through a termination 
settlement agreement, bond, or other 
satisfactory mechanism. This language 
is consistent with the existing FAR 
provision at 48 CFR 49.112–2(c) that 
requires contracting officers to ascertain 
whether there are any outstanding labor 
violations and withhold sufficient funds 
if possible before forwarding the final 
payment voucher. It is also consistent 
with the language of the template 
termination settlement agreements at 48 
CFR 49.602–1 and 49.603–3 that seek to 
assure that any termination settlement 
agreement does not undermine the 
government’s ability to fully satisfy any 
outstanding contractor liabilities under 
the DBRA or other labor clauses. 


Finally, the Department includes a 
proposed provision at § 1.6(f)(4) that 
clarifies that the specific requirements 
of § 1.6(f) to physically incorporate the 
correct wage determination operate in 
addition to the proposed requirement in 
§ 5.5(e) that makes the correct wage 
determination applicable by operation 
of law. As discussed above, such 
amendment and physical incorporation 
(including incorporation by reference) is 
necessary in order to provide notice to 
all interested parties, such as contract 


assignees, subcontractors, sureties, and 
employees and their representatives. 


(3) § 5.6(a)(1) Post-Award 
Incorporation of Contract Clauses 


The Department proposes to revise 
§ 5.6(a)(1) to include language expressly 
providing a procedure for determining 
that the required contract clauses were 
wrongly omitted from a contract. As 
noted above, the Department has 
historically sought the retroactive 
incorporation of missing contract 
clauses by reference to the language 
regarding wage determinations in 
§ 1.6(f). The Department now proposes 
to eliminate any confusion by creating 
a separate procedure at § 5.6(a)(1)(ii) 
that applies specifically to missing 
contract clauses in a similar manner as 
§ 1.6(f) continues to apply to missing or 
incorrect wage determinations. 


The Department proposes to revise 
§ 5.6(a)(1) by renumbering the existing 
regulatory text § 5.6(a)(1)(i), and adding 
an additional paragraph, (a)(1)(ii), to 
include the provision clarifying that 
where a contract is awarded without the 
incorporation of the required Davis- 
Bacon labor standards clauses required 
by § 5.5, the agency must incorporate 
the clauses—or require their 
incorporation. This includes 
circumstances where the agency does 
not award a contract directly but instead 
provides funding assistance for such a 
contract; in such instances, the Federal 
agency, or other agency where 
appropriate, must ensure that the 
recipient or sub-recipient of the Federal 
assistance incorporates the required 
labor standards clauses retroactive to 
the date of contract award, or the start 
of construction if there is no award. The 
paragraph contains a similar set of 
provisions as § 1.6(f), with its proposed 
amendments—including that the 
incorporation must be retroactive unless 
the Administrator directs otherwise; 
that retroactive incorporation is 
required by the request of the 
Administrator or upon the agency’s own 
initiative; that incorporation must take 
place within 30 days of a request by the 
Administrator, unless an extension is 
granted; that the agency must withhold 
or otherwise obligate sufficient funds to 
satisfy back wages before any contract 
termination; and that the contractor 
should be compensated for any increase 
in costs resulting from any change 
required by the paragraph. 


The Department also proposes to 
clarify the application of the current 
regulation at § 5.6(a)(1), which states 
that no payment, advance, grant, loan, 
or guarantee of funds will be approved 
unless the Federal agency ensures that 
the funding recipient or sub-recipient 


has incorporated the required clauses 
into any contract receiving the funding. 
Similar to the proposed provision in 
§ 1.6(f)(3)(v), a new proposed provision 
at § 5.6(a)(1)(ii)(C) would explain that 
such a required suspension also applies 
if the funding recipient refuses to 
retroactively incorporate the required 
clauses. In such circumstances, the 
issue must be referred promptly to the 
Administrator for resolution. 


Similar to the proposed provision at 
§ 1.6(f)(4), the Department also proposes 
a provision at § 5.6(a)(1)(ii)(E) that 
explains that the physical-incorporation 
requirements of § 5.6(a)(1)(ii) would 
operate in tandem with the proposed 
language at § 5.5(e) making the contract 
clauses and wage determinations 
effective by operation of law. 


The proposed changes to § 5.6 do not 
impose any additional requirements on 
Federal agencies, as the existing 
regulation at § 5.6 clearly states that the 
Federal agency is responsible for 
incorporating the required clauses into 
its own contracts subject to the Davis- 
Bacon labor standards and for ensuring 
the incorporation of the required clauses 
into contracts subject to the Davis-Bacon 
labor standards entered into by the 
Federal agency’s funding recipients. 
Moreover, as noted above, this 
additional language is analogous to the 
existing language at 29 CFR 1.6(f) under 
which the Department historically has 
requested the incorporation of missing 
contract clauses. 


The proposed changes clarify that the 
requirement to incorporate the Davis- 
Bacon labor standards clauses is an 
ongoing responsibility that does not end 
upon contract award, and the changes 
expressly state the Department’s 
longstanding practice of requiring the 
relevant agency to retroactively 
incorporate, or ensure retroactive 
incorporation of, the required clauses in 
such circumstances. As discussed 
above, such clarification is warranted 
because agencies occasionally have 
expressed confusion about—and even 
questioned whether they possess—the 
authority to incorporate, or ensure the 
incorporation of, the required contract 
clauses after a contract has been 
awarded or construction has started. 


The Department’s proposal similarly 
makes clear that while agencies must 
retroactively incorporate the required 
clauses upon the request of the 
Administrator, agencies also have the 
authority to make such changes on their 
own initiative when they discover that 
an error has been made. The proposed 
changes also eliminate any confusion of 
the recipients of Federal funding as to 
the extent of the Federal funding 
agency’s authority to require such 
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118 There are several terms referring to the same 
list (e.g., ineligible list, debarment list, debarred 
bidders list) and the terms for this list may continue 
to change over time. 


retroactive incorporation in federally 
funded contracts subject to the Davis- 
Bacon labor standards. Finally, the 
proposed changes do not alter the 
provisions of 29 CFR 1.6(g), including 
its provisos. 


Retroactive incorporation of the 
required contract clauses ensures that 
agencies take every available step to 
ensure that workers on covered 
contracts are paid the prevailing wages 
that Congress intended. The Department 
welcomes comments on all aspects of 
this proposal. 


xxi. Debarment 
In accordance with the Department’s 


goal of updating and modernizing the 
DBA and Related Act regulations, as 
well as enhancing the implementation 
of Reorganization Plan No. 14 of 1950, 
the Department proposes a number of 
revisions to the debarment regulations 
that are intended both to promote 
consistent enforcement of the Davis- 
Bacon labor standards provisions and to 
clarify the debarment standards and 
procedures for the regulated 
community, adjudicators, investigators, 
and other stakeholders. 


The regulations implementing the 
DBA and the Related Acts currently 
reflect different standards for 
debarment. Since 1935, the DBA has 
mandated 3-year debarment ‘‘of persons 
. . . found to have disregarded their 
obligations to employees and 
subcontractors.’’ 40 U.S.C. 3144(b)(1) 
and (b)(2) (emphasis added); see also 29 
CFR 5.12(a)(1) and (2) (setting forth the 
DBA’s ‘‘disregard of obligations’’ 
standard). Although the Related Acts 
themselves do not contain debarment 
provisions, since 1951, their 
implementing regulations have imposed 
a heightened standard for debarment for 
violations under the Related Acts, 
providing that ‘‘any contractor or 
subcontractor . . . found . . . to be in 
aggravated or willful violation of the 
labor standards provisions’’ of any 
DBRA will be debarred ‘‘for a period not 
to exceed 3 years.’’ 29 CFR 5.12(a)(1) 
(emphasis added). The Department 
proposes to harmonize the DBA and the 
Related Act debarment-related 
regulations by applying the 
longstanding DBA debarment standard 
and related provisions to the Related 
Acts as well. Specifically, in order to 
create a uniform set of substantive and 
procedural requirements for debarment 
under the DBA and the Related Acts, the 
Department proposes five changes to the 
Related Act debarment regulations so 
that they mirror the provisions 
governing DBA debarment. 


First, the Department proposes to 
adopt the DBA statutory debarment 


standard—disregard of obligations to 
employees or subcontractors—for all 
debarment cases and to eliminate the 
Related Acts’ regulatory ‘‘aggravated or 
willful’’ debarment standard. Second, 
the Department proposes to adopt the 
DBA’s mandatory 3-year debarment 
period for Related Act cases and to 
eliminate the process under the Related 
Acts regulations for early removal from 
the ineligible list (also known as the 
debarment list 118). Third, the 
Department proposes to expressly 
permit debarment of ‘‘responsible 
officers’’ under the Related Acts. Fourth, 
the Department proposes to clarify that 
under the Related Acts as under the 
DBA, entities in which debarred entities 
or individuals have an ‘‘interest’’ may 
be debarred. Related Acts regulations 
currently require a ‘‘substantial 
interest.’’ Finally, the Department 
proposes to make the scope of 
debarment under the Related Acts 
consistent with the scope of debarment 
under the DBA by providing, in 
accordance with the current scope of 
debarment under the DBA, that Related 
Acts debarred persons and firms may 
not receive ‘‘any contract or subcontract 
of the United States or the District of 
Columbia,’’ as well as ‘‘any contract or 
subcontract subject to the labor 
standards provisions of the statutes 
listed in § 5.1.’’ See 29 CFR 5.12(a)(1) 
and (2). 


(A) Relevant Legal Authority 


The 1935 amendments to the DBA 
gave the Secretary authority to enforce— 
not just set—prevailing wages, 
including through the remedy of 
debarment. See Coutu, 450 U.S. at 758 
& n.3, 759, 776; see also S. Rep. No. 74– 
332, pt. 3, at 11, 14–15 (1935). Since 
then, the DBA has required 3-year 
debarment of persons or firms that have 
been found to ‘‘have disregarded their 
obligations to employees and 
subcontractors.’’ 40 U.S.C. 3144(b) 
(formerly 40 U.S.C. 276a–2 and known 
as section 3(a) of the DBA). The DBA 
also mandates debarment of entities in 
which debarred persons or firms have 
an ‘‘interest.’’ 40 U.S.C. 3144(b)(2). 


Approximately 15 years later, the 
Truman Administration developed and 
Congress accepted Reorganization Plan 
No. 14 of 1950, a comprehensive plan to 
improve Davis-Bacon enforcement and 
administration. The Reorganization Plan 
provided that ‘‘[i]n order to assure 
coordination of administration and 
consistency of enforcement’’ of the 


DBRA by the agencies who are 
responsible for administering them, the 
Secretary of Labor was empowered to 
‘‘prescribe appropriate standards, 
regulations, and procedures, which 
shall be observed by these agencies.’’ 
Reorganization Plan No. 14 of 1950, 5 
U.S.C. app. 1. In transmitting the 
Reorganization Plan to Congress, 
President Truman observed that ‘‘the 
principal objective of the plan is more 
effective enforcement of labor 
standards’’ with ‘‘more uniform and 
more adequate protection for workers 
through the expenditures made for the 
enforcement of the existing legislation.’’ 
Id. (1950 Special Message to Congress). 


Shortly after Reorganization Plan No. 
14 of 1950 was adopted, the Department 
promulgated regulations adding ‘‘a new 
Part 5,’’ effective July 1, 1951. 16 FR 
4430, 4430. These regulations added the 
‘‘aggravated or willful’’ debarment 
standard for the Related Acts. Id. at 
4431. The preamble to that final rule 
explained that adding the new part 5 
was to comply with Reorganization Plan 
No. 14 of 1950’s directive to prescribe 
standards, regulations, and procedures 
‘‘to assure coordination of 
administration and consistency of 
enforcement.’’ Id. at 4430. Since then, 
the two debarment standards—disregard 
of obligations in DBA cases and willful 
or aggravated violations in Related Acts 
cases—have co-existed, but with 
challenges along the way that the 
Department seeks to resolve through 
this proposal. 


(B) Proposed Regulatory Revisions 


(1) Debarment Standard 


a. Proposed Change to Debarment 
Standard 


As noted previously, the DBA 
generally requires the payment of 
prevailing wages to laborers and 
mechanics working on contracts with 
the Federal Government or the District 
of Columbia for the construction of 
public buildings and public works. 40 
U.S.C. 3142(a). In addition, Congress 
has included DBA prevailing wage 
provisions in numerous Related Acts 
under which Federal agencies assist 
construction projects through grants, 
loans, guarantees, insurance, and other 
methods. The same contract clauses are 
incorporated into DBA—and Related 
Act—covered contracts, and the laws 
apply the same labor standards 
protections (including the obligation to 
pay prevailing wages) to laborers and 
mechanics without regard to whether 
they are performing work on a project 
subject to the DBA or one of the Related 
Acts. Indeed, not only are some projects 
subject to the requirements of both the 
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119 For the same reason, except in unusual 
circumstances, it would generally not be 
appropriate to debar a contractor for violations in 
circumstances where the contracting agency 
omitted the contract clause and the clause was 
subsequently incorporated retroactively or found to 
be effective by operation of law. 


DBA and one of the Related Acts due to 
the nature and source of Federal 
funding, but also the great majority of 
DBA-covered projects are also subject to 
CWHSSA, one of the Related Acts. 


Against this backdrop, there is no 
apparent need for a different level of 
culpability for Related Acts debarment 
than for DBA debarment. The sanction 
for failing to compensate covered 
workers in accordance with applicable 
prevailing wage requirements should 
not turn on the source or form of 
Federal funding. Nor is there any 
principled reason that it should be 
easier for prime contractors, 
subcontractors, and their responsible 
officials to avoid debarment in Related 
Acts cases. Accordingly, the Department 
proposes to revise the governing 
regulations so that conduct that 
warrants debarment on DBA 
construction projects would also 
warrant debarment on Related Acts 
projects. This proposal fits within the 
Department’s well-established authority 
to adopt regulations governing 
debarment of Related Acts contractors. 
See, e.g., Janik Paving & Constr., 828 
F.2d at 91; Copper Plumbing & Heating 
Co. v. Campbell, 290 F.2d 368, 372–73 
(D.C. Cir. 1961). 


The potential benefits of adopting a 
single, uniform debarment standard 
outweigh any benefits of retaining the 
existing dual-standard framework. Other 
than debarment, contractors who violate 
the DBA and Related Acts run the risk 
only of having to pay back wages, often 
long after violations occurred. Even if 
these violations are discovered or 
disclosed through an investigation or 
other compliance action, contractors 
that violate the DBA or Related Acts can 
benefit from the use of workers’ wages, 
an advantage which can allow such 
contractors to underbid more law- 
abiding contractors. If the violations 
never come to light, such contractors 
pocket wages that belong to workers. 
Strengthening the remedy of debarment 
encourages such unprincipled 
contractors to comply with Davis-Bacon 
prevailing wage requirements by 
expanding the reach of this remedy 
when they do not. Facchiano Constr. 
Co. v. U.S. Dep’t of Labor, 987 F.2d 206, 
214 (3d Cir. 1993) (observing that 
debarment ‘‘may in fact ‘be the only 
realistic means of deterring contractors 
from engaging in willful [labor] 
violations based on a cold weighing of 
the costs and benefits of 
noncompliance’ ’’ (quoting Janik Paving 
& Constr., 828 F.2d at 91)). 


In proposing a unitary debarment 
standard, the Department intends that 
well-established case law applying the 
DBA ‘‘disregard of obligations’’ 


debarment standard would now also 
apply to Related Acts debarment 
determinations. Under this standard, as 
a 2016 ARB decision explained, ‘‘DBA 
violations do not, by themselves, 
constitute a disregard of an employer’s 
obligations,’’ and, to support debarment, 
‘‘evidence must establish a level of 
culpability beyond negligence’’ and 
involve some degree of intent. Interstate 
Rock Prods., Inc., ARB No. 15–024, 2016 
WL 5868562, at *4 (Sept. 27, 2016) 
(footnotes omitted). For example, the 
underpayment of prevailing wages, 
coupled with the falsification of 
certified payrolls, constitute a disregard 
of a contractor’s obligations sufficient to 
establish the requisite level of ‘‘intent’’ 
under the DBA debarment provisions. 
See id. Bad faith and gross negligence 
regarding compliance have also been 
found to constitute a disregard of DBA 
obligations. See id.119 The Department’s 
proposal to apply the DBA ‘‘disregard of 
obligations’’ standard as the sole 
debarment standard would maintain 
safeguards for law-abiding contractors 
and responsible officers by retaining the 
bedrock principle that DBA violations, 
by themselves, generally do not 
constitute a sufficient predicate for 
debarment. Moreover, the determination 
of whether debarment is warranted will 
continue to be based on a consideration 
of the particular facts found in each 
investigation and to include the same 
procedures and review process that are 
currently in place to determine whether 
debarment is to be pursued. 


For these reasons and those discussed 
in more detail below, the Department 
proposes to harmonize debarment 
standards by reorganizing § 5.12. As 
proposed, paragraph (a)(1) sets forth the 
disregard of obligations debarment 
standard, which would apply to both 
DBA and Related Acts violations. The 
proposed changes accordingly remove 
the ‘‘willful or aggravated’’ language 
from § 5.12, with conforming changes 
proposed in 29 CFR 5.6(b) and 5.7(a). 
Proposed paragraph (a)(2) combines the 
parts of current §§ 5.12(a)(1) and (a)(2) 
concerning the different procedures for 
effectuating debarment under the DBA 
and Related Acts. 


b. Impacts of Proposed Debarment 
Standard Change 


Because behavior that is willful or 
aggravated is also a disregard of 
obligations, in many instances the 


proposed harmonization of the 
debarment standards would apply to 
conduct that under the current 
regulations would already be debarrable 
under both the DBA and Related Acts. 
For example, falsification of certified 
payrolls to simulate compliance with 
Davis-Bacon labor standards has long 
warranted debarment under both the 
DBA and Related Acts. See, e.g., R.J. 
Sanders, Inc., WAB No. 90–25, 1991 WL 
494734, at *1–2 (Jan. 31, 1991) (DBA); 
Coleman Constr. Co., ARB No. 15–002, 
2016 WL 4238468, at *11 (Related Acts). 
Kickbacks also warrant debarment 
under the DBA and Related Acts. See, 
e.g., Killeen Elec. Co., Inc., WAB No. 
87–49, 1991 WL 494685, at *5–6 (DBA 
and Related Act). In fact, any violation 
that meets the ‘‘willful or aggravated’’ 
standard would necessarily also be a 
disregard of obligations. 


Under the proposed revisions, the 
subset of violations that would only 
have been debarrable under the DBA 
disregard of obligations standard now 
will be potentially subject to debarment 
under both the DBA and Related Acts. 
The ARB recently discussed one 
example of this type of violation, stating 
that intentional disregard of obligations 
‘‘may . . . include acts that are not 
willful attempts to avoid the 
requirements of the DBA’’ since 
contractors may not avoid debarment 
‘‘by asserting that they did not 
intentionally violate the DBA because 
they were unaware of the Act’s 
requirements.’’ Interstate Rock Prods., 
ARB No. 15–024, 2016 WL 5868562, at 
*4 (citations omitted). Similarly, 
‘‘failures to set up adequate procedures 
to ensure that their employees’ labor 
was properly classified,’’ which might 
not have been found to be willful or 
aggravated Related Act violations, were 
debarrable under the DBA disregard of 
obligations standard. Id. at *8. Under 
the Department’s proposed revisions to 
§ 5.12, these types of violations could 
now result in debarment in Related Acts 
as well as DBA cases. Additionally, 
under the disregard of obligations 
standard, prime contractors and upper- 
tier subcontractors may be debarred if 
they fail to flow down the required 
contract clauses into their lower-tier 
subcontracts as required by § 5.5(a)(6), 
or if they otherwise fail to ensure that 
their subcontractors are in compliance 
with the Davis-Bacon labor standards 
provisions. See 29 CFR 5.5(a)(6)–(a)(7). 
See Ray Wilson Co., ARB No. 02–086, 
2004 WL 384729, at *10 (affirming 
debarment under DBA of upper-tier 
subcontractor and its principals because 
of subcontractor’s ‘‘abdication from— 
and, thus, its disregard of—its 
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obligations to employees of . . . its own 
lower-tier subcontractor’’). 


c. Benefits of Proposed Debarment 
Standard Change 


i. Improved Compliance and 
Enforcement 


Applying the DBA’s disregard of 
obligations debarment standard in a 
uniform, consistent manner would 
advance the purpose of the DBA, ‘‘ ‘a 
minimum wage law designed for the 
benefit of construction workers.’ ’’ Abhe 
& Svoboda, Inc. v. Chao, 508 F.3d 1052, 
1055 (D.C. Cir. 2007) (quoting 
Binghamton Const. Co., 347 U.S. at 178). 
Both the DBA statutory and the Related 
Acts regulatory debarment sanctions are 
intended to foster compliance with 
labor standards. Interstate Rock 
Products, ARB No. 15–024, 2016 WL 
5868562, at *8 (‘‘Debarment has 
consistently been found to be a remedial 
rather than punitive measure so as to 
encourage compliance and discourage 
employers from adopting business 
practices designed to maximize profits 
by underpaying employees in violation 
of the Act.’’ (citations omitted)); Howell 
Constr., Inc., WAB No. 93–12, 1994 WL 
269361, at *7 (May 31, 1994). Using the 
disregard of obligations debarment 
standard for all DBA and DBRA work 
would enhance enforcement of and 
compliance with Davis-Bacon labor 
standards in multiple ways. 


First, it would better enlist the 
regulated community in Davis-Bacon 
enforcement by increasing their 
incentive to comply with DBA 
standards. See, e.g., Facchiano Constr., 
987 F.2d at 214 (‘‘Both § 5.12(a)(1) and 
§ 5.12(a)(2) are designed to ensure the 
cooperation of the employer, largely 
through self-enforcement.’’); Brite 
Maint. Corp., WAB No. 87–07, 1989 WL 
407462, at *2 (May 12, 1989) 
(debarment is a ‘‘preventive tool to 
discourage violation[s]’’). 


Second, applying the disregard of 
obligations standard to Related Act 
cases will serve the important public 
policy of holding contractors’ 
responsible officials accountable for 
non-compliance in a more consistent 
manner, regardless of whether they are 
performing on a Federal or federally 
funded project. Responsible officials 
currently may be debarred under both 
the DBA and the Related Acts. See, e.g., 
P.B.M.C., Inc., WAB No. 87–57, 1991 
WL 494688, at *7 (Feb. 8, 1991) (stating 
that ‘‘Board precedent does not permit 
a responsible official to avoid 
debarment by claiming that the labor 
standards violations were committed by 
agents or employees of the firm’’ in 
Related Act case); P.J. Stella Constr. 


Corp., WAB No. 80–13, 1984 WL 
161738, at *3 (Mar. 1, 1984) (affirming 
DBA debarment recommendation 
because ‘‘an employer cannot take cover 
behind actions of his inexperienced 
agents or representatives or the 
employer’s own inexperience in 
fulfilling the requirements of 
government construction contracts’’); 
see also Howell Constr., Inc., WAB No. 
93–12, 1994 WL 269361, at *7 (DBA 
case) (debarment could not foster 
compliance if ‘‘corporate officials . . . 
are permitted to delegate . . . 
responsibilities . . . , [and] to delegate 
away any and all accountability for any 
wrong doing’’). Applying a unitary 
debarment standard would further 
incentivize compliance by all 
contractors and responsible officers. 


ii. Greater Consistency and Clarity 
The Department also believes that 


applying the DBA debarment and 
debarment-related standards to all 
Related Act prevailing wage cases 
would eliminate confusion, and 
attendant litigation, that have resulted 
from erroneous and inconsistent 
application of the two different 
standards. The incorrect debarment 
standard has been applied in various 
cases over the years, continuing to the 
present, notwithstanding the ARB’s 
repeated clarification. See, e.g., J.D. 
Eckman, Inc., ARB No. 2017–0023, 2019 
WL 3780904, at *3 (July 9, 2019) (ALJ 
applied inapplicable DBA standard 
rather than applicable aggravated or 
willful standard; legal error of ALJ 
required remand for consideration of 
debarment under the correct standard); 
Coleman Constr. Co., ARB No. 15–002, 
2016 WL 4238468, at *9–11 (noting that 
the ALJ had applied the wrong 
debarment standard but concluding that 
the ALJ’s ‘‘conflat[ion of the] two 
different legal standards’’ was harmless 
error under the circumstances). Most 
recently, the ARB vacated and 
remanded an ALJ’s decision to debar a 
subcontractor and its principal under 
the DBA, noting that, even though the 
Department had not argued that the 
DBA applied, the ALJ had applied the 
incorrect standard because ‘‘the contract 
was for a construction project of a non- 
[F]ederal building that was funded by 
the U.S. Government but did not 
include the United States as a party.’’ 
Jamek Eng’g Servs., Inc., ARB No. 2020– 
0043, 2021 WL 2935807, at *8 (June 23, 
2021). 


Additionally, the ‘‘aggravated or 
willful’’ Related Acts standard has been 
interpreted inconsistently over the past 
decades. In some cases, the ARB has 
required actual knowledge of violations, 
while in others it has applied (or at least 


recited with approval) a less stringent 
standard that encompasses intentional 
disregard or plain indifference to the 
statutory requirements but does not 
require actual knowledge of the 
violations. Compare J.D. Eckman, Inc., 
ARB No. 2017–0023, 2019 WL 3780904, 
at *3 (requiring actual knowledge or 
awareness of the violation) and A. Vento 
Constr., WAB No. 87–51, 1990 WL 
484312, at *3 (Oct. 17, 1990) (aggravated 
or willful violations are ‘‘intentional, 
deliberate, knowing violations of the 
[Related Acts’] labor standards 
provisions’’) with Fontaine Bros., Inc., 
ARB No. 96–162, 1997 WL 578333, at *3 
(Sept. 16, 1997) (stating in Related Act 
case that ‘‘mere inadvertent or negligent 
conduct would not warrant debarment, 
[but] conduct which evidences an intent 
to evade or a purposeful lack of 
attention to, a statutory responsibility 
does’’ and that ‘‘[b]lissful ignorance is 
no defense to debarment’’); see also 
Pythagoras Gen. Cont. Corp., ARB Nos. 
08–107, 09–007, 2011 WL 1247207, at 
*12 (‘‘[A] ‘willful’ violation 
encompasses intentional disregard or 
plain indifference to the statutory 
requirements.’’), aff’d sub. nom. on 
other grounds Pythagoras Gen. Cont. 
Corp. v. U.S. Dept. of Labor, 926 F. 
Supp. 2d 490 (S.D.N.Y. 2013). 


The Department believes that a single 
debarment standard would provide 
consistency for the regulated 
community. Under the proposed single 
‘‘disregard of obligations’’ debarment 
standard, purposeful inattention and 
gross negligence with regard to Davis- 
Bacon labor standards obligations—as 
well as actual knowledge of or 
participation in violations—could 
warrant debarment. The Department 
would continue to carefully consider all 
of the facts involved in determining 
whether a particular contractor’s actions 
meet the proposed single standard. 


(2) Length of Debarment Period 
The Department also proposes to 


revise § 5.12 (see proposed § 5.12(a)(1) 
and (2)) to make 3-year debarment 
mandatory under both the DBA and 
Related Acts and to eliminate the 
regulatory provision permitting early 
removal from the debarment list under 
the Related Acts. 


As noted above, since 1935, the DBA 
has mandated a 3-year debarment of 
contractors whose conduct has met the 
relevant standard. In 1964, the 
Department added two regulatory 
provisions that permit Related Acts 
debarment for less than 3 years as well 
as early removal from the debarment 
list. According to the final rule 
preamble, the Department added these 
provisions ‘‘to improve the debarment 
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120 See 29 CFR 5.12(a)(1) (‘‘shall be ineligible for 
a period not to exceed 3 years (from the date of 
publication by the Comptroller General of the name 
or names of said contractor or subcontractor on the 
ineligible list’’ (emphasis added)); 29 CFR 5.12(c) 
(‘‘Any person or firm debarred under paragraph 
(a)(1) of this section may in writing request removal 
from the debarment list after six months from the 
date of publication by the Comptroller General of 


such person or firm’s name on the ineligible list.’’ 
(emphasis added)). 


provisions under Reorganization Plan 
No. 14 of 1950 by providing for a 
flexible period of debarment up to three 
years and by providing for removal from 
the debarred bidders list upon a 
demonstration of current 
responsibility.’’ 29 FR 95. 


The Department’s experience over the 
nearly 60 years since then has shown 
that those Related Act regulatory 
provisions that differ from the DBA 
standard have not improved the 
debarment process for any of its 
participants. Rather, they have added 
another element of confusion and 
inconsistency to the administration and 
enforcement of the DBA and Related 
Acts. For example, contractors and 
subcontractors have been confused 
about which provision applies. See, e.g., 
Bob’s Constr. Co., Inc., WAB No. 87–25, 
1989 WL 407467, at *1 (May 11, 1989) 
(stating that ‘‘[t]he [DBA] does not 
provide for less than a 3-year 
debarment’’ in response to contractor’s 
argument that ‘‘if the Board cannot 
reverse the [ALJ’s DBA] debarment 
order, it should consider reducing the 3- 
year debarment.’’). 


Requiring a uniform 3-year debarment 
period would reduce confusion. 
Although the regulations currently 
provide for an exception to 3-year 
debarment, debarment in Related Acts 
cases is usually, but not always, for 3 
years. At times, the WAB has treated a 
3-year debarment period as presumptive 
and therefore has reversed ALJ 
decisions imposing debarment for fewer 
than 3 years. See, e.g., Brite Maint. 
Corp., WAB No. 87–07, at *1, *3 
(imposing a 3-year debarment instead of 
the 2-year debarment ordered by the 
ALJ); Early & Sons, Inc., WAB No. 86– 
25, at *1–2 (same); Warren E. Manter 
Co., Inc., WAB No. 84–20, 1985 WL 
167228, at *2–3 (June 21, 1985) (same). 
Under current case law, ‘‘aggravated or 
willful’’ violations of the Related Acts 
labor standards provisions warrant a 
three-year debarment period ‘‘absent 
extraordinary circumstances.’’ A. Vento 
Constr., WAB No. 87–51, 1990 WL 
484312, at *6 (emphasis added). ALJs 
have grappled with what constitutes 
‘‘extraordinary circumstances,’’ and 
when to consider the factors outlined in 
the DBRA early removal process. Id.; see 
also current 29 CFR 5.12(a)(1) and 
(c).120 The Department believes that 


setting a uniform 3-year debarment 
period would provide clarity and 
promote consistency. 


Further, the Department has 
concluded that in instances—usually 
decades ago—when debarment for a 
period of less than 3 years was 
warranted, it has not improved the 
debarment process or compliance. See, 
e.g., Rust Constr. Co., Inc., WAB No. 87– 
15, 1987 WL 247054, at *2 (Oct. 2, 1987) 
(1-year debarment), aff’d sub nom. Rust 
Constr. Co., Inc. v. Martin, 779 F. Supp. 
1030, 1031–32 (E.D. Mo. 1992) 
(affirming WAB’s imposition of 1-year 
debarment instead of no debarment, 
noting ‘‘plaintiffs could have easily been 
debarred for three years.’’); Progressive 
Design & Build Inc., WAB No. 87–31, 
1990 WL 484308, at *3 (Feb. 21, 1990) 
(18-month debarment); Morris 
Excavating Co., Inc., WAB No. 86–27, 
1987 WL 247046, at *1 (Feb. 4, 1987) (6- 
month, instead of no, debarment). 


For the above reasons, the Department 
proposes to modify the period of 
Related Acts debarment to mirror the 
DBA’s mandatory 3-year debarment 
when contractors are found to have 
disregarded their obligations to workers 
or subcontractors. 


The Department also proposes to 
eliminate the provision at 29 CFR 
5.12(c) that allows for Related Acts 
contractors and subcontractors the 
possibility of early removal from the 
debarment list. Just as Related Acts 
debarment for fewer than 3 years has 
rarely been permitted, early removal 
from the debarment list has seldom been 
requested, and has been granted even 
less often. The Department’s experience 
has shown that the possibility of early 
removal from the debarment list has not 
improved the debarment process. 
Likewise, the ARB and WAB do not 
appear to have addressed early removal 
for decades. At that time, the ARB and 
WAB affirmed denials of early removal 
requests. See Atlantic Elec. Servs., AES, 
Inc., ARB No. 96–191, 1997 WL 303981, 
at *1–2 (May 28, 1997); Fred A. 
Nemann, WAB No. 94–08, 1994 WL 
574114, at *1, 3 (June 27, 1994). Around 
the same time, early removal was 
affirmed on the merits in only one case. 
See IBEW Loc. No. 103, ARB No. 96– 
123, 1996 WL 663205, at *4–6 (Nov. 12, 
1996). Additionally, the early-removal 
provision has caused confusion among 
judges and the regulated community 
concerning the proper debarment 
standard. For example, an ALJ 
erroneously relied on the regulation for 
early relief from Related Acts debarment 
in recommending that a DBA contractor 


not be debarred. Jen-Beck Assocs., Inc., 
WAB No. 87–02, 1987 WL 247051, at 
*1–2 (July 20, 1987) (remanding case to 
ALJ for a decision ‘‘in accordance with 
the proper standard for debarment for 
violations of the [DBA]’’). Accordingly, 
the Department proposes to amend 
§ 5.12 by deleting paragraph (c) and 
renumbering the remaining paragraph to 
accommodate this revision. 


(3) Debarment of Responsible Officers 
The Department also proposes to 


revise 29 CFR 5.12 to expressly state 
that responsible officers of both DBA 
and Related Acts contractors and 
subcontractors may be debarred if they 
disregard obligations to workers or 
subcontractors. The purpose of 
debarring individuals along with the 
entities in which they are, for example, 
owners, officers, or managers is to close 
a loophole where such individuals 
could otherwise continue to receive 
Davis-Bacon contracts by forming or 
controlling another entity that was not 
debarred. The current regulations 
mention debarment of responsible 
officers only in the paragraph 
addressing the DBA debarment 
standard. See 29 CFR 5.12(a)(2). But it 
is well-settled that they can be debarred 
under both the DBA and Related Acts. 
See Facchiano Constr. Co., 987 F.2d at 
213–14 (noting that debarment of 
responsible officers is ‘‘reasonable in 
furthering the remedial goals of the 
Davis-Bacon Act and Related Acts’’ and 
that there is ‘‘no rational reason for 
including debarment of responsible 
officers in one regulation, but not the 
other’’); Hugo Reforestation, Inc., ARB 
No. 99–003, 2001 WL 487727, at *12 
(Apr. 30, 2001) (CWHSSA; citing 
Related Acts cases); see also Coleman 
Constr. Co., ARB No. 15–002, 2016 WL 
4238468, at *12. Thus, by expressly 
stating that responsible officers may be 
debarred under both the DBA and 
Related Acts, this proposed revision is 
consistent with current law. The 
Department intends that Related Acts 
debarment of individuals will continue 
to be interpreted in the same way as 
debarment of DBA responsible officers 
has been interpreted. 


(4) Debarment of Other Entities 
The Department proposes another 


revision so that the Related Acts 
regulations mirror the DBA regulations 
not only in practice, but also in letter. 
Specifically, the Department proposes to 
revise 29 CFR 5.12(a)(1) (with 
conforming changes in 5.12 and 
elsewhere in part 5) to state that ‘‘any 
firm, corporation, partnership, or 
association in which such contractor, 
subcontractor, or responsible officer has 
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an interest’’ must be debarred under the 
Related Acts, as well as the DBA. The 
DBA states that ‘‘No contract shall be 
awarded to persons appearing on the list 
or to any firm, corporation, partnership, 
or association in which the persons 
have an interest . . .’’ 40 U.S.C. 
3144(b)(2) (emphasis added); see also 29 
CFR 5.12(a)(2). In contrast, the current 
regulations for Related Acts require 
debarment of ‘‘any firm, corporation, 
partnership, or association in which 
such contractor or subcontractor has a 
substantial interest.’’ 29 CFR 5.12(a)(1) 
(emphasis added); see also 29 CFR 
5.12(b)(1), (d). 


The 1982 final rule preamble for these 
provisions indicates that the 
determination of ‘‘interest’’ (DBA) and 
‘‘substantial interest’’ (Related Acts) are 
intended to be the same: ‘‘In both cases, 
the intent is to prohibit debarred 
persons or firms from evading the 
ineligibility sanctions by using another 
legal entity to obtain Government 
contracts.’’ 47 FR 23658, 23661, 
implemented by 48 FR 19540. It is ‘‘not 
intended to prohibit bidding by a 
potential contractor where a debarred 
person or firm holds only a nominal 
interest in the potential contractor’s 
firm’’ and ‘‘[d]ecisions as to whether ‘an 
interest’ exists will be made on a case- 
by-case basis considering all relevant 
factors.’’ 47 FR 23658, 23661. The 
Department now proposes to eliminate 
any confusion by requiring the DBA 
‘‘interest’’ standard to be the standard 
for both DBA and Related Acts 
debarment. 


(5) Debarment Scope 
The Department proposes to revise 


the scope of Related Acts debarment so 
that it mirrors the scope of DBA 
debarment set out in current 29 CFR 
5.12(a)(1). Currently, under the Related 
Acts, contractors are not generally 
debarred from being awarded any 
contracts or subcontracts of the United 
States or the District of Columbia, but 
rather are only barred from being 
awarded contracts subject to Davis- 
Bacon prevailing wage standards. As 
proposed in revised § 5.12(a)(1), in 
Related Acts as well as DBA cases, any 
debarred contractor, subcontractor, or 
responsible officer would be barred for 
3 years from ‘‘[being] awarded any 
contract or subcontract of the United 
States or the District of Columbia and 
any contract or subcontract subject to 
the labor standards provisions of any of 
the statutes referenced by § 5.1.’’ 


The Department believes that there is 
no reasoned basis to prohibit debarred 
contractors or subcontractors whose 
violations have warranted debarment for 
Related Acts violations from receiving 


Related Acts contracts or subcontracts, 
but to permit them to continue to be 
awarded direct DBA contracts during 
the Related Acts debarment period. The 
proposed changes to § 5.12(a)(1) would 
eliminate this anomalous situation, and 
apply debarment consistently to 
contractors, subcontractors, and their 
responsible officers who have 
disregarded their obligations to workers 
or subcontractors, regardless of the 
source of Federal funding or assistance 
for the work. 


xxii. Employment Relationship Not 
Required 


The Department proposes a few 
changes to reinforce the well- 
established principle that Davis-Bacon 
labor standards requirements apply 
even when there is no employment 
relationship between a contractor and 
worker. 


The DBA states that ‘‘the contractor or 
subcontractor shall pay all mechanics 
and laborers employed directly on the 
site of the work, unconditionally and at 
least once a week, and without 
subsequent deduction or rebate on any 
account, the full amounts accrued at 
time of payment, computed at wage 
rates not less than those stated in the 
advertised specifications, regardless of 
any contractual relationship which may 
be alleged to exist between the 
contractor or subcontractor and the 
laborers and mechanics.’’ 40 U.S.C. 
3142(c)(1). The Department has 
interpreted this coverage to include 
‘‘[a]ll laborers and mechanics employed 
or working upon the site of the work,’’ 
§ 5.5(a)(1)(i), and the definitions of 
‘‘employed’’ in parts 3 and 5 similarly 
make it clear that the term includes all 
workers on the project and extends 
beyond the traditional common-law 
employment relationship. See §§ 3.2(e) 
(‘‘Every person paid by a contractor or 
subcontractor in any manner for his 
labor . . . is employed and receiving 
wages, regardless of any contractual 
relationship alleged to exist between 
him and the real employer.’’ (emphasis 
in original)); 5.2(o) (‘‘Every person 
performing the duties of a laborer or 
mechanic [on DBRA work] is employed 
regardless of any contractual 
relationship alleged to exist between the 
contractor and such person.’’ (emphasis 
in original)); cf. 41 U.S.C. 6701(3)(B) 
(defining ‘‘service employee’’ under the 
Service Contract Act to ‘‘include[ ] an 
individual without regard to any 
contractual relationship alleged to exist 
between the individual and a contractor 
or subcontractor’’); 29 CFR 4.155 
(providing that whether a person is a 
‘‘service employee’’ does not depend on 
any alleged contractual relationship). 


The ARB and its predecessors have 
reached similar conclusions. See Star 
Brite Constr. Co., Inc., ARB No. 98–113, 
2000 WL 960260, at *5 (June 30, 2000) 
(‘‘the fact that the workers [of a 
subcontractor] were engaged in 
construction of the . . . project triggered 
their coverage under the prevailing 
wage provisions of the [DBA]; lack of a 
traditional employee/employer 
relationship between [the prime 
contractor] and these workers did not 
absolve [the prime contractor] from the 
responsibility to insure that they were 
compensated in accordance with the 
requirements of the [DBA].’’); Labor 
Servs., Inc., WAB No. 90–14, 1991 WL 
494728, at *2 (May 24, 1991) (stating 
that the predecessor to section 3142(c) 
‘‘ ‘applies a functional rather than a 
formalistic test to determine coverage: If 
someone works on a project covered by 
the Act and performs tasks 
contemplated by the Act, that person is 
covered by the Act, regardless of any 
label or lack thereof,’ ’’ and requiring a 
contractor to pay DBA prevailing wages 
to workers labeled as ‘‘subcontractors’’). 
This broad scope of covered workers 
also extends to CWHSSA, the Copeland 
Act, and other Related Acts. See 40 
U.S.C. 3703(e) (Reorganization Plan No. 
14 of 1950 and 40 U.S.C. 3145—the 
authority for the 29 CFR parts 3 and 5 
regulations— apply to CWHSSA); 29 
CFR 3.2(e); see also, e.g., Ray Wilson 
Co., ARB No. 02–086, 2004 WL 384729, 
at *6 (finding workers met the DBA’s 
‘‘functional [rather than formalistic] test 
of employment’’ and affirming ALJ’s 
order of prevailing wages and overtime 
due workers of second-tier 
subcontractor); Joseph Morton Co., WAB 
No. 80–15, 1984 WL 161739, at *2–3 
(July 23, 1984) (rejecting contractor’s 
argument that workers were 
subcontractors not subject to DBA 
requirements and affirming ALJ finding 
that contractor owed prevailing wage 
and overtime back wages on contract 
subject to DBA and CWHSSA); cf. 
Charles Igwe, ARB No. 07–120, 2009 WL 
4324725, at *3–5 (Nov. 25, 2009) 
(rejecting contractors’ claim that 
workers were independent contractors 
not subject to SCA wage requirements, 
and affirming finding that contractors 
‘‘violated both the SCA and the 
CWHSSA by failing to pay required 
wages, overtime, fringe benefits, and 
holiday pay, and failing to keep proper 
records’’). 


The Department proposes a few 
specific changes to the regulations in 
recognition of this principle. First, the 
Department proposes to amend §§ 1.2 
and 3.2 to include a definition of 
‘‘employed’’ that is substantively 
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121 The May 28, 1982 final rule was implemented 
in part, including §§ 5.5(a)(2) and 5.5(b)(3), in 1983. 
48 FR 19540, 19540, 19545–47 (Apr. 29, 1983). 


122 The Department has long applied corporate 
veil-piercing principles under the DBRA. See, e.g., 
Thomas J. Clements, Inc., ALJ No. 82–DBA–27, 


Continued 


identical to the definition in § 5.2. This 
change would clarify that the DBA’s 
expansive scope of ‘‘employment’’ also 
applies in the context of wage surveys 
and determinations under part 1 and 
certified payrolls under part 3. Second, 
references to employment (e.g., 
employee, employed, employing, etc.) 
in § 5.5(a)(3) and (c), as well as 
elsewhere in the regulations, have been 
revised to refer instead to ‘‘workers,’’ 
‘‘laborers and mechanics,’’ or ‘‘work.’’ 
Notwithstanding the broad scope of 
employment reflected in the existing 
and proposed definitions and in case 
law, the Department believes that this 
language, particularly in the contract 
clauses themselves, will clarify this 
principle and eliminate ambiguity. 
Consistent with the above, however, to 
the extent that the words ‘‘employee,’’ 
‘‘employed,’’ or ‘‘employment’’ are used 
in this preamble or in the regulations, 
the Department intends that those 
words be interpreted expansively to not 
limit coverage to workers in an 
employment relationship. Finally, the 
Department proposes to clarify in the 
definitions of ‘‘employed’’ in parts 1, 3, 
and 5 that the broad definition applies 
equally to ‘‘public building[s] or public 
work[s]’’ and to ‘‘building[s] or work[s] 
financed in whole or in part by 
assistance from the United States 
through loan, grant, loan guarantee or 
insurance, or otherwise.’’ 


xxiii. Withholding 
The DBA, CWHSSA, and the 


regulations at 29 CFR part 5 authorize 
withholding from the contractor accrued 
payments or advances equal to the 
amount of unpaid wages due laborers 
and mechanics under the DBRA. See 40 
U.S.C. 3142(c)(3), 3144(a)(1) (DBA 
withholding), 3702(d), 3703(b)(2) 
(CWHSSA withholding); 29 CFR 
5.5(a)(2) and (b)(3) and 5.9. Withholding 
helps to realize the goal of protecting 
workers by ensuring that money is 
available to pay them for the work they 
performed but for which they were 
undercompensated. Withholding plays 
an important role in the statutory 
schemes to ensure payment of 
prevailing wages and overtime to 
laborers and mechanics on Federal and 
federally assisted construction projects. 
The regulations currently require, 
among other things, that upon a request 
from the Department, contracting 
agencies must withhold so much of the 
contract funds as may be considered 
necessary to pay the full amount of 
wages required by the contract, and in 
the case of CWHSSA, liquidated 
damages. See 29 CFR 5.5(a)(2) and (b)(3) 
and 5.9. The Department proposes a 
number of regulatory revisions to 


reinforce the current withholding 
provisions. 


(A) Cross-Withholding 
Cross-withholding is currently 


permitted and is a procedure through 
which agencies withhold contract 
monies due a contractor from contracts 
other than those on which the alleged 
violations occurred. Prior to the 1981– 
1982 rulemaking, Federal agencies 
generally refrained from cross- 
withholding for DBRA liabilities 
because neither the DBA nor the 
CWHSSA regulations specifically 
provided for it. In 1982, however, the 
Department amended the contract 
clauses to specifically provide for cross- 
withholding. See 47 FR 23658, 23659– 
60 121 (cross-withholding permitted as 
stated in § 5.5(a)(2) and (b)(3)); Group 
Dir., Claims Grp./GGD, B–225091 et al., 
1987 WL 101454, at *2 (Comp. Gen. 
Feb. 20, 1987) (the Department’s 1983 
Davis-Bacon regulatory revisions, e.g., 
§ 5.5(a)(2), ‘‘now provide that the 
contractor must consent to cross- 
withholding by an explicit clause in the 
contract’’). 


The Department proposes additional 
amendments to the cross-withholding 
contract clause language at § 5.5(a)(2) 
and (b)(3) to strengthen the 
Department’s ability to cross-withhold 
when contractors use single-purpose 
entities, joint ventures or partnerships, 
or other similar vehicles to bid on and 
enter into DBRA-covered contracts. As 
noted above with reference to the 
proposed definition of prime contractor, 
the interposition of another entity 
between the agency and the general 
contractor is not a new phenomenon. In 
general, however, the use of single- 
purpose limited liability company (LLC) 
entities and similar joint ventures and 
teaming agreements in government 
contracting has been increasing in 
recent decades. See, e.g., John W. 
Chierichella & Anne Bluth Perry, Fed. 
Publ’ns LLC, Teaming Agreements and 
Advanced Subcontracting Issues, TAASI 
GLASS–CLE A at *1–6 (2007); A. Paul 
Ingrao, Joint Ventures: Their Use in 
Federal Government Contracting, 20 
Pub. Cont. L.J. 399 (1991). 


In response to this increase in the use 
of such single-purpose legal entities or 
arrangements, Federal agencies have 
often required special provisions to 
assure that liability among joint 
venturers will be joint and several. See, 
e.g., Ingrao, supra, at 402–03 (‘‘Joint and 
several liability special provisions vary 
with each procuring agency and range 


from a single statement to complex 
provisions regarding joint and several 
liability to the government or third 
parties.’’). While the corporate form may 
be a way for joint venturers to attempt 
to insulate themselves from liability, 
commentators have noted that this 
‘‘advantage will rarely be available in a 
Government contracts context, because 
the Government will customarily 
demand financial and performance 
guarantees from the parent companies 
as a condition of its ‘responsibility’ 
determination.’’ Chierichella & Perry, 
supra, at *15–16. 


Without amendment to the existing 
regulations, however, the Government is 
not able to effectively demand similar 
guarantees to secure performance of 
Davis-Bacon prevailing wage 
requirements. Unless the cross- 
withholding regulations are amended, 
the core DBRA remedy of cross- 
withholding may be of limited 
effectiveness as to joint ventures and 
other similar contracting vehicles such 
as single-purpose LLCs. This 
enforcement gap exists because, as a 
general matter, cross-withholding 
(referred to as ‘‘offset’’ under the 
common law) is not available unless 
there is a ‘‘mutuality of debts’’ in that 
the creditor and debtor involved are 
exactly the same person or legal entity. 
See R.P. Newsom, 39 Comp. Gen. 438, 
439 (1959). That general rule, however, 
can be waived by agreement of the 
parties. See Lila Hannebrink, 48 Comp. 
Gen. 365, 365 (1968) (allowing cross- 
withholding against a joint venture for 
debt of an individual joint venturer on 
a prior contract, where all parties 
agreed). 


The structure of the Davis-Bacon Act, 
with its implementation in part through 
the mechanism of contract clauses, 
provides both the opportunity and the 
responsibility of the Government to 
ensure—by contract—that the use of the 
corporate form does not interfere with 
Congress’s mandate that workers be 
paid the required prevailing wage and 
that withholding ensures the payment of 
any back wages owed. It is a cardinal 
rule of law that ‘‘the interposition of a 
corporation will not be allowed to 
defeat a legislative policy, whether that 
was the aim or only the result of the 
arrangement.’’ Anderson v. Abbott, 321 
U.S. 349, 363 (1944). This principle is 
generally applied to allow, in 
appropriate circumstances, for corporate 
forms to be disregarded by ‘‘piercing of 
corporate veil.’’ 122 However, where a 
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1984 WL 161753, at *9 (June 14, 1984) (recognizing, 
in the context of a Davis-Bacon Act enforcement 
action, that a court may ‘‘pierce the corporation veil 
where failure to do so will produce an unjust 
result’’), aff’d, WAB No. 84–12, 1985 WL 167223, 
at *1 (Jan. 25, 1985) (adopting ALJ’s decision as the 
Wage Appeals Board’s own decision); Griffin v. 
Sec’y of Labor, ARB Nos. 00–032, 00–033, 2003 WL 
21269140, at *8, n.2 (May 30, 2003) (various 
contractors and their common owner, who ‘‘made 
all decisions regarding operations of all of the 
companies,’’ were one another’s ‘‘alter egos’’ in Act 
debarment action). 


123 Cf. Robert W. Hamilton, The Corporate Entity, 
49 Tex. L. Rev. 979, 984 (1971) (noting the 
difference in application of ‘‘piercing the veil’’ 
concepts in contract law because ‘‘the creditor more 
or less assumed the risk of loss when he dealt with 
a ‘shell’; if he was concerned, he should have 
insisted that some solvent third person guarantee 
the performance by the corporation’’). 124 See note 14, supra. 


policy is enacted by contract, it is 
inefficient and unnecessary to rely on 
post hoc veil-piercing to assure that the 
legislative policy is enacted. The 
Government can instead, by contract, 
assure that the use of single-purpose 
entities, subsidiaries, or joint ventures 
interposed as nominal ‘‘prime 
contractors’’ does not inhibit the 
application of the Congressional 
mandate to assure back wages are 
recovered through withholding.123 


Accordingly, the Department 
proposes amending the withholding 
contract clauses at § 5.5(a)(2) and (b)(3) 
to ensure that any entity that directly 
enters into a contract covered by the 
DBRA must agree to cross-withholding 
against it to cover any violations of 
specified affiliates under other covered 
contracts entered into by those affiliates. 
The covered affiliates are those entities 
included within the proposed definition 
of prime contractor in § 5.2: Controlling 
shareholders or members, joint 
venturers or partners, and contractors 
(e.g., general contractors) that have been 
delegated significant construction and/ 
or compliance responsibilities. Thus, for 
example, if a general contractor secures 
two prime contracts for two Related Act- 
covered housing projects through 
separate single-purpose entities that it 
controls, the new cross-withholding 
language would allow the Department to 
seek cross-withholding on either 
contract even though the contracts are 
nominally with separate legal entities. 
Or, if a general contractor is delegated 
all of the construction and compliance 
duties on a first contract held by an 
unrelated developer-owner, but the 
general contractor itself holds a prime 
contract on a separate second contract, 
the Department could seek cross- 
withholding from the general contractor 
on the second contract, which it holds 
directly, to remedy violations on the 
first contract. 


The Department also proposes to add 
language to § 5.5(a)(2) and (b)(3) to 


clarify that the Government may pursue 
cross-withholding regardless of whether 
the contract on which withholding is 
sought was awarded by, or received 
Federal assistance from, the same 
agency that awarded or assisted the 
prime contract on which the violations 
necessitating the withholding occurred. 
This revision is in accordance with the 
Department’s longstanding policy, the 
current language of the withholding 
clauses, and case law on the use of 
setoff procedures in other contexts 
dating to 1946. See, e.g., United States 
v. Maxwell, 157 F.3d 1099, 1102 (7th 
Cir. 1998) (‘‘[T]he [F]ederal 
[G]overnment is considered to be a 
single-entity that is entitled to set off 
one agency’s debt to a party against that 
party’s debt to another agency.’’); Cherry 
Cotton Mills v. United States, 327 U.S. 
536, 539 (1946) (same). However, 
because the current Davis-Bacon 
regulatory language does not explicitly 
state that funds may be withheld from 
contracts awarded by other agencies, 
some agencies have questioned whether 
cross-withholding is appropriate in such 
circumstances. This proposed addition 
would expressly dispel any such 
uncertainty or confusion. Conforming 
edits have also been proposed for § 5.9. 


The Department also proposes certain 
non-substantive changes to streamline 
the withholding clauses. The 
Department proposes to include in the 
withholding clause at § 5.5(a)(2)(i) 
similar language as in the CWHSSA 
withholding clause at § 5.5(b)(3) 
authorizing withholding necessary ‘‘to 
satisfy the liabilities . . . for the full 
amount of wages . . .and monetary 
relief’’ of the contractor or subcontractor 
under the contract—instead of the 
specific language currently in § 5.5(a)(2) 
that re-states the lists of the types of 
covered employees already listed in 
§ 5.5(a)(1)(i). The Department also 
proposes using the same term ‘‘so much 
of the accrued payments or advances’’ 
in both § 5.5(a)(2) and (b)(3), instead of 
simply ‘‘sums’’ as currently written in 
§ 5.5(b)(3). Finally, the Department also 
proposes to adopt in § 5.5(b)(3) the use 
of the term ‘‘considered,’’ as used in 
§ 5.5(a)(2), instead of ‘‘determined’’ as 
currently used in § 5.5(b)(3), to refer to 
the determination of the amount of 
funds to withhold, as this mechanism 
applies in the same manner under both 
clauses. 


Conforming edits for each of the 
above changes to the withholding 
clauses at § 5.5(a)(2) and (b)(3) have also 
been proposed for the explanatory 
section at § 5.9. In addition, the 
Department proposes clarifying in a new 
paragraph (c) of § 5.9 that cross- 
withholding from a contract held by a 


different legal entity is not appropriate 
unless the withholding provisions in 
that entity’s contract were incorporated 
in full or by reference. Absent 
exceptional circumstances, cross- 
withholding would not be permitted 
from a contract held by a different legal 
entity where the labor standards were 
incorporated only by operation of law 
into that contract. 


(B) Suspension of Funds for 
Recordkeeping Violations 


The Department also proposes to add 
language clarifying that, as proposed in 
§ 5.5(a)(3)(iv), funds may be suspended 
when a contractor has refused to submit 
certified payroll or provide the required 
records as set forth at § 5.5(a)(3). 


(C) The Department’s Priority To 
Withheld Funds 


The Department proposes revising 
§§ 5.5(a)(2) and (b)(3) and 5.9 to codify 
the Department’s longstanding position 
that, consistent with the DBRA’s 
remedial purpose to ensure that 
prevailing wages are fully paid to 
covered workers, the Department has 
priority to funds withheld (including 
funds that have been cross-withheld) for 
violations of Davis-Bacon prevailing 
wage requirements and CWHSSA 
overtime requirements. See also 
PWRB,124 DBA/DBRA/CWHSSA 
Withholding and Disbursement, at 4. In 
order to ensure that underpaid workers 
receive the monies to which they are 
entitled, contract funds that are 
withheld to reimburse workers owed 
Davis-Bacon or CWHSSA wages, or 
both, must be reserved for that purpose 
and may not be used or set aside for 
other purposes until such time as the 
prevailing wage and overtime issues are 
resolved. 


Affording the Department first 
priority to withheld funds, above 
competing claims, ‘‘effectuate[s] the 
plain purpose of these Federal labor 
standards laws . . . [to] insure that 
every laborer and mechanic is paid the 
wages and fringe benefits to which [the 
DBA and DBRA] entitle them.’’ Quincy 
Hous. Auth. LaClair Corp., WAB No. 
87–32, 1989 WL 407468, at *3 (Feb. 17, 
1989) (holding that ‘‘the Department of 
Labor has priority rights to all funds 
remaining to be paid on a [F]ederal or 
federally assisted contract, to the extent 
necessary to pay laborers and mechanics 
employed by contractors and 
subcontractors under such contract the 
full amount of wages required by 
[F]ederal labor standards laws and the 
contract . . .’’). The proposed 
withholding priority serves an 
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important public policy of providing 
restitution for work that laborers and 
mechanics have already performed, but 
for which they were not paid the full 
DBA or DBRA wages they were owed in 
the first place. 


Specifically, the Department proposes 
to set forth expressly that it has priority 
to funds withheld for DBA, CWHSSA, 
and other Related Act wage 
underpayments over competing claims 
to such withheld funds by: 


(1) A contractor’s surety(ies), 
including without limitation 
performance bond sureties, and 
payment bond sureties; 


(2) A contracting agency for its 
reprocurement costs; 


(3) A trustee(s) (either a court- 
appointed trustee or a U.S. trustee, or 
both) in bankruptcy of a contractor, or 
a contractor’s bankruptcy estate; 


(4) A contractor’s assignee(s); 
(5) A contractor’s successor(s); or 
(6) A claim asserted under the Prompt 


Payment Act, 31 U.S.C. 3901–3907. 
To the extent that a contractor did not 


have rights to funds withheld for Davis- 
Bacon wage underpayments, nor do 
their sureties, assignees, successors, 
creditors (e.g., the U.S. Internal Revenue 
Service), or bankruptcy estates have 
greater rights than the contractor. See, 
e.g., Liberty Mut. Ins. Co., ARB No. 00– 
018, 2003 WL 21499861, at *7–9 (DOL 
priority to DBA withheld funds where 
surety ‘‘ha[d] not satisfied all of the 
bonded [and defaulted prime] 
contractor’s obligations, including the 
obligation to ensure the payment of 
prevailing wages’’); Unity Bank & Trust 
Co. v. United States, 5 Cl. Ct. 380, 384 
(1984) (assignees acquire no greater 
rights than their assignors); Richard T. 
D’Ambrosia, 55 Comp. Gen. 744, 746 
(1976) (IRS tax levy cannot attach to 
money withheld for DBA 
underpayments in which contractor has 
no interest). 


Withheld funds always should, for 
example, be used to satisfy DBA and 
DBRA wage claims before any 
reprocurement costs (e.g., following a 
contractor’s default or termination from 
all or part of the covered work) are 
collected by the Government. See WHD 
Opinion Letter DBRA–132 (May 8, 
1985). The Department has explained 
that ‘‘[t]o hold otherwise . . . would be 
inequitable and contrary to public 
policy since the affected employees 
already have performed work from 
which the Government has received the 
benefit and that to give contracting 
agency reprocurement claims priority in 
such instances would essentially require 
the employees to unfairly pay for the 
breach of contract between their 
employer and the Government.’’ Id.; see 


also PWRB, DBA/DBRA/CWHSSA 
Withholding and Disbursement, at 4.125 
This rationale applies with equal force 
in support of the Department’s priority 
to withheld funds over the other types 
of competing claims listed in this 
proposed regulation. 


The Department’s rights to withheld 
funds for unpaid earnings also are 
superior to performance and payment 
bond sureties of a DBA or DBRA 
contractor. See Westchester Fire Ins. Co. 
v. United States, 52 Fed. Cl. 567, 581– 
82 (2002) (surety did not acquire rights 
that contractor itself did not have); 
Liberty Mut. Ins. Co., ARB No. 00–018, 
2003 WL 21499861 at *7–9 (ARB found 
that Administrator’s claim to withheld 
contract funds for DBA wages took 
priority over performance (and 
payment) bond surety’s claim); see also 
Quincy Hous. Auth. LaClair Corp., WAB 
No. 87–32, 1989 WL 407468, at *3. The 
Department can withhold unaccrued 
funds such as advances until ‘‘sufficient 
funds are withheld to compensate 
employees for the wages to which they 
are entitled’’ under the DBA. Liberty 
Mut. Ins. Co., ARB No. 00–018, 2003 WL 
21499861, at *6; see also 29 CFR 5.9. 


Similarly, the Department has priority 
over assignees (e.g., assignees under the 
Assignment Claims Act, see 31 U.S.C. 
3727, 41 U.S.C. 6305) to DBRA withheld 
funds. For example, in Unity Bank & 
Trust Co., 5 Cl. Ct. at 383, the 
employees’ claim to withheld funds for 
a subcontractor’s DBA wage 
underpayments had priority over a 
claim to those funds by the assignee— 
a bank that had lent money to the 
subcontractor to finance the work. 


Nor are funds withheld pursuant to 
the DBRA for prevailing wage 
underpayments property of a 
contractor’s (debtor’s) bankruptcy estate. 
See In re Quinta Contractors, Inc., 34 
B.R. 129 (Bankr. M.D. Pa. 1983); cf. 
Pearlman v. Reliance Ins. Co., 371 U.S. 
132, 135–36 (1962) (concluding, in a 
case under the Miller Act, that ‘‘the 
Bankruptcy Act simply does not 
authorize a trustee to distribute other 
people’s property among a bankrupt’s 
creditors’’). When a contractor has 
violated its contract with the 
government—as well as the DBA or 
DBRA—by failing to pay required wages 
and fringe benefits, it has not earned its 
contractual payment. Therefore, 
withheld funds are not property of the 
contractor-debtor’s bankruptcy estate. 
Cf. Professional Tech. Servs., Inc. v. IRS, 
No. 87–780C(2), 1987 WL 47833, at *2 
(E.D. Mo. Oct. 15, 1987) (when DOL 
finds [an SCA] violation and issues a 
withholding letter, that act 


‘‘extinguishe[s]’’ whatever property 
right the debtor (contractor) might 
otherwise have had to the withheld 
funds, subject to administrative review 
if the contractor chooses to pursue it); 
In re Frank Mossa Trucking, Inc., 65 
B.R. 715, 7–18 (Bankr. D. Mass. 1985) 
(pre-petition and post-petition SCA 
withholding was not property of the 
contractor-debtor’s bankruptcy estate). 


Various Comptroller General 
decisions further underscore these 
principles. See, e.g., Carlson Plumbing 
& Heating, B–216549, 1984 WL 47039 
(Comp. Gen. Dec. 5, 1984) (DBA and 
CWHSSA withholding has first priority 
over IRS tax levy, payment bond surety, 
and trustee in bankruptcy); Watervliet 
Arsenal, B–214905, 1984 WL 44226, at 
*2 (Comp. Gen. May 15, 1984) (DBA and 
CWHSSA wage claims for the benefit of 
unpaid workers had first priority to 
retained contract funds, over IRS tax 
claim and claim of payment bond 
surety), aff’d sub nom on 
reconsideration Int’l Fidelity Ins. Co., B– 
214905, 1984 WL 46318 (Comp. Gen. 
July 10, 1984); Forest Serv. Request for 
Advance Decision, B–211539, 1983 WL 
27408, at *1 (Comp. Gen. Sept. 26, 1983) 
(DOL’s withholding claim for unpaid 
DBA wages prevailed over claims of 
payment bond surety and trustee in 
bankruptcy). 


The Department proposes codifying 
its position that DBRA withholding has 
priority over claims under the Prompt 
Payment Act, 31 U.S.C. 3901–3907. The 
basis for this proposed provision is that 
a contractor’s right to prompt payment 
does not have priority over legitimate 
claims—such as withholding—arising 
from the contractor’s failure to fully 
satisfy its obligations under the contract. 
See, e.g., 31 U.S.C. 3905(a) (concerning 
requirement that payments to prime 
contractors be for performance by such 
contractor that conforms to the 
specifications, terms, and conditions of 
its contract). 


The Department welcomes comments 
on whether the listed priorities should 
be effectuated by different language in 
the contract clause, such as an 
agreement between the parties that a 
contractor forfeits any legal or equitable 
interest in withheld payments once it 
commits violations, subject to 
procedural requirements that allow the 
contractor to contest the violations. 


xxiv. Subpart C—Severability 
The Department proposes to add a 


new subpart C, titled ‘‘Severability’’, 
which would contain a new § 5.40, also 
titled ‘‘Severability.’’ The proposed 
severability provision explains that each 
provision is capable of operating 
independently from one another, and 
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that if any provision of part 5 is held to 
be invalid or unenforceable by its terms, 
or as applied to any person or 
circumstance, or stayed pending further 
agency action, the Department intends 
that the remaining provisions remain in 
effect. 


4. Non-Substantive Changes 


xxv. Plain Language 


The Plain Writing Act of 2010 (Pub. 
L. 111–274) requires Federal agencies to 
write documents in a clear, concise, 
well-organized manner. The Department 
has written this document to be 
consistent with the Plain Writing Act as 
well as the Presidential Memorandum, 
‘‘Plain Language in Government 
Writing,’’ published June 10, 1998 (63 
FR 31885). The Department requests 
comment on the proposed rule with 
respect to clarity and effectiveness of 
the language used. 


xxvi. Other Changes 


The Department proposes to make 
non-substantive revisions throughout 
the regulations to address typographical 
and grammatical errors and to remove or 
update outdated or incorrect regulatory 
and statutory cross-references. The 
Department also proposes to adopt more 
inclusive language, including 
terminology that is gender-neutral, in 
the proposed regulations. These changes 
are consistent with general practice for 
Federal government publications; for 
example, guidance from the Office of 
the Federal Register advises agencies to 
avoid using gender-specific job titles 
(e.g., ‘‘foremen’’).126 These non- 
substantive revisions do not alter the 
substantive requirements of the 
regulations. 


IV. Paperwork Reduction Act 
The Paperwork Reduction Act of 1995 


(PRA), 44 U.S.C. 3501 et seq., and its 
attendant regulations, 5 CFR part 1320, 
require the Department to consider the 
agency’s need for its information 
collections, their practical utility, as 
well as the impact of paperwork and 
other information collection burdens 
imposed on the public, and how to 
minimize those burdens. The PRA 
typically requires an agency to provide 
notice and seek public comments on 
any proposed collection of information 
contained in a proposed rule. See 44 
U.S.C. 3506(c)(2)(B); 5 CFR 1320.8. 


This rulemaking would affect existing 
information collection requirements 
previously approved under OMB 


control number 1235–0008 (Davis- 
Bacon Certified Payroll) and OMB 
control number 1235–0023 (Requests to 
Approve Conformed Wage 
Classifications and Unconventional 
Fringe Benefit Plans Under the Davis- 
Bacon and Related Acts/Contract Work 
Hours and Safety Standards Act). As 
required by the PRA, the Department 
has submitted information collection 
revisions to OMB for review to reflect 
changes that will result from the 
proposed rule. 


Summary: This rulemaking proposes 
to amend regulations issued under the 
Davis-Bacon and Related Acts that set 
forth rules for the administration and 
enforcement of the Davis-Bacon labor 
standards that apply to Federal and 
federally assisted construction projects. 
The Department proposes to add two 
new recordkeeping requirements 
(telephone number and email address) 
to the collection under 1235–0008; 
however, it does not propose that such 
data be added to the certified weekly 
payroll submission. The Department 
proposes to add paragraph (a)(3)(iii) to 
29 CFR 5.5, which will require all 
contractors, subcontractors, and 
recipients of Federal assistance to 
maintain and preserve Davis-Bacon 
contracts, subcontracts, and related 
documents for 3 years after all the work 
on the prime contract is completed. 
These related documents include 
contractor and subcontractor bids and 
proposals, amendments, modifications, 
and extensions to contracts, 
subcontracts, and agreements. The 
Department notes that it is a normal 
business practice to keep such 
documents and does not expect an 
increase in burden associated with this 
requirement. The Department requests 
public comment on its assumption that 
contractors and subcontractors already 
maintain these records as a matter of 
good business practice. Further, the 
Department adds proposed regulatory 
citations to the collection under 1235– 
0023, however there is no change in 
burden. 


Purpose and use: This proposed rule 
continues the already existing 
requirements that contractors and 
subcontractors must certify their 
payrolls by attesting that persons 
performing work on DBRA covered 
contracts have received the proper 
payment of wages and fringe benefits. 
Contracting officials and WHD 
personnel use the records and certified 
payrolls to verify contractors pay the 
required rates for work performed. 


Additionally, the Department reviews 
a proposed conformance action report to 
determine the appropriateness of a 
conformance action. Upon completion 


of review, the Department approves, 
modifies, or disapproves a conformance 
request and issues a determination. The 
Department also reviews requests for 
approval of unfunded fringe benefit 
plans to determine the propriety of the 
plans. 


WHD obtains PRA clearance under 
control number 1235–0008 for an 
information collection covering the 
Davis-Bacon Certified Payroll and 
certain proposed new recordkeeping 
requirements. An Information 
Collection Request has been submitted 
to revise the approval to incorporate the 
regulatory citations in this proposed 
rule applicable to the proposed rule and 
adjust burden estimates to reflect a 
slight increase in burden associated 
with the proposed new recordkeeping 
requirements. 


WHD obtains PRA clearance under 
OMB control number 1235–0023 for an 
information collection related to 
reporting requirements related to 
Conformance Reports and Unfunded 
Fringe Benefit Plans. This Information 
Collection Request is being submitted as 
the proposed rule proposes to revise the 
location within the regulatory text of 
certain requirements. An Information 
Collection Request has been submitted 
to OMB to revise the approval to 
incorporate the regulatory citations in 
this proposed rule. 


Information and technology: There is 
no particular order or form of records 
prescribed by the proposed regulations. 
A respondent may meet the 
requirements of this proposed rule using 
paper or electronic means. 


Public comments: The Department 
seeks comments on its analysis that this 
NPRM creates a slight increase in 
paperwork burden associated with ICR 
1235–0008 and no increase in burden to 
ICR 1235–0023. Commenters may send 
their views on the Department’s PRA 
analysis in the same way they send 
comments in response to the NPRM as 
a whole (e.g., through the 
www.regulations.gov website), including 
as part of a comment responding to the 
broader NPRM. While much of the 
information provided to OMB in 
support of the information collection 
request appears in the preamble, 
interested parties may obtain a copy of 
the full copy of the supporting 
statements by sending a written request 
to the mail address shown in the 
ADDRESSES section at the beginning of 
this preamble or by calling the number 
listed in the ADDRESSES section of this 
preamble. Alternatively, a copy of the 
ICR with applicable supporting 
documentation; including a description 
of the likely respondents, proposed 
frequency of response, and estimated 
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total burden may be obtained free of 
charge from the RegInfo.gov website on 
the day following publication of this 
notice or by visiting http://
www.reginfo.gov/public/do/PRAMain 
website. In addition to having an 
opportunity to file comments with the 
Department, comments about the 
paperwork implications of the proposed 
regulations may be addressed to the 
OMB. Comments to the OMB should be 
directed to: Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, Attention: 
Desk Officer for WHD, New Executive 
Office Building, Room 10235, 
Washington, DC 20503. The OMB will 
consider all written comments that the 
agency receives during the comment 
period of this proposed rule. As 
previously indicated, written comments 
directed to the Department may be 
submitted during the comment period of 
this proposed rule. 


The OMB and the Department are 
particularly interested in comments 
that: 


• Evaluate whether the proposed 
collections of information are necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 


• Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 


• Enhance the quality, utility, and 
clarity of the information to be 
collected; and 


• Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 


Total burden for the subject 
information collections, including the 
burdens that will be unaffected by this 
proposed rule and any changes are 
summarized as follows: 


Type of review: Revisions to currently 
approved information collections. 


Agency: Wage and Hour Division, 
Department of Labor. 


Title: Davis-Bacon Certified Payroll. 
OMB Control Number: 1235–0008. 
Affected public: Private sector, 


businesses or other for-profits and 
Individuals or Households. 


Estimated number of respondents: 
154,500 (0 from this rulemaking). 


Estimated number of responses: 
9,194,616 (1,200,000 from this 
rulemaking). 


Frequency of response: On occasion. 
Estimated annual burden hours: 


7,464,975 (3,333 burden hours due to 
this NPRM). 


Capital/Start-up costs: $0 ($0 from 
this rulemaking). 


Title: Requests to Approve Conformed 
Wage Classifications and 
Unconventional Fringe Benefit Plans 
Under the Davis-Bacon and Related Acts 
and Contract Work Hours and Safety 
Standards Act. 


OMB Control Number: 1235–0023. 
Affected public: Private sector, 


businesses or other for-profits and 
Individuals or Households. 


Estimated number of respondents: 
8,518 (0 from this rulemaking). 


Estimated number of responses: 8,518 
(0 from this rulemaking). 


Frequency of response: on occasion. 
Estimated annual burden hours: 2,143 


(0 from this rulemaking). 
Estimated annual burden costs: 0. 


V. Executive Order 12866, Regulatory 
Planning and Review; Executive Order 
13563, Improved Regulation and 
Regulatory Review 


Under Executive Order 12866, OMB’s 
Office of Information and Regulatory 
Affairs (OIRA) determines whether a 
regulatory action is significant and, 
therefore, subject to the requirements of 
the Executive Order and OMB 
review.127 Section 3(f) of Executive 
Order 12866 defines a ‘‘significant 
regulatory action’’ as a regulatory action 
that is likely to result in a rule that may: 
(1) Have an annual effect on the 
economy of $100 million or more, or 
adversely affect in a material way a 
sector of the economy, productivity, 
competition, jobs, the environment, 
public health or safety, or State, local, 
or tribal governments or communities 
(also referred to as economically 
significant); (2) create serious 
inconsistency or otherwise interfere 
with an action taken or planned by 
another agency; (3) materially alter the 
budgetary impact of entitlements, 
grants, user fees or loan programs or the 
rights and obligations of recipients 
thereof; or (4) raise novel legal or policy 
issues arising out of legal mandates, the 
President’s priorities, or the principles 
set forth in the Executive Order. OIRA 
has determined that this proposed rule 
is a ‘‘significant regulatory action’’ 
under section 3(f) of Executive Order 
12866 and is economically significant. 
Although the Department has only 
quantified costs of $12.6 million in Year 
1, there are multiple components of the 
rule that could not be quantified due to 


data limitations, so it is possible that the 
aggregate effect of the rule is larger. 


Executive Order 13563 directs 
agencies to, among other things, propose 
or adopt a regulation only upon a 
reasoned determination that its benefits 
justify its costs; that it is tailored to 
impose the least burden on society, 
consistent with obtaining the regulatory 
objectives; and that, in choosing among 
alternative regulatory approaches, the 
agency has selected those approaches 
that maximize net benefits. Executive 
Order 13563 recognizes that some costs 
and benefits are difficult to quantify and 
provides that, when appropriate and 
permitted by law, agencies may 
consider and discuss qualitatively 
values that are difficult or impossible to 
quantify, including equity, human 
dignity, fairness, and distributive 
impacts. The analysis below outlines 
the impacts that the Department 
anticipates may result from this 
proposed rule and was prepared 
pursuant to the above-mentioned 
executive orders. 


A. Introduction 


1. Background and Need for Rulemaking 


In order to provide greater clarity and 
enhance their usefulness in the modern 
economy, the Department proposes to 
update and modernize the regulations 
that implement the Davis-Bacon and 
Related Acts. The Davis-Bacon Act 
(DBA), enacted in 1931, requires the 
payment of locally prevailing wages and 
fringe benefits on Federal contracts for 
construction. See 40 U.S.C. 3142. The 
law applies to workers on contracts 
awarded directly by Federal agencies 
and the District of Columbia that are in 
excess of $2,000 and for the 
construction, alteration, or repair of 
public buildings or public works. 
Congress subsequently incorporated 
DBA prevailing wage requirements into 
numerous statutes (referred to as 
Related Acts) under which Federal 
agencies assist construction projects 
through grants, loans, guarantees, 
insurance, and other methods. 


The Department seeks to address a 
number of outstanding challenges in the 
program while also providing greater 
clarity in the DBA and Related Acts 
(collectively, the DBRA) regulations and 
enhancing their usefulness in the 
modern economy. In this rulemaking, 
the Department proposes to update and 
modernize the regulations 
implementing the DBRA at 29 CFR parts 
1, 3, and 5. Among other proposals as 
discussed more fully earlier in this 
preamble, the Department proposes: 


• To return to the definition of 
‘‘prevailing wage’’ in § 1.2 that it used 
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from 1935 to 1983.128 Currently, a single 
wage rate may be identified as 
prevailing in the area only if it is paid 
to a majority of workers in a 
classification on the wage survey; 
otherwise a weighted average is used. 
The Department proposes to return 
instead to the ‘‘three-step’’ method in 
effect before 1983. Under that method 
(also known as the 30-percent rule), in 
the absence of a wage rate paid to a 
majority of workers in a particular 
classification, a wage rate will be 
considered prevailing if was paid to at 
least 30 percent of such workers. Only 
if no single wage rate is paid to at least 
30 percent of workers in a classification 
will an average rate be used. 


• To revise § 1.6(c)(1) to provide a 
mechanism to regularly update certain 
non-collectively bargained prevailing 
wage rates based on the Bureau of Labor 
Statistics Employment Cost Index. The 
mechanism is intended to keep such 
rates more current between surveys so 
that they do not become out-of-date and 
fall behind prevailing wage rates in the 
area. 


• To expressly give the Administrator 
authority and discretion to adopt State 
or local wage determinations as the 
Davis-Bacon prevailing wage where 
certain specified criteria are satisfied. 


• To return to a prior policy made 
during the 1981–1982 rulemaking 
related to the delineation of wage survey 
data submitted for ‘‘metropolitan’’ or 
‘‘rural’’ counties in § 1.7(b). Through 
this change, the Department seeks to 
more accurately reflect modern labor 
force realities, to allow more wage rates 
to be determined at smaller levels of 
geographical aggregation, and to 
increase the sufficiency of data at the 
statewide level. 


• To include provisions to reduce the 
need for the use of ‘‘conformances’’ 
where the Department has received 


insufficient data to publish a prevailing 
wage for a classification of worker—a 
process that currently is burdensome for 
contracting agencies, contractors, and 
the Department. 


• To strengthen enforcement, 
including by making effective by 
operation of law contract clauses or 
wage determinations that were wrongly 
omitted from contracts, and by 
codifying the principle of annualization 
used to calculate the amount of Davis- 
Bacon credit that a contractor may 
receive for contributions to a fringe 
benefit plan when the contractor’s 
workers also work on private projects. 


• To clarify and strengthen the scope 
of coverage under the DBRA, including 
by revising the definition of ‘‘site of the 
work’’ to further encompass certain 
construction of significant portions of a 
building or work at secondary 
worksites, to better clarify when 
demolition and similar activities are 
covered by the Davis-Bacon labor 
standards, and to clarify that the 
regulatory definitions of ‘‘building or 
work’’ and ‘‘public building or public 
work’’ can be met even when the 
construction activity involves only a 
portion of an overall building, structure, 
or improvement. 


2. Summary of Affected Contractors, 
Workers, Costs, Transfers, and Benefits 


The Department evaluates the impacts 
of two components of this proposed rule 
in this regulatory impact analysis: 


• The return to the ‘‘three-step’’ 
method for determining the prevailing 
wage and 


• The provision of a mechanism to 
regularly update certain non- 
collectively bargained prevailing wage 
rates based on the Bureau of Labor 
Statistics Employment Cost Index. 


This proposed rule predominantly 
affects firms that hold federally funded 
or assisted construction contracts 


because of its impact on prevailing wage 
and fringe benefit rate determinations. 
The Department identified a range of 
potentially affected firms. The more 
narrowly defined population (those 
actively holding DBRA-covered 
contracts) includes 113,900 firms. The 
broader population (including those 
bidding on contracts but without active 
contracts, or those considering bidding 
in the future) includes 154,800 firms. 
Only a subset of potentially affected 
firms will be substantively affected and 
fewer may experience a change in 
payroll costs because some firms 
already pay above the prevailing wage 
rates that may result from this proposal. 
The Department estimated there are 1.2 
million workers on DBRA covered 
contracts and therefore potentially 
affected by this proposed rule. Some of 
these workers will not be affected 
because they work in occupations not 
covered by DBRA or, if they are covered 
by DBRA, workers may not be affected 
by the prevailing wage updates of this 
proposed rule because they may already 
earn above the updated prevailing wage 
and fringe benefit rates. 


The Department estimated both 
regulatory familiarization costs and 
implementation costs for affected firms. 
Year 1 costs are estimated to total $12.6 
million. Average annualized costs 
across the first 10 years are estimated to 
be $3.9 million (using a 7 percent 
discount rate). The transfer analysis 
discussed in Section IV.D. draws on two 
illustrative analyses conducted by the 
Department. However, the Department 
does not definitively quantify annual 
transfer payments due to data 
limitations and uncertainty. Similarly, 
benefits are discussed qualitatively due 
to data limitations and uncertainty. See 
Table 1 for a summary of affected 
contractor firms, workers, and costs. 


TABLE 1—SUMMARY OF AFFECTED CONTRACTOR FIRMS, WORKERS, AND COSTS 
[2020 dollars] 


Year 1 
Future years Average annualized value 


Year 2 Year 10 3% real rate 7% real rate 


Firms: Narrow Definition a .................................................... 154,500 154,500 154,500 ........................ ........................
Firms: Broad Definition b ...................................................... 192,400 192,400 192,400 ........................ ........................
Potentially Affected Workers (millions) ................................ 1.2 1.2 1.2 ........................ ........................
Direct employer costs (million) ............................................ $12.6 $2.5 $2.5 $3.7 $3.9 


Regulatory familiarization ............................................. $10.1 $0.0 $0.0 1.2 1.4 
Implementation ............................................................. $2.5 $2.5 $2.5 2.5 2.5 


a Firms actively holding DBRA-covered contracts. 
b Firms who may be bidding on DBA contracts or considering bidding in the future. 
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129 The North American Industry Classification 
System (NAICS) is a method by which Federal 
statistical agencies classify business establishments 
in order to collect, analyze, and publish data about 
certain industries. Each industry is categorized by 
a sequence of codes ranging from 2 digits (most 
aggregated level) to 6 digits (most granular level). 
https://www.census.gov/naics/. 


130 The Department acknowledges that there may 
be affected firms that fall under other NAICS codes 
and for which the contracting agency did not flag 
in the FPDS–NG system that the contract is covered 
by DBRA. Including these additional NAICS codes 
could result in an overestimate because they would 
only be affected by this proposed rule if Davis- 
Bacon covered construction occurs. The data does 
not allow the Department to determine this. 


131 The DBA only applies in the 50 states and the 
District of Columbia and does not apply in the 
territories. However, some Related Acts provided 
Federal funding of construction in the territories 
that, by virtue of the Related Act, is subject to DBA 
prevailing wage requirements. For example, the 
DBA does not apply in Guam, but a Related Act 
provides that base realignment construction in 
Guam is subject to DBA requirements. 


132 Data released in monthly files. Available at: 
https://www.sam.gov/SAM/pages/public/extracts/ 
samPublicAccessData.jsf. 


133 Entities registering in SAM are asked if they 
wish to bid on contracts. If the firm answers ‘‘yes,’’ 
then they are included as ‘‘All Awards’’ in the 
‘‘Purpose of Registration’’ column in the SAM data. 
The Department included only firms with a value 
of ‘‘Z2,’’ which denotes ‘‘All Awards.’’ 


134 The Department believes that there may be 
certain limited circumstances in which State and 
local governments may be contractors, but believes 
that this number would be minimal and including 
government entities would result in an 
inappropriate overestimation. 


B. Number of Potentially Affected 
Contractor Firms and Workers 


1. Number of Potentially Affected 
Contractor Firms 


The Department identified a range of 
potentially affected firms. This includes 
both firms impacted by the DBA and 
firms impacted by the Related Acts. The 
more narrowly defined population 
(firms actively holding DBRA-covered 
contracts) includes 154,500 firms: 
61,200 Impacted by DBA and 93,300 
impacted by the Related Acts (Table 2). 
The broader population (including those 
bidding on DBA contracts but without 
active contracts, or those considering 
bidding in the future) includes 192,400 
firms: 99,100 Impacted by DBA and 
93,300 impacted by the Related Acts. 
Additionally, only a subset of these 
firms will experience a change in 
payroll costs. Those firms that already 
pay above the new wage determination 
rates calculated under the 30-percent 
rule will not be substantively affected. 
Because there is no readily usable 
source of data on the earnings of 
workers of these affected firms, the 
Department cannot definitively identify 
the number of firms that will experience 
changes in payroll costs due to changes 
in prevailing wage rates. 


i. Firms Currently Holding DBA 
Contracts 


USASpending.gov—the official source 
for spending data for the U.S. 
Government—contains Government 
award data from the Federal 
Procurement Data System Next 
Generation (FPDS–NG), which is the 
system of record for Federal 
procurement data. The Department used 
these data to identify the number of 
firms that currently hold DBA contracts. 
Although more recent data are available, 
the Department used data from 2019 to 
avoid any shifts in the data associated 
with the COVID–19 pandemic in 2020. 
Any long-run impacts of COVID–19 are 
speculative because this is an 
unprecedented situation, so using data 
from 2019 may be the best 
approximation the Department has for 
future impacts. The pandemic could 
cause structural changes to the 
economy, resulting in shifts in industry 
employment and wages. The 
Department welcomes comments and 
data on how the COVID–19 pandemic 
has impacted firms and workers on 
DBRA contracts, as well as the impact 
on construction and other affected 
industries as a whole. 


The Department identified firms 
working on DBRA contracts as contracts 
with an assigned NAICS code of 23 or 
if the ‘‘Construction Wage Rate 


Requirements’’ element is ‘‘Y,’’ meaning 
that the contracting agency flagged that 
the contract is covered by DBRA.129 130 
The Department also excluded (1) 
contracts for financial assistance such as 
direct payments, loans, and insurance; 
and (2) contracts performed outside the 
U.S. because DBA coverage is limited to 
the 50 states, the District of Columbia, 
and the U.S. territories.131 


In 2019, there were 14,000 unique 
prime contractors with active 
construction contracts in USASpending. 
However, subcontractors are also 
impacted by this proposed rule. The 
Department examined 5 years of 
USASpending data (2015 through 2019) 
and identified 47,200 unique 
subcontractors who did not hold 
contracts as primes in 2019. The 
Department used 5 years of data for the 
count of subcontractors to compensate 
for lower-tier subcontractors that may 
not be included in USASpending.gov. In 
total, the Department estimates 61,200 
firms currently hold DBA contracts and 
are potentially affected by this 
rulemaking under the narrow definition; 
however, to the extent that any of these 
firms already pay above the prevailing 
wage rates as determined under this 
proposed rule they will not actually be 
impacted by the rule. 


ii. All Potentially Affected Contractors 
(DBA Only) 


The Department also cast a wider net 
to identify other potentially affected 
contractors, both those directly affected 
(i.e., holding contracts) and those that 
plan to bid on DBA-covered contracts in 
the future. To determine the number of 
these firms, the Department identified 
construction firms registered in the 
General Services Administration’s 
(GSA) System for Award Management 
(SAM) since all entities bidding on 


Federal procurement contracts or grants 
must register in SAM. The Department 
believes that firms registered in SAM 
represent those that may be affected if 
the proposed rulemaking impacts their 
decision to bid on contracts or their 
competitiveness in the bidding process. 
However, it is possible that some firms 
that are not already registered in SAM 
could decide to bid on DBA-covered 
contracts after this proposed 
rulemaking; these firms are not included 
in the Department’s estimate. The 
proposed rule could also impact them if 
they are awarded a future contract. 


Using May 2021 SAM data, the 
Department identified 51,900 registered 
firms with construction listed as the 
primary NAICS code.132 The 
Department excluded firms with 
expired registrations, firms only 
applying for grants,133 government 
entities (such as city or county 
governments),134 foreign organizations, 
and companies that only sell products 
and do not provide services. SAM 
includes all prime contractors and some 
subcontractors (those who are also 
prime contractors or who have 
otherwise registered in SAM). However, 
the Department is unable to determine 
the number of subcontractors that are 
not in the SAM database. Therefore, the 
Department added the subcontractors 
identified in USASpending to this 
estimate. Adding these 47,200 firms 
identified in USASpending to the 
number of firms in SAM, results in 
99,100 potentially affected firms. 


iii. Firms Impacted by the Related Acts 


USASpending does not adequately 
capture all work performed under the 
Related Acts. Additionally, there is not 
a central database, such as SAM, where 
contractors working on Related Acts 
contracts must register. Therefore, the 
Department used a different 
methodology to estimate the number of 
firms impacted by the Related Acts. The 
Department estimated 883,900 workers 
work on Related Acts contracts (see 
section V.B.2.iii.), then divided that 
number by the average number of 
workers per firm (9.5) in the 
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135 2018 Statistics of U.S. Businesses (SUSB). 
U.S., NAICS sectors, larger employment sizes up to 
20,000+. https://www.census.gov/data/tables/2018/ 
econ/susb/2018-susb-annual.html. 


136 See 86 FR 38816, 38816–38898. 


137 See 81 FR 9591, 9591–9671 and 79 FR 60634– 
60733. 


138 Bureau of Economic Analysis. (2020). Table 8. 
Gross Output by Industry Group. https://
www.bea.gov/news/2020/gross-domestic-product- 
industry-fourth-quarter-and-year-2019. ‘‘Gross 
output of an industry is the market value of the 


goods and services produced by an industry, 
including commodity taxes. The components of 
gross output include sales or receipts and other 
operating income, commodity taxes, plus inventory 
change. Gross output differs from value added, 
which measures the contribution of the industry’s 
labor and capital to its gross output.’’ 


construction industry.135 This results in 
93,300 firms. Some of these firms likely 
also perform work on DBA contracts. 
However, because the Department has 


no information on the size of this 
overlap, the Department has assumed all 
are unique firms. The Department 
welcomes comments and data on the 


number of firms working on Related 
Acts contracts. 


TABLE 2—RANGE OF NUMBER OF POTENTIALLY AFFECTED FIRMS 


Source Number 


Total Count (Davis-Bacon and Related Acts) 


Narrow definition a ............................................................................................................................................................................... 154,500 
Broad definition b ................................................................................................................................................................................. 192,400 


DBA (Narrow Definition) 


Total ..................................................................................................................................................................................................... 61,200 
Prime contractors from USASpending ......................................................................................................................................... 14,000 
Subcontractors from USASpending ............................................................................................................................................. 47,200 


DBA (Broad Definition) 


Total ..................................................................................................................................................................................................... 99,100 
SAM .............................................................................................................................................................................................. 51,900 
Subcontractors from USASpending ............................................................................................................................................. 47,200 


Related Acts 


Total ..................................................................................................................................................................................................... 93,300 
Related Acts workers ................................................................................................................................................................... 883,900 
Employees per firm (SUSB) ......................................................................................................................................................... 9.5 


a Firms actively holding DBRA-covered contracts. 
b Firms who may be bidding on DBA contracts or considering bidding in the future. 


2. Number of Potentially Affected 
Workers 


There are no readily available 
government data on the number of 
workers working on DBA contracts; 
therefore, to estimate the number of 
these workers, the Department 
employed the approach used in the 
2021 final rule, ‘‘Increasing the 
Minimum Wage for Federal 
Contractors,’’ which implements 
Executive Order 14026.136 That 
methodology is based on the 2016 
rulemaking implementing Executive 
Order 13706’s paid sick leave 
requirements, which contained an 
updated version of the methodology 
used in the 2014 rulemaking for 


Executive Order 13658.137 Using this 
methodology, the Department estimated 
the number of workers who work on 
DBRA contracts, representing the 
number of ‘‘potentially affected 
workers,’’ is 1.2 million potentially 
affected workers. Some of these workers 
will not be affected because while they 
work on DBRA-covered contracts they 
are not in occupations covered by the 
DBRA prevailing wage determinations 
(e.g., laborers or mechanics). 


The Department estimated the 
number of potentially affected workers 
in three parts. First, the Department 
estimated employees and self-employed 
workers working on DBA contracts in 
the 50 States and the District of 


Columbia. Second, the Department 
estimated the number of workers and 
self-employed DBRA workers in the 
U.S. territories. Third, the Department 
estimated the number of potentially 
affected workers working on contracts 
covered by Davis-Bacon Related Acts. 


i. Workers on DBA Contracts in the 50 
States and the District of Columbia 


DBA contract employees were 
estimated by calculating the ratio of 
Federal contracting expenditures to total 
output in NAICS 23: Construction. Total 
output is the market value of the goods 
and services produced by an industry. 
This ratio is then applied to total private 
employment in that industry (Table 3). 


The Department used Federal 
contracting expenditures from 
USASpending.gov data excluding (1) 
financial assistance such as direct 


payments, loans, and insurance; and (2) 
contracts performed outside the U.S. 


To determine the share of all output 
associated with Federal Government 


contracts, the Department divided 
contracting expenditures by gross 
output in NAICS 23.138 This results in 
an estimated 3.27 percent of output in 
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139 Bureau of Labor Statistics. OEWS. May 2019. 
Available at: http://www.bls.gov/oes/. 


140 GDP limited to personal consumption 
expenditures and gross private domestic 
investment. 


141 In Puerto Rico, personal consumption 
expenditures plus gross private domestic 
investment equaled $71.2 billion. Therefore, Puerto 
Rico gross output was calculated as $71.2 billion × 
1.8 × 2.7 percent. 


142 For the U.S. territories, the unincorporated 
self-employed are excluded because CPS data are 
not available on the number of unincorporated self- 
employed workers in U.S. territories. 


143 USASpending includes information on grants, 
assistance, and loans provided by the Federal 
government. However, this does not include all 
covered projects, it does not capture the full value 
of the project because it is just the Federal share 
(i.e., excludes spending by State and local 
governments or private institutions that are also 


subject to DBRA labor standards because of the 
Federal share on the project), and it cannot easily 
be restricted to construction projects because there 
is no NAICS or product service code (PSC) variable. 


144 Census Bureau. Annual Value of Public 
Construction Put in Place 2009–2020. Available at: 
https://www.census.gov/construction/c30/ 
historical_data.html. 


145 Estimate based on personal communications 
with the Office of Labor Standards Enforcement and 
Economic Opportunity at HUD. 


the construction industry covered by 
Federal Government contracts (Table 3). 
The Department then multiplied the 
ratio of covered-to-gross output by 
private sector employment in the 
construction industry (9.1 million) to 
estimate the share of employees working 
on covered contracts. The Department’s 
private sector employment number is 
primarily comprised of construction 
industry employment from the May 
2019 Occupational Employment and 
Wage Statistics (OEWS), formerly the 
Occupational Employment Statistics.139 
However, the OEWS excludes 
unincorporated self-employed workers, 
so the Department supplemented OEWS 
data with data from the 2019 Current 
Population Survey Merged Outgoing 
Rotation Group (CPS MORG) to include 
unincorporated self-employed in the 
estimate of workers. 


According to this methodology, the 
Department estimated there are 297,900 
workers on DBA covered contracts in 
the 50 States and the District of 
Columbia. However, these laws only 
apply to wages for mechanics and 
laborers, so some of these workers 
would not be affected by these changes 
to DBA. 


This methodology represents the 
number of year-round-equivalent 
potentially affected workers who work 
exclusively on DBA contracts. Thus, 
when the Department refers to 
potentially affected employees in this 
analysis, the Department is referring to 
this conceptual number of people 
working exclusively on covered 
contracts. The total number of 
potentially affected mechanics and 
laborers will likely exceed this number 
because affected workers likely do not 
work exclusively on DBA contracts. 


ii. Workers on DBRA Contracts in the 
U.S. Territories 


The methodology to estimate 
potentially affected workers in the U.S. 
territories is similar to the methodology 
above for the 50 States and the District 
of Columbia. The primary difference is 
that data on gross output in the 
territories are not available, and so the 
Department had to make some 
additional assumptions. The 
Department approximated gross output 
in the territories by calculating the ratio 
of gross output to Gross Domestic 
Product (GDP) for the U.S. (1.8), then 
multiplying that ratio by GDP in each 
territory to estimate total gross 
output.140 To limit gross output to the 
construction industry, the Department 
multiplied it by the share of the 
territory’s payroll in NAICS 23. For 
example, the Department estimated that 
Puerto Rico’s gross output in the 
construction industry totaled $3.6 
billion.141 


The rest of the methodology follows 
the methodology for the 50 States and 
the District of Columbia. To determine 
the share of all output associated with 
Government contracts, the Department 
divided contract expenditures by gross 
output. Federal contracting 
expenditures from USASpending.gov 
data show that the Government spent 
$993.3 million on construction contracts 
in 2019 in American Samoa, the 
Commonwealth of the Northern Mariana 
Islands Guam, Puerto Rico, and the U.S. 
Virgin Islands. The Department then 
multiplied the ratio of covered contract 
spending to gross output by private 
sector employment to estimate the 
number of workers working on covered 
contracts (6,100).142 


iii. Workers on Related Acts Contracts 


This proposed rulemaking will also 
impact workers on DBRA-covered 
contracts in the 50 States and the 
District of Columbia. Data are not 
available on the number of workers 
covered by the Related Acts. 
Additionally, neither USASpending nor 
any other database fully captures this 
population.143 Therefore, the 
Department used a different approach to 
estimate the number of potentially 
affected workers for DBRA contracts. 


The Department identified that the 
total State and local government 
construction spending as reported by 
the Census Bureau was $318 billion in 
2019.144 The Department then applied 
adjustment factors to adjust for the share 
of State and local expenditures that are 
covered by the Related Acts. Data on the 
share of State and local expenditures 
covered by the Related Acts are not 
available, therefore the Department used 
rough approximations. The Department 
requests comments and data on the 
appropriate adjustment factors. The 
Department assumed half of the total 
State and local government construction 
expenditures are subject to a DBRA, 
resulting in estimated expenditures of 
$158 billion. To this, the Department 
added $3 billion to represent U.S. 
Department of Housing and Urban 
Development (HUD) backed mortgage 
insurance for private construction 
projects.145 


As was done for DBA, the Department 
divided contracting expenditures by 
gross output, and multiplied that ratio 
by the estimate of private sector 
employment used above to estimate the 
share of workers working on Related 
Acts-covered contracts (883,900). 


TABLE 3—NUMBER OF POTENTIALLY AFFECTED WORKERS 


Private output 
(billions) a 


Contracting 
output 


(millions) b 


Share output 
from covered 
contracting 


Private-sector 
workers 


(1,000s) c 


Workers 
DBRA 


contracts 
(1,000s) d 


DBA, excl. territories ............................................................ $1,662 $54,400 3.27% 9,100 297.9 
DBRA, territories .................................................................. 5 993 (e) 35 6.1 
Related Acts ......................................................................... 1,667 161,297 9.68% 9,135 883.9 
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146 Dong, Xiuwen, Xuanwen Wang, Rebecca Katz, 
Gavin West, and Bruce Lippy. The Construction 
Chart Book: The U.S. Construction Industry and Its 


Workers, 6th ed. Silver Spring: CPWR-The Center 
for Construction Research and Training, 2018, 18. 
https://www.cpwr.com/wp-content/uploads/ 


publications/The_6th_Edition_Construction_
eChart_Book.pdf. 


TABLE 3—NUMBER OF POTENTIALLY AFFECTED WORKERS—Continued 


Private output 
(billions) a 


Contracting 
output 


(millions) b 


Share output 
from covered 
contracting 


Private-sector 
workers 


(1,000s) c 


Workers 
DBRA 


contracts 
(1,000s) d 


Total .............................................................................. ........................ 216,700 ........................ ........................ 1,188.0 


a Bureau of Economic Analysis, NIPA Tables, Gross output. 2019. For territories, gross output estimated by multiplying (1) total GDP for the 
territory by the ratio of total gross output to total GDP for the U.S. and (2) the share of national gross output in the construction industry. 


b For DBA, and DBRA in the territories, data from USASpending.gov for contracting expenditures for covered contracts in 2019. For Related 
Acts, data from Census Bureau on value of State and local government construction put in place, adjusted for coverage ratios. The Census data 
includes some data for territories but may be underestimated. 


c OEWS May 2019. For non-territories, also includes unincorporated self-employed workers from the 2019 CPS MORG. 
d Assumes share of expenditures on contracting is same as share of employment. Assumes workers work exclusively, year-round on DBRA 


covered contracts. 
e Varies by U.S. Territory. 


3. Demographics of the Construction 
Industry 


In order to provide information on the 
types of workers that may be affected by 
this rule, the Department presents 
demographic characteristics of 
production workers in the construction 
industry. For purposes of this 
demographic analysis only, the 
Department is defining the construction 
industry as workers in the following 
occupations: 
• Construction and extraction 


occupations 
• Installation, maintenance, and repair 


occupations 
• Production occupations 
• Transportation and material moving 


occupations 


The Department notes that the 
demographic characteristics of workers 
on DBRA projects may differ from the 
general construction industry; however, 
data on the demographics of workers on 
DBRA projects is unavailable. 
Demographics of the general workforce 
are also presented for comparison. The 
Department welcomes comments and 
data on how the demographics of 
workers on DBRA projects would differ 
from the demographics of workers in the 
construction industry as a whole. 
Tabulated numbers are based on 2019 
CPS data for consistency with the rest 
of the analysis and to avoid potential 
impacts of COVID–19. Additional 
information on the demographics of 
workers in the construction industry 


can be found in The Construction Chart 
Book: The U.S. Construction Industry 
and Its Workers.146 


The vast majority of workers in the 
construction industry are men, 97 
percent (Table 4), which is significantly 
higher than the general workforce where 
53 percent are men. Workers in 
construction are also significantly more 
likely to be Hispanic than the general 
workforce; 38 percent of construction 
workers are Hispanic, compared with 18 
percent of the workforce. Lastly, while 
many construction workers may have 
completed registered apprenticeship 
programs 84 percent of workers in the 
construction industry have a high 
school diploma or less, compared with 
54 percent of the general workforce. 


TABLE 4—DEMOGRAPHICS OF WORKERS IN THE CONSTRUCTION INDUSTRY 


Production 
workers in 


construction 


Total 
workforce 


(%) 


By Region 


Northeast ................................................................................................................................................. 16.4 17.9 
Midwest .................................................................................................................................................... 16.4 21.9 
South ........................................................................................................................................................ 41.7 36.9 
West ......................................................................................................................................................... 25.5 23.3 


By Sex 


Male ......................................................................................................................................................... 97.1 53.4 
Female ..................................................................................................................................................... 2.9 46.6 


By Race 


White only ................................................................................................................................................ 87.1 77.2 
Black only ................................................................................................................................................ 7.5 12.4 
All others .................................................................................................................................................. 5.4 10.4 


By Ethnicity 


Hispanic ................................................................................................................................................... 38.0 18.1 
Not Hispanic ............................................................................................................................................ 62.0 81.9 
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147 FY2019 Data and Statistics, U.S. Department 
of Labor, Office of Apprenticeship. https://
www.dol.gov/agencies/eta/apprenticeship/about/ 
statistics/2019. 


148 This includes the median base wage of $32.30 
from the 2020 OEWS plus benefits paid at a rate of 
46 percent of the base wage, as estimated from the 
BLS’s Employer Costs for Employee Compensation 
(ECEC) data, and overhead costs of 17 percent. 
OEWS data available at: http://www.bls.gov/oes/ 
current/oes131141.htm. 


TABLE 4—DEMOGRAPHICS OF WORKERS IN THE CONSTRUCTION INDUSTRY—Continued 


Production 
workers in 


construction 


Total 
workforce 


(%) 


By Race and Ethnicity 


White only, Not Hispanic ......................................................................................................................... 52.2 61.1 
Black only, Not Hispanic .......................................................................................................................... 6.2 11.6 


By Age 


16–25 ....................................................................................................................................................... 15.2 16.7 
26–55 ....................................................................................................................................................... 71.6 64.2 
56+ ........................................................................................................................................................... 13.3 19.1 


By Education 


No degree ................................................................................................................................................ 23.0 8.9 
High school diploma ................................................................................................................................ 60.6 45.3 
Associate’s degree .................................................................................................................................. 9.3 10.7 
Bachelor’s degree or advanced ............................................................................................................... 7.2 35.1 


Note: CPS data for 2019. 


The Department has also presented 
some demographic data on Registered 
Apprentices, as they are the pipeline for 
future construction workers. These 
demographics come from Federal 
Workload data, which covers the 25 
states administered by the U.S. 
Department of Labor’s Office of 
Apprenticeship and national registered 
apprenticeship programs.147 Note that 
this data includes apprenticeships for 
other industries beyond construction, 
but 68 percent of the active apprentices 
are in the construction industry, so the 
Department believes this data could be 
representative of that industry. Of the 
active apprentices in this data set, 9.1 
percent are female and 90.9 percent are 
male. The data show that 58.4 percent 
of active apprentices are White, 10.5 
percent are Black or African American, 
2.4 percent are American Indian or 
Alaska Native, 1.5 percent are Asian, 
and 0.8 percent are Native Hawaiian or 
Other Pacific Islander. The data also 
show that 23.6 percent of active 
apprentices are Hispanic. 


C. Costs of the Proposed Rule 


This section quantifies direct 
employer costs associated with the 
proposed rule. The Department 
considered employer costs associated 
with both (a) the return to the ‘‘three- 
step’’ method for determining the 
prevailing wage (i.e., the change from a 
50 percent threshold to a 30 percent 
threshold) and (b) the incorporation of 
a mechanism to periodically update 
certain non-collectively bargained 


prevailing wage rates. Costs presented 
are combined for both provisions. 
However, the Department believes most 
of the costs will be associated with the 
second provision, as will be discussed 
below. The Department estimated both 
regulatory familiarization costs and 
implementation costs. Year 1 costs are 
estimated to total $12.6 million. Average 
annualized costs across the first 10 years 
of implementation are estimated to be 
$3.9 million (using a 7 percent discount 
rate). Transfers resulting from these 
provisions are discussed in section V.D. 


1. Regulatory Familiarization Costs 
The proposed rule will impose direct 


costs on some covered contractors who 
will review the regulations to 
understand how the prevailing wage 
determination methodology will change 
and how certain non-collectively 
bargained rates will be periodically 
updated. However, the Department 
believes these time costs will be small. 
Firms are simply required to pay no less 
than the prevailing wage and fringe 
benefit rates set forth in the wage 
determinations applicable to their 
covered contracts; they do not need to 
familiarize themselves with the 
methodology used to develop those 
prevailing wage rates in order to comply 
with them. Costs associated with 
ensuring compliance are included as 
implementation costs. 


For this analysis, the Department has 
included all firms who either hold DBA 
or Related Acts contracts or who are 
considering bidding on work (192,400 
firms). However, this may be an 
overestimate, because firms who are 
registered in SAM might not bid on a 
DBA contract, and therefore may not 
review these regulations. The 


Department assumes that, on average, 1 
hour of a human resources staff 
member’s time will be spent reviewing 
the rulemaking. Some firms will spend 
more time reviewing the rule, but others 
will spend less or no time reviewing the 
rule. The cost of this time is the median 
loaded wage for a Compensation, 
Benefits, and Job Analysis Specialist of 
$52.65 per hour.148 Therefore, the 
Department has estimated regulatory 
familiarization costs to be $10.1 million 
($52.65 per hour × 1.0 hour × 192,400 
contractors) (Table 5). The Department 
has included all regulatory 
familiarization costs in Year 1. New 
entrants will not incur any additional 
regulatory familiarization costs 
attributable to this rule; had this rule 
not been proposed, they still would 
have incurred the costs of regulatory 
familiarization with existing provisions. 
Average annualized regulatory 
familiarization costs over 10 years, 
using a 7 percent discount rate, are $1.4 
million. 


2. Implementation Costs 
Firms will incur costs associated with 


implementing updated prevailing wage 
rates. When preparing a bid on a DBRA- 
covered contract, the contractor must 
review the wage determination 
identified by the contracting agency as 
appropriate for the work and determine 
the wage rates applicable for each 
occupation or classification to perform 
work on the contract. Once that contract 
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149 With the exception of certain significant 
changes; see section III.B.1.vi.(B). 


150 The Department used the number of surveys 
started between 2002 (first year with data readily 
available) and 2019 (last year prior to COVID–19) 
to estimate that 7.8 surveys are started annually. 
This is a proxy for the number of surveys published 
on average in a year. 


151 The Department divided 7.8 surveys per year 
by 50 states. The District of Columbia and the 
territories were excluded from the denominator 
because these tend to be surveyed less often (with 
the exception of Guam which is surveyed regularly 
due to Related Act funding). 


152 The ‘‘SU’’ designation currently is used on 
general wage determinations when the prevailing 


wage is set through the weighted average method 
based on non-collectively bargained rates or a mix 
of collectively bargained rates and non-collectively 
bargained rates, or when a non-collectively 
bargained rate prevails. 


is signed, the specified prevailing wages 
generally remain in effect through the 
life of that contract.149 


The proposed periodic adjustment 
rule will generally affect the frequency 
with which prevailing wage rates are 
updated through both the provision to 
update old, outmoded rates, and moving 
forward, the provision to periodically 
update rates when that does not occur 
through the survey process (see section 
V.D.). Implementation costs may be 
incurred by affected firms through the 
need to update compensation rates in 
their relevant payroll systems. 
Currently, only a fraction of prevailing 
wages can be expected to change each 
year. Because the Department intends to 
update older rates to more accurately 
represent wages and benefits being paid 
in the construction industry, and, 
moving forward, more published wage 
rates will change more frequently than 
in the past, firms will spend more time 
updating prevailing wage rates for 
contractual purposes than they have in 
the past. 


To estimate the additional cost 
attributable to the need to update out- 
of-date rates, it is necessary to estimate 
the number of firms that need to update 
rates each year and the additional time 
these firms will spend implementing the 
new wage and fringe benefit rates due 
to this provision. The Department 
estimates that on average new wage 
rates are published from 7.8 surveys per 
year.150 These surveys may cover an 
entire State or a subset of counties, and 
multiple construction types or a single 
type of construction. For simplicity, the 
Department assumed that each survey 
impacts all contractors in the State, all 
construction types, and all classes of 
laborers and mechanics covered by 
DBRA. Under these assumptions, the 
Department assumed that each year 15.6 
percent of firms with DBRA contracts, 
roughly 24,100 firms (0.156 × 154,500 


firms), might already be affected by 
changes in prevailing wage rates in any 
given year and thus will not incur 
additional implementation costs 
attributable to the rule.151 


Additionally, there may be some firms 
that already update prevailing wage 
rates periodically to reflect CBA 
increases. These firms generally will not 
incur any additional implementation 
costs because of this rule. The 
Department lacks specific data on how 
many firms fall into this category, but 
used information on the share of rates 
that are collectively bargained under the 
current method to help refine the 
estimate of firms with implementation 
costs. According to section V.D., 24 
percent of rates are CBA rates under the 
current method, meaning 37,080 firms 
(0.24 × 154,500) might already be 
affected by changes in prevailing wages 
in any given year. Combining this 
number with the 24,100 firms calculated 
above, 61,180 firms in total would not 
incur additional implementation costs 
with this rule. The Department 
welcomes comments and data on what 
is the appropriate share of firms who 
already update wage rates due to CBA 
increases. 


Therefore, 93,320 firms (154,500 firms 
¥ 61,180 firms) are assumed to not 
update prevailing wage information in 
any given year because prevailing wage 
rates were unchanged in their areas of 
operation, and would therefore incur 
implementation costs. Under the 
proposed provisions, the Department 
intends to first update certain outdated 
non-collectively bargained rates 152 
(currently designated as ‘‘SU’’ rates) up 
to their current value to better track 
wages and benefits being paid in the 
construction industry over a staggered 
period. Then, in the future, the 
Department intends to update non- 
collectively bargained rates afterward as 
needed, and not more frequently than 


every 3 years. Therefore, all firms that 
intend to bid on future contracts may 
need to update relevant prevailing wage 
rates and thus incur implementation 
costs. The Department therefore 
assumes that these 93,230 firms may be 
expected to incur additional costs 
updating rates each year. The 
Department acknowledges that this 
estimate of firms may be an 
overestimate, because this proposed rule 
states that rates will be updated no more 
frequently than every 3 years. In each 
year, only a fraction of firms will have 
to update their prevailing wage rates, 
but the Department has included all 
firms in the estimate so as to not 
underestimate costs. 


The Department estimated it will take 
a half hour on average for firms to adjust 
their wage rates each year for purposes 
of bidding on DBRA contracts. The 
Department believes that this average 
estimated time is appropriate because 
some firms will spend no time on 
implementation costs. Only a subset of 
firms will experience a change in 
payroll costs, because those firms that 
already pay above the new wage 
determination rates calculated under the 
30-percent rule will not need to incur 
any implementation costs. 


Implementation time will be incurred 
by human resource workers (or a 
similarly compensated employee) who 
will implement the changes. As with 
previous costs, these workers earn a 
loaded hourly wage of $52.65. 
Therefore, total Year 1 implementation 
costs were estimated to equal $2.5 
million ($52.65 × 0.5 hour × 93,320 
firms). The average annualized 
implementation cost over 10 years, 
using a 7 percent discount rate, is $2.5 
million. The Department welcomes 
comments on exactly how long it will 
take firms to adjust their wage rates each 
year. 


TABLE 5—SUMMARY OF COSTS 
[2020 dollars] 


Variable Total Regulatory 
familiarization costs 


Implementation 
costs 


Year 1 Costs 


Potentially affected firms ..................................................................................... ................................ 192,400 93,320 
Hours per firm ...................................................................................................... ................................ 1 0.5 
Loaded wage rate a .............................................................................................. ................................ $52.65 $52.65 
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TABLE 5—SUMMARY OF COSTS—Continued 
[2020 dollars] 


Variable Total Regulatory 
familiarization costs 


Implementation 
costs 


Cost ($1,000s) ..................................................................................................... $12,600 $10,100 $2,500 


Years 2–10 ($1,000s) 


Annual cost .......................................................................................................... $2,500 $0 $2,500 


Average Annualized Costs ($1,000s) 


3% discount rate .................................................................................................. $3,700 $1,200 $2,500 
7% discount rate .................................................................................................. $3,900 $1,400 $2,500 


a 2020 OEWS median wage for Compensation, Benefits, and Job Analysis Specialists (SOC 13–1141) of $32.30 multiplied by 1.63: The ratio 
of loaded wage to unloaded wage from the 2020 ECEC (46 percent) plus 17 percent for overhead. 


3. Other Provisions Not Analyzed 


For certain provisions contained in 
this proposal, the Department expects 
that any impacts of the provision would 
be negligible, as discussed below. The 
Department welcomes comments with 
data to help analyze these provisions. 


The Department proposes that 
prevailing wage rates set by State and 
local governments may be adopted as 
Davis-Bacon prevailing wage rates 
under specified conditions. Specifically, 
the Department proposes that the 
Administrator may adopt such a rate if 
the Administrator determines that: (1) 
The State or local government sets wage 
rates, and collects relevant data, using a 
survey or other process that is open to 
full participation by all interested 
parties; (2) the wage rate reflects both a 
basic hourly rate of pay as well as any 
prevailing fringe benefits, each of which 
can be calculated separately; (3) the 
State or local government classifies 
laborers and mechanics in a manner that 
is recognized within the field of 
construction; and (4) the State or local 
government’s criteria for setting 
prevailing wage rates are substantially 
similar to those the Administrator uses 
in making wage determinations. These 
conditions are intended to provide 
WHD with the flexibility to adopt State 
and local rates where appropriate while 
also ensuring that adoption of such rates 
is consistent with the statutory 
requirements of the Davis-Bacon Act. 
These conditions are also intended to 
ensure that arbitrary distinctions are not 
created between jurisdictions where 
WHD makes wage determinations using 
its own surveys and jurisdictions where 
WHD adopts State or local prevailing 
wage rates. 


The Department does not possess 
sufficient data to conduct an analysis 
comparing prevailing wage rates set by 
State and local governments nationwide 
to those established by the 


Administrator. However, by definition, 
any adopted State or local prevailing 
wage must be set using criteria that are 
substantially similar to those used by 
the Administrator, so the resulting wage 
rates are likely to be similar to those 
which would have been established by 
the Administrator. The proposed change 
would also allow WHD to have more 
current rates in places where wage 
surveys are out-of-date, and to avoid 
WHD duplicating wage survey work that 
states and localities are already doing. 
The Department believes that this 
proposal could result in cost savings, 
which are discussed further in section 
V.E. 


The Department also proposes to 
eliminate the across-the-board 
restriction on mixing rural and 
metropolitan county data to allow for a 
more flexible case-by-case approach to 
using such data. Under this proposal, if 
sufficient data were not available to 
determine a prevailing wage in a 
county, the Department would be 
permitted to use data from surrounding 
counties whether those counties may be 
designated overall as rural or 
metropolitan. While sufficient data for 
analyzing the impact of this proposal 
are not available, the Department 
believes this proposal will improve the 
quality and accuracy of wage 
determinations by including data from 
counties that likely share and reflect the 
same labor market conditions when 
appropriate. 


The proposal to expressly authorize 
WHD to list classifications and 
corresponding wage and fringe benefit 
rates on wage determinations even 
when WHD has received insufficient 
data through its wage survey process is 
expected to ease the burden on 
contracting entities, both public and 
private, by improving the timeliness of 
information about conformed wage 
rates. For classifications for which 
conformance requests are regularly 


submitted, the Administrator would be 
authorized to list the classification on 
the wage determination along with wage 
and fringe benefit rates that bear a 
‘‘reasonable relationship’’ to the wage 
and fringe benefit rates contained in the 
wage determination, in the same 
manner that such classifications and 
rates are currently conformed by WHD 
pursuant to current § 5.5(a)(1)(ii)(A)(3). 
In other words, for a classification for 
which conformance requests are 
regularly submitted, WHD would be 
expressly authorized to essentially ‘‘pre- 
approve’’ certain conformed 
classifications and wage rates, thereby 
providing contracting agencies, 
contractors and workers with advance 
notice of the minimum wage and fringe 
benefits required to be paid for work 
within those classifications, reducing 
uncertainty and costly delays in 
determining wage rates for the 
classifications. 


For example, suppose the Department 
was not able to publish a prevailing 
wage rate for carpenters on a building 
wage determination for a county due to 
insufficient data. Currently, every 
contractor in that county working on a 
Davis-Bacon building project that 
needed a carpenter would have to 
submit a conformance request for each 
of their building projects in that county. 
Moreover, because conformances cannot 
be submitted until after contract award, 
those same contractors would have a 
certain degree of uncertainty in their 
bidding procedure, as they would not 
know the exact rate that they would 
have to pay to their carpenters. This 
proposal would eliminate that 
requirement for classifications where 
conformance requests are common. 
While the Department does not have 
information on how much 
administrative time and money is spent 
on these tasks, for the commonly- 
requested classifications, this proposal 
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153 Data were obtained from the Automated 
Survey Data System (ASDS), the data system used 
by the Department to compile and process WD–10 
submissions. Out of the 21 surveys that occurred 
during this time period and met sufficiency 
standards, these 19 surveys are all of the ones with 
usable data for this analysis. 


154 The Department chose to calculate prevailing 
wages under the current and proposed definitions 
to ensure comparability between the methods. The 
Department compared calculated current rates to 
the published wage determinations to verify the 
accuracy of its method. The calculated current rates 
generally match the wage and the fringe benefit 
rates within a few cents. However, there are a few 
instances that do not match, but the Department 
does not believe these differences bias the 
comparisons to the calculated proposed 30 percent 
prevailing definition. 


155 This model, while useful for this illustrative 
analysis, may not be relevant for future surveys. 
The methodology assumes that the level of 
participation by firms in WHD’s wage survey 
process would be the same if the standard were 30 
percent and is mostly reflective of states with lower 
union densities. 


could make things more streamlined 
and efficient for the contractors. 


There are a few places in the NPRM 
where the Department is proposing to 
add language that clarifies existing 
policies. For example, the Department 
proposes to add language to the 
definitions of ‘‘building or work’’ and 
‘‘public building or public work’’ to 
clarify that these definitions can be met 
even when the construction activity 
involves only a portion of an overall 
building, structure, or improvement. 
Also, the Department proposes to add 
language regarding the ‘‘material 
suppliers’’ exemption. Although this 
language is just a clarification of 
existing guidelines and not a change in 
policy, the Department understands that 
contracting agencies may have differed 
in their implementation of Davis-Bacon 
labor standards. In these cases, there 
may be firms who are newly applying 
Davis-Bacon labor standards because of 
the clarifications in this rule. This could 
result in additional rule familiarization 
and implementation costs for these 
firms, and transfers to workers in the 
form of higher in wages if the 
contractors are currently paying below 
the prevailing wage. 


The Department does not have data to 
estimate to what extent contracting 
agencies have not been implementing 
Davis-Bacon labor standards but 
welcomes comments and data to help 
inform an estimate of the impact of 
these provisions. Specifically, the 
Department welcomes comments from 
commercial building owners who lease 
space to the Federal Government on 
how this provision would affect costs 
and the wages paid to workers. 


Other proposed provisions are also 
likely to have no significant economic 
impact, such as the proposed 
clarification of the ‘‘material supplier’’ 
exception in § 5.2, and the proposal 
regarding the applicable apprenticeship 
ratios and wage rates when work is 
performed by apprentices in a different 
State than the State in which the 
apprenticeship program was originally 
registered. 


D. Transfer Payments 


1. The Return to the ‘‘Three-Step’’ 
Method for Determining the Prevailing 
Wage 


i. Overview 
The proposed revision to the 


definition of prevailing wage (i.e., the 
return to the ‘‘three-step process’’) may 
lead to income transfers to or from 
workers. Under the ‘‘three-step process’’ 
when a wage rate is not paid to a 
majority of workers in a particular 
classification, a wage rate will be 


considered prevailing if it is paid to at 
least 30 percent of such workers. Thus, 
under this proposal fewer future wage 
determinations will be established 
based on a weighted average. 
Consequently, some future wage 
determinations may be different than 
they otherwise would as a result of this 
proposed provision. The Department is 
not able to quantify the impact of this 
proposed change because it will apply 
to surveys yet to be conducted, covering 
classifications and projects in locations 
not yet determined. Nonetheless in an 
effort to illustrate the potential impact, 
the Department conducted a 
retrospective analysis that considers the 
impact of the 30-percent rule had it 
been used to set the wage 
determinations for a few occupations in 
recent years. 


Specifically, to demonstrate the 
impact of this provision, the Department 
compiled data for seven select 
classifications from 19 surveys across 17 
states from 2015 to 2018 (see Appendix 
A).153 This sample of rates covers all 
four construction types, and includes 
metro and rural counties, and a variety 
of geographic regions. The seven select 
key classifications considered are as 
follows: 


• Building and residential 
construction: Bricklayers, common 
laborers, plumbers, and roofers. 


• Heavy and highway construction: 
Common laborers, cement masons, and 
electricians. 


In total, the sample is comprised of 
3,097 county-classification observations. 
Because this sample only covers seven 
out of the many occupations covered by 
DBRA and all classification-county 
observations are weighted equally in the 
analysis, the Department believes the 
results need to be interpreted with care 
and cannot be extrapolated to 
definitively quantify the overall impact 
of the 30-percent rule. Instead, these 
results should be viewed as an 
informative illustration of the potential 
direction and magnitude of transfers 
that will be attributed to this proposed 
provision. 


The Department began its 
retrospective analysis by applying the 
current prevailing wage setting 
protocols (see Appendix B) to this 
sample of wage data to calculate the 
current prevailing wage and fringe 


benefit rates.154 The Department then 
applied the proposed 30-percent rule to 
the same sample of wage data.155 Then 
the Department compared the wage 
rates determined by the proposed 
protocol with current wage 
determinations. Results are reported at 
the county level (i.e., one observation 
represents one classification in one 
county). 


The results differ depending on how 
heavily unionized the construction 
industry is in the states analyzed (and 
thus how many union rates are 
submitted in response to surveys). In 
Connecticut, for example, the 
Department found that estimated rates 
were little changed because the 
construction industry in Connecticut is 
highly unionized and union rates 
prevail under both the 30 percent and 
the 50 percent threshold. Conversely, in 
Florida, which is less unionized, there 
is more variation in how wage rates 
would change. For Florida, calculated 
prevailing wage rates generally changed 
from an average rate (e.g., insufficient 
identical rates to determine a single 
prevailing rate under the current 
protocol) to a non-collectively bargained 
single prevailing rate. Depending on the 
classification and county, the prevailing 
hourly wage rate may have increased or 
decreased because of the change in 
methodology. 


Results may also differ by 
construction type. In particular, changes 
to highway prevailing wages may differ 
from changes in other construction 
types because they frequently rely on 
certified payroll. Thus, many of the 
wages used to calculate the prevailing 
wage reflect prevailing wages at the time 
of the survey. 


ii. Results 


Table 6 compares the share of 
counties with calculated wage 
determinations by ‘‘publication rule’’ 
(i.e., the rule under which the wage rate 
was or would be published): (1) An 
average rate, (2) a collectively bargained 
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single prevailing rate, and (3) a non- 
collectively bargained single prevailing 
rate. Fringe benefit rate results also 
include the number of counties where 
the majority of workers received zero 
fringe benefits. It also shows the change 
in the number of rates in each 
publication rule category. 


For the surveys analyzed, the majority 
of current county wage rates were based 
on averages (1,954 ÷ 3,097 = 63 percent), 
about 25 percent were a single 
prevailing collectively bargained rate, 
and 12 percent were a single prevailing 
non-collectively bargained rate. Using 
the 30 percent requirement for a single 


prevailing rate, the number of county 
wage rates that would be based on 
averages decreased to 31 percent (948 ÷ 
3,097). The percentage of rates that 
would be based on a single wage rate 
increased for both non-collectively 
bargained and collectively bargained 
rates, although more wage rates would 
be based on non-collectively bargained 
rates than collectively bargained rates. 


For fringe benefit rates, fringe benefits 
do not prevail for a similar percent in 
both scenarios, (i.e., ‘‘no fringes’’): 50 
percent of current rates, 48 percent of 
proposed ‘‘three-step process’’ rates. 
The share determined as average rates 


decreased from 22 percent to 10 percent. 
The prevalence of single prevailing 
fringe benefit rates increased for both 
non-collectively bargained and 
collectively bargained rates, with 
slightly more becoming collectively 
bargained rates than non-collectively 
bargained rates. 


The total number of counties will 
differ by classification based on the 
State, applicable survey area (e.g., 
statewide, metro only), and whether the 
data submitted for the classification met 
sufficiency requirements. 


TABLE 6—PREVALENCE OF CALCULATED PREVAILING WAGES BY PUBLICATION RULE 


Laborers Plumbers Roofers Bricklayers Cement 
masons Elec-tricians Total 


Count ............................................................. 949 504 545 379 360 360 3,097 


Current Hourly Rate 


Average ......................................................... 82% 57% 55% 42% 68% 53% 63% 
Single Prevailing—Union .............................. 12% 40% 23% 39% 4% 44% 25% 
Single Prevailing—Non-Union ....................... 6% 3% 22% 19% 28% 4% 12% 


Proposed ‘‘Three-Step Process’’ Hourly Rate a 


Average ......................................................... 47% 22% 26% 18% 40% 11% 31% 
Single Prevailing—Union .............................. 21% 46% 25% 45% 7% 80% 34% 
Single Prevailing—Non-Union ....................... 32% 31% 49% 37% 53% 9% 36% 


Change for Hourly Rate (Percentage Points) 


Average ......................................................... ¥35 ¥35 ¥29 ¥23 ¥28 ¥42 ¥32 
Single Prevailing—Union .............................. 9 7 2 5 3 36 9 
Single Prevailing—Non-Union ....................... 26 28 27 18 25 5 23 


Current Fringe Benefit Rate 


Average ......................................................... 23% 27% 12% 13% 9% 48% 22% 
Single Prevailing—Union .............................. 14% 41% 23% 39% 4% 44% 25% 
Single Prevailing—Non-Union ....................... 4% 5% 3% 2% 2% 0% 3% 
No fringes ...................................................... 59% 27% 62% 46% 85% 8% 50% 


Proposed ‘‘Three-Step Process’’ Fringe Benefit Rate a 


Average ......................................................... 13% 13% 9% 6% 5% 13% 10% 
Single Prevailing—Union .............................. 21% 47% 25% 46% 7% 80% 34% 
Single Prevailing—Non-Union ....................... 9% 13% 4% 2% 3% 7% 7% 
No fringes ...................................................... 57% 27% 62% 46% 85% 0% 48% 


Change for Fringe Benefit Rate (Percentage Points) 


Average ......................................................... ¥11 ¥14 ¥3 ¥7 ¥4 ¥35 ¥11 
Single Prevailing—Union .............................. 7 6 2 7 3 36 9 
Single Prevailing—Non-Union ....................... 6 8 1 0 1 7 4 
No fringes ...................................................... ¥2 0 0 0 0 ¥8 ¥2 


a Using a threshold of 30 percent of employees’ wage or fringe benefit rates being identical. 


Table 7 summarizes the difference in 
calculated prevailing wage rates using 
the proposed three-step process 
compared to the current process. The 
results highlighted in Table 7 show both 
average changes across all observations 
and average changes when limited to 
those classification-county observations 
where rates are different (about 32 
percent of all observations in the 
sample). Notably, all classification- 
counties are weighted equally in the 
calculations. On average: 


• Across all observations, the average 
hourly rate increases by only one cent. 
Across affected classification-counties, 
the calculated hourly rate increases by 
4 cents on average. However, there is 
significant variation. The calculated 
hourly rate may increase by as much as 
$7.80 or decrease by as much as $5.78. 


• Across all observations, the average 
hourly fringe benefit rate increases by 
19 cents. Across affected classification- 
counties, the calculated hourly fringe 
benefit rate increases by $1.42 on 


average (with a range from -$6.17 to 
$11.16). 


Based on this demonstration of the 
impact of changing from the current to 
the proposed definition of ‘‘prevailing,’’ 
some published wage rates and fringe 
benefit rates may increase and others 
may decrease. In the sample considered, 
wage rates changed very little on 
average but fringe benefit rates 
increased on average. As discussed 
above, the Department believes that 
these results need to be interpreted with 
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156 At the time of the analysis, ECI was only 
available for the first two quarters of 2021. Thus, 
the wage and fringe benefit rates were updated to 
values representative of the first half of 2021. 


157 In each type of construction covered by the 
Davis-Bacon and Related Acts, some classifications 
are called ‘‘key’’ because most projects require these 
workers. Building construction currently has 16 key 
classifications, residential construction has 12 key 
classifications and heavy and highway construction 
each have the same eight key classifications. A line 
reflects a wage rate (or fringe benefit rate) for a key 
classification by construction type in a specific 
geographic area. For example, a line could reflect 
a plumber in building construction in Fulton 
County, GA. 


158 The 54 wage rates greater than $100 were day 
or shift rates. The remaining 12,489 rates excluded 
were less than $7.25 prior to July 24, 2009, but were 
published from surveys conducted before the 
establishment of DOL’s Automated Survey Data 
System (ASDS) in 2002. The Department no longer 
has records of the original published wage rates in 
these cases. 


159 Available at: https://www.bls.gov/ect/. 
160 Continuous Occupational and Industry Series, 


Table 5. https://www.bls.gov/web/eci/eci- 
continuous-dollar.txt. 


161 The hourly wage rate increase would only 
occur when the next contract goes into effect and 
a new WD with an updated wage rate is 
incorporated into the contract. 


care and cannot be extrapolated to 
definitively quantify the overall impact 
of the 30-percent rule. Instead, these 


results should be viewed as an 
informative illustration of the potential 
direction and magnitude of transfers 


that will be attributed to this proposed 
provision. 


TABLE 7—CHANGE IN RATES ATTRIBUTABLE TO CHANGE IN DEFINITION OF ‘‘PREVAILING’’ 


Laborers Plumbers Roofers Bricklayers Cement 
masons Electricians Total 


Hourly Rate 


Total .............................................................. 949 504 545 379 360 360 3,097 
Number changed ........................................... 330 175 160 89 101 150 1,005 
Percent changed ........................................... 35% 35% 29% 23% 28% 42% 32% 
Average (non-zero) ....................................... $0.37 $1.10 ¥$1.06 $0.44 ¥$1.35 $0.94 $0.04 
Average (all) .................................................. $0.13 $0.38 ¥$0.31 $0.10 ¥$0.38 $0.39 $0.01 
Maximum ....................................................... $7.80 $7.07 $4.40 $1.02 $2.54 $4.14 $7.80 
Minimum ........................................................ ¥$3.93 ¥$4.23 ¥$2.51 ¥$0.95 ¥$5.78 ¥$4.74 ¥$5.78 


Fringe Benefit Rate 


Total .............................................................. 949 504 545 379 360 360 3,097 
Number changed ........................................... 137 69 17 26 14 184 447 
Percent changed ........................................... 14% 14% 3% 7% 4% 51% 14% 
Average (non-zero) ....................................... $2.10 $2.14 ¥$1.67 $1.21 $0.74 $2.11 $1.42 
Average (all) .................................................. $0.30 $0.29 ¥$0.05 $0.08 $0.03 $1.08 $0.19 
Max ................................................................ $9.42 $11.16 $1.42 $2.19 $6.00 $4.61 $11.16 
Min ................................................................. ¥$4.82 ¥$1.35 ¥$4.61 ¥$0.17 ¥$6.17 ¥$0.86 ¥$6.17 


2. Adjusting Out-of-Date Prevailing 
Wage and Fringe Benefit Rates 


Updating old Davis-Bacon prevailing 
wage and fringe benefit rates will 
increase the minimum required hourly 
compensation required to be paid to 
workers on Davis-Bacon projects. This 
would result in transfers of income to 
workers on Davis-Bacon projects who 
are currently being paid only the 
required minimum hourly rate. Because 
the Federal Government generally pays 
for increases to the prevailing wage 
through higher contract bids, an 
increase in the prevailing wage will 
transfer income from the Federal 
Government to the worker. This transfer 
will be reflected in increased costs paid 
by the Federal Government for 
construction. 


However, to estimate a transfer 
estimate, many assumptions need to be 
made with little or no supporting 
evidence. For example, the Department 
would need to determine if workers 
really are being paid the prevailing wage 
rate; some published rates are so 
outdated that it is highly likely effective 
labor market rates exceed the published 
rates, and the published prevailing wage 
rates are functionally irrelevant. In 
addition, the Department would need to 
predict which Davis-Bacon projects 
would occur each year, in which 
counties these projects will occur, and 
the number of hours of work required 
from each class of laborer and 
mechanic. Because of many 
uncertainties, the Department instead 
characterizes the number and size of the 
changes in published Davis-Bacon 
hourly rates and fringe benefits rather 
than formally estimating the income 


change to those potentially affected by 
the proposal to update rates. 


To provide an illustrative analysis, 
the Department used the entire set of 
wage and fringe benefit rates on Wage 
Determinations (WDs) as of May 2019 to 
demonstrate the potential changes in 
Davis-Bacon wage and fringe benefit 
rates resulting from updating old rates 
to 2021 values using the Bureau of 
Labor Statistics’ (BLS) Employment Cost 
Index (ECI).156 For this demonstration, 
the Department considered the impact 
of updating rates for key classification 
wage and fringe benefit rates published 
prior to 2019 that were based on 
weighted averages, which comprises 
172,088 wage and fringe benefit rates 
lines in 3,997 WDs.157 The Department 
has focused on wage and fringe benefit 
rates prior to 2019 because these are the 
universe of key classification rates that 
may be more than 3 years old by the 
time a final rule is issued, and the 
proposal calls for updating non- 
collectively-bargained wage rates that 
are more than 3 years old. 


After dropping hourly wages greater 
than $100 and wage rates that were less 


than $7.25 but were updated to $7.25, 
159,545 wage rates were updated for 
this analysis.158 To update these wage 
rates, the Department used the BLS’ ECI, 
which measures the change over time in 
the cost of labor total compensation.159 
The Department believes that the ECI for 
private industry workers, total 
compensation, ‘‘construction, and 
extraction, farming, fishing, and 
forestry’’ occupations, not seasonally 
adjusted is the most appropriate index. 
However, the index for this group is 
only available starting in 2001. Thus, for 
updating wages and fringe benefits from 
1979 through 2000, the Department 
determined the ECI for private industry 
workers in the goods-producing 
industries was the most appropriate 
series to use that was available back to 
1979.160 


To consider potential transfers to 
workers due to changes in wages, the 
full increase in the hourly rate would 
only occur if workers on DBRA projects 
are currently paid the original published 
rates.161 However, due to market 
conditions in some areas, workers may 
be receiving more than the published 
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162 Because the May 2021 OEWS data are not yet 
available, the Department used the ECI for private 
industry workers, wages and salaries, 
‘‘construction, and extraction, farming, fishing, and 
forestry’’ occupations, not seasonally adjusted, 
applied to the May 2020 OEWS estimates to 
approximate the median wage rates for May 2021. 


May 2020, Sectors 21, 22, & 23: Mining, Utilities, 
and Construction. https://www.bls.gov/oes/ 
special.requests/oes_research_2020_sec_21-22- 
23.xlsx. 


163 The Department used OEWS data for certain 
occupations matching key classifications in the 
construction industry by State. 


164 WD IA20190002. 
165 The Department also ran an analysis using the 


minimum wage of $15.00 as proposed by Executive 
Order 14026, ‘‘Increasing the Minimum Wage for 
Federal Contractors.’’ The results were similar. 


rate. While completely comparable data 
on wages paid to workers on DBRA 
projects in specific classifications and 
counties are not readily available and 
usable for this analysis, the BLS’s 
Occupational Employment and Wage 
Statistics (OEWS) data provide a general 
estimate of wages paid to certain 
categories of workers performing 
construction and construction-related 
duties. Although the OEWS data can be 
informative for this illustrative analysis, 
it is not a representative data set of 
professional construction workers 
performing work on DBRA projects. To 
estimate the approximate median 2021 
wage rates, the Department used the 
median hourly wage rate for each key 
classification in the construction 
industry in the State 2020 OEWS data, 
then approximated a 2021 value using 
ECI.162 


To provide an example of transfers, 
the Department compared the ECI- 
updated Davis-Bacon wage rates to the 
applicable median hourly rate in the 
OEWS data.163 Using the OEWS as a 
general measure of the market 
conditions for construction worker 
wages in a given State, the Department 
assumed that an updated Davis-Bacon 
wage rate below the median OEWS rates 
would likely not lead to any income 
transfers to construction workers 
because most workers are likely already 
paid more than the updated Davis- 
Bacon rate. After removing the 99,111 
updated Davis-Bacon wage rates that 
were less than the OEWS median, there 
remained 60,434 updated Davis-Bacon 
wage rates that may result in transfers 


to workers. However, the Department 
notes that some of the updated Davis- 
Bacon rates may be lower because they 
are a wage rate for a rural county, and 
the OEWS data represents the statewide 
median. 


Further investigating the ECI-updated 
Davis-Bacon wage rates that were 
substantially above the OEWS median 
wage rate, the Department found that 
24,044 of the originally published 
Davis-Bacon wage rates were already 
higher than the OEWS median. For at 
least some of these wage rates, the 
comparison to the OEWS median may 
not be appropriate because such Davis- 
Bacon wage rates are for work in 
specialty construction. For example, 
most of the prevailing wage rates 
published specifically for a 2014 WD for 
Iowa Heavy Construction River Work 
exceed the 2021 OEWS median rates for 
the same classifications in Iowa.164 This 
may be an indication that comparing 
Davis-Bacon rates for this type of 
construction to a more general measure 
of wages may not be appropriate 
because workers are generally paid more 
for this type of specialty construction 
than for more other types of 
construction work measured by the 
OEWS data. 


Therefore, to measure possible 
transfers per hour to workers on Davis- 
Bacon projects due to the updating of 
wage rates, the Department began by 
taking the lesser of: 


• The difference between the updated 
wage rate and the OEWS median wage 
rate. 


• The difference between the updated 
and originally published wage rates. 


The second difference accounts for 
the 24,044 Davis-Bacon wage rates that 
were higher than the 2021 OEWS 
median rate even before they were 
updated because otherwise the 
Department would overestimate the 
potential hourly wage transfer. 


The Department also examined an 
additional adjustment for DBA wage 
rates because they are also subject to 
Executive Order 13658: Establishing a 
Minimum Wage for Contractors, which 
sets the minimum wage paid to workers 
on Federal contracts at $11.25 in 
2022.165 Thus, the Department analyzed 
an additional restriction that the 
maximum possible hourly transfer to 
workers on Davis-Bacon projects cannot 
exceed the difference between the 
updated wage rate and $11.25. 


However, the added restriction has no 
impact on estimated transfers because 
any updated wage rates that were less 
than $11.25 were also less than the 
OEWS median wage rate. Thus, the 
maximum possible hourly transfers 
attributable to updated Davis-Bacon 
wage rates are identical for construction 
projects covered by the Davis-Bacon Act 
and by the Related Acts. 


Table 8 provides the summary 
statistics of the per hour transfers to 
workers that may occur due to updating 
old Davis-Bacon wage rates. Among the 
wage rates considered in this 
demonstration, there are 60,434 wage 
rates updates that may result in transfers 
to workers. On average, the maximum 
hourly transfer is $3.92. 


TABLE 8—DISTRIBUTION OF POTENTIAL PER-HOUR TRANSFERS DUE TO UPDATED RATES 


Coverage Number of 
rates Mean Median Standard 


deviation 


Wages 


Davis-Bacon Related Acts ............................................................................... 60,434 $3.92 $3.11 $3.92 
Davis-Bacon Act .............................................................................................. 60,434 3.92 3.11 3.92 


Fringe Benefits 


Davis-Bacon and Related Acts ........................................................................ 75,495 1.43 1.02 1.58 


Total Compensation 


Davis-Bacon and Related Acts ........................................................................ 94,547 3.65 2.13 4.62 


Of the 172,088 pre-2019 SU key 
classification wage and fringe benefit 


rates, 75,495 were non-zero, and thus 
would be updated, possibly resulting in 


some transfers to workers (Table 8). On 
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166 The average increase in total compensation is 
less than the average wage increase because more 
wage and fringe benefit lines are included for total 
compensation. 


167 Thompson, J. and J. Chapman. (2006). ‘‘The 
Economic Impact of Local Living Wages,’’ 
Economic Policy Institute, Briefing Paper #170, 
2006. 


168 Delaney, J. (2018). The Effect of Competition 
on Bid Quality and Final Results on State DOT 
Projects. https://www.proquest.com/openview/ 
33655a0e4c7b8a6d25d30775d350b8ad/1?pq- 
origsite=gscholar&cbl=18750. 


169 Akerlof, G.A. (1982). Labor Contracts as Partial 
Gift Exchange. The Quarterly Journal of Economics, 
97(4), 543–569. 


average, these non-zero fringe benefits 
would increase by $1.43 per hour. 


Adding the required Davis-Bacon 
wage and fringe benefit rates together 
measures the required total 
compensation rate on DBRA projects. 
Due to updating old rates, 94,547 Davis- 
Bacon total compensation hourly rates 
would increase by $3.65 on average.166 


The Department conducted these two 
demonstrations to provide an indication 
of the possible changes to Davis-Bacon 
wage rates and fringe benefit rates 
attributable to the proposed provision 
revising the definition of ‘‘prevailing,’’ 
and the provision to update out-of-date 
SU rates using the ECI (only one of 
which would affect a location- 
occupation pair at a particular time). 
Both provisions may lead to higher 
hourly payments, while the former also 
has the potential to lead to lower hourly 
payments. 


However, because accurate data to 
measure the current county-level labor 
conditions for specific construction 
classifications are not available, it is 
unclear if an increase or decrease in 
Davis-Bacon minimum required rates 
will impact what workers earn on DBRA 
projects. Furthermore, even if some of 
these rate changes do lead to different 
rates paid to workers on DBRA projects, 
data are not available to estimate how 
large transfers might be. To do so would 
require detailed information on what 
federally funded construction contracts 
will be issued, the types of projects 
funded, where the projects will occur 
(specific county or counties), the value 
of the projects, and the labor mix 
needed to complete the project. Due to 
these many uncertainties in calculating 
a transfer estimate, the Department 
instead tried to characterize what 
changes in rates might occur as a result 
of the rulemaking. 


E. Cost Savings 


This proposed rule could lead to cost 
savings for both contractors and the 
Federal Government, because the 
clarifications made in the rule would 
reduce ambiguity and increase 
efficiency, which could reduce the 
amount of time necessary to comply 
with the rule. For example, as discussed 
in section V.C.3, the proposal to 
expressly authorize WHD to list 
classifications and corresponding wage 
and fringe benefit rates on wage 
determinations even when WHD has 
received insufficient data through its 
wage survey process will increase 


certainty and reduce administrative 
burden for contracting entities. It would 
reduce the number of compliance 
requests needed, which could save time 
for the contractors, contracting agencies, 
and the Department. Additionally, the 
proposal which permits the 
Administrator to adopt prevailing wage 
rates set by State and local governments 
could result in cost savings for the 
Department, because it avoids WHD 
duplicating wage survey work that 
states and localities are already doing. It 
could also result in cost savings in the 
form of time savings for contractors, as 
they will only have one wage 
determination that they will have to 
reference. 


Additionally, the Department is 
providing clarifications throughout the 
rule, which will make clear which 
contract workers are covered by DBRA. 
For example, the Department is 
clarifying provisions related to the site 
of work, demolition and removal 
workers, and truck drivers and their 
assistants, among others. These 
clarifications will make it clear to both 
contractors and contract workers who is 
covered, and therefore could help 
reduce legal disputes between the two, 
resulting in cost savings. 


Because the Department does not 
have information on how much 
additional time contractors and the 
Federal Government currently spend 
complying with this rule due to lack of 
clarity, these cost savings are discussed 
qualitatively. However, the Department 
welcomes any comments and data that 
could inform a quantitative analysis of 
these cost savings. 


F. Benefits 
Among the multiple proposals 


discussed above, the Department 
recognizes that the proposal to update 
the definition of prevailing wage using 
the ‘‘30 percent rule’’ could have 
various impacts on wage rates. The 
effect of this proposal on actual wages 
paid is uncertain for the reasons 
discussed in Section V.D.1. However, 
the Department’s proposal to update 
out-of-date wage rates using the ECI 
would result in higher prevailing wage 
rates due to the increases in employer 
costs over time. Any DBRA-covered 
workers that were not already being 
paid above these higher wage rates 
would receive a raise when these 
updated rates were implemented. These 
higher wages could lead to benefits such 
as improved government services, 
increased productivity, and reduced 
turnover, which are all discussed here 
qualitatively. The magnitude of these 
wage increases could influence the 
magnitude of these benefits. 


The Department notes that the 
literature cited in this section 
sometimes does not directly consider 
changes in the DBRA prevailing wages. 
Additionally, much of the literature is 
based on voluntary changes made by 
firms. However, the Department has 
presented the information here because 
the general findings may still be 
applicable in this context. The 
Department welcomes comments and 
data on the benefits of this proposed 
rulemaking. 


1. Improved Government Services 


For workers who are paid higher wage 
rates as a result of this proposed 
rulemaking, the Department expects that 
the quality of construction could 
improve. Higher wages can be 
associated with a higher number of 
bidders for Government contracts, 
which can be expected to generate 
greater competition and an improved 
pool of contractors. Multiple studies 
have shown that the bidding for 
municipal contracts remained 
competitive or even improved when 
living wage ordinances were 
implemented (Thompson and Chapman, 
2006).167 In a study on the impact of bid 
competition on final outcomes of State 
Department of Transportation (DOT) 
construction projects, Delaney (2018) 
demonstrated that each additional 
bidder reduces final project cost 
overruns by 2.2 percent and increases 
the likelihood of achieving a high- 
quality bid by 4.9 times.168 


2. Increased Productivity 


For workers whose wages increase as 
a result of the Department’s proposal to 
update out-of-date wage rates, these 
increases could result in increased 
productivity. Increased productivity 
could occur through numerous 
channels, such as employee morale, 
level of effort, and reduced absenteeism. 
A strand of economic research, 
commonly referred to as ‘‘efficiency 
wage’’ theory, considers how an 
increase in compensation may be met 
with greater productivity.169 Efficiency 
wages may elicit greater effort on the 
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170 Another model of efficiency wages, which is 
less applicable here, is the adverse selection model 
in which higher wages raise the quality of the pool 
of applicants. 


171 Allen, S.G. (1984). Unionized Construction 
Workers are More Productive. The Quarterly 
Journal of Economics, 251–174. 


172 The Construction Labor Research Council 
(2004). The Impact of Wages on Highway 
Construction Costs. http://niabuild.org/ 
WageStudybooklet.pdf. 


173 Vedder, R. (1999). Michigan’s Prevailing Wage 
Law and Its Effects on Government Spending and 
Construction Employment. Midland, Michigan: 
Mackinac Center for Public Policy. 


174 Allen, S.G. (1983). How Much Does 
Absenteeism Cost? Journal of Human Resources, 
18(3), 379–393. https://www.jstor.org/stable/ 
145207?seq=1. 


175 Zhang, W., Sun, H., Woodcock, S., & Anis, A. 
(2013). Valuing Productivity Loss Due to 
Absenteeism: Firm-level Evidence from a Canadian 
Linked Employer-Employee Data. Health 
Economics Review, 7(3). https://
healtheconomicsreview.biomedcentral.com/ 
articles/10.1186/s13561-016-0138-y. 


176 Allen, S.G. (1983). How Much Does 
Absenteeism Cost? Journal of Human Resources, 
18(3), 379–393. https://www.jstor.org/stable/ 
145207?seq=1. 


177 Hanna, A., Menches, C., Sullivan, K., & 
Sargent, J. (2005) Factors Affecting Absenteeism in 
Electrical Construction. Journal of Construction 
Engineering and Management 131(11). https://
ascelibrary.org/doi/abs/10.1061/(ASCE)0733- 
9364(2005)131:11(1212). 


178 Fairris, D., Runstein, D., Briones, C., & 
Goodheart, J. (2005). Examining the Evidence: The 
Impact of the Los Angeles Living Wage Ordinance 
on Workers and Businesses. LAANE. https://
laane.org/downloads/Examinig_the_Evidence.pdf. 


179 Pfeifer, C. (2010). Impact of Wages and Job 
Levels on Worker Absenteeism. International 
Journal of Manpower 31(1), 59–72. https://doi.org/ 
10.1108/01437721011031694. 


180 Dionne, G., & Dostie, B. (2007). New Evidence 
on the Determinants of Absenteeism Using Linked 
Employer-Employee Data. Industrial and Labor 
Relations Review 61(1), 108–120. https://
journals.sagepub.com/doi/abs/10.1177/ 
001979390706100106. 


181 Dube, A., Lester, T.W., & Reich, M. (2011). Do 
Frictions Matter in the Labor Market? Accessions, 
Separations, and Minimum Wage Effects. 
(Discussion Paper No. 5811). IZA. https://
www.iza.org/publications/dp/5811/do-frictions- 
matter-in-the-labor-market-accessions-separations- 
and-minimum-wage-effects. 


Liu, S., Hyclak, T. J., & Regmi, K. (2015). Impact 
of the Minimum Wage on Youth Labor Markets. 
Labour 29(4). doi: 10.1111/labr.12071. 


Jardim, E., Long, M.C., Plotnick, R., van Inwegen, 
E., Vigdor, J., & Wething, H. (2018, October). 
Minimum Wage Increases and Individual 
Employment Trajectories (Working paper No. 
25182). NBER. doi:10.3386/w25182. 


182 Boushey, H. and Glynn, S. (2012). There are 
Significant Business Costs to Replacing Employees. 
Center for American Progress. Available at: http:// 
www.americanprogress.org/wp-content/uploads/ 
2012/11/CostofTurnover.pdf. 


183 Fairris, D., Runstein, D., Briones, C., & 
Goodheart, J. (2005). Examining the Evidence: The 
Impact of the Los Angeles Living Wage Ordinance 
on Workers and Businesses. LAANE. https://
laane.org/downloads/Examinig_the_Evidence.pdf. 


part of workers, making them more 
effective on the job.170 


Allen (1984) estimates the ratio of the 
marginal product of union and non- 
union labor.171 He finds that union 
workers are 17 to 22 percent more 
productive than non-union members. 
Although it is unclear whether this 
entire productivity difference is 
attributable to higher wages, it is likely 
a large contributing factor. The 
Construction Labor Research Council 
(2004) compared the costs to build a 
mile of highway in higher wage and 
lower wage states using data reported to 
the Federal Highway Administration 
from 1994 to 2002.172 They found that 
in higher wage states, 32 percent fewer 
labor hours are needed to complete a 
mile of highway than in lower wage 
states, despite hourly wage rates being 
69 percent higher in those states. While 
this increased worker productivity 
could be due in part to other factors 
such as greater worker experience or 
more investment in capital equipment 
in higher wage states, the higher wages 
likely contribute. 


Conversely, Vedder (1999) compared 
output per worker across states with and 
without prevailing wage laws.173 Data 
on construction workers is from the 
Department of Labor and data on 
construction contracts is from the 
Department of Commerce. A worker in 
a prevailing wage law State produced 
$63,116 of value in 1997 while a worker 
from a non-prevailing wage law State 
produced $65,754. Based on this simple 
comparison, workers are more 
productive without prevailing wage 
laws. However, this is a somewhat basic 
comparison in that it does not control 
for other differences between states that 
may influence productivity (for 
example, the amount of capital used or 
other State regulations). 


Studies on absenteeism have 
demonstrated that there is a negative 
effect on firm productivity as absentee 
rates increase.174 Zhang et al., in their 
study of linked employer-employee data 


in Canada, found that a 1 percent 
decline in the attendance rate reduces 
productivity by 0.44 percent.175 Allen 
(1983) similarly noted that a 10- 
percentage point increase in 
absenteeism corresponds to a decrease 
of 1.6 percent in productivity.176 Hanna 
et al. (2005) find that while absenteeism 
rates of between 0 and 5 percent among 
contractors on electrical construction 
projects lead to no loss of productivity, 
absenteeism rates of between 6 and 10 
percent can spark a 24.4 percent drop in 
productivity.177 


Fairris et al. (2005) demonstrated that 
as a worker’s wage increases there is a 
reduction in unscheduled 
absenteeism.178 They attribute this 
effect to workers standing to lose more 
if forced to look for new employment 
and an increase in pay paralleling an 
increase in access to paid time off. 
Pfeifer’s (2010) study of German 
companies provides similar results, 
indicating a reduction in absenteeism if 
workers experience an overall increase 
in pay.179 Conversely, Dionne and 
Dostie (2007) attribute a decrease in 
absenteeism to mechanisms other than 
an increase in worker pay, specifically 
scheduling that provides both the 
option to work-at-home and for fewer 
compressed work weeks.180 However, 
the relevance of such policies in the 
context of construction is unclear. The 
Department believes both the 
connection between prevailing wages 
and absenteeism, and the connection 
between absenteeism and productivity 
are well enough established that this is 
a feasible benefit of the proposed rule. 


3. Reduced Turnover 
Little evidence is available on the 


impact of prevailing wage laws and 
turnover, but an increase in the 
minimum wage has been shown to 
decrease both turnover rates and the rate 
of worker separation (Dube, Lester and 
Reich, 2011; Liu, Hyclak and Regmi, 
2015; Jardim et al., 2018).181 This 
decrease in turnover and worker 
separation can lead to an increase in the 
profits of firms, as the hiring process 
can be both expensive and time 
consuming. A review of 27 case studies 
found that the median cost of replacing 
an employee was 21 percent of the 
employee’s annual salary.182 Fairris et 
al. (2005) 183 found the cost reduction 
due to lower turnover rates ranges from 
$137 to $638 for each worker. Although 
the impacts cited here are not limited to 
government construction contracting, 
because data specific to government 
contracting and turnover are not 
available, the Department believes that 
a reduction in turnover could be 
observed among those workers on DBRA 
contracts whose wages increase 
following this proposed rule. The 
potential reduction in turnover is a 
function of several variables: The 
current wage, the change in the wage 
rate, hours worked on covered contracts, 
and the turnover rate. Therefore, the 
Department has not quantified the 
impacts of potential reduction in 
reduction in turnover. 


VI. Initial Regulatory Flexibility Act 
(IRFA) Analysis 


The Regulatory Flexibility Act of 1980 
(RFA), 5 U.S.C. 601 et seq., as amended 
by the Small Business Regulatory 
Enforcement Fairness Act of 1996, 
Public Law 104–121 (March 29, 1996), 
requires Federal agencies engaged in 
rulemaking to consider the impact of 
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184 The DBA and the Related Acts apply to both 
prime contracts and subcontracts of any tier 
thereunder. In this NPRM, as in the regulations 
themselves, where the terms ‘‘contracts’’ or 
‘‘contractors’’ are used, they are intended to include 
reference both prime contracts and contractors and 
subcontracts and subcontractors of any tier. 


185 The description of this variable in the 
USAspending.gov Data Dictionary is: ‘‘The 
Contracting Officer’s determination of whether the 
selected contractor meets the small business size 
standard for award to a small business for the 
NAICS code that is applicable to the contract.’’ The 
Data Dictionary is available at: https://
www.usaspending.gov/data-dictionary. 


186 The description of this variable in the 
USAspending.gov Data Dictionary is: ‘‘Comma 
separated list representing sub-contractor business 
types pulled from Federal Procurement Data 
System—Next Generation (FPDS–NG) or the System 
for Award Management (SAM).’’ 


their proposals on small entities, 
consider alternatives to minimize that 
impact, and solicit public comment on 
their analyses. The RFA requires the 
assessment of the impact of a regulation 
on a wide range of small entities, 
including small businesses, not-for 
profit organizations, and small 
governmental jurisdictions. Agencies 
must perform a review to determine 
whether a proposed or final rule would 
have a significant economic impact on 
a substantial number of small entities. 5 
U.S.C. 603, 604. 


A. Why the Department Is Considering 
Action 


In order to provide greater clarity and 
enhance their usefulness in the modern 
economy, the Department proposes to 
update and modernize the regulations at 
29 CFR parts 1, 3, and 5, which 
implement the Davis-Bacon Act and the 
Davis-Bacon Related Acts (collectively, 
the DBRA). The Department has not 
undertaken a comprehensive revision of 
the DBRA regulations since 1982. Since 
that time, Congress has expanded the 
reach of the DBRA regulations 
significantly, adding numerous new 
Related Act statutes to which they 
apply. The Davis-Bacon Act (DBA) and 
now 71 active Related Acts collectively 
apply to an estimated tens of billions of 
dollars in Federal and federally assisted 
construction spending per year and 
provide minimum wage rates for 
hundreds of thousands of U.S. 
construction workers. The Department 
expects these numbers to continue to 
grow as Congress seeks to address the 
significant infrastructure needs in the 
country, including, in particular, energy 
and transportation infrastructure 
necessary to address climate change. 
These regulations will provide 
additional clarity that will be helpful 
given the increased number of 
construction projects subject to Davis- 
Bacon requirements, due to the 
substantial increases in federally funded 
construction provided for in legislation 
such as the Infrastructure Investment 
and Jobs Act. 


In addition to expanding coverage of 
the prevailing wage rate requirements of 
the DBA, the Federal contracting system 
itself has undergone significant changes 
since 1982. Federal agencies have 
increased spending through the use of 


interagency Federal schedules. 
Contractors have increased their use of 
single-purpose entities such as joint 
ventures and teaming agreements. Off- 
site construction of significant 
components of public buildings and 
works has also increased. The 
regulations need to be updated to assure 
their continued effectiveness in the face 
of changes such as these. 


B. Objectives of and Legal Basis for the 
Proposed Rule 


In this NPRM, the Department seeks 
to address a number of outstanding 
challenges in the program while also 
providing greater clarity in the DBRA 
regulations and enhancing their 
usefulness in the modern economy. 
Specifically, the Department proposes to 
return to the definition of ‘‘prevailing 
wage’’ that was used from 1935 to 1983 
to address the overuse of average rates 
and ensure that prevailing wages reflect 
actual wages paid to workers in the 
local community. The Department also 
proposes to periodically update non- 
collectively bargained prevailing wage 
rates to address out-of-date wage rates. 
The Department proposes to give WHD 
broader authority to adopt State or local 
wage determinations as the Federal 
prevailing wage where certain specified 
criteria are satisfied, to issue 
supplemental rates for key 
classifications where there is 
insufficient survey data, to modernize 
the scope of work to include energy 
infrastructure and the site of work to 
include prefabricated buildings, to 
ensure that DBRA requirements protect 
workers by operation of law, and to 
strengthen enforcement including 
debarment and anti-retaliation. See 
Section III.B. for a full discussion of the 
Department’s proposed changes to these 
regulations. 


Congress has delegated authority to 
the Department to issue prevailing wage 
determinations and prescribe rules and 
regulations for contractors and 
subcontractors on DBRA-covered 
construction projects.184 See 40 U.S.C. 
3142, 3145. It has also directed the 
Department, through Reorganization 
Plan No. 14 of 1950, to ‘‘prescribe 
appropriate standards, regulations and 
procedures’’ to be observed by Federal 
agencies responsible for the 
administration of the Davis-Bacon and 


Related Acts. 5 U.S.C. app. 1, effective 
May 24, 1950, 15 FR 3176, 64 Stat. 1267. 
These regulations, which have been 
updated and revised periodically over 
time, are primarily located in parts 1, 3, 
and 5 of title 29 of the Code of Federal 
Regulations. 


C. Estimating the Number of Small 
Businesses Affected by the Rulemaking 


As discussed in section V.B., the 
Department identified a range of firms 
potentially affected by this rulemaking. 
This includes both firms impacted by 
the Davis-Bacon Act and firms impacted 
by the Related Acts. The more narrowly 
defined population includes firms 
actively holding Davis-Bacon contracts 
and firms affected by the Related Acts. 
The broader population includes those 
bidding on Davis-Bacon and Related 
Acts contracts but without active 
contracts, or those considering bidding 
in the future. As described in section 
V.B., the total number of potentially 
affected firms ranges from 154,500 to 
192,400. This includes firms that pay at 
or above the new wage determination 
rates and thus will not be substantially 
affected. The Department does not have 
data to identify the number of firms that 
will experience changes in payroll costs. 


To identify the number of small firms, 
the Department began with the total 
population of firms and identified some 
of these firms as small based on several 
methods. 


• For prime contractors in 
USASpending, the Department used the 
variable ‘‘Contracting Officer’s 
Determination of Business Size.’’ 185 


• For subcontractors from 
USASpending, the Department 
identified those with ‘‘small’’ or ‘‘SBA’’ 
in the ‘‘Subawardee Business Types’’ 
variable.186 


• For SAM data, the Department used 
the small business determination in the 
data, in variable ‘‘NAICS Code String.’’ 
This is flagged separately for each 
NAICS reported for the firm; therefore, 
the Department classified a company as 
a small business if SAM identified it as 
a small business in any 6-digit NAICS 
beginning with 23. 


This results in an estimated number of 
potentially affected small businesses 
ranging from 103,600 to 135,200. 
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187 If subcontractors are more likely to be small 
businesses than prime contractors, then this 


methodology may underestimate the number of 
workers who are employed by small businesses. 


TABLE 9—RANGE OF NUMBER OF POTENTIALLY AFFECTED SMALL FIRMS 


Source Small 


Total Count (Davis-Bacon and Related Acts) 


Narrow definition ............................................................................................................................................................................ 103,600 
Broad definition .............................................................................................................................................................................. 135,200 


DBA (Narrow Definition) 


Total ............................................................................................................................................................................................... 26,700 
Prime contractors from USASpending ................................................................................................................................... 11,200 
Subcontractors from USASpending a ..................................................................................................................................... 15,500 


DBA (Broad Definition) 


Total ............................................................................................................................................................................................... 58,300 
SAM ........................................................................................................................................................................................ 42,800 
Subcontractors from USASpending a ..................................................................................................................................... 15,500 


Related Acts 


Total ............................................................................................................................................................................................... 77,000 


a Determination based on inclusion of ‘‘small’’ or ‘‘SBA’’ in the business types. 


The Department estimated in section 
V.B. that 1.2 million employees are 
potentially affected by the rulemaking. 
That methodology does not include a 
variation to identify only workers 
employed by small firms. The 
Department therefore assumed that the 
share of contracting expenditures 
attributed to small businesses is the best 


approximation of the share of 
employment in small businesses. In 
USASpending, expenditures are 
available for by firm size. For example, 
in 2019, $55.4 billion was spent on DBA 
covered contracts (see section V.B.2.) 
and of that, $19.8 billion (36 percent) 
was awarded to small business prime 
contractors.187 Data on expenditures by 


firm size are unavailable for the Related 
Acts (Table 10). Therefore, the 
Department assumed the same 
percentage applies to such expenditures 
as for Davis-Bacon contracts. In total, an 
estimated 424,800 workers are 
employed by potentially affected small 
businesses. 


TABLE 10—NUMBER OF POTENTIALLY AFFECTED WORKERS IN SMALL COVERED CONTRACTING FIRMS 


Total workers 
(thousands) 


Percent of 
expenditures in 


small contracting 
firms a 


Workers in small 
businesses 
(thousands) 


DBA, excl. territories .................................................................................................. 297.9 35.7% 106.4 
DBA, territories .......................................................................................................... 6.1 38.2% 2.3 
Related Acts b ............................................................................................................ 883.9 35.8% 316.0 


Total .................................................................................................................... 1,188.0 .............................. 424.8 


a Source: USASpending.gov. Percentage of contracting expenditures for covered contracts in small businesses in 2019. 
b Because data on expenditures by firm size are unavailable for Related Acts. The Department assumed the same percentage applied as for 


Davis-Bacon. 


In several places in the NPRM, the 
Department is proposing to add or 
revise language to clarify existing 
policies rather than to substantively 
change them. For example, the 
Department proposes to add language to 
the definitions of ‘‘building or work’’ 
and ‘‘public building or public work’’ to 
clarify that these definitions can be met 
even when the construction activity 
involves only a portion of an overall 
building, structure, or improvement. 
Also, the Department proposes to add 
language clarifying the applicability of 
the ‘‘material supplier’’ exemption to 


coverage, the applicability of the DBRA 
to truck drivers and flaggers, and the 
extent to which demolition activities are 
covered by the DBRA. However, the 
Department acknowledges that some 
contracting agencies may not have been 
applying Davis-Bacon in accordance 
with those policies. Where this was the 
case, the clarity provided by this 
proposed rule could lead to expanded 
application of the Davis-Bacon labor 
standards, which could lead to more 
small firms being required to comply 
with Davis-Bacon labor standards. 
Additionally, the Department’s proposes 


to revise the definition of ‘‘site of the 
work’’ to further encompass certain 
construction of significant portions of a 
building or work at secondary 
worksites, which could clarify and 
strengthen the scope of coverage under 
DBA, which would also lead to more 
small firms being required to comply 
with Davis-Bacon labor standards. The 
Department does not have data to 
determine how many of these small 
firms exist and welcomes data and 
information on the extent to which 
small firms would newly be applying 
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188 This includes the median base wage of $32.30 
from the May 2020 OEWS estimates plus benefits 
paid at a rate of 46 percent of the base wage, as 


estimated from the BLS’s Employer Costs for 
Employee ECEC data, and overhead costs of 17 


percent. OEWS data available at: http://
www.bls.gov/oes/current/oes131141.htm. 


Davis-Bacon and what potential 
compliance costs they could incur. 


D. Compliance Requirements of the 
Proposed Rule, Including Reporting and 
Recordkeeping 


Many of the proposals in this rule 
only affect how the prevailing wage rate 
is calculated. For these proposals there 
will be no new compliance 
requirements for small firms, as they 
will still need to pay the published 
prevailing wage. The Department is also 
proposing a number of revisions to 
existing recordkeeping requirements to 
better effectuate compliance and 
enforcement, including revisions to 
clarify the record retention period and 
add requirements to maintain worker 
telephone numbers and email addresses. 
The Department is proposing to clarify 
language used to better distinguish the 
records that contractors must make and 
maintain (regular payrolls and other 
basic records) from the payroll 
documents that contractors must submit 
weekly to contracting agencies (certified 
payrolls). The Department is also 
proposing to clarify that electronic 
signatures and certified payroll 
submission methods may be used. 


E. Calculating the Impact of the 
Proposed Rule on Small Business Firms 


The Department considered employer 
costs associated with both (a) the change 
in determining the prevailing wage 
based on a 30 percent threshold instead 
of a 50 percent threshold and (b) the 
incorporation of using the change in the 
ECI to update certain non-collectively 


bargained prevailing wage rates. The 
Department estimated both regulatory 
familiarization costs and 
implementation costs. An overview of 
these costs is explained here but 
additional details can be found in 
section V.C. Non-quantified direct 
employer costs are explained in section 
V.C.3. 


The Department acknowledges that if 
some wage rates increase due to either 
of the provisions listed above, there 
could be an increase in payroll costs for 
some small firms. Due to data 
limitations and uncertainty, the 
Department did not quantify payroll 
costs (i.e., transfers). The change in the 
definition of prevailing wage will only 
be applied to wage data received 
through future surveys, for geographic 
areas and classifications that have not 
yet been identified. Both this provision 
and the updating of out-of-date rates 
will not have any impact if firms are 
already paying at or above the new 
prevailing wage rate because of labor 
market forces. Please see section V.D. 
for a more thorough discussion of these 
potential payroll costs, including an 
illustrative example of the potential 
impact of the proposed rule on 
prevailing wage rates. 


The Department welcomes comments 
and data on whether small firms would 
incur increased payroll costs following 
this rule, and the extent to which firms 
are paying above the out-of-date 
prevailing wage rates. 


Year 1 direct employer costs for small 
businesses are estimated to total $8.7 


million. Average annualized costs 
across the first 10 years are estimated to 
be $2.6 million (using a 7 percent 
discount rate). On a per firm basis, 
direct employer costs are estimated to 
be $78.97 in Year 1. 


The proposed rule will impose direct 
costs on some covered contractors who 
will review the regulations to 
understand how the prevailing wage 
setting methodology will change. 
However, the Department believes these 
regulatory familiarization costs will be 
small because firms are not required to 
understand how the prevailing wage 
rates are set in order to comply with 
DBRA requirements, they are just 
required to pay the prevailing wage 
rates. The Department included all 
small potentially affected firms (135,200 
firms). The Department assumed that on 
average, 1 hour of a human resources 
staff member’s time will be spent 
reviewing the rulemaking. The cost of 
this time is the median loaded wage for 
a Compensation, Benefits, and Job 
Analysis Specialist of $52.65 per 
hour.188 Therefore, the Department has 
estimated regulatory familiarization 
costs to be $7.1 million ($52.65 per hour 
× 1.0 hour × 135,200 contractors) (Table 
11). The Department has included all 
regulatory familiarization costs in Year 
1. New entrants will not incur any 
additional regulatory familiarization 
costs attributable to this rule. Average 
annualized regulatory familiarization 
costs over 10 years, using a 7 percent 
discount rate, are $1.0 million. 


TABLE 11—DIRECT EMPLOYER COSTS TO SMALL BUSINESSES 
[2020 dollars] 


Variable Total 
Regulatory 


familiarization 
costs 


Implementation 
costs 


Year 1 Costs: .............................. .............................. ..............................
Potentially affected firms .................................................................................... .............................. 135,200 62,574 
Hours per firm ..................................................................................................... .............................. 1 0.5 
Loaded wage rate ............................................................................................... .............................. $52.65 $52.65 
Cost ($1,000s) .................................................................................................... $8,700 $7,100 $1,600 


Years 2–10 ($1,000s): .............................. .............................. ..............................
Annual cost ......................................................................................................... $1,600 $0 $1,600 


Average Annualized Costs ($1,000s): .............................. .............................. ..............................
3% discount rate ................................................................................................. $2,400 $835 $1,600 
7% discount rate ................................................................................................. $2,600 $1,000 $1,600 


When firms update prevailing wage 
rates, they can incur costs associated 
with adjusting payrolls, adjusting 
contracts, and communicating this 
information to employees (if 


applicable). This proposed rule would 
generally affect the frequency with 
which prevailing wage rates are updated 
through the provision to update old, 
outmoded rates, and moving forward, to 


periodically update rates when that 
does not occur through the survey 
process. Currently, only a fraction of 
prevailing wages can be expected to 
change each year. Because the 
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Department intends to update older 
rates to more accurately represent wages 
and benefits being paid in the 
construction industry, and, moving 
forward, more published wage rates will 
change more frequently than in the past, 
firms may spend more time updating 
prevailing wage rates for contractual 
purposes than they have in the past, 
leading to additional implementation 
costs than there otherwise would have 
been. The Department does not believe 
that there will be additional 
implementation costs associated with 
the proposal to update the definition of 
the prevailing wage (30 percent rule). 
This proposed change would only apply 
to new surveys, for which employers 
would have already had to update wage 
rates. 


To estimate the size of the 
implementation cost associated with the 
periodic updates, the Department 
assumed that each year 39.6 percent of 
firms are already checking rates due to 
newly published surveys (section 
V.C.2.). Multiplying the remaining 60.4 
percent by the 103,600 small firms 
holding DBRA contracts results in 
62,574 firms impacted annually (Table 
11). The proposed change to update 
current non-collectively bargained rates 
will have an implementation cost to 
firms. The proposed change to update 
non-collectively bargained rates moving 
forward will result in ongoing 
implementation costs. Each time the 
rate is updated, firms will incur some 
costs to adjust payroll (if applicable) 
and communicate the new rates to 
employees. The Department assumed 
that this provision would impact all 
small firms currently holding DBRA 
contracts (62,574 firms). For the initial 
increase, the Department estimated this 
will take approximately 0.5 hours per 
year for firms to adjust their rates. As 
with previous costs, implementation 
time costs are based on a loaded hourly 
wage of $52.65. Therefore, total Year 1 
implementation costs were estimated to 
equal $1.6 million ($52.65 × 0.5 hour × 
62,574 firms). The average annualized 
implementation cost over 10 years, 
using a 7 percent discount rate, is $1.6 
million. 


To determine direct employer costs 
on a per firm basis, the Department 
considers only those firms who are fully 
affected. These are firms who seek to 
bid on DBRA contracts, and who have 


new wage rates to incorporate into their 
bids and, as needed, into their payroll 
systems. For these firms, the Year 1 
costs are estimated as one and a half 
hours of time (1 hour for regulatory 
familiarization and 0.5 hours for 
implementation) valued at $52.65 per 
hour. This totals $78.97 in Year 1 costs 
per firm. The Department welcomes 
comments on all of the cost estimates 
presented here. 


F. Relevant Federal Rules Duplicating, 
Overlapping, or Conflicting With the 
Proposed Rule 


The Department is not aware of any 
relevant Federal rules that conflict with 
this NPRM. 


G. Alternative to the Proposed Rule 


The RFA directs agencies to assess the 
impacts that various regulatory 
alternatives would have on small 
entities and to consider ways to 
minimize those impacts. Accordingly, 
the Department considered certain 
regulatory alternatives. 


For one alternative, the Department 
considered requiring all contracting 
agencies—not just Federal agencies— 
that use wage determinations under the 
DBRA to submit an annual report to the 
Department outlining proposed 
construction programs for the coming 
year. The Department concluded, 
however, that this requirement would 
be unnecessarily onerous for non- 
Federal contracting agencies, 
particularly as major construction 
projects such as those related to road 
and water quality infrastructure projects 
may be dependent upon approved 
funding or financial assistance from a 
Federal partner. The Department’s 
proposal to require only Federal 
agencies to submit these annual reports 
would be simpler and less burdensome 
for the regulated community as some 
Federal agencies have already been 
submitting these reports pursuant to 
AAM 144 (Dec. 27, 1985) and AAM 224 
(Jan. 17, 2017). 


Another alternative that was 
considered was the use of a different 
index instead of the Employment Cost 
Index (ECI) for updating out-of-date 
non-collectively bargained wage rates. 
The Department considered proposing 
to use the Consumer Price Index (CPI) 
but considers this data source to be a 
less appropriate index to use because 


the CPI measures movement of 
consumer prices as experienced by day- 
to-day living expenses, unlike the ECI, 
which measures changes in the costs of 
labor in particular. The CPI does not 
track changes in wages or benefits, nor 
does it reflect the costs of construction 
workers nationwide. 


The Department welcomes comments 
on these and other alternatives to the 
proposed rule. 


VII. Unfunded Mandates Reform Act of 
1995 


The Unfunded Mandates Reform Act 
of 1995, 2 U.S.C. 1532, requires agencies 
to prepare a written statement, which 
includes an assessment of anticipated 
costs and benefits, before proposing any 
unfunded Federal mandate that may 
result in excess of $100 million 
(adjusted annually for inflation) in 
expenditures in any one year by State, 
local, and tribal governments in the 
aggregate, or by the private sector. This 
rulemaking is not expected exceed that 
threshold. See section V. for an 
assessment of anticipated costs, 
transfers, and benefits. 


VIII. Executive Order 13132, 
Federalism 


The Department has (1) reviewed this 
proposed rule in accordance with 
Executive Order 13132 regarding 
federalism and (2) determined that it 
does not have federalism implications. 
The proposed rule would not have 
substantial direct effects on the States, 
on the relationship between the 
National Government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. 


IX. Executive Order 13175, Indian 
Tribal Governments 


This proposed rule would not have 
tribal implications under Executive 
Order 13175 that would require a tribal 
summary impact statement. The 
proposed rule would not have 
substantial direct effects on one or more 
Indian tribes, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian tribes. 


Appendix A—Surveys Included in the 
Prevailing Wage Demonstration 


Survey year Pub date 
Surveys Included 


State Metro/rural Construction type(s) 


2018 ............................................ 12/25/2020 Utah ............................................ Metro .......................................... Heavy. 
2017 ............................................ 12/14/2018 Nevada ....................................... Both ............................................ Highway. 
2017 ............................................ 12/25/2020 New York ................................... Rural ........................................... Building. 
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Survey year Pub date 
Surveys Included 


State Metro/rural Construction type(s) 


2017 ............................................ 12/25/2020 North Dakota .............................. Both ............................................ Heavy. 
2017 ............................................ 2/7/2020 Oklahoma ................................... Metro .......................................... Residential. 
2017 ............................................ 2/7/2020 Pennsylvania .............................. East Metro .................................. Residential. 
2017 ............................................ 1/24/2020 Vermont ...................................... Both ............................................ Heavy, highway [a]. 
2016 ............................................ 12/14/2018 Connecticut ................................ Metro [b] ..................................... Building. 
2016 ............................................ 12/14/2018 New Mexico ............................... Metro .......................................... Building and heavy. 
2016 ............................................ 9/29/2017 New York ................................... 4 metro counties ........................ Building. 
2016 ............................................ 2/7/2020 North Carolina ............................ Both ............................................ Residential. 
2016 ............................................ 12/8/2017 South Carolina ........................... Metro [c] ..................................... Residential. 
2015 ............................................ 10/6/2017 Alabama ..................................... Both [d] ....................................... Building and heavy. 
2016 ............................................ 2/7/2020 Alabama ..................................... Both ............................................ Highway. 
2015 ............................................ 4/21/2017 Arkansas .................................... Both ............................................ Building and heavy. 
2015 ............................................ 9/28/2018 Minnesota ................................... Both ............................................ Building. 
2015 ............................................ 7/28/2017 Mississippi .................................. Both ............................................ Building and heavy. 
2015 ............................................ 9/29/2017 New Hampshire ......................... Both ............................................ Building and heavy. 
2014 ............................................ 12/16/2016 Florida ........................................ Metro [c] ..................................... Building. 


[a] Building component not sufficient. 
[b] Only one rural county so excluded. 
[c] Rural component of survey was not sufficient. 
[d] Excludes heavy rural which were not sufficient. 


This includes most surveys with 
published rates that began in 2015 or 
later. They include all four construction 
types, metro and rural counties, and a 
variety of geographic regions. Two 
surveys were excluded because they did 
not meet sufficiency standards (2016 
Alaska residential and 2015 Maryland 
highway). A few surveys were excluded 
due to anomalies that could not be 
reconciled. These include: 
• 2016 Kansas highway 
• 2016 Virginia highway 


Appendix B: Current DOL Wage 
Determination Protocols 


Sufficiency requirement is: For a 
classification to have sufficient 
responses there generally must be data 
on at least six employees from at least 
three contractors. Additionally, if data is 
received for either exactly six 
employees or exactly three contractors, 
then no more than 60 percent of the 
total employees can be employed by any 
one contractor. Exceptions to these 
criteria are allowed under limited 
circumstances. Examples include: 
Surveys conducted in rural counties, or 
residential and heavy surveys with 
limited construction activity, or for 
highly specialized classifications. In 
these circumstances, the rule can be 
three employees and two contractors. 


Aggregation: If the classification is not 
sufficient at the county level, data are 
aggregated to the group level, 
supergroup level, and State level (metro 
or rural), respectively. For building and 
residential construction, at each level of 
aggregation (as well as at the county 
level) WHD first attempts to calculate a 
prevailing rate using data only for 
projects not subject to Davis-Bacon labor 
standards; if such data are insufficient 


to calculate a prevailing rate, then data 
for projects subject to Davis-Bacon labor 
standards is also included. 


Majority rate: If more than 50 percent 
of employees are paid the exact same 
hourly rate, then that rate prevails. If 
not, the Department calculates a 
weighted average. If more than 50 
percent are not exactly the same, but 
100 percent of the data are union, then 
a union weighted average is calculated. 


Prevailing fringe benefits: Before a 
fringe benefit is applicable, it must 
prevail. The first step is to determine if 
more than 50 percent of the workers in 
the reported classification receive a 
fringe benefit. If more than 50 percent 
of the employees in a single 
classification are paid any fringe 
benefits, then fringe benefits prevail. If 
fringe benefits prevail in a classification 
and: 


• More than 50 percent of the 
employees receiving fringe benefits are 
paid the same total fringe benefit rate, 
then that total fringe benefit rate 
prevails. 


• more than 50 percent of the 
employees receiving benefits are not 
paid at the same total rate, then the 
average rate of fringe benefits weighted 
by the number of workers who received 
fringe benefits prevails. If more than 50 
percent are not paid the same total rate, 
but 100 percent of the data are union, 
then a union weighted average is 
calculated. 


However, if 50 percent or less of the 
employees in a single classification are 
paid a fringe benefit, then fringe benefits 
will not prevail, and a fringe benefit rate 
of $0.00 will be published for that 
classification. 


List of Subjects 


29 CFR Part 1 


Administrative practice and 
procedure, Construction industry, 
Government contracts, Government 
procurement, Law enforcement, 
Reporting and recordkeeping 
requirements, Wages. 


29 CFR Part 3 


Administrative practice and 
procedure, Construction industry, 
Government contracts, Government 
procurement, Law enforcement, 
Penalties, Reporting and recordkeeping 
requirements, Wages. 


29 CFR Part 5 


Administrative practice and 
procedure, Construction industry, 
Government contracts, Government 
procurement, Law enforcement, 
Penalties, Reporting and recordkeeping 
requirements, Wages. 


For reasons stated in the preamble, 
the Wage and Hour Division, 
Department of Labor, proposes to amend 
29 CFR subtitle A as follows: 


PART 1—PROCEDURES FOR 
PREDETERMINATION OF WAGE 
RATES 


■ 1. The authority citation for part 1 is 
revised to read as follows: 


Authority: 5 U.S.C. 301; R.S. 161, 64 Stat. 
1267; Reorganization Plan No. 14 of 1950, 5 
U.S.C. Appendix; 40 U.S.C. 3141 et seq.; 40 
U.S.C. 3145; 40 U.S.C. 3148; and Secretary of 
Labor’s Order 01–2014 (Dec. 19, 2014), 79 FR 
77527 (Dec. 24, 2014); and the laws 
referenced by 29 CFR 5.1. 


■ 2. Amend § 1.1 by revising paragraphs 
(a) and (b) to read as follows: 
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§ 1.1 Purpose and scope. 
(a) The procedural rules in this part 


apply under the Davis-Bacon Act (946 
Stat. 1494, as amended; 40 U.S.C. 3141 
et seq.), and any laws now existing or 
subsequently enacted, which provide 
for the payment of minimum wages, 
including fringe benefits, to laborers and 
mechanics engaged in construction 
activity under contracts entered into or 
financed by or with the assistance of 
agencies of the United States or the 
District of Columbia, based on 
determinations by the Secretary of Labor 
of the wage rates and fringe benefits 
prevailing for the corresponding classes 
of laborers and mechanics employed on 
projects similar to the contract work in 
the local areas where such work is to be 
performed. 


(1) A listing of laws requiring the 
payment of wages at rates 
predetermined by the Secretary of Labor 
under the Davis-Bacon Act is currently 
found at www.dol.gov/agencies/whd/ 
government-contracts. 


(2) Functions of the Secretary of Labor 
under these statutes and under 
Reorganization Plan No. 14 of 1950 (64 
Stat. 1267, as amended; 5 U.S.C. 
Appendix), except for functions 
assigned to the Office of Administrative 
Law Judges (see part 6 of this subtitle) 
and appellate functions assigned to the 
Administrative Review Board (see part 7 
of this subtitle) or reserved by the 
Secretary of Labor (see Secretary’s Order 
01–2020 (Feb. 21, 2020) have been 
delegated to the Administrator of the 
Wage and Hour Division and authorized 
representatives. 


(b) The regulations in this part set 
forth the procedures for making and 
applying such determinations of 
prevailing wage rates and fringe benefits 
pursuant to the Davis-Bacon Act and 
any laws now existing or subsequently 
enacted providing for determinations of 
such wages by the Secretary of Labor in 
accordance with the provisions of the 
Davis-Bacon Act. 
* * * * * 
■ 3. Revise § 1.2 to read as follows: 


§ 1.2 Definitions. 
Administrator. The term 


‘‘Administrator’’ means the 
Administrator of the Wage and Hour 
Division, U.S. Department of Labor, or 
authorized representative. 


Agency. The term ‘‘agency’’ means 
any Federal, State, or local agency or 
instrumentality, or other similar entity, 
that enters into a contract or provides 
assistance through loan, grant, loan 
guarantee or insurance, or otherwise, to 
a project subject to the Davis-Bacon 
labor standards, as defined in § 5.2 of 
this subtitle. 


(1) Federal agency. The term ‘‘Federal 
agency’’ means an agency or 
instrumentality of the United States or 
the District of Columbia, as defined in 
this section, that enters into a contract 
or provides assistance through loan, 
grant, loan guarantee or insurance, or 
otherwise, to a project subject to the 
Davis-Bacon labor standards. 


(2) [Reserved] 
Area. The term ‘‘area’’ means the city, 


town, village, county or other civil 
subdivision of the State in which the 
work is to be performed. 


(1) For highway projects, the area may 
be State department of transportation 
highway districts or other similar State 
subdivisions. 


(2) Where a project requires work in 
multiple counties, the area may include 
all counties in which the work will be 
performed. 


Department of Labor-approved 
website for wage determinations (DOL- 
approved website). The term 
‘‘Department of Labor-approved website 
for wage determinations’’ means the 
government website for both Davis- 
Bacon Act and Service Contract Act 
wage determinations. In addition, the 
DOL-approved website provides 
compliance assistance information. The 
term will also apply to any other 
website or electronic means that the 
Department of Labor may approve for 
these purposes. 


Employed. Every person performing 
the duties of a laborer or mechanic in 
the construction, prosecution, 
completion, or repair of a public 
building or public work, or building or 
work financed in whole or in part by 
assistance from the United States 
through loan, grant, loan guarantee or 
insurance, or otherwise, is employed 
regardless of any contractual 
relationship alleged to exist between the 
contractor and such person. 


Prevailing wage. The term ‘‘prevailing 
wage’’ means: 


(1) The wage paid to the majority 
(more than 50 percent) of the laborers or 
mechanics in the classification on 
similar projects in the area during the 
period in question; 


(2) If the same wage is not paid to a 
majority of those employed in the 
classification, the prevailing wage will 
be the wage paid to the greatest number, 
provided that such greatest number 
constitutes at least 30 percent of those 
employed; or 


(3) If no wage rate is paid to 30 
percent or more of those so employed, 
the prevailing wage will be the average 
of the wages paid to those employed in 
the classification, weighted by the total 
employed in the classification. 


Type of construction (or construction 
type). The term ‘‘type of construction (or 
construction type)’’ means the general 
category of construction, as established 
by the Administrator, for the 
publication of general wage 
determinations. Types of construction 
may include, but are not limited to, 
building, residential, heavy, and 
highway. As used in this part, the terms 
‘‘type of construction’’ and 
‘‘construction type’’ are synonymous 
and interchangeable. 


United States or the District of 
Columbia. The term ‘‘United States or 
the District of Columbia’’ means the 
United States, the District of Columbia, 
and all executive departments, 
independent establishments, 
administrative agencies, and 
instrumentalities of the United States 
and of the District of Columbia, and any 
corporation for which all or 
substantially all of the stock of which is 
beneficially owned by the United States, 
by the District of Columbia, or any of 
the foregoing departments, 
establishments, agencies, and 
instrumentalities. 
■ 4. Revise § 1.3 to read as follows: 


§ 1.3 Obtaining and compiling wage rate 
information. 


For the purpose of making wage 
determinations, the Administrator will 
conduct a continuing program for the 
obtaining and compiling of wage rate 
information. In determining the 
prevailing wages at the time of issuance 
of a wage determination, the 
Administrator will be guided by the 
definition of prevailing wage in § 1.2 
and will consider the types of 
information listed in this section. 


(a) The Administrator will encourage 
the voluntary submission of wage rate 
data by contractors, contractors’ 
associations, labor organizations, public 
officials and other interested parties, 
reflecting wage rates paid to laborers 
and mechanics on various types of 
construction in the area. The 
Administrator may also obtain data from 
agencies on wage rates paid on 
construction projects under their 
jurisdiction. The information submitted 
should reflect the wage rates paid to 
workers employed in a particular 
classification in an area, the type or 
types of construction on which such 
rate or rates are paid, and whether or 
not such wage rates were paid on 
Federal or federally assisted projects 
subject to Davis-Bacon prevailing wage 
requirements. 


(b) The following types of information 
may be considered in making wage rate 
determinations: 
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(1) Statements showing wage rates 
paid on projects, including the names 
and addresses of contractors, including 
subcontractors; the locations, 
approximate costs, dates of construction 
and types of projects, as well as whether 
or not the projects are Federal or 
federally assisted projects subject to 
Davis-Bacon prevailing wage 
requirements; and the number of 
workers employed in each classification 
on each project and the respective wage 
rates paid such workers. 


(2) Signed collective bargaining 
agreements, for which the Administrator 
may request that the parties to 
agreements submit statements certifying 
to their scope and application. 


(3) Wage rates determined for public 
construction by State and local officials 
pursuant to State and local prevailing 
wage legislation. 


(4) Wage rate data submitted to the 
Department of Labor by contracting 
agencies pursuant to § 5.5(a)(1)(iii) of 
this subtitle. 


(5) For Federal-aid highway projects 
under 23 U.S.C. 113, information 
obtained from the highway 
department(s) of the State(s) in which 
the project is to be performed. For such 
projects, the Administrator must consult 
the relevant State highway department 
and give due regard to the information 
thus obtained. 


(6) Any other information pertinent to 
the determination of prevailing wage 
rates. 


(c) The Administrator may initially 
obtain or supplement such information 
obtained on a voluntary basis by such 
means, including the holding of 
hearings, and from any sources 
determined to be necessary. All 
information of the types described in 
paragraph (b) of this section, pertinent 
to the determination of the wages 
prevailing at the time of issuance of the 
wage determination, will be evaluated 
in light of the definition of prevailing 
wage in § 1.2. 


(d) In compiling wage rate data for 
building and residential wage 
determinations, the Administrator will 
not use data from Federal or federally 
assisted projects subject to Davis-Bacon 
prevailing wage requirements unless it 
is determined that there is insufficient 
wage data to determine the prevailing 
wages in the absence of such data. Data 
from Federal or federally assisted 
projects will be used in compiling wage 
rate data for heavy and highway wage 
determinations. 


(e) In determining the prevailing 
wage, the Administrator may treat 
variable wage rates paid by a contractor 
or contractors to employees within the 
same classification as the same wage 


where the pay rates are functionally 
equivalent, as explained by a collective 
bargaining agreement or written policy 
otherwise maintained by the contractor. 


(f) If the Administrator determines 
that there is insufficient wage survey 
data to determine the prevailing wage 
for a classification for which 
conformance requests are regularly 
submitted pursuant to § 5.5(a)(1)(iii) of 
this subtitle, the Administrator may list 
the classification and wage and fringe 
benefit rates for the classification on the 
wage determination, provided that: 


(1) The work performed by the 
classification is not performed by a 
classification in the wage determination; 


(2) The classification is used in the 
area by the construction industry; and 


(3) The wage rate for the classification 
bears a reasonable relationship to the 
wage rates contained in the wage 
determination. 


(g) Under the circumstances described 
in paragraph (h) of this section, the 
Administrator may make a wage 
determination by adopting, with or 
without modification, one or more 
prevailing wage rates determined for 
public construction by State and/or 
local officials. Provided that the 
conditions in paragraph (h) are met, the 
Administrator may do so even if the 
methods and criteria used by State or 
local officials differ in some respects 
from those that the Administrator would 
otherwise use under the Davis-Bacon 
Act and the regulations in this part. 
Such differences may include, but are 
not limited to, a definition of prevailing 
wage under a State or local prevailing 
wage law or regulation that differs from 
the definition in § 1.2, a geographic area 
or scope that differs from the standards 
in § 1.7, and/or the restrictions on data 
use in paragraph (d) of this section. 


(h) The Administrator may adopt a 
State or local wage rate as described in 
paragraph (g) of this section if the 
Administrator, after reviewing the rate 
and the processes used to derive the 
rate, determines that: 


(1) The State or local government sets 
wage rates, and collects relevant data, 
using a survey or other process that is 
open to full participation by all 
interested parties; 


(2) The wage rate reflects both a basic 
hourly rate of pay as well as any 
prevailing fringe benefits, each of which 
can be calculated separately; 


(3) The State or local government 
classifies laborers and mechanics in a 
manner that is recognized within the 
field of construction; and 


(4) The State or local government’s 
criteria for setting prevailing wage rates 
are substantially similar to those the 
Administrator uses in making wage 


determinations under this part. This 
determination will be based on the 
totality of the circumstances, including, 
but not limited to, the State or local 
government’s definition of prevailing 
wage; the types of fringe benefits it 
accepts; the information it solicits from 
interested parties; its classification of 
construction projects, laborers, and 
mechanics; and its method for 
determining the appropriate geographic 
area(s). 


(i) In order to adopt wage rates of a 
State or local government entity 
pursuant to paragraphs (g) and (h) of 
this section, the Administrator must 
obtain the wage rates and any relevant 
supporting documentation and data, 
from the State or local government 
entity. Such information may be 
submitted via email to 
dba.statelocalwagerates@dol.gov, via 
mail to U.S. Department of Labor, Wage 
and Hour Division, Branch of Wage 
Surveys, 200 Constitution Avenue NW, 
Washington, DC 20210, or through other 
means directed by the Administrator. 


(j) Nothing in paragraphs (g), (h), and 
(i) of this section precludes the 
Administrator from otherwise 
considering State or local prevailing 
wage rates, consistent with paragraph 
(b)(3) of this section, or from giving due 
regard to information obtained from 
State highway departments, consistent 
with paragraph (b)(4) of this section, as 
part of the Administrator’s process of 
making prevailing wage determinations 
under this part. 
■ 5. Revise § 1.4 to read as follows: 


§ 1.4 Report of agency construction 
programs. 


At the beginning of each fiscal year, 
each Federal agency using wage 
determinations under the Davis-Bacon 
Act or any of the laws referenced by 
§ 5.1 of this subtitle, must furnish the 
Administrator with a report that 
contains a general outline of its 
proposed construction programs for the 
upcoming 3 fiscal years. This report 
must include a list of proposed projects 
(including those for which options to 
extend the contract term of an existing 
construction contract are expected 
during the period covered by the 
report): the estimated start date of 
construction; the anticipated type or 
types of construction; the estimated cost 
of construction; the location or locations 
of construction; and any other project- 
specific information that the 
Administrator requests. The report must 
also include notification of any 
significant changes to previously 
reported construction programs, such as 
the delay or cancellation of previously 
reported projects. Reports must be 


VerDate Sep<11>2014 20:42 Mar 17, 2022 Jkt 256001 PO 00000 Frm 00088 Fmt 4701 Sfmt 4702 E:\FR\FM\18MRP3.SGM 18MRP3js
pe


ar
s 


on
 D


S
K


12
1T


N
23


P
R


O
D


 w
ith


 P
R


O
P


O
S


A
LS


3



mailto:dba.statelocalwagerates@dol.gov





15785 Federal Register / Vol. 87, No. 53 / Friday, March 18, 2022 / Proposed Rules 


submitted no later than April 10th of 
each year by email to 
DavisBaconFedPlan@dol.gov, and must 
include the name, telephone number, 
and email address of the official 
responsible for coordinating the 
submission. 
■ 6. Amend § 1.5 by revising paragraphs 
(a) and (b) and adding a heading to 
paragraph (c) to read as follows: 


§ 1.5 Publication of general wage 
determinations and procedure for 
requesting project wage determinations. 


(a) General wage determinations. A 
general wage determination contains, 
among other information, a list of wage 
and fringe benefit rates determined to be 
prevailing for various classifications of 
laborers or mechanics for specified 
type(s) of construction in a given area. 
The Department of Labor publishes 
general wage determinations under the 
Davis-Bacon Act on the DOL-approved 
website. 


(b) Project wage determinations. (1) A 
project wage determination is specific to 
a particular project. An agency may 
request a project wage determination for 
an individual project under any of the 
following circumstances: 


(i) The project involves work in more 
than one county and will employ 
workers who may work in more than 
one county; 


(ii) There is no general wage 
determination in effect for the relevant 
area and type(s) of construction for an 
upcoming project, or 


(iii) All or virtually all of the work on 
a contract will be performed by a 
classification that is not listed in the 
general wage determination that would 
otherwise apply, and contract award (or 
bid opening, in contracts entered into in 
sealed bidding procedures) has not yet 
taken place. 


(2) To request a project wage 
determination, the agency must submit 
Standard Form (SF) 308, Request for 
Wage Determination and Response to 
Request, to the Department of Labor, 
either by mailing the form to U.S. 
Department of Labor, Wage and Hour 
Division, Branch of Construction Wage 
Determinations, Washington, DC 20210, 
or by submitting the form through other 
means directed by the Administrator. 


(3) In completing Form SF–308, the 
agency must include the following 
information: 


(i) A sufficiently detailed description 
of the work to indicate the type(s) of 
construction involved, as well as any 
additional description or separate 
attachment, if necessary, for 
identification of the type(s) of work to 
be performed. If the project involves 
multiple types of construction, the 


requesting agency must attach 
information indicating the expected cost 
breakdown by type of construction. 


(ii) The location (city, county, state, 
zip code) or locations in which the 
proposed project is located. 


(iii) The classifications needed for the 
project. The agency must identify only 
those classifications that will be needed 
in the performance of the work. 
Inserting a note such as ‘‘entire 
schedule’’ or ‘‘all applicable 
classifications’’ is not sufficient. 
Additional classifications needed that 
are not on the form may be typed in the 
blank spaces or on a separate list and 
attached to the form. 


(iv) Any other information requested 
in Form SF–308. 


(4) A request for a project wage 
determination must be accompanied by 
any pertinent wage information that 
may be available. When the requesting 
agency is a State highway department 
under the Federal-Aid Highway Acts as 
codified in 23 U.S.C. 113, such agency 
must also include its recommendations 
as to the wages which are prevailing for 
each classification of laborers and 
mechanics on similar construction in 
the area. 


(5) The time required for processing 
requests for project wage determinations 
varies according to the facts and 
circumstances in each case. An agency 
should anticipate that such processing 
by the Department of Labor will take at 
least 30 days. 


(c) Processing time. * * * 
■ 7. Revise § 1.6 to read as follows: 


§ 1.6 Use and effectiveness of wage 
determinations. 


(a) Application, Validity, and 
Expiration of Wage Determinations—(1) 
Application of incorporated wage 
determinations. Once a wage 
determination is incorporated into a 
contract (or once construction has 
started when there is no contract 
award), the wage determination 
generally applies for the duration of the 
contract or project, except as specified 
in this section. 


(2) General wage determinations. (i) 
General wage determinations published 
on the DOL-approved website contain 
no expiration date. Once issued, a 
general wage determination remains 
valid until revised, superseded, or 
canceled. 


(ii) If there is a current general wage 
determination applicable to a project, an 
agency may use it without notifying the 
Administrator, Provided that questions 
concerning its use are referred to the 
Administrator in accordance with 
paragraph (b) of this section. 


(iii) When a wage determination is 
revised, superseded, or canceled, it 
becomes inactive. Inactive wage 
determinations may be accessed on the 
DOL-approved website for informational 
purposes only. Contracting officers may 
not use such an inactive wage 
determination in a contract action 
unless the inactive wage determination 
is the appropriate wage determination 
that must be incorporated to give 
retroactive effect to the post-award 
incorporation of a contract clause under 
§ 5.6(a)(1)(ii) of this subtitle or a wage 
determination under paragraph (f) of 
this section. Under such circumstances, 
the agency must provide prior notice to 
the Administrator of its intent to 
incorporate an inactive wage 
determination, and may not incorporate 
it if the Administrator instructs 
otherwise. 


(3) Project wage determinations. (i) 
Project wage determinations initially 
issued will be effective for 180 calendar 
days from the date of such 
determinations. If a project wage 
determination is not incorporated into a 
contract (or, if there is no contract 
award, if construction has not started) in 
the period of its effectiveness it is void. 


(ii) Accordingly, if it appears that a 
project wage determination may expire 
between bid opening and contract 
award (or between initial endorsement 
under the National Housing Act or the 
execution of an agreement to enter into 
a housing assistance payments contract 
under section 8 of the U.S. Housing Act 
of 1937, and the start of construction) 
the agency shall request a new project 
wage determination sufficiently in 
advance of the bid opening to assure 
receipt prior thereto. 


(iii) However, when due to 
unavoidable circumstances a project 
wage determination expires before 
award but after bid opening (or before 
the start of construction, but after initial 
endorsement under the National 
Housing Act, or before the start of 
construction but after the execution of 
an agreement to enter into a housing 
assistance payments contract under 
section 8 of the U.S. Housing Act of 
1937), the head of the agency or his or 
her designee may request the 
Administrator to extend the expiration 
date of the project wage determination 
in the bid specifications instead of 
issuing a new project wage 
determination. Such request shall be 
supported by a written finding, which 
shall include a brief statement of factual 
support, that the extension of the 
expiration date of the project wage 
determination is necessary and proper 
in the public interest to prevent 
injustice or undue hardship or to avoid 
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serious impairment in the conduct of 
Government business. The 
Administrator will either grant or deny 
the request for an extension after 
consideration of all of the 
circumstances, including an 
examination to determine if the 
previously issued rates remain 
prevailing. If the request for extension is 
denied, the Administrator will proceed 
to issue a new wage determination for 
the project. 


(b) Identifying and incorporating 
appropriate wage determinations. (1) 
Contracting agencies are responsible for 
making the initial determination of the 
appropriate wage determination(s) for a 
project and for ensuring that the 
appropriate wage determination(s) are 
incorporated in bid solicitations and 
contract specifications and that 
inapplicable wage determinations are 
not incorporated. When a contract 
involves construction in more than one 
area, and no multi-county project wage 
determination has been obtained, the 
solicitation and contract must 
incorporate the applicable wage 
determination for each area. When a 
contract involves more than one type of 
construction, the solicitation and 
contract must incorporate the applicable 
wage determination for each type of 
construction involved that is anticipated 
to be substantial. The contracting 
agency is responsible for designating the 
specific work to which each 
incorporated wage determination 
applies. 


(2) The contractor or subcontractor 
has an affirmative obligation to ensure 
that its pay practices are in compliance 
with the Davis-Bacon Act labor 
standards. 


(3) Any question regarding 
application of wage rate schedules or 
wage determinations must be referred to 
the Administrator for resolution. The 
Administrator should consider any 
relevant factors when resolving such 
questions, including, but not limited to, 
relevant area practice information. 


(c) Revisions to wage determinations. 
(1) General and project wage 
determinations may be revised from 
time to time to keep them current. A 
revised wage determination replaces the 
previous wage determination. 
‘‘Revisions,’’ as used in this section, 
refers both to modifications of some or 
all of the rates in a wage determination, 
such as periodic updates to reflect 
current rates, and to instances where a 
wage determination is re-issued 
entirely, such as after a new wage 
survey is conducted. Revisions also 
include adjustments to non-collectively 
bargained prevailing wage and fringe 
benefit rates on general wage 


determinations, with the adjustments 
based on U.S. Bureau of Labor Statistics 
Employment Cost Index (ECI) data or its 
successor data. Such rates may be 
adjusted based on ECI data no more 
frequently than once every 3 years, and 
no sooner than 3 years after the date of 
the rate’s publication. Such periodic 
revisions to wage determinations are 
distinguished from the circumstances 
described in paragraphs (d), (e), and (f) 
of this section. 


(2)(i) Whether a revised wage 
determination is effective with respect 
to a particular contract or project 
generally depends on the date on which 
the revised wage determination is 
issued. The date on which a revised 
wage determination is ‘‘issued,’’ as used 
in this section, means the date that a 
revised general wage determination is 
published on the DOL-approved website 
or the date that the contracting agency 
receives actual written notice of a 
revised project wage determination. 


(ii) If a revised wage determination is 
issued before contract award (or the 
start of construction when there is no 
award), it is effective with respect to the 
project, except as follows: 


(A) For contracts entered into 
pursuant to sealed bidding procedures, 
a revised wage determination issued at 
least 10 calendar days before the 
opening of bids is effective with respect 
to the solicitation and contract. If a 
revised wage determination is issued 
less than 10 calendar days before the 
opening of bids, it is effective with 
respect to the solicitation and contract 
unless the agency finds that there is not 
a reasonable time still available before 
bid opening to notify bidders of the 
revision and a report of the finding is 
inserted in the contract file. A copy of 
such report must be made available to 
the Administrator upon request. No 
such report is required if the revision is 
issued after bid opening. 


(B) In the case of projects assisted 
under the National Housing Act, a 
revised wage determination is effective 
with respect to the project if it is issued 
prior to the beginning of construction or 
the date the mortgage is initially 
endorsed, whichever occurs first. 


(C) In the case of projects to receive 
housing assistance payments under 
section 8 of the U.S. Housing Act of 
1937, a revised wage determination is 
effective with respect to the project if it 
is issued prior to the beginning of 
construction or the date the agreement 
to enter into a housing assistance 
payments contract is signed, whichever 
occurs first. 


(D) If, in the case of a contract entered 
into pursuant to sealed bidding 
procedures under paragraph (c)(2)(ii)(A) 


of this section the contract has not been 
awarded within 90 days after bid 
opening, or if, in the case of projects 
assisted under the National Housing Act 
or receiving housing assistance 
payments section 8 of the U.S. Housing 
Act of 1937 under paragraph (c)(2)(ii)(B) 
or (C) of this section, construction has 
not begun within 90 days after initial 
endorsement or the signing of the 
agreement to enter into a housing 
assistance payments contract, any 
revised general wage determination 
issued prior to award of the contract or 
the beginning of construction, as 
appropriate, is effective with respect to 
that contract unless the head of the 
agency or the agency head’s designee 
requests and obtains an extension of the 
90-day period from the Administrator. 
Such request must be supported by a 
written finding, which includes a brief 
statement of the factual support, that the 
extension is necessary and proper in the 
public interest to prevent injustice or 
undue hardship or to avoid serious 
impairment in the conduct of 
Government business. The 
Administrator will either grant or deny 
the request for an extension after 
consideration of all the circumstances. 


(iii) If a revised wage determination is 
issued after contract award (or after the 
beginning of construction where there is 
no contract award), it is not effective 
with respect to that project, except 
under the following circumstances: 


(A) Where a contract or order is 
changed to include additional, 
substantial construction, alteration, and/ 
or repair work not within the scope of 
work of the original contract or order, or 
to require the contractor to perform 
work for an additional time period not 
originally obligated, including where an 
agency exercises an option provision to 
unilaterally extend the term of a 
contract, the contracting agency must 
include the most recent revision of any 
wage determination(s) at the time the 
contract is changed or the option is 
exercised. This does not apply where 
the contractor is simply given additional 
time to complete its original 
commitment or where the additional 
construction, alteration, and/or repair 
work in the modification is merely 
incidental. 


(B) Some contracts call for 
construction, alteration, and/or repair 
work over a period of time that is not 
tied to the completion of any particular 
project. Examples of such contracts 
include, but are not limited to, 
indefinite-delivery-indefinite-quantity 
construction contracts to perform any 
necessary repairs to a Federal facility 
over a period of time; long-term 
operations-and-maintenance contracts 
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that may include construction, 
alteration, and/or repair work covered 
by Davis-Bacon labor standards; or 
schedule contracts or blanket purchase 
agreements in which a contractor agrees 
to provide certain construction work at 
agreed-upon prices to Federal agencies. 
These types of contracts often involve a 
general commitment to perform 
necessary construction as the need 
arises, but do not necessarily specify the 
exact construction to be performed. For 
the types of contracts described here, 
the contracting agency must incorporate 
into the contract the most recent 
revision(s) of any applicable wage 
determination(s) on each anniversary 
date of the contract’s award (or each 
anniversary date of the beginning of 
construction when there is no award), or 
another similar anniversary date where 
the agency has sought and received 
prior approval from the Department for 
the alternative date. Such revised wage 
determination(s) will apply to any 
construction work that begins or is 
obligated under such a contract during 
the 12 months following that 
anniversary date until such construction 
work is completed, even if the 
completion of that work extends beyond 
the twelve-month period. Where such 
contracts have task orders, purchase 
orders, or other similar contract 
instruments awarded under the master 
contract, the contracting and ordering 
agency must include the applicable 
updated wage determination in such 
task orders, purchase orders, or other 
similar contract instrument. 


(d) Corrections for clerical errors. 
Upon the Administrator’s own initiative 
or at the request of an agency, the 
Administrator may correct any wage 
determination, without regard to 
paragraph (a) or (c) of this section, 
whenever the Administrator finds that it 
contains clerical errors. Such 
corrections must be included in any 
solicitations, bidding documents, or 
ongoing contracts containing the wage 
determination in question, and such 
inclusion, and application of the 
correction(s), must be retroactive to the 
start of construction if construction has 
begun. 


(e) Pre-award determinations that a 
wage determination may not be used. If, 
prior to the award of a contract (or the 
start of construction under the National 
Housing Act, under section 8 of the U.S. 
Housing Act of 1937, or where there is 
no contract award), the Administrator 
provides written notice that: 


(1) The wrong wage determination or 
the wrong schedule was included in the 
bidding documents or solicitation; or 


(2) A wage determination included in 
the bidding documents or solicitation 


was withdrawn by the Department of 
Labor as a result of a decision by the 
Administrative Review Board, the wage 
determination may not be used for the 
contract, without regard to whether bid 
opening (or initial endorsement or the 
signing of a housing assistance 
payments contract) has occurred. 


(f) Post-award determinations and 
procedures. (1) If a contract subject to 
the labor standards provisions of the 
laws referenced by § 5.1 of this subtitle 
is entered into without the correct wage 
determination(s), the agency must, upon 
the request of the Administrator or upon 
its own initiative, incorporate the 
correct wage determination into the 
contract or require its incorporation. 
Where the agency is not entering 
directly into such a contract but instead 
is providing Federal financial 
assistance, the agency must ensure that 
the recipient or sub-recipient of the 
Federal assistance similarly 
incorporates the correct wage 
determination(s) into its contracts. 


(2) The Administrator may require the 
agency to incorporate a wage 
determination after contract award or 
after the beginning of construction if the 
agency has failed to incorporate a wage 
determination in a contract required to 
contain prevailing wage rates 
determined in accordance with the 
Davis-Bacon Act, or has used a wage 
determination which by its terms or the 
provisions of this part clearly does not 
apply to the contract. Further, the 
Administrator may require the 
application of the correct wage 
determination to a contract after 
contract award or after the beginning of 
construction when it is found that the 
wrong wage determination has been 
incorporated in the contract because of 
an inaccurate description of the project 
or its location in the agency’s request for 
the wage determination. 


(3) Under any of the circumstances 
described in paragraphs (f)(1) and (2) of 
this section, the agency must either 
terminate and resolicit the contract with 
the correct wage determination, or 
incorporate the correct wage 
determination into the contract (or 
ensure it is so incorporated) through 
supplemental agreement, change order, 
or any other authority that may be 
needed. The method of incorporation of 
the correct wage determination, and 
adjustment in contract price, where 
appropriate, should be in accordance 
with applicable law. Additionally, the 
following requirements apply: 


(i) Unless the Administrator directs 
otherwise, the incorporation of the 
correct wage determination(s) must be 
retroactive to the date of contract award 


or start of construction if there is no 
award. 


(ii) If incorporation occurs as the 
result of a request from the 
Administrator, the incorporation must 
take place within 30 days of the date of 
that request, unless the agency has 
obtained an extension from the 
Administrator. 


(iii) Before the agency requires 
incorporation upon its own initiative, it 
must provide notice to the 
Administrator of the proposed action. 


(iv) The contractor must be 
compensated for any increases in wages 
resulting from incorporation of a 
missing wage determination. 


(v) If a recipient or sub-recipient of 
Federal assistance under any of the 
applicable statutes referenced by § 5.1 of 
this subtitle refuses to incorporate the 
wage determination as required, the 
agency must make no further payment, 
advance, grant, loan, or guarantee of 
funds in connection with the contract 
until the recipient incorporates the 
required wage determination into its 
contract, and must promptly refer the 
dispute to the Administrator for further 
proceedings under § 5.13 of this subtitle. 


(vi) Before terminating a contract 
pursuant to this section, the agency 
must withhold or cross-withhold 
sufficient funds to remedy any back- 
wage liability resulting from the failure 
to incorporate the correct wage 
determination or otherwise identify and 
obligate sufficient funds through a 
termination settlement agreement, bond, 
or other satisfactory mechanism. 


(4) Under any of the above 
circumstances, notwithstanding the 
requirement to incorporate the correct 
wage determination(s) within 30 days, 
the correct wage determination(s) will 
be effective by operation of law, 
retroactive to the date of award or the 
beginning of construction (under the 
National Housing Act, under section 8 
of the U.S. Housing Act of 1937, or 
where there is no contract award), in 
accordance with § 5.5(e) of this subtitle. 


(g) Approval of Davis-Bacon Related 
Act Federal funding or assistance after 
contract award. If Federal funding or 
assistance under a statute requiring 
payment of wages determined in 
accordance with the Davis-Bacon Act is 
not approved prior to contract award (or 
the beginning of construction where 
there is no contract award), the 
applicable wage determination must be 
incorporated based upon the wages and 
fringe benefits found to be prevailing on 
the date of award or the beginning of 
construction (under the National 
Housing Act, under section 8 of the U.S. 
Housing Act of 1937, or where there is 
no contract award), as appropriate, and 
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must be incorporated in the contract 
specifications retroactively to that date, 
Provided that upon the request of the 
head of the Federal agency providing 
the Federal funding or assistance, in 
individual cases the Administrator may 
direct incorporation of the wage 
determination to be effective on the date 
of approval of Federal funds or 
assistance whenever the Administrator 
finds that it is necessary and proper in 
the public interest to prevent injustice 
or undue hardship, Provided further 
that the Administrator finds no 
evidence of intent to apply for Federal 
funding or assistance prior to contract 
award or the start of construction, as 
appropriate. 
■ 8. Revise § 1.7 to read as follows: 


§ 1.7 Scope of consideration. 
(a) In making a wage determination, 


the area from which wage data will be 
drawn will normally be the county 
unless sufficient current wage data (data 
on wages paid on current projects or, 
where necessary, projects under 
construction no more than 1 year prior 
to the beginning of the survey or the 
request for a wage determination, as 
appropriate) is unavailable to make a 
wage determination. 


(b) If sufficient current wage data is 
not available from projects within the 
county to make a wage determination, 
wages paid on similar construction in 
surrounding counties may be 
considered. 


(c) If sufficient current wage data is 
not available in surrounding counties, 
the Administrator may consider wage 
data from similar construction in 
comparable counties or groups of 
counties in the State, and, if necessary, 
overall statewide data. 


(d) If sufficient current statewide 
wage data is not available, wages paid 
on projects completed more than 1 year 
prior to the beginning of the survey or 
the request for a wage determination, as 
appropriate, may be considered. 


(e) The use of helpers and apprentices 
is permitted in accordance with part 5 
of this subtitle. 
■ 9. Revise § 1.8 to read as follows: 


§ 1.8 Reconsideration by the 
Administrator. 


(a) Any interested party may seek 
reconsideration of a wage determination 
issued under this part or of a decision 
of the Administrator regarding 
application of a wage determination. 


(b) Such a request for reconsideration 
must be in writing, accompanied by a 
full statement of the interested party’s 
views and any supporting wage data or 
other pertinent information. Requests 
must be submitted via email to 


dba.reconsideration@dol.gov; by mail to 
Administrator, Wage and Hour Division, 
U.S. Department of Labor, 200 
Constitution Ave. NW, Washington, DC 
20210; or through other means directed 
by the Administrator. The 
Administrator will respond within 30 
days of receipt thereof, or will notify the 
requestor within the 30-day period that 
additional time is necessary. 


(c) If the decision for which 
reconsideration is sought was made by 
an authorized representative of the 
Administrator of the Wage and Hour 
Division, the interested party seeking 
reconsideration may request further 
reconsideration by the Administrator of 
the Wage and Hour Division. Such a 
request must be submitted within 30 
days from the date the decision is 
issued; this time may be extended for 
good cause at the discretion of the 
Administrator upon a request by the 
interested party. The procedures in 
paragraph (b) of this section apply to 
any such reconsideration requests. 
■ 10. Add § 1.10 to read as follows: 


§ 1.10 Severability. 
The provisions of this part are 


separate and severable and operate 
independently from one another. If any 
provision of this part is held to be 
invalid or unenforceable by its terms, or 
as applied to any person or 
circumstance, or stayed pending further 
agency action, the provision is to be 
construed so as to continue to give the 
maximum effect to the provision 
permitted by law, unless such holding 
is one of utter invalidity or 
unenforceability, in which event the 
provision is severable from this part and 
will not affect the remaining provisions. 


Appendix A to Part 1—[Removed] 
■ 11. Remove appendix A to part 1. 


Appendix B to Part 1—[Removed] 
■ 12. Remove appendix B to part 1. 


PART 3— CONTRACTORS AND 
SUBCONTRACTORS ON PUBLIC 
BUILDING OR PUBLIC WORK 
FINANCED IN WHOLE OR IN PART BY 
LOANS OR GRANTS FROM THE 
UNITED STATES 


■ 13. The authority citation for part 3 
continues to read as follows: 


Authority: R.S. 161, 48 Stat. 848, Reorg. 
Plan No. 14 of 1950, 64 Stat. 1267; 5 U.S.C. 
301; 40 U.S.C. 3145; Secretary’s Order 01– 
2014 (Dec. 19, 2014), 79 FR 77527 (Dec. 24, 
2014). 


■ 14. Revise § 3.1 to read as follows: 


§ 3.1 Purpose and scope. 
This part prescribes ‘‘anti-kickback’’ 


regulations under section 2 of the Act of 


June 13, 1934, as amended (40 U.S.C. 
3145), popularly known as the Copeland 
Act. This part applies to any contract 
which is subject to Federal wage 
standards and which is for the 
construction, prosecution, completion, 
or repair of public buildings, public 
works or buildings or works financed in 
whole or in part by loans or grants from 
the United States. The part is intended 
to aid in the enforcement of the 
minimum wage provisions of the Davis- 
Bacon Act and the various statutes 
dealing with federally assisted 
construction that contain similar 
minimum wage provisions, including 
those provisions which are not subject 
to Reorganization Plan No. 14 of 1950 
(e.g., the College Housing Act of 1950, 
the Federal Water Pollution Control Act, 
and the Housing Act of 1959), and in the 
enforcement of the overtime provisions 
of the Contract Work Hours and Safety 
Standards Act whenever they are 
applicable to construction work. The 
part details the obligation of contractors 
and subcontractors relative to the 
weekly submission of statements 
regarding the wages paid on work 
covered thereby; sets forth the 
circumstances and procedures 
governing the making of payroll 
deductions from the wages of those 
employed on such work; and delineates 
the methods of payment permissible on 
such work. 
■ 15. Revise § 3.2 to read as follows: 


§ 3.2 Definitions. 
As used in the regulations in this part: 
Affiliated person. The term ‘‘affiliated 


person’’ includes a spouse, child, 
parent, or other close relative of the 
contractor or subcontractor; a partner or 
officer of the contractor or 
subcontractor; a corporation closely 
connected with the contractor or 
subcontractor as parent, subsidiary, or 
otherwise, and an officer or agent of 
such corporation. 


Agency. The term ‘‘agency’’ means 
any Federal, State, or local government 
agency or instrumentality, or other 
similar entity, that enters into a contract 
or provides assistance through loan, 
grant, loan guarantee or insurance, or 
otherwise, for a project subject to the 
Davis-Bacon labor standards, as defined 
in § 5.2 of this subtitle. 


(1) Federal agency. The term ‘‘Federal 
agency’’ means an agency or 
instrumentality of the United States or 
the District of Columbia, as defined in 
this section, that enters into a contract 
or provides assistance through loan, 
grant, loan guarantee or insurance, or 
otherwise, to a project subject to the 
Davis-Bacon labor standards. 


(2) [Reserved] 
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Building or work. The term ‘‘building 
or work’’ generally includes 
construction activity of all types, as 
distinguished from manufacturing, 
furnishing of materials, or servicing and 
maintenance work. The term includes, 
without limitation, buildings, 
structures, and improvements of all 
types, such as bridges, dams, solar 
panels, wind turbines, broadband 
installation, installation of electric car 
chargers, plants, highways, parkways, 
streets, subways, tunnels, sewers, 
mains, powerlines, pumping stations, 
heavy generators, railways, airports, 
terminals, docks, piers, wharves, ways, 
lighthouses, buoys, jetties, breakwaters, 
levees, and canals; dredging, shoring, 
scaffolding, drilling, blasting, 
excavating, clearing, and landscaping. 
The term ‘‘building or work’’ also 
includes a portion of a building or work, 
or the installation (where appropriate) 
of equipment or components into a 
building or work. 


(1) Building or work financed in 
whole or in part by loans or grants from 
the United States. The term ‘‘building or 
work financed in whole or in part by 
loans or grants from the United States’’ 
includes any building or work for which 
construction, prosecution, completion, 
or repair, as defined in this section, 
payment or part payment is made 
directly or indirectly from funds 
provided by loans or grants by a Federal 
agency. The term includes any building 
or work for which the Federal assistance 
granted is in the form of loan guarantees 
or insurance. 


(2) [Reserved] 
Construction, prosecution, 


completion, or repair. The term 
‘‘construction, prosecution, completion, 
or repair’’ mean all types of work done 
on a particular building or work at the 
site thereof as specified in § 5.2 of this 
subtitle, including, without limitation, 
altering, remodeling, painting and 
decorating, installation on the site of the 
work of items fabricated off-site, 
transportation as reflected in § 5.2, 
demolition as reflected in § 5.2, and the 
manufacturing or furnishing of 
materials, articles, supplies, or 
equipment on the site of the building or 
work, performed by laborers and 
mechanics at the site. 


Employed (and wages). Every person 
paid by a contractor or subcontractor in 
any manner for their labor in the 
construction, prosecution, completion, 
or repair of a public building or public 
work or building or work financed in 
whole or in part by assistance from the 
United States through loan, grant, loan 
guarantee or insurance, or otherwise, is 
employed and receiving wages, 
regardless of any contractual 


relationship alleged to exist between 
him and the real employer. 


Public building (or public work). The 
term ‘‘public building (or public work)’’ 
includes a building or work the 
construction, prosecution, completion, 
or repair of which, as defined in this 
section, is carried on directly by 
authority of or with funds of a Federal 
agency to serve the general public 
regardless of whether title thereof is in 
a Federal agency. The construction, 
prosecution, completion, or repair of a 
portion of a building or work may still 
be considered a public building or work, 
even where the entire building or work 
is not owned, leased by, or to be used 
by the Federal agency, as long as the 
construction, prosecution, completion, 
or repair of that portion of the building 
or work is carried on by authority of or 
with funds of a Federal agency to serve 
the interest of the general public. 


United States or the District of 
Columbia. The term ‘‘United States or 
the District of Columbia’’ means the 
United States, the District of Columbia, 
and all executive departments, 
independent establishments, 
administrative agencies, and 
instrumentalities of the United States 
and of the District of Columbia, and any 
corporation for which all or 
substantially all of the stock of which is 
beneficially owned by the United States, 
by the District of Columbia, or any of 
the foregoing departments, 
establishments, agencies, and 
instrumentalities. 
■ 16. Revise § 3.3 to read as follows: 


§ 3.3 Certified payrolls. 
(a) [Reserved] 
(b) Each contractor or subcontractor 


engaged in the construction, 
prosecution, completion, or repair of 
any public building or public work, or 
building or work financed in whole or 
in part by loans or grants from the 
United States, each week must provide 
a copy of its weekly payroll for all 
laborers and mechanics engaged on 
work covered by this part and part 5 of 
this chapter during the preceding 
weekly payroll period, accompanied by 
a statement of compliance certifying the 
accuracy of the weekly payroll 
information. This statement must be 
executed by the contractor or 
subcontractor or by an authorized 
officer or employee of the contractor or 
subcontractor who supervises the 
payment of wages, and must be on the 
back of Form WH–347, ‘‘Payroll (For 
Contractors Optional Use)’’ or on any 
form with identical wording. Copies of 
WH–347 may be obtained from the 
contracting or sponsoring agency or 
from the Wage and Hour Division 


website at https://www.dol.gov/ 
agencies/whd/government-contracts/ 
construction/forms or its successor site. 
The signature by the contractor, 
subcontractor, or the authorized officer 
or employee must be an original 
handwritten signature or a legally valid 
electronic signature. 


(c) The requirements of this section 
shall not apply to any contract of $2,000 
or less. 


(d) Upon a written finding by the 
head of a Federal agency, the Secretary 
of Labor may provide reasonable 
limitations, variations, tolerances, and 
exemptions from the requirements of 
this section subject to such conditions 
as the Secretary of Labor may specify. 
■ 17. Revise § 3.4 to read as follows: 


§ 3.4 Submission of certified payroll and 
the preservation and inspection of weekly 
payroll records. 


(a) Certified payroll. Each certified 
payroll required under § 3.3 must be 
delivered by the contractor or 
subcontractor, within 7 days after the 
regular payment date of the payroll 
period, to a representative at the site of 
the building or work of the agency 
contracting for or financing the work, or, 
if there is no representative of the 
agency at the site of the building or 
work, the statement must be delivered 
by mail or by any other means normally 
assuring delivery by the contractor or 
subcontractor, within that 7 day time 
period, to the agency contracting for or 
financing the building or work. After the 
certified payrolls have been reviewed in 
accordance with the contracting or 
sponsoring agency’s procedures, such 
certified payrolls must be preserved by 
the Federal agency for a period of 3 
years after all the work on the prime 
contract is completed and must be 
produced for inspection, copying, and 
transcription by the Department of 
Labor upon request. The certified 
payrolls must also be transmitted 
together with a report of any violation, 
in accordance with applicable 
procedures prescribed by the United 
States Department of Labor. 


(b) Recordkeeping. Each contractor or 
subcontractor must preserve the regular 
payroll records for a period of 3 years 
after all the work has been completed on 
the prime contract. The regular payroll 
records must set out accurately and 
completely the name; Social Security 
number; last known address, telephone 
number, and email address of each 
laborer and mechanic; each worker’s 
correct classification(s) of work actually 
performed; hourly rates of wages paid 
(including rates of contributions or costs 
anticipated for bona fide fringe benefits 
or cash equivalents thereof); daily and 
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weekly number of hours actually 
worked in total and on each covered 
contract; deductions made; and actual 
wages paid. The contractor or 
subcontractor must make such regular 
payroll records, as well as copies of the 
certified payrolls provided to the 
contracting or sponsoring agency, 
available at all times for inspection, 
copying, and transcription by the 
contracting officer or his authorized 
representative, and by authorized 
representatives of the Department of 
Labor. 
■ 18. Revise § 3.5 to read as follows: 


§ 3.5 Payroll deductions permissible 
without application to or approval of the 
Secretary of Labor. 


Deductions made under the 
circumstances or in the situations 
described in the paragraphs of this 
section may be made without 
application to and approval of the 
Secretary of Labor: 


(a) Any deduction made in 
compliance with the requirements of 
Federal, State, or local law, such as 
Federal or State withholding income 
taxes and Federal social security taxes. 


(b) Any deduction of sums previously 
paid to the laborer or mechanic as a 
bona fide prepayment of wages when 
such prepayment is made without 
discount or interest. A bona fide 
prepayment of wages is considered to 
have been made only when cash or its 
equivalent has been advanced to the 
person employed in such manner as to 
give him complete freedom of 
disposition of the advanced funds. 


(c) Any deduction of amounts 
required by court process to be paid to 
another, unless the deduction is in favor 
of the contractor, subcontractor, or any 
affiliated person, or when collusion or 
collaboration exists. 


(d) Any deduction constituting a 
contribution on behalf of the laborer or 
mechanic employed to funds 
established by the contractor or 
representatives of the laborers or 
mechanics, or both, for the purpose of 
providing either from principal or 
income, or both, medical or hospital 
care, pensions or annuities on 
retirement, death benefits, 
compensation for injuries, illness, 
accidents, sickness, or disability, or for 
insurance to provide any of the 
foregoing, or unemployment benefits, 
vacation pay, savings accounts, or 
similar payments for the benefit of the 
laborers or mechanics, their families 
and dependents: Provided, however, 
That the following standards are met: 


(1) The deduction is not otherwise 
prohibited by law; 


(2) It is either: 


(i) Voluntarily consented to by the 
laborer or mechanic in writing and in 
advance of the period in which the work 
is to be done and such consent is not a 
condition either for the obtaining of or 
for the continuation of employment; or 


(ii) Provided for in a bona fide 
collective bargaining agreement between 
the contractor or subcontractor and 
representatives of its laborers or 
mechanics; 


(3) No profit or other benefit is 
otherwise obtained, directly or 
indirectly, by the contractor or 
subcontractor or any affiliated person in 
the form of commission, dividend, or 
otherwise; and 


(4) The deductions shall serve the 
convenience and interest of the laborer 
or mechanic. 


(e) Any deduction requested by the 
laborer or mechanic to enable him or 
her to repay loans to or to purchase 
shares in credit unions organized and 
operated in accordance with Federal 
and State credit union statutes. 


(f) Any deduction voluntarily 
authorized by the laborer or mechanic 
for the making of contributions to 
governmental or quasi-governmental 
agencies, such as the American Red 
Cross. 


(g) Any deduction voluntarily 
authorized by the laborer or mechanic 
for the making of contributions to 
charitable organizations as defined by 
26 U.S.C 501(c)(3). 


(h) Any deductions to pay regular 
union initiation fees and membership 
dues, not including fines or special 
assessments: Provided, however, That a 
collective bargaining agreement between 
the contractor or subcontractor and 
representatives of its laborers or 
mechanics provides for such deductions 
and the deductions are not otherwise 
prohibited by law. 


(i) Any deduction not more than for 
the ‘‘reasonable cost’’ of board, lodging, 
or other facilities meeting the 
requirements of section 3(m) of the Fair 
Labor Standards Act of 1938, as 
amended, and 29 CFR part 531. When 
such a deduction is made the additional 
records required under 29 CFR 516.25(a) 
shall be kept. 


(j) Any deduction for the cost of safety 
equipment of nominal value purchased 
by the laborer or mechanic as his or her 
own property for his or her personal 
protection in his or her work, such as 
safety shoes, safety glasses, safety 
gloves, and hard hats, if such equipment 
is not required by law to be furnished 
by the contractor, if such deduction 
does not violate the Fair Labor 
Standards Act or any other law, if the 
cost on which the deduction is based 
does not exceed the actual cost to the 


contractor where the equipment is 
purchased from him or her and does not 
include any direct or indirect monetary 
return to the contractor where the 
equipment is purchased from a third 
person, and if the deduction is either: 


(1) Voluntarily consented to by the 
laborer or mechanic in writing and in 
advance of the period in which the work 
is to be done and such consent is not a 
condition either for the obtaining of 
employment or its continuance; or 


(2) Provided for in a bona fide 
collective bargaining agreement between 
the contractor or subcontractor and 
representatives of its laborers and 
mechanics. 
■ 19. Revise § 3.7 to read as follows: 


§ 3.7 Applications for the approval of the 
Secretary of Labor. 


Any application for the making of 
payroll deductions under § 3.6 shall 
comply with the requirements 
prescribed in the following paragraphs 
of this section: 


(a) The application must be in writing 
and addressed to the Secretary of Labor. 
The application must be submitted by 
email to dbadeductions@dol.gov, by 
mail to the United States Department of 
Labor, Wage and Hour Division, 
Director, Division of Government 
Contracts Enforcement, 200 Constitution 
Ave. NW, Room S–3502, Washington, 
DC 20210, or by any other means 
normally assuring delivery. 


(b) The application need not identify 
the contract or contracts under which 
the work in question is to be performed. 
Permission will be given for deductions 
on all current and future contracts of the 
applicant for a period of 1 year. A 
renewal of permission to make such 
payroll deduction will be granted upon 
the submission of an application which 
makes reference to the original 
application, recites the date of the 
Secretary of Labor’s approval of such 
deductions, states affirmatively that 
there is continued compliance with the 
standards set forth in the provisions of 
§ 3.6, and specifies any conditions 
which have changed in regard to the 
payroll deductions. 


(c) The application must state 
affirmatively that there is compliance 
with the standards set forth in the 
provisions of § 3.6. The affirmation must 
be accompanied by a full statement of 
the facts indicating such compliance. 


(d) The application must include a 
description of the proposed deduction, 
the purpose of the deduction, and the 
classes of laborers or mechanics from 
whose wages the proposed deduction 
would be made. 


(e) The application must state the 
name and business of any third person 
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to whom any funds obtained from the 
proposed deductions are to be 
transmitted and the affiliation of such 
person, if any, with the applicant. 
■ 20. Revise § 3.8 to read as follows: 


§ 3.8 Action by the Secretary of Labor 
upon applications. 


The Secretary of Labor will decide 
whether or not the requested deduction 
is permissible under provisions of § 3.6; 
and will notify the applicant in writing 
of the decision. 
■ 21. Revise § 3.11 to read as follows: 


§ 3.11 Regulations part of contract. 
All contracts made with respect to the 


construction, prosecution, completion, 
or repair of any public building or 
public work or building or work 
financed in whole or in part by loans or 
grants from the United States covered by 
the regulations in this part must 
expressly bind the contractor or 
subcontractor to comply with such of 
the regulations in this part as may be 
applicable. In this regard, see § 5.5(a) of 
this subtitle. However, these 
requirements will be considered to be 
effective by operation of law, whether or 
not they are incorporated into such 
contracts, as set forth in § 5.5(e) of this 
subtitle. 


PART 5—LABOR STANDARDS 
PROVISIONS APPLICABLE TO 
CONTRACTS COVERING FEDERALLY 
FINANCED AND ASSISTED 
CONSTRUCTION (ALSO LABOR 
STANDARDS PROVISIONS 
APPLICABLE TO NONCONSTRUCTION 
CONTRACTS SUBJECT TO THE 
CONTRACT WORK HOURS AND 
SAFETY STANDARDS ACT) 


■ 22. The authority citation for part 5 is 
revised to read as follows: 


Authority: 5 U.S.C. 301; R.S. 161, 64 Stat. 
1267; Reorganization Plan No. 14 of 1950, 5 
U.S.C. appendix; 40 U.S.C. 3141 et seq.; 40 
U.S.C. 3145; 40 U.S.C. 3148; 40 U.S.C. 3701 
et seq.; and the laws listed in 5.1(a) of this 
part; Secretary’s Order No. 01–2014 (Dec. 19, 
2014), 79 FR 77527 (Dec. 24, 2014); 28 U.S.C. 
2461 note (Federal Civil Penalties Inflation 
Adjustment Act of 1990); Pub. L. 114–74 at 
section 701, 129 Stat 584. 


■ 23. Revise § 5.1 to read as follows: 


§ 5.1 Purpose and scope. 
(a) The regulations contained in this 


part are promulgated under the 
authority conferred upon the Secretary 
of Labor by Reorganization Plan No. 14 
of 1950 (64 Stat. 1267, as amended, 5 
U.S.C. Appendix) and the Copeland Act 
(48 Stat. 948; 18 U.S.C. 874; 40 U.S.C. 
3145) in order to coordinate the 
administration and enforcement of labor 
standards provisions contained in the 


Davis-Bacon Act (946 Stat. 1494, as 
amended; 40 U.S.C. 3141 et seq.) and its 
related statutes (‘‘Related Acts’’). 


(1) A listing of laws requiring Davis- 
Bacon labor standards provisions is 
currently found at www.dol.gov/ 
agencies/whd/government-contracts. 


(b) Part 1 of this subtitle contains the 
Department’s procedural rules 
governing requests for wage 
determinations and the issuance and 
use of such wage determinations under 
the Davis-Bacon Act and its Related 
Acts. 
■ 24. Revise § 5.2 to read as follows: 


§ 5.2 Definitions. 


Administrator. The term 
‘‘Administrator’’ means the 
Administrator of the Wage and Hour 
Division, U.S. Department of Labor, or 
authorized representative. 


Agency. The term ‘‘agency’’ means 
any Federal, State, or local government 
agency or instrumentality, or other 
similar entity, that enters into a contract 
or provides assistance through loan, 
grant, loan guarantee or insurance, or 
otherwise, to a project subject to the 
Davis-Bacon labor standards, as defined 
in this section. 


(1) Federal agency. The term ‘‘Federal 
agency’’ means an agency or 
instrumentality of the United States or 
the District of Columbia, as defined in 
this section, that enters into a contract 
or provides assistance through loan, 
grant, loan guarantee or insurance, or 
otherwise, to a project subject to the 
Davis-Bacon labor standards. 


(2) [Reserved] 
Agency Head. The term ‘‘Agency 


Head’’ means the principal official of an 
agency and includes those persons duly 
authorized to act on behalf of the 
Agency Head. 


Apprentice and helper. The terms 
‘‘apprentice’’ and ‘‘helper’’ are defined 
as follows: 


(1) ‘‘Apprentice’’ means: 
(i) A person employed and 


individually registered in a bona fide 
apprenticeship program registered with 
the U.S. Department of Labor, 
Employment and Training 
Administration, Office of 
Apprenticeship, or with a State 
Apprenticeship Agency recognized by 
the Office of Apprenticeship; or 


(ii) A person in the first 90 days of 
probationary employment as an 
apprentice in such an apprenticeship 
program, who is not individually 
registered in the program, but who has 
been certified by the Office of 
Apprenticeship or a State 
Apprenticeship Agency (where 
appropriate) to be eligible for 


probationary employment as an 
apprentice; 


(2) These provisions do not apply to 
apprentices and trainees employed on 
projects subject to 23 U.S.C. 113 who 
are enrolled in programs which have 
been certified by the Secretary of 
Transportation in accordance with 23 
U.S.C. 113(c). 


(3) A distinct classification of helper 
will be issued in wage determinations 
applicable to work performed on 
construction projects covered by the 
labor standards provisions of the Davis- 
Bacon and Related Acts only where: 


(i) The duties of the helper are clearly 
defined and distinct from those of any 
other classification on the wage 
determination; 


(ii) The use of such helpers is an 
established prevailing practice in the 
area; and 


(iii) The helper is not employed as a 
trainee in an informal training program. 
A helper classification will be added to 
wage determinations pursuant to 
§ 5.5(a)(1)(iii)(A) only where, in 
addition, the work to be performed by 
the helper is not performed by a 
classification in the wage determination. 


Building or work. The term ‘‘building 
or work’’ generally includes 
construction activities of all types, as 
distinguished from manufacturing, 
furnishing of materials, or servicing and 
maintenance work. The term includes, 
without limitation, buildings, 
structures, and improvements of all 
types, such as bridges, dams, solar 
panels, wind turbines, broadband 
installation, installation of electric car 
chargers, plants, highways, parkways, 
streets, subways, tunnels, sewers, 
mains, power lines, pumping stations, 
heavy generators, railways, airports, 
terminals, docks, piers, wharves, ways, 
lighthouses, buoys, jetties, breakwaters, 
levees, canals, dredging, shoring, 
rehabilitation and reactivation of plants, 
scaffolding, drilling, blasting, 
excavating, clearing, and landscaping. 
The term building or work also includes 
a portion of a building or work, or the 
installation (where appropriate) of 
equipment or components into a 
building or work. 


Construction, prosecution, 
completion, or repair. The term 
‘‘construction, prosecution, completion, 
or repair’’ means the following: 


(1) These terms include all types of 
work done— 


(i) On a particular building or work at 
the site of the work, as defined in this 
section, by laborers and mechanics 
employed by a contractor or 
subcontractor, or 
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(ii) In the construction or 
development of a project under a 
development statute. 


(2) These terms include, without 
limitation (except as specified in this 
definition): 


(i) Altering, remodeling, installation 
(where appropriate) on the site of the 
work of items fabricated off-site; 


(ii) Painting and decorating; 
(iii) Manufacturing or furnishing of 


materials, articles, supplies or 
equipment, but only if such work is 
done 


(A) On the site of the work, as defined 
in this section, or 


(B) In the construction or 
development of a project under a 
development statute; 


(iv) ‘‘Covered transportation’’ is 
defined as transportation under any of 
the following circumstances: 


(A) Transportation that takes place 
entirely within a location meeting the 
definition of ‘‘site of the work’’ in this 
section; 


(B) Transportation of portion(s) of the 
building or work between a ‘‘secondary 
construction site’’ as defined in this 
section and a ‘‘primary construction 
site’’ as defined in this section; 


(C) Transportation between a ‘‘nearby 
dedicated support site’’ as defined in 
this section and a ‘‘primary construction 
site’’ or ‘‘secondary construction site’’ as 
defined in this section; 


(D) ‘‘Onsite activities essential or 
incidental to offsite transportation’’— 
defined as activities conducted by a 
truck driver or truck driver’s assistant 
on the site of the work that are essential 
or incidental to the transportation of 
materials or supplies to or from the site 
of the work, such as loading, unloading, 
or waiting for materials to be loaded or 
unloaded—where the driver or driver’s 
assistant’s time spent on the site of the 
work is not so insubstantial or 
insignificant that it cannot as a practical 
administrative matter be precisely 
recorded; and 


(E) Any transportation and related 
activities, whether on or off the site of 
the work, by laborers and mechanics 
employed in the construction or 
development of the project under a 
development statute. 


(v) Demolition and/or removal, under 
any of the following circumstances: 


(A) Where the demolition and/or 
removal activities themselves constitute 
construction, alteration, and/or repair of 
an existing building or work. Examples 
of such activities include the removal of 
asbestos, paint, components, systems, or 
parts from a facility that will not be 
demolished; as well as contracts for 
hazardous waste removal, land 
recycling, or reclamation that involve 


substantial earth moving, removal of 
contaminated soil, re-contouring 
surfaces, and/or habitat restoration. 


(B) Where subsequent construction 
covered in whole or in part by the labor 
standards in this part is contemplated at 
the site of the demolition or removal, 
either as part of the same contract or as 
part of a future contract. In determining 
whether covered construction is 
contemplated within the meaning of 
this provision, relevant factors include, 
but are not limited to, the existence of 
engineering or architectural plans or 
surveys of the site; the allocation of, or 
an application for, Federal funds; 
contract negotiations or bid 
solicitations; the stated intent of the 
relevant government officials; and the 
disposition of the site after demolition. 


(C) Where otherwise required by 
statute. 


(3) Except for transportation that 
constitutes ‘‘covered transportation’’ as 
defined in this section, construction, 
prosecution, completion, or repair does 
not include the transportation of 
materials or supplies to or from the site 
of the work. 


Contract. The term ‘‘contract’’ means 
any prime contract which is subject 
wholly or in part to the labor standards 
provisions of any of the laws referenced 
by § 5.1 and any subcontract of any tier 
thereunder, let under the prime 
contract. 


Contracting Officer. The term 
‘‘Contracting Officer’’ means the 
individual, a duly appointed successor, 
or authorized representative who is 
designated and authorized to enter into 
contracts on behalf of an agency, 
sponsor, owner, applicant, or other 
similar entity. 


Contractor. The term ‘‘contractor’’ 
means any individual or other legal 
entity that enters into or is awarded a 
contract that is subject wholly or in part 
to the labor standards provisions of any 
of the laws referenced by § 5.1, 
including any prime contract or 
subcontract of any tier under a covered 
prime contract. In addition, the term 
contractor includes any surety that is 
completing performance for a defaulted 
contractor pursuant to a performance 
bond. The U.S. Government, its 
agencies, and instrumentalities are not 
contractors, subcontractors, employers 
or joint employers for purposes of the 
labor standards provisions of any of the 
laws referenced by § 5.1. A State or local 
government is not regarded as a 
contractor or subcontractor under 
statutes providing loans, grants, or other 
Federal assistance in situations where 
construction is performed by its own 
employees. However, under 
development statutes or other statutes 


requiring payment of prevailing wages 
to all laborers and mechanics employed 
on the assisted project, such as the U.S. 
Housing Act of 1937, State and local 
recipients of Federal-aid must pay these 
employees according to Davis-Bacon 
labor standards. The term ‘‘contractor’’ 
does not include an entity that is a 
material supplier, except if the entity is 
performing work under a development 
statute. 


Davis-Bacon labor standards. The 
term ‘‘Davis-Bacon labor standards’’ as 
used in this part means the 
requirements of the Davis-Bacon Act, 
the Contract Work Hours and Safety 
Standards Act (other than those relating 
to safety and health), the Copeland Act, 
and the prevailing wage provisions of 
the other statutes referenced in § 5.1, 
and the regulations in parts 1 and 3 of 
this subtitle and this part. 


Development statute. The term 
‘‘development statute’’ means a statute 
that requires payment of prevailing 
wages under the Davis-Bacon labor 
standards to all laborers and mechanics 
employed in the development of a 
project. 


Employed. Every person performing 
the duties of a laborer or mechanic in 
the construction, prosecution, 
completion, or repair of a public 
building or public work, or building or 
work financed in whole or in part by 
assistance from the United States 
through loan, grant, loan guarantee or 
insurance, or otherwise, is ‘‘employed’’ 
regardless of any contractual 
relationship alleged to exist between the 
contractor and such person. 


Laborer or mechanic. The term 
‘‘laborer or mechanic’’ includes at least 
those workers whose duties are manual 
or physical in nature (including those 
workers who use tools or who are 
performing the work of a trade), as 
distinguished from mental or 
managerial. The term ‘‘laborer’’ or 
‘‘mechanic’’ includes apprentices, 
helpers, and, in the case of contracts 
subject to the Contract Work Hours and 
Safety Standards Act, watchmen or 
guards. The term does not apply to 
workers whose duties are primarily 
administrative, executive, or clerical, 
rather than manual. Persons employed 
in a bona fide executive, administrative, 
or professional capacity as defined in 29 
CFR part 541 are not deemed to be 
laborers or mechanics. Working 
supervisors who devote more than 20 
percent of their time during a workweek 
to mechanic or laborer duties, and who 
do not meet the criteria of part 541, are 
laborers and mechanics for the time so 
spent. 


Material supplier. The term ‘‘material 
supplier’’ is defined as follows: 
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(1) A material supplier is an entity 
meeting all of the following criteria: 


(i) Its only obligations for work on the 
contract or project are the delivery of 
materials, articles, supplies, or 
equipment, which may include pickup 
of the same in addition to, but not 
exclusive of, delivery; 


(ii) It also supplies materials, articles, 
supplies, or equipment to the general 
public; and 


(iii) Its facility manufacturing the 
materials, articles, supplies, or 
equipment, if any, is neither established 
specifically for the contract or project 
nor located at the site of the work. 


(2) If an entity, in addition to being 
engaged in the activities specified in 
paragraph (1)(i) of this definition, also 
engages in other construction, 
prosecution, completion, or repair work 
at the site of the work, it is not a 
material supplier. 


Prime contractor. The term ‘‘prime 
contractor’’ means any person or entity 
that enters into a contract with an 
agency. For the purposes of the labor 
standards provisions of any of the laws 
referenced by § 5.1, the term prime 
contractor also includes the controlling 
shareholders or members of any entity 
holding a prime contract, the joint 
venturers or partners in any joint 
venture or partnership holding a prime 
contract, any contractor (e.g., a general 
contractor) that has been delegated all or 
substantially all of the responsibilities 
for overseeing any construction 
anticipated by the prime contract, and 
any other person or entity that has been 
delegated all or substantially all of the 
responsibility for overseeing Davis- 
Bacon labor standards compliance on a 
prime contract. For the purposes of the 
cross-withholding provisions in § 5.5, 
any such related entities holding 
different prime contracts are considered 
to be the same prime contractor. 


Public building or public work. The 
term ‘‘public building’’ or ‘‘public 
work’’ includes a building or work, the 
construction, prosecution, completion, 
or repair of which, as defined in this 
section, is carried on directly by 
authority of or with funds of a Federal 
agency to serve the interest of the 
general public regardless of whether 
title thereof is in a Federal agency. The 
construction, prosecution, completion, 
or repair of a portion of a building or 
work may still be considered a public 
building or work, even where the entire 
building or work is not owned, leased 
by, or to be used by a Federal agency, 
as long as the construction, prosecution, 
completion, or repair of that portion of 
the building or work is carried on by 
authority of or with funds of a Federal 


agency to serve the interest of the 
general public. 


Secretary. The term ‘‘Secretary’’ 
includes the Secretary of Labor, or 
authorized representative. 


Site of the work. The term ‘‘site of the 
work’’ is defined as follows: 


(1) ‘‘Site of the work’’ includes all of 
the following: 


(i) The primary construction site(s), 
defined as the physical place or places 
where the building or work called for in 
the contract will remain. 


(ii) Any secondary construction 
site(s), defined as any other site(s) 
where a significant portion of the 
building or work is constructed, 
provided that such construction is for 
specific use in that building or work and 
does not simply reflect the manufacture 
or construction of a product made 
available to the general public. A 
‘‘significant portion’’ of a building or 
work means one or more entire 
portion(s) or module(s) of the building 
or work, as opposed to smaller 
prefabricated components, with 
minimal construction work remaining 
other than the installation and/or 
assembly of the portions or modules at 
the place where the building or work 
will remain. 


(iii) Any nearby dedicated support 
sites, defined as: 


(A) Job headquarters, tool yards, batch 
plants, borrow pits, and similar facilities 
that are dedicated exclusively, or nearly 
so, to performance of the contract or 
project, and adjacent or virtually 
adjacent to either a primary 
construction site or a secondary 
construction site, and 


(B) Locations adjacent or virtually 
adjacent to a primary construction site 
at which workers perform activities 
associated with directing vehicular or 
pedestrian traffic around or away from 
the primary construction site. 


(2) With the exception of locations 
that are secondary construction sites as 
defined in paragraph (1)(ii) of this 
definition, site of the work does not 
include: 


(i) Permanent home offices, branch 
plant establishments, fabrication plants, 
tool yards, etc., of a contractor or 
subcontractor whose location and 
continuance in operation are 
determined wholly without regard to a 
particular Federal or federally assisted 
contract or project; or 


(ii) Fabrication plants, batch plants, 
borrow pits, job headquarters, tool 
yards, etc., of a material supplier, which 
are established by a material supplier 
for the project before opening of bids 
and not on the physical place or places 
where the building or work called for in 
the contract will remain, even where the 


operations for a period of time may be 
dedicated exclusively, or nearly so, to 
the performance of a contract. 


Subcontractor. The term 
‘‘subcontractor’’ means any contractor 
that agrees to perform or be responsible 
for the performance of any part of a 
contract that is subject wholly or in part 
to the labor standards provisions of any 
of the laws referenced in § 5.1. The term 
subcontractor includes subcontractors of 
any tier, but does not include the 
ordinary laborers or mechanics to whom 
a prevailing wage must be paid 
regardless of any contractual 
relationship which may be alleged to 
exist between the contractor or 
subcontractor and the laborers and 
mechanics. 


United States or the District of 
Columbia. The term ‘‘United States or 
the District of Columbia’’ means the 
United States, the District of Columbia, 
and all executive departments, 
independent establishments, 
administrative agencies, and 
instrumentalities of the United States 
and of the District of Columbia, 
including non-appropriated fund 
instrumentalities and any corporation 
for which all or substantially all of its 
stock is beneficially owned by the 
United States or by the foregoing 
departments, establishments, agencies, 
or instrumentalities. 


Wages. The term ‘‘wages’’ means the 
basic hourly rate of pay; any 
contribution irrevocably made by a 
contractor or subcontractor to a trustee 
or to a third person pursuant to a bona 
fide fringe benefit fund, plan, or 
program; and the rate of costs to the 
contractor or subcontractor which may 
be reasonably anticipated in providing 
bona fide fringe benefits to laborers and 
mechanics pursuant to an enforceable 
commitment to carry out a financially 
responsible plan or program, which was 
communicated in writing to the laborers 
and mechanics affected. The fringe 
benefits enumerated in the Davis-Bacon 
Act include medical or hospital care, 
pensions on retirement or death, 
compensation for injuries or illness 
resulting from occupational activity, or 
insurance to provide any of the 
foregoing; unemployment benefits; life 
insurance, disability insurance, sickness 
insurance, or accident insurance; 
vacation or holiday pay; defraying costs 
of apprenticeship or other similar 
programs; or other bona fide fringe 
benefits. Fringe benefits do not include 
benefits required by other Federal, State, 
or local law. 


Wage determination. The term ‘‘wage 
determination’’ includes the original 
decision and any subsequent decisions 
revising, modifying, superseding, 
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correcting, or otherwise changing the 
provisions of the original decision. The 
application of the wage determination 
shall be in accordance with the 
provisions of § 1.6 of this subtitle. 
■ 25. Amend § 5.5 by: 
■ a. Revising paragraphs (a) 
introductory text and (a)(1) through (4), 
(6), and (10); 
■ b. Adding paragraph (a)(11); 
■ c. Revising paragraphs (b)(2) through 
(4); 
■ d. Adding paragraph (b)(5); 
■ e. Revising paragraph (c); and 
■ f. Adding paragraphs (d) and (e). 


The revisions and additions read as 
follows: 


§ 5.5 Contract provisions and related 
matters. 


(a) Required contract clauses. The 
Agency head will cause or require the 
contracting officer to insert in full in 
any contract in excess of $2,000 which 
is entered into for the actual 
construction, alteration and/or repair, 
including painting and decorating, of a 
public building or public work, or 
building or work financed in whole or 
in part from Federal funds or in 
accordance with guarantees of a Federal 
agency or financed from funds obtained 
by pledge of any contract of a Federal 
agency to make a loan, grant or annual 
contribution (except where a different 
meaning is expressly indicated), and 
which is subject to the labor standards 
provisions of any of the laws referenced 
by § 5.1, the following clauses (or any 
modifications thereof to meet the 
particular needs of the agency, 
Provided, That such modifications are 
first approved by the Department of 
Labor): 


(1) Minimum wages—(i) Wage rates 
and fringe benefits. All laborers and 
mechanics employed or working upon 
the site of the work (or otherwise 
working in construction or development 
of the project under a development 
statute), will be paid unconditionally 
and not less often than once a week, and 
without subsequent deduction or rebate 
on any account (except such payroll 
deductions as are permitted by 
regulations issued by the Secretary of 
Labor under the Copeland Act (part 3 of 
this subtitle)), the full amount of basic 
hourly wages and bona fide fringe 
benefits (or cash equivalents thereof) 
due at time of payment computed at 
rates not less than those contained in 
the wage determination of the Secretary 
of Labor which is attached hereto and 
made a part hereof, regardless of any 
contractual relationship which may be 
alleged to exist between the contractor 
and such laborers and mechanics. As 
provided in paragraphs (d) and (e) of 


this section, the appropriate wage 
determinations are effective by 
operation of law even if they have not 
been attached to the contract. 
Contributions made or costs reasonably 
anticipated for bona fide fringe benefits 
under the Davis-Bacon Act (40 U.S.C. 
3141(2)(B)) on behalf of laborers or 
mechanics are considered wages paid to 
such laborers or mechanics, subject to 
the provisions of paragraph (a)(1)(v) of 
this section; also, regular contributions 
made or costs incurred for more than a 
weekly period (but not less often than 
quarterly) under plans, funds, or 
programs which cover the particular 
weekly period, are deemed to be 
constructively made or incurred during 
such weekly period. Such laborers and 
mechanics must be paid the appropriate 
wage rate and fringe benefits on the 
wage determination for the 
classification(s) of work actually 
performed, without regard to skill, 
except as provided in paragraph (a)(4) of 
this section. Laborers or mechanics 
performing work in more than one 
classification may be compensated at 
the rate specified for each classification 
for the time actually worked therein: 
Provided, That the employer’s payroll 
records accurately set forth the time 
spent in each classification in which 
work is performed. The wage 
determination (including any additional 
classifications and wage rates 
conformed under paragraph (a)(1)(iii) of 
this section) and the Davis-Bacon poster 
(WH–1321) must be posted at all times 
by the contractor and its subcontractors 
at the site of the work in a prominent 
and accessible place where it can be 
easily seen by the workers. 


(ii) Frequently recurring 
classifications. (A) In addition to wage 
and fringe benefit rates that have been 
determined to be prevailing under the 
procedures set forth in part 1 of this 
subtitle, a wage determination may 
contain, pursuant to § 1.3(f), wage and 
fringe benefit rates for classifications of 
laborers and mechanics for which 
conformance requests are regularly 
submitted pursuant to paragraph 
(a)(1)(iii) of this section, provided that: 


(1) The work performed by the 
classification is not performed by a 
classification in the wage determination 
for which a prevailing wage rate has 
been determined; 


(2) The classification is used in the 
area by the construction industry; and 


(3) The wage rate for the classification 
bears a reasonable relationship to the 
prevailing wage rates contained in the 
wage determination. 


(B) The Administrator will establish 
wage rates for such classifications in 
accordance with paragraph 


(a)(1)(iii)(A)(3) of this section. Work 
performed in such a classification must 
be paid at no less than the wage and 
fringe benefit rate listed on the wage 
determination for such classification. 


(iii) Conformance. (A) The contracting 
officer must require that any class of 
laborers or mechanics, including 
helpers, which is not listed in the wage 
determination and which is to be 
employed under the contract be 
classified in conformance with the wage 
determination. Conformance of an 
additional classification and wage rate 
and fringe benefits is appropriate only 
when the following criteria have been 
met: 


(1) The work to be performed by the 
classification requested is not performed 
by a classification in the wage 
determination; and 


(2) The classification is used in the 
area by the construction industry; and 


(3) The proposed wage rate, including 
any bona fide fringe benefits, bears a 
reasonable relationship to the wage rates 
contained in the wage determination. 


(B) The conformance process may not 
be used to split, subdivide, or otherwise 
avoid application of classifications 
listed in the wage determination. 


(C) If the contractor and the laborers 
and mechanics to be employed in the 
classification (if known), or their 
representatives, and the contracting 
officer agree on the classification and 
wage rate (including the amount 
designated for fringe benefits where 
appropriate), a report of the action taken 
will be sent by the contracting officer by 
email to DBAconformance@dol.gov. The 
Administrator, or an authorized 
representative, will approve, modify, or 
disapprove every additional 
classification action within 30 days of 
receipt and so advise the contracting 
officer or will notify the contracting 
officer within the 30–day period that 
additional time is necessary. 


(D) In the event the contractor, the 
laborers or mechanics to be employed in 
the classification or their 
representatives, and the contracting 
officer do not agree on the proposed 
classification and wage rate (including 
the amount designated for fringe 
benefits, where appropriate), the 
contracting officer will, by email to 
DBAconformance@dol.gov, refer the 
questions, including the views of all 
interested parties and the 
recommendation of the contracting 
officer, to the Administrator for 
determination. The Administrator, or an 
authorized representative, will issue a 
determination within 30 days of receipt 
and so advise the contracting officer or 
will notify the contracting officer within 
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the 30–day period that additional time 
is necessary. 


(E) The contracting officer must 
promptly notify the contractor of the 
action taken by the Wage and Hour 
Division under paragraphs (a)(1)(iii)(C) 
and (D) of this section. The contractor 
must furnish a written copy of such 
determination to each affected worker or 
it must be posted as a part of the wage 
determination. The wage rate (including 
fringe benefits where appropriate) 
determined pursuant to paragraph 
(a)(1)(iii)(C) or (D) must be paid to all 
workers performing work in the 
classification under this contract from 
the first day on which work is 
performed in the classification. 


(iv) Fringe benefits not expressed as 
an hourly rate. Whenever the minimum 
wage rate prescribed in the contract for 
a class of laborers or mechanics 
includes a fringe benefit which is not 
expressed as an hourly rate, the 
contractor may either pay the benefit as 
stated in the wage determination or may 
pay another bona fide fringe benefit or 
an hourly cash equivalent thereof. 


(v) Unfunded plans. If the contractor 
does not make payments to a trustee or 
other third person, the contractor may 
consider as part of the wages of any 
laborer or mechanic the amount of any 
costs reasonably anticipated in 
providing bona fide fringe benefits 
under a plan or program, Provided, That 
the Secretary of Labor has found, upon 
the written request of the contractor, in 
accordance with the criteria set forth in 
§ 5.28, that the applicable standards of 
the Davis-Bacon Act have been met. The 
Secretary of Labor may require the 
contractor to set aside in a separate 
account assets for the meeting of 
obligations under the plan or program. 


(vi) Interest. In the event of a failure 
to pay all or part of the wages required 
by the contract, the contractor will be 
required to pay interest on any 
underpayment of wages. 


(2) Withholding—(i) Withholding 
requirements. The (write in name of 
Federal agency or the loan or grant 
recipient) must, upon its own action or 
upon written request of an authorized 
representative of the Department of 
Labor, withhold or cause to be withheld 
from the contractor under this contract 
so much of the accrued payments or 
advances as may be considered 
necessary to satisfy the liabilities of the 
prime contractor or any subcontractor 
for the full amount of wages required by 
the clause set forth in paragraph (a)(1) 
of this section and monetary relief for 
violations of paragraph (a)(11) of this 
section of this contract, including 
interest, or to satisfy any such liabilities 
required by any other Federal contract, 


or federally assisted contract subject to 
Davis-Bacon labor standards, that is 
held by the same prime contractor (as 
defined in § 5.2). The necessary funds 
may be withheld from the contractor 
under this contract or any other Federal 
contract with the same prime contractor, 
or any other federally assisted contract 
that is subject to Davis-Bacon prevailing 
wage requirements and is held by the 
same prime contractor, regardless of 
whether the other contract was awarded 
or assisted by the same agency. In the 
event of a contractor’s failure to pay any 
laborer or mechanic, including any 
apprentice or helper working on the site 
of the work (or otherwise working in 
construction or development of the 
project under a development statute) all 
or part of the wages required by the 
contract, or upon the contractor’s failure 
to submit the required records as 
discussed in paragraph (a)(3)(iv) of this 
section, the (Agency) may on its own 
initiative and after written notice to the 
contractor, sponsor, applicant, owner, or 
other entity, as the case may be, take 
such action as may be necessary to 
cause the suspension of any further 
payment, advance, or guarantee of funds 
until such violations have ceased. 


(ii) Priority to withheld funds. The 
Department has priority to funds 
withheld or to be withheld in 
accordance with paragraph (a)(2)(i) or 
(b)(3)(i) of this section, or both, over 
claims to those funds by: 


(A) A contractor’s surety(ies), 
including without limitation 
performance bond sureties and payment 
bond sureties; 


(B) A contracting agency for its 
reprocurement costs; 


(C) A trustee(s) (either a court- 
appointed trustee or a U.S. trustee, or 
both) in bankruptcy of a contractor, or 
a contractor’s bankruptcy estate; 


(D) A contractor’s assignee(s); 
(E) A contractor’s successor(s); or 
(F) A claim asserted under the Prompt 


Payment Act, 31 U.S.C. 3901–3907. 
(3) Records and certified payrolls—(i) 


Basic record requirements—(A) Length 
of record retention. All regular payrolls 
and other basic records must be 
maintained by the contractor and any 
subcontractor during the course of the 
work and preserved for all laborers and 
mechanics working at the site of the 
work (or otherwise working in 
construction or development of the 
project under a development statute) for 
a period of at least 3 years after all the 
work on the prime contract is 
completed. 


(B) Information required. Such 
records must contain the name; Social 
Security number; last known address, 
telephone number, and email address of 


each such worker; each worker’s correct 
classification(s) of work actually 
performed; hourly rates of wages paid 
(including rates of contributions or costs 
anticipated for bona fide fringe benefits 
or cash equivalents thereof of the types 
described in 40 U.S.C. 3141(2)(B) of the 
Davis-Bacon Act); daily and weekly 
number of hours actually worked in 
total and on each covered contract; 
deductions made; and actual wages 
paid. 


(C) Additional records relating to 
fringe benefits. Whenever the Secretary 
of Labor has found under paragraph 
(a)(1)(v) of this section that the wages of 
any laborer or mechanic include the 
amount of any costs reasonably 
anticipated in providing benefits under 
a plan or program described in 40 U.S.C. 
3141(2)(B) of the Davis-Bacon Act, the 
contractor must maintain records which 
show that the commitment to provide 
such benefits is enforceable, that the 
plan or program is financially 
responsible, and that the plan or 
program has been communicated in 
writing to the laborers or mechanics 
affected, and records which show the 
costs anticipated or the actual cost 
incurred in providing such benefits. 


(D) Additional records relating to 
apprenticeship. Contractors with 
apprentices working under approved 
programs must maintain written 
evidence of the registration of 
apprenticeship programs, the 
registration of the apprentices, and the 
ratios and wage rates prescribed in the 
applicable programs. 


(ii) Certified payroll requirements— 
(A) Frequency and method of 
submission. The contractor or 
subcontractor must submit weekly for 
each week in which any DBA- or 
Related Acts-covered work is performed 
certified payrolls to the (write in name 
of appropriate Federal agency) if the 
agency is a party to the contract, but if 
the agency is not such a party, the 
contractor will submit the certified 
payrolls to the applicant, sponsor, 
owner, or other entity, as the case may 
be, that maintains such records, for 
transmission to the (write in name of 
agency). The prime contractor is 
responsible for the submission of copies 
of certified payrolls by all 
subcontractors. A contracting agency or 
prime contractor may permit or require 
contractors to submit certified payrolls 
through an electronic system, as long as 
the electronic system requires a legally 
valid electronic signature and the 
contracting agency or prime contractor 
permits other methods of submission in 
situations where the contractor is 
unable or limited in its ability to use or 
access the electronic system. 
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(B) Information required. The certified 
payrolls submitted must set out 
accurately and completely all of the 
information required to be maintained 
under paragraph (a)(3)(i) of this section, 
except that full Social Security numbers 
and last known addresses, telephone 
numbers, and email addresses must not 
be included on weekly transmittals. 
Instead the payrolls need only include 
an individually identifying number for 
each worker (e.g., the last four digits of 
the worker’s Social Security number). 
The required weekly certified payroll 
information may be submitted using 
Optional Form WH–347, or in any other 
format desired. Optional Form WH–347 
is available for this purpose from the 
Wage and Hour Division website at 
https://www.dol.gov/files/WHD/legacy/ 
files/wh347.pdf or its successor site. It is 
not a violation of this section for a 
prime contractor to require a 
subcontractor to provide full Social 
Security numbers and last known 
addresses, telephone numbers, and 
email addresses to the prime contractor 
for its own records, without weekly 
submission by the subcontractor to the 
sponsoring government agency (or the 
applicant, sponsor, owner, or other 
entity, as the case may be, that 
maintains such records). 


(C) Statement of Compliance. Each 
certified payroll submitted must be 
accompanied by a ‘‘Statement of 
Compliance,’’ signed by the contractor 
or subcontractor, or the contractor’s or 
subcontractor’s agent who pays or 
supervises the payment of the persons 
working on the contract, and must 
certify the following: 


(1) That the certified payroll for the 
payroll period contains the information 
required to be provided under 
paragraph (a)(3)(ii) of this section, the 
appropriate information and basic 
records are being maintained under 
paragraph (a)(3)(i) of this section, and 
such information and records are correct 
and complete; 


(2) That each laborer or mechanic 
(including each helper and apprentice) 
working on the contract during the 
payroll period has been paid the full 
weekly wages earned, without rebate, 
either directly or indirectly, and that no 
deductions have been made either 
directly or indirectly from the full wages 
earned, other than permissible 
deductions as set forth in part 3 of this 
subtitle; and 


(3) That each laborer or mechanic has 
been paid not less than the applicable 
wage rates and fringe benefits or cash 
equivalents for the classification(s) of 
work actually performed, as specified in 
the applicable wage determination 
incorporated into the contract. 


(D) Use of Optional Form WH–347. 
The weekly submission of a properly 
executed certification set forth on the 
reverse side of Optional Form WH–347 
will satisfy the requirement for 
submission of the ‘‘Statement of 
Compliance’’ required by paragraph 
(a)(3)(ii)(C) of this section. 


(E) Signature. The signature by the 
contractor, subcontractor, or the 
contractor’s or subcontractor’s agent, 
must be an original handwritten 
signature or a legally valid electronic 
signature. 


(F) Falsification. The falsification of 
any of the above certifications may 
subject the contractor or subcontractor 
to civil or criminal prosecution under 
18 U.S.C. 1001 and 31 U.S.C. 3729. 


(iii) Contracts, subcontracts, and 
related documents. The contractor or 
subcontractor must maintain this 
contract or subcontract, and related 
documents including, without 
limitation, bids, proposals, 
amendments, modifications, and 
extensions. The contractor or 
subcontractor must preserve these 
contracts, subcontracts, and related 
documents during the course of the 
work and for a period of 3 years after all 
the work on the prime contract is 
completed. 


(iv) Required disclosures and access— 
(A) Required record disclosures and 
access to workers. The contractor or 
subcontractor must make the records 
required under paragraphs (a)(3)(i) 
through (iii) of this section and any 
other documents that the (write the 
name of the agency) or the Department 
of Labor deems necessary to determine 
compliance with the labor standards 
provisions of any of the applicable 
statutes referenced by § 5.1, available for 
inspection, copying, or transcription by 
authorized representatives of the (write 
the name of the agency) or the 
Department of Labor, and must permit 
such representatives to interview 
workers during working hours on the 
job. 


(B) Sanctions for non-compliance 
with records and worker access 
requirements. If the contractor or 
subcontractor fails to submit the 
required records or to make them 
available, or to permit worker 
interviews during working hours on the 
job, the Federal agency may, after 
written notice to the contractor, 
sponsor, applicant, owner, or other 
entity, as the case may be, that 
maintains such records or that employs 
such workers, take such action as may 
be necessary to cause the suspension of 
any further payment, advance, or 
guarantee of funds. Furthermore, failure 
to submit the required records upon 


request or to make such records 
available, or to permit worker 
interviews during worker hours on the 
job, may be grounds for debarment 
action pursuant to § 5.12. In addition, 
any contractor or other person that fails 
to submit the required records or make 
those records available to WHD within 
the time WHD requests that the records 
be produced, will be precluded from 
introducing as evidence in an 
administrative proceeding under part 6 
of this subtitle any of the required 
records that were not provided or made 
available to WHD. WHD will take into 
consideration a reasonable request from 
the contractor or person for an extension 
of the time for submission of records. 
WHD will determine the reasonableness 
of the request and may consider, among 
other things, the location of the records 
and the volume of production. 


(C) Required information disclosures. 
Contractors and subcontractors must 
maintain the full Social Security 
number and last known address, 
telephone number, and email address of 
each covered worker, and must provide 
them upon request to the (write in name 
of appropriate Federal agency) if the 
agency is a party to the contract, or to 
the Wage and Hour Division of the 
Department of Labor. If the Federal 
agency is not such a party to the 
contract, the contractor or 
subcontractor, or both, must upon 
request provide the full Social Security 
number and last known address, 
telephone number, and email address of 
each covered worker to the applicant, 
sponsor, owner, or other entity, as the 
case may be, that maintains such 
records, for transmission to the (write in 
name of agency), the contractor, or the 
Wage and Hour Division of the 
Department of Labor for purposes of an 
investigation or other compliance 
action. 


(4) Apprentices and equal 
employment opportunity —(i) 
Apprentices—(A) Rate of pay. 
Apprentices will be permitted to work 
at less than the predetermined rate for 
the work they perform when they are 
employed pursuant to and individually 
registered in a bona fide apprenticeship 
program registered with the U.S. 
Department of Labor, Employment and 
Training Administration, Office of 
Apprenticeship (OA), or with a State 
Apprenticeship Agency recognized by 
the OA. A person who is not 
individually registered in the program, 
but who has been certified by the OA or 
a State Apprenticeship Agency (where 
appropriate) to be eligible for 
probationary employment as an 
apprentice, will be permitted to work at 
less than the predetermined rate for the 
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work they perform in the first 90 days 
of probationary employment as an 
apprentice in such a program. In the 
event the OA or a State Apprenticeship 
Agency recognized by the OA 
withdraws approval of an 
apprenticeship program, the contractor 
will no longer be permitted to use 
apprentices at less than the applicable 
predetermined rate for the work 
performed until an acceptable program 
is approved. 


(B) Fringe benefits. Apprentices must 
be paid fringe benefits in accordance 
with the provisions of the 
apprenticeship program. If the 
apprenticeship program does not 
specify fringe benefits, apprentices must 
be paid the full amount of fringe 
benefits listed on the wage 
determination for the applicable 
classification. If the Administrator 
determines that a different practice 
prevails for the applicable apprentice 
classification, fringe benefits must be 
paid in accordance with that 
determination. 


(C) Apprenticeship ratio. The 
allowable ratio of apprentices to 
journeyworkers on the job site in any 
craft classification must not be greater 
than the ratio permitted to the 
contractor as to the entire work force 
under the registered program. Any 
worker listed on a payroll at an 
apprentice wage rate, who is not 
registered or otherwise employed as 
stated above, must be paid not less than 
the applicable wage rate on the wage 
determination for the classification of 
work actually performed. In addition, 
any apprentice performing work on the 
job site in excess of the ratio permitted 
under the registered program must be 
paid not less than the applicable wage 
rate on the wage determination for the 
work actually performed. 


(D) Reciprocity of ratios and wage 
rates. Where a contractor is performing 
construction on a project in a locality 
other than the locality in which its 
program is registered, the ratios and 
wage rates (expressed in percentages of 
the journeyworker’s hourly rate) 
applicable within the locality in which 
the construction is being performed 
must be observed. Every apprentice 
must be paid at not less than the rate 
specified in the registered program for 
the apprentice’s level of progress, 
expressed as a percentage of the 
journeyworker hourly rate specified in 
the applicable wage determination. 


(ii) Equal employment opportunity. 
The use of apprentices and 
journeyworkers under this part shall be 
in conformity with the equal 
employment opportunity requirements 


of Executive Order 11246, as amended, 
and 29 CFR part 30. 
* * * * * 


(6) Subcontracts. The contractor or 
subcontractor must insert in any 
subcontracts the clauses contained in 
paragraphs (a)(1) through (11) of this 
section, along with the applicable wage 
determination(s) and such other clauses 
as the (write in the name of the Federal 
agency) may by appropriate instructions 
require, and also a clause requiring the 
subcontractors to include these clauses 
and wage determination(s) in any lower 
tier subcontracts. The prime contractor 
is responsible for the compliance by any 
subcontractor or lower tier 
subcontractor with all the contract 
clauses in this section. In the event of 
any violations of these clauses, the 
prime contractor and any 
subcontractor(s) responsible will be 
liable for any unpaid wages and 
monetary relief, including interest from 
the date of the underpayment or loss, 
due to any workers of lower-tier 
subcontractors, and may be subject to 
debarment, as appropriate. 
* * * * * 


(10) Certification of eligibility. (i) By 
entering into this contract, the 
contractor certifies that neither it nor 
any person or firm who has an interest 
in the contractor’s firm is a person or 
firm ineligible to be awarded 
Government contracts by virtue of 40 
U.S.C. 3144(b) or § 5.12(a) or (b). 


(ii) No part of this contract shall be 
subcontracted to any person or firm 
ineligible for award of a Government 
contract by virtue of 40 U.S.C. 3144(b) 
or § 5.12(a) or (b). 


(iii) The penalty for making false 
statements is prescribed in the U.S. 
Code, Title 18 Crimes and Criminal 
Procedure, 18 U.S.C. 1001. 


(11) Anti-retaliation. It is unlawful for 
any person to discharge, demote, 
intimidate, threaten, restrain, coerce, 
blacklist, harass, or in any other manner 
discriminate against, or to cause any 
person to discharge, demote, intimidate, 
threaten, restrain, coerce, blacklist, 
harass, or in any other manner 
discriminate against, any worker or job 
applicant for: 


(i) Notifying any contractor of any 
conduct which the worker reasonably 
believes constitutes a violation of the 
DBA, Related Acts, this part, or part 1 
or 3 this subtitle; 


(ii) Filing any complaint, initiating or 
causing to be initiated any proceeding, 
or otherwise asserting on behalf of 
themselves or others any right or 
protection under the DBA, Related Acts, 
this part, or part 1 or 3 of this subtitle; 


(iii) Cooperating in any investigation 
or other compliance action, or testifying 


in any proceeding under the DBA, 
Related Acts, this part, or part 1 or 3 of 
this subtitle; or 


(iv) Informing any other person about 
their rights under the DBA, Related 
Acts, this part, or part 1 or 3 of this 
subtitle. 


(b) * * * 
(2) Violation; liability for unpaid 


wages; liquidated damages. In the event 
of any violation of the clause set forth 
in paragraph (b)(1) of this section the 
contractor and any subcontractor 
responsible therefor shall be liable for 
the unpaid wages and interest from the 
date of the underpayment. In addition, 
such contractor and subcontractor shall 
be liable to the United States (in the 
case of work done under contract for the 
District of Columbia or a territory, to 
such District or to such territory), for 
liquidated damages. Such liquidated 
damages shall be computed with respect 
to each individual laborer or mechanic, 
including watchmen and guards, 
employed in violation of the clause set 
forth in paragraph (b)(1), in the sum of 
$29 for each calendar day on which 
such individual was required or 
permitted to work in excess of the 
standard workweek of forty hours 
without payment of the overtime wages 
required by the clause set forth in 
paragraph (b)(1). 


(3) Withholding for unpaid wages and 
liquidated damages—(i) Withholding 
process. The (write in the name of the 
Federal agency or the loan or grant 
recipient) must, upon its own action or 
upon written request of an authorized 
representative of the Department of 
Labor, withhold or cause to be withheld 
from the contractor under this contract 
so much of the accrued payments or 
advances as may be considered 
necessary to satisfy the liabilities of the 
prime contractor or any subcontractor 
for unpaid wages and monetary relief, 
including interest, required by the 
clauses set forth in paragraphs (b)(2) and 
(5) of this section and liquidated 
damages for violations of paragraph 
(b)(2) of this section or to satisfy any 
such liabilities required by any other 
Federal contract, or federally assisted 
contract subject to Davis-Bacon 
prevailing wage requirements, that is 
held by the same prime contractor (as 
defined in § 5.2). The necessary funds 
may be withheld from the contractor 
under this contract or any other Federal 
contract with the same prime contractor, 
or any other federally assisted contract 
that is subject to Davis-Bacon prevailing 
wage requirements and is held by the 
same prime contractor, regardless of 
whether the other contract was awarded 
or assisted by the same agency. 
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(ii) Priority to withheld funds. The 
Department has priority to funds 
withheld or to be withheld in 
accordance with paragraph (a)(2)(i) or 
(b)(3)(i) of this section, or both, over 
claims to those funds by: 


(A) A contractor’s surety(ies), 
including without limitation 
performance bond sureties and payment 
bond sureties; 


(B) A contracting agency for its 
reprocurement costs; 


(C) A trustee(s) (either a court- 
appointed trustee or a U.S. trustee, or 
both) in bankruptcy of a contractor, or 
a contractor’s bankruptcy estate; 


(D) A contractor’s assignee(s); 
(E) A contractor’s successor(s); or 
(F) A claim asserted under the Prompt 


Payment Act, 31 U.S.C. 3901–3907. 
(4) Subcontracts. The contractor or 


subcontractor must insert in any 
subcontracts the clauses set forth in 
paragraphs (b)(1) through (5) of this 
section and also a clause requiring the 
subcontractors to include these clauses 
in any lower tier subcontracts. The 
prime contractor is responsible for 
compliance by any subcontractor or 
lower tier subcontractor with the 
clauses set forth in paragraphs (b)(1) 
through (5). In the event of any 
violations of these clauses, the prime 
contractor and any subcontractor(s) 
responsible will be liable for any unpaid 
wages and monetary relief, including 
interest from the date of the 
underpayment or loss, due to any 
workers of lower-tier subcontractors, 
and associated liquidated damages, and 
may be subject to debarment, as 
appropriate. 


(5) Anti-retaliation. It is unlawful for 
any person to discharge, demote, 
intimidate, threaten, restrain, coerce, 
blacklist, harass, or in any other manner 
discriminate against, or to cause any 
person to discharge, demote, intimidate, 
threaten, restrain, coerce, blacklist, 
harass, or in any other manner 
discriminate against, any worker or job 
applicant for: 


(i) Notifying any contractor of any 
conduct which the worker reasonably 
believes constitutes a violation of the 
Contract Work Hours and Safety 
Standards Act (CWHSSA) or its 
implementing regulations in this part; 


(ii) Filing any complaint, initiating or 
causing to be initiated any proceeding, 
or otherwise asserting on behalf of 
themselves or others any right or 
protection under CWHSSA or part 5 of 
this title; 


(iii) Cooperating in any investigation 
or other compliance action, or testifying 
in any proceeding under CWHSSA or 
this part; or 


(iv) Informing any other person about 
their rights under CWHSSA or this part. 


(c) CWHSSA payroll records clause. 
In addition to the clauses contained in 
paragraph (b) of this section, in any 
contract subject only to the Contract 
Work Hours and Safety Standards Act 
and not to any of the other laws 
referenced by § 5.1, the Agency Head 
must cause or require the contracting 
officer to insert a clause requiring that 
the contractor or subcontractor must 
maintain payrolls and basic payroll 
records during the course of the work 
and must preserve them for a period of 
3 years after all the work on the prime 
contract is completed for all laborers 
and mechanics, including guards and 
watchmen, working on the contract. 
Such records must contain the name; 
last known address, telephone number, 
and email address; and social security 
number of each such worker; each 
worker’s correct classification(s) of work 
actually performed; hourly rates of 
wages paid; daily and weekly number of 
hours actually worked; deductions 
made; and actual wages paid. Further, 
the Agency Head must cause or require 
the contracting officer to insert in any 
such contract a clause providing that the 
records to be maintained under this 
paragraph must be made available by 
the contractor or subcontractor for 
inspection, copying, or transcription by 
authorized representatives of the (write 
the name of agency) and the Department 
of Labor, and the contractor or 
subcontractor will permit such 
representatives to interview workers 
during working hours on the job. 


(d) Incorporation of contract clauses 
and wage determinations by reference. 
Although agencies are required to insert 
the contract clauses set forth in this 
section, along with appropriate wage 
determinations, in full into covered 
contracts, and contractors and 
subcontractors are required to insert 
them in any lower-tier subcontracts, the 
incorporation by reference of the 
required contract clauses and 
appropriate wage determinations will be 
given the same force and effect as if they 
were inserted in full text. 


(e) Incorporation by operation of law. 
The contract clauses set forth in this 
section, along with the correct wage 
determinations, will be considered to be 
a part of every prime contract required 
by the applicable statutes referenced by 
§ 5.1 to include such clauses, and will 
be effective by operation of law, 
whether or not they are included or 
incorporated by reference into such 
contract, unless the Administrator 
grants a variance, tolerance, or 
exemption from the application of this 
paragraph. Where the clauses and 


applicable wage determinations are 
effective by operation of law under this 
paragraph, the prime contractor must be 
compensated for any resulting increase 
in wages in accordance with applicable 
law. 
■ 26. Revise § 5.6 to read as follows: 


§ 5.6 Enforcement. 
(a) Agency responsibilities. (1)(i) The 


Federal agency has the initial 
responsibility to ascertain whether the 
clauses required by § 5.5 and the 
appropriate wage determination(s) have 
been incorporated into the contracts 
subject to the labor standards provisions 
of the laws referenced by § 5.1. 
Additionally, a Federal agency that 
provides Federal financial assistance 
that is subject to the labor standards 
provisions of the Act must promulgate 
the necessary regulations or procedures 
to require the recipient or sub-recipient 
of the Federal assistance to insert in its 
contracts the provisions of § 5.5. No 
payment, advance, grant, loan, or 
guarantee of funds will be approved by 
the Federal agency unless it ensures that 
the clauses required by § 5.5 and the 
appropriate wage determination(s) are 
incorporated into such contracts. 
Furthermore, no payment, advance, 
grant, loan, or guarantee of funds will be 
approved by the Federal agency after the 
beginning of construction unless there is 
on file with the Federal agency a 
certification by the contractor that the 
contractor and its subcontractors have 
complied with the provisions of § 5.5 or 
unless there is on file with the Federal 
agency a certification by the contractor 
that there is a substantial dispute with 
respect to the required provisions. 


(ii) If a contract subject to the labor 
standards provisions of the applicable 
statutes referenced by § 5.1 is entered 
into without the incorporation of the 
clauses required by § 5.5, the agency 
must, upon the request of the 
Administrator or upon its own 
initiative, either terminate and resolicit 
the contract with the required contract 
clauses, or incorporate the required 
clauses into the contract (or ensure they 
are so incorporated) through 
supplemental agreement, change order, 
or any and all authority that may be 
needed. Where an agency has not 
entered directly into such a contract but 
instead has provided Federal financial 
assistance, the agency must ensure that 
the recipient or sub-recipient of the 
Federal assistance similarly 
incorporates the clauses required into 
its contracts. The method of 
incorporation of the correct wage 
determination, and adjustment in 
contract price, where appropriate, 
should be in accordance with applicable 
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law. Additionally, the following 
requirements apply: 


(A) Unless the Administrator directs 
otherwise, the incorporation of the 
clauses required by § 5.5 must be 
retroactive to the date of contract award 
or start of construction if there is no 
award. 


(B) If this incorporation occurs as the 
result of a request from the 
Administrator, the incorporation must 
take place within 30 days of the date of 
that request, unless the agency has 
obtained an extension from the 
Administrator. 


(C) The contractor must be 
compensated for any increases in wages 
resulting from incorporation of a 
missing contract clauses. 


(D) If the recipient refuses to 
incorporate the clauses as required, the 
agency must make no further payment, 
advance, grant, loan, or guarantee of 
funds in connection with the contract 
until the recipient incorporates the 
required clauses into its contract, and 
must promptly refer the dispute to the 
Administrator for further proceedings 
under § 5.13. 


(E) Before terminating a contract 
pursuant to this section, the agency 
must withhold or cross-withhold 
sufficient funds to remedy any back 
wage liability resulting from the failure 
to incorporate the correct wage 
determination or otherwise identify and 
obligate sufficient funds through a 
termination settlement agreement, bond, 
or other satisfactory mechanism. 


(F) Notwithstanding the requirement 
to incorporate the contract clauses and 
correct wage determination within 30 
days, the contract clauses and correct 
wage determination will be effective by 
operation of law, retroactive to the 
beginning of construction, in 
accordance with § 5.5(e). 


(2)(i) Certified payrolls submitted 
pursuant to § 5.5(a)(3)(ii) must be 
preserved by the Federal agency for a 
period of 3 years after all the work on 
the prime contract is completed, and 
must be produced at the request of the 
Department of Labor at any time during 
the 3-year period, regardless of whether 
the Department of Labor has initiated an 
investigation or other compliance 
action. 


(ii) In situations where the Federal 
agency does not itself maintain certified 
payrolls required to be submitted 
pursuant to § 5.5(a)(3)(ii), upon the 
request of the Department of Labor the 
Federal agency must ensure that such 
certified payrolls are provided to the 
Department of Labor. Such certified 
payrolls may be provided by the 
applicant, sponsor, owner, or other 
entity, as the case may be, directly to the 


Department of Labor, or to the Federal 
agency which, in turn, must provide 
those records to the Department of 
Labor. 


(3) The Federal agency will cause 
such investigations to be made as may 
be necessary to assure compliance with 
the labor standards clauses required by 
§ 5.5 and the applicable statutes 
referenced in § 5.1. Investigations will 
be made of all contracts with such 
frequency as may be necessary to assure 
compliance. Such investigations will 
include interviews with workers, which 
must be taken in confidence, and 
examinations of certified payrolls, 
regular payrolls, and other basic records 
required to be maintained under 
§ 5.5(a)(3). In making such 
examinations, particular care must be 
taken to determine the correctness of 
classification(s) of work actually 
performed, and to determine whether 
there is a disproportionate amount of 
work by laborers and of apprentices 
registered in approved programs. Such 
investigations must also include 
evidence of fringe benefit plans and 
payments thereunder. Federal agencies 
must give priority to complaints of 
alleged violations. 


(4) In accordance with normal 
operating procedures, the contracting 
agency may be furnished various 
investigatory material from the 
investigation files of the Department of 
Labor. None of the material, other than 
computations of back wages, liquidated 
damages, and monetary relief for 
violations of § 5.5(a)(11) or (b)(5), and 
the summary of back wages due, may be 
disclosed in any manner to anyone 
other than Federal officials charged with 
administering the contract or program 
providing Federal assistance to the 
contract, without requesting the 
permission and views of the Department 
of Labor. 


(b) Department of Labor investigations 
and other compliance actions. (1) The 
Administrator will investigate and 
conduct other compliance actions as 
deemed necessary in order to obtain 
compliance with the labor standards 
provisions of the applicable statutes 
referenced by § 5.1, or to affirm or reject 
the recommendations by the Agency 
Head with respect to labor standards 
matters arising under the statutes 
referenced by § 5.1. 


(2) Federal agencies, contractors, 
subcontractors, sponsors, applicants, 
owners, or other entities, as the case 
may be, must cooperate with any 
authorized representative of the 
Department of Labor in the inspection of 
records, in interviews with workers, and 
in all other aspects of the investigations 
or other compliance actions. 


(3) The findings of such an 
investigation or other compliance 
action, including amounts found due, 
may not be altered or reduced without 
the approval of the Department of Labor. 


(4) Where the underpayments 
disclosed by such an investigation or 
other compliance action total $1,000 or 
more, where there is reason to believe 
that the contractor or subcontractor has 
disregarded its obligations to workers or 
subcontractors, or where liquidated 
damages may be assessed under 
CWHSSA, the Department of Labor will 
furnish the Federal agency an 
enforcement report detailing the labor 
standards violations disclosed by the 
investigation or other compliance action 
and any action taken by the contractor 
or subcontractor to correct the 
violations, including any payment of 
back wages or any other relief provided 
workers or remedial actions taken for 
violations of § 5.5(a)(11) or (b)(5). In 
other circumstances, the Federal agency 
will be furnished a notification 
summarizing the findings of the 
investigation or other compliance 
action. 


(c) Confidentiality requirements. It is 
the policy of the Department of Labor to 
protect the identity of its confidential 
sources and to prevent an unwarranted 
invasion of personal privacy. 
Accordingly, the identity of a worker or 
other informant who makes a written or 
oral statement as a complaint or in the 
course of an investigation or other 
compliance action, as well as portions 
of the statement which would tend to 
reveal the identity of the informant, will 
not be disclosed in any manner to 
anyone other than Federal officials 
without the prior consent of the 
informant. Disclosure of such 
statements will be governed by the 
provisions of the ‘‘Freedom of 
Information Act’’ (5 U.S.C. 552, see part 
70 of this subtitle) and the ‘‘Privacy Act 
of 1974’’ (5 U.S.C. 552a, see part 71 of 
this subtitle). 
■ 27. Amend § 5.7 by revising paragraph 
(a) to read as follows: 


§ 5.7 Reports to the Secretary of Labor. 
(a) Enforcement reports. (1) Where 


underpayments by a contractor or 
subcontractor total less than $1,000, 
where there is no reason to believe that 
the contractor or subcontractor has 
disregarded its obligations to workers or 
subcontractors, and where restitution 
has been effected and future compliance 
assured, the Federal agency need not 
submit its investigative findings and 
recommendations to the Administrator, 
unless the investigation or other 
compliance action was made at the 
request of the Department of Labor. In 
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the latter case, the Federal agency will 
submit a factual summary report 
detailing any violations including any 
data on the amount of restitution paid, 
the number of workers who received 
restitution, liquidated damages assessed 
under the Contract Work Hours and 
Safety Standards Act, corrective 
measures taken (such as ‘‘letters of 
notice’’ or remedial action taken for 
violations of § 5.5(a)(11) or (b)(5)), and 
any information that may be necessary 
to review any recommendations for an 
appropriate adjustment in liquidated 
damages under § 5.8. 


(2) Where underpayments by a 
contractor or subcontractor total $1,000 
or more, or where there is reason to 
believe that the contractor or 
subcontractor has disregarded its 
obligations to workers or subcontractors, 
the Federal agency will furnish within 
60 days after completion of its 
investigation, a detailed enforcement 
report to the Administrator. 
* * * * * 
■ 28. Revise § 5.9 to read as follows: 


§ 5.9 Suspension of funds. 
(a) Suspension and withholding. In 


the event of failure or refusal of the 
contractor or any subcontractor to 
comply with the applicable statutes 
referenced by § 5.1 and the labor 
standards clauses contained in § 5.5, 
whether incorporated into the contract 
physically, by reference, or by operation 
of law, the Federal agency, upon its own 
action or upon written request of an 
authorized representative of the 
Department of Labor, must take such 
action as may be necessary to cause the 
suspension of the payment, advance, or 
guarantee of funds until such time as 
the violations are discontinued or until 
sufficient funds are withheld to 
compensate workers for the wages to 
which they are entitled, any monetary 
relief due for violations of § 5.5(a)(11) or 
(b)(5), and to cover any liquidated 
damages and pre-judgment or post- 
judgment interest which may be due. 


(b) Cross-withholding. In addition to 
the suspension and withholding of 
funds from the contract under which the 
violation(s) occurred, the necessary 
funds also may be withheld under any 
other Federal contract with the same 
prime contractor, or any other federally 
assisted contract that is subject to Davis- 
Bacon prevailing wage requirements 
and is held by the same prime 
contractor, regardless of whether the 
other contract was awarded or assisted 
by the same agency. 


(c) Cross-withholding from different 
legal entities. Cross-withholding of 
funds may be requested from contracts 
held by other entities that may be 


considered to be the same prime 
contractor as that term is defined in 
§ 5.2. Such cross-withholding is 
appropriate where the separate legal 
entities have independently consented 
to it by entering into contracts 
containing the withholding provisions 
at § 5.5(a)(2) and (b)(3). Cross- 
withholding from a contract held by a 
different legal entity is not appropriate 
unless the withholding provisions were 
incorporated in full or by reference in 
that entity’s contract. Absent 
exceptional circumstances, cross- 
withholding is not permitted from a 
contract held by a different legal entity 
where the labor standards were 
incorporated only by operation of law 
into that contract. 
■ 29. Revise § 5.10 to read as follows: 


§ 5.10 Restitution, criminal action. 
(a) In cases other than those 


forwarded to the Attorney General of the 
United States under paragraph (b) of 
this section where violations of the 
labor standards clauses contained in 
§ 5.5 and the applicable statutes 
referenced by § 5.1 result in 
underpayment of wages to workers or 
monetary damages caused by violations 
of § 5.5(a)(11) or (b)(5), the Federal 
agency or an authorized representative 
of the Department of Labor will request 
that restitution be made to such workers 
or on their behalf to plans, funds, or 
programs for any type of bona fide 
fringe benefits within the meaning of 40 
U.S.C. 3141(2)(B), including interest 
from the date of the underpayment or 
loss. Interest on any back wages or 
monetary relief provided for in this part 
will be calculated using the percentage 
established for the underpayment of 
taxes under 26 U.S.C. 6621 and will be 
compounded daily. 


(b) In cases where the Agency Head or 
the Administrator finds substantial 
evidence that such violations are willful 
and in violation of a criminal statute, 
the matter will be forwarded to the 
Attorney General of the United States 
for prosecution if the facts warrant. In 
all such cases the Administrator will be 
informed simultaneously of the action 
taken. 
■ 30. Revise § 5.11 to read as follows: 


§ 5.11 Disputes concerning payment of 
wages. 


(a) This section sets forth the 
procedure for resolution of disputes of 
fact or law concerning payment of 
prevailing wage rates, overtime pay, 
proper classification, or monetary relief 
for violations of § 5.5(a)(11) or (b)(5). 
The procedures in this section may be 
initiated upon the Administrator’s own 
motion, upon referral of the dispute by 


a Federal agency pursuant to § 5.5(a)(9), 
or upon request of the contractor or 
subcontractor. 


(b)(1) In the event of a dispute 
described in paragraph (a) of this 
section in which it appears that relevant 
facts are at issue, the Administrator will 
notify the affected contractor and 
subcontractor, if any, by registered or 
certified mail to the last known address 
or by any other means normally 
assuring delivery, of the investigation 
findings. If the Administrator 
determines that there is reasonable 
cause to believe that either the 
contractor, the subcontractor, or both, 
should also be subject to debarment 
under the Davis-Bacon Act or any of the 
other applicable statutes referenced by 
§ 5.1, the notification will so indicate. 


(2) A contractor or subcontractor 
desiring a hearing concerning the 
Administrator’s investigation findings 
must request such a hearing by letter or 
by any other means normally assuring 
delivery, sent within 30 days of the date 
of the Administrator’s notification. The 
request must set forth those findings 
which are in dispute and the reasons 
therefor, including any affirmative 
defenses. 


(3) Upon receipt of a timely request 
for a hearing, the Administrator will 
refer the case to the Chief 
Administrative Law Judge by Order of 
Reference, with an attached copy of the 
notification from the Administrator and 
the response of the contractor or 
subcontractor, for designation of an 
Administrative Law Judge to conduct 
such hearings as may be necessary to 
resolve the disputed matters. The 
hearings will be conducted in 
accordance with the procedures set 
forth in part 6 of this subtitle. 


(c)(1) In the event of a dispute 
described in paragraph (a) of this 
section in which it appears that there 
are no relevant facts at issue, and where 
there is not at that time reasonable cause 
to institute debarment proceedings 
under § 5.12, the Administrator will 
notify the contractor and subcontractor, 
if any, by registered or certified mail to 
the last known address or by any other 
means normally assuring delivery, of 
the investigation findings, and will 
issue a ruling on any issues of law 
known to be in dispute. 


(2)(i) If the contractor or subcontractor 
disagrees with the factual findings of the 
Administrator or believes that there are 
relevant facts in dispute, the contractor 
or subcontractor must advise the 
Administrator by letter or by any other 
means normally assuring delivery, sent 
within 30 days of the date of the 
Administrator’s notification. In the 
response, the contractor or 
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subcontractor must explain in detail the 
facts alleged to be in dispute and attach 
any supporting documentation. 


(ii) Upon receipt of a response under 
paragraph (c)(2)(i) of this section 
alleging the existence of a factual 
dispute, the Administrator will examine 
the information submitted. If the 
Administrator determines that there is a 
relevant issue of fact, the Administrator 
will refer the case to the Chief 
Administrative Law Judge in accordance 
with paragraph (b)(3) of this section. If 
the Administrator determines that there 
is no relevant issue of fact, the 
Administrator will so rule and advise 
the contractor and subcontractor, if any, 
accordingly. 


(3) If the contractor or subcontractor 
desires review of the ruling issued by 
the Administrator under paragraph 
(c)(1) or (2) of this section, the 
contractor or subcontractor must file a 
petition for review thereof with the 
Administrative Review Board within 30 
days of the date of the ruling, with a 
copy thereof the Administrator. The 
petition for review must be filed in 
accordance with part 7 of this subtitle. 


(d) If a timely response to the 
Administrator’s findings or ruling is not 
made or a timely petition for review is 
not filed, the Administrator’s findings or 
ruling will be final, except that with 
respect to debarment under the Davis- 
Bacon Act, the Administrator will 
advise the Comptroller General of the 
Administrator’s recommendation in 
accordance with § 5.12(a)(2). If a timely 
response or petition for review is filed, 
the findings or ruling of the 
Administrator will be inoperative unless 
and until the decision is upheld by the 
Administrative Law Judge or the 
Administrative Review Board. 
■ 31. Revise § 5.12 to read as follows: 


§ 5.12 Debarment proceedings. 


(a) Debarment standard and ineligible 
list. (1) Whenever any contractor or 
subcontractor is found by the Secretary 
of Labor to have disregarded their 
obligations to workers or subcontractors 
under the Davis-Bacon Act, any of the 
other applicable statutes referenced by 
§ 5.1, this part, or part 3 of this subtitle, 
such contractor or subcontractor and 
their responsible officers, if any, and 
any firm, corporation, partnership, or 
association in which such contractor, 
subcontractor, or responsible officer has 
an interest will be ineligible for a period 
of 3 years to be awarded any contract or 
subcontract of the United States or the 
District of Columbia and any contract or 
subcontract subject to the labor 
standards provisions of any of the 
statutes referenced by § 5.1. 


(2) In cases arising under contracts 
covered by the Davis-Bacon Act, the 
Administrator will transmit to the 
Comptroller General the name(s) of the 
contractors or subcontractors and their 
responsible officers, if any, and any 
firms, corporations, partnerships, or 
associations in which the contractors, 
subcontractors, or responsible officers 
are known to have an interest, who have 
been found to have disregarded their 
obligations to workers or subcontractors, 
and the recommendation of the 
Secretary of Labor or authorized 
representative regarding debarment. In 
cases arising under contracts covered by 
any of the applicable statutes referenced 
by § 5.1 other than the Davis-Bacon Act, 
the Administrator determines the 
name(s) of the contractors or 
subcontractors and their responsible 
officers, if any, and any firms, 
corporations, partnerships, or 
associations in which the contractors, 
subcontractors, or responsible officers 
are known to have an interest, to be 
debarred. The Comptroller General will 
distribute a list to all Federal agencies 
giving the names of such ineligible 
person or firms, who will be ineligible 
for a period of 3 years (from the date of 
publication by the Comptroller General 
of the name(s) of any such person or 
firm on the ineligible list) to be awarded 
any contract or subcontract of the 
United States or the District of Columbia 
and any contract or subcontract subject 
to the labor standards provisions of any 
of the statutes referenced by § 5.1. 


(b) Procedure. (1) In addition to cases 
under which debarment action is 
initiated pursuant to § 5.11, whenever as 
a result of an investigation conducted by 
the Federal agency or the Department of 
Labor, and where the Administrator 
finds reasonable cause to believe that a 
contractor or subcontractor has 
committed violations which constitute a 
disregard of its obligations to workers or 
subcontractors under the Davis-Bacon 
Act, the labor standards provisions of 
any of the other applicable statutes 
referenced by § 5.1, this part, or part 3 
of this subtitle, the Administrator will 
notify by registered or certified mail to 
the last known address or by any other 
means normally assuring delivery, the 
contractor or subcontractor and 
responsible officers, if any, and any 
firms, corporations, partnerships, or 
associations in which the contractors, 
subcontractors, or responsible officers 
are known to have an interest of the 
finding. 


(i) The Administrator will afford such 
contractor, subcontractor, responsible 
officer, and any other parties notified an 
opportunity for a hearing as to whether 
debarment action should be taken under 


paragraph (a) of this section. The 
Administrator will furnish to those 
notified a summary of the investigative 
findings. 


(ii) If the contractor, subcontractor, 
responsible officer, or any other parties 
notified wish to request a hearing as to 
whether debarment action should be 
taken, such a request must be made by 
letter or by any other means normally 
assuring delivery, sent within 30 days of 
the date of the notification from the 
Administrator, and must set forth any 
findings which are in dispute and the 
basis for such disputed findings, 
including any affirmative defenses to be 
raised. 


(iii) Upon timely receipt of such 
request for a hearing, the Administrator 
will refer the case to the Chief 
Administrative Law Judge by Order of 
Reference, with an attached copy of the 
notification from the Administrator and 
the responses of the contractor, 
subcontractor, responsible officers, or 
any other parties notified, for 
designation of an Administrative Law 
Judge to conduct such hearings as may 
be necessary to determine the matters in 
dispute. 


(iv) In considering debarment under 
any of the statutes referenced by § 5.1 
other than the Davis-Bacon Act, the 
Administrative Law Judge will issue an 
order concerning whether the 
contractor, subcontractor, responsible 
officer, or any other party notified is to 
be debarred in accordance with 
paragraph (a) of this section. In 
considering debarment under the Davis- 
Bacon Act, the Administrative Law 
Judge will issue a recommendation as to 
whether the contractor, subcontractor, 
responsible officers, or any other party 
notified should be debarred under 40 
U.S.C. 3144(b). 


(2) Hearings under this section will be 
conducted in accordance with part 6 of 
this subtitle. If no hearing is requested 
within 30 days of the date of the 
notification from the Administrator, the 
Administrator’s findings will be final, 
except with respect to recommendations 
regarding debarment under the Davis- 
Bacon Act, as set forth in paragraph 
(a)(2) of this section. 


(c) Interests of debarred parties. (1) A 
finding as to whether persons or firms 
whose names appear on the ineligible 
list have an interest under 40 U.S.C. 
3144(b) or paragraph (a) of this section 
in any other firm, corporation, 
partnership, or association, may be 
made through investigation, hearing, or 
otherwise. 


(2)(i) The Administrator, on their own 
motion or after receipt of a request for 
a determination pursuant to paragraph 
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(c)(3) of this section may make a finding 
on the issue of interest. 


(ii) If the Administrator determines 
that there may be an interest, but finds 
that there is insufficient evidence to 
render a final ruling thereon, the 
Administrator may refer the issue to the 
Chief Administrative Law Judge in 
accordance with paragraph (c)(4) of this 
section. 


(iii) If the Administrator finds that no 
interest exists, or that there is not 
sufficient information to warrant the 
initiation of an investigation, the 
requesting party, if any, will be so 
notified and no further action taken. 


(iv)(A) If the Administrator finds that 
an interest exists, the person or firm 
affected will be notified of the 
Administrator’s finding (by certified 
mail to the last known address or by any 
other means normally assuring 
delivery), which will include the 
reasons therefore, and such person or 
firm will be afforded an opportunity to 
request that a hearing be held to decide 
the issue. 


(B) Such person or firm will have 20 
days from the date of the 
Administrator’s ruling to request a 
hearing. A person or firm desiring a 
hearing must request it by letter or by 
any other means normally assuring 
delivery, sent within 20 days of the date 
of the Administrator’s notification. A 
detailed statement of the reasons why 
the Administrator’s ruling is in error, 
including facts alleged to be in dispute, 
if any, must be submitted with the 
request for a hearing. 


(C) If no hearing is requested within 
the time mentioned in paragraph 
(c)(2)(iv)(B) of this section, the 
Administrator’s finding will be final and 
the Administrator will notify the 
Comptroller General in cases arising 
under the DBA. If a hearing is requested, 
the ruling of the Administrator will be 
inoperative unless and until the 
administrative law judge or the 
Administrative Review Board issues an 
order that there is an interest. 


(3)(i) A request for a determination of 
interest may be made by any interested 
party, including contractors or 
prospective contractors and associations 
of contractors, representatives of 
workers, and interested agencies. Such 
a request must be submitted in writing 
to the Administrator, Wage and Hour 
Division, U.S. Department of Labor, 200 
Constitution Avenue NW, Washington, 
DC 20210. 


(ii) The request must include a 
statement setting forth in detail why the 
petitioner believes that a person or firm 
whose name appears on the ineligible 
list has an interest in any firm, 
corporation, partnership, or association 


which is seeking or has been awarded 
a contract or subcontract of the United 
States or the District of Columbia, or a 
contract or subcontract that is subject to 
the labor standards provisions of any of 
the statutes referenced by § 5.1. No 
particular form is prescribed for the 
submission of a request under this 
section. 


(4) The Administrator, on their own 
motion under paragraph (c)(2)(ii) of this 
section or upon a request for hearing 
where the Administrator determines 
that relevant facts are in dispute, will by 
order refer the issue to the Chief 
Administrative Law Judge, for 
designation of an Administrative Law 
Judge who will conduct such hearings 
as may be necessary to render a decision 
solely on the issue of interest. Such 
proceedings must be conducted in 
accordance with the procedures set 
forth in part 6 of this subtitle. 


(5) If the person or firm affected 
requests a hearing and the 
Administrator determines that relevant 
facts are not in dispute, the 
Administrator will refer the issue and 
the record compiled thereon to the 
Administrative Review Board to render 
a decision solely on the issue of interest. 
Such proceeding must be conducted in 
accordance with the procedures set 
forth in part 7 of this subtitle. 
■ 32. Revise § 5.13 to read as follows: 


§ 5.13 Rulings and interpretations. 


(a) All questions relating to the 
application and interpretation of wage 
determinations (including the 
classifications therein) issued pursuant 
to part 1 of this subtitle, of the rules 
contained in this part and in parts 1 and 
3 of this subtitle, and of the labor 
standards provisions of any of the 
statutes listed in § 5.1 must be referred 
to the Administrator for appropriate 
ruling or interpretation. These rulings 
and interpretations are authoritative and 
those under the Davis-Bacon Act may be 
relied upon as provided for in section 
10 of the Portal-to-Portal Act of 1947 (29 
U.S.C. 259). Requests for such rulings 
and interpretations should be submitted 
via email to dba.rulingrequest@dol.gov; 
by mail to Administrator, Wage and 
Hour Division, U.S. Department of 
Labor, 200 Constitution Ave. NW, 
Washington, DC 20210; or through other 
means directed by the Administrator. 


(b) If any such ruling or interpretation 
is made by an authorized representative 
of the Administrator of the Wage and 
Hour Division, any interested party may 
seek reconsideration of the ruling or 
interpretation by the Administrator of 
the Wage and Hour Division. The 
procedures and time limits set out in 


§ 1.8 of this subtitle apply to any such 
request for reconsideration. 
■ 33. Amend § 5.15 by revising 
paragraphs (c)(4) and (d)(1) to read as 
follows: 


§ 5.15 Limitations, variations, tolerances, 
and exemptions under the Contract Work 
Hours and Safety Standards Act. 


* * * * * 
(c) * * * 
(4)(i) Time spent in an organized 


program of related, supplemental 
instruction by laborers or mechanics 
employed under bona fide 
apprenticeship programs may be 
excluded from working time if the 
criteria prescribed in paragraphs 
(c)(4)(ii) and (iii) of this section are met. 


(ii) The apprentice comes within the 
definition contained in § 5.2. 


(iii) The time in question does not 
involve productive work or performance 
of the apprentice’s regular duties. 


(d) * * * 
(1) In the event of failure or refusal of 


the contractor or any subcontractor to 
comply with overtime pay requirements 
of the Contract Work Hours and Safety 
Standards Act, if the funds withheld by 
Federal agencies for the violations are 
not sufficient to pay fully the unpaid 
wages and any back pay or other 
monetary relief due laborers and 
mechanics, with interest, and the 
liquidated damages due the United 
States, the available funds will be used 
first to compensate the laborers and 
mechanics for the wages to which they 
are entitled (or an equitable portion 
thereof when the funds are not adequate 
for this purpose); and the balance, if 
any, will be used for the payment of 
liquidated damages. 
* * * * * 


§ 5.16 [Removed and Reserved] 


■ 34. Remove and reserve § 5.16. 


§ 5.17 [Removed and Reserved] 


■ 35. Remove and reserve § 5.17. 
■ 36. Add § 5.18 to subpart A to read as 
follows: 


§ 5.18 Remedies for retaliation. 


(a) Administrator request to remedy 
violation. When the Administrator finds 
that any person has discriminated in 
any way against any worker or job 
applicant in violation of § 5.5(a)(11) or 
(b)(5), or caused any person to 
discriminate in any way against any 
worker or job applicant in violation of 
§ 5.5(a)(11) or (b)(5), the Administrator 
will notify the person, any contractors 
for whom the person worked or on 
whose behalf the person acted, and any 
upper tier contractors, as well as the 
relevant contracting agency(ies) of the 
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discrimination and request that the 
person and any contractors for whom 
the person worked or on whose behalf 
the person acted remedy the violation. 


(b) Administrator directive to remedy 
violation and provide make whole relief. 
If the person and any contractors for 
whom the person worked or on whose 
behalf the person acted do not remedy 
the violation, the Administrator in the 
notification of violation findings issued 
under § 5.11 or § 5.12 will direct the 
person and any contractors for whom 
the person worked or on whose behalf 
the person acted to provide appropriate 
make whole relief to affected worker(s) 
and job applicant(s) or take appropriate 
remedial action, or both, to correct the 
violation, and will specify the particular 
relief and remedial actions to be taken. 


(c) Examples of available make whole 
relief and remedial actions. Such relief 
and remedial actions may include, but 
are not limited to, employment, 
reinstatement, and promotion, together 
with back pay and interest; restoration 
of the terms, conditions, and privileges 
of the worker’s employment or former 
employment; the expungement of 
warnings, reprimands, or derogatory 
references; the provision of a neutral 
employment reference; and the posting 
of a notice to workers that the contractor 
or subcontractor agrees to comply with 
the Davis-Bacon Act and Related Acts 
anti-retaliation requirements. 
■ 37. Revise § 5.20 to read as follows: 


§ 5.20 Scope and significance of this 
subpart. 


The 1964 amendments (Pub. L. 88– 
349) to the Davis-Bacon Act require, 
among other things, that the prevailing 
wage determined for Federal and 
federally assisted construction include 
the basic hourly rate of pay and the 
amount contributed by the contractor or 
subcontractor for certain fringe benefits 
(or the cost to them of such benefits). 
The purpose of this subpart is to explain 
the provisions of these amendments. 
This subpart makes available in one 
place official interpretations of the 
fringe benefits provisions of the Davis- 
Bacon Act. These interpretations will 
guide the Department of Labor in 
carrying out its responsibilities under 
these provisions. These interpretations 
are intended also for the guidance of 
contractors, their associations, laborers 
and mechanics and their organizations, 
and local, State and Federal agencies, 
who may be concerned with these 
provisions of the law. The 
interpretations contained in this subpart 
are authoritative and may be relied 
upon as provided for in section 10 of the 
Portal-to-Portal Act of 1947 (29 U.S.C. 
259). The omission to discuss a 


particular problem in this subpart or in 
interpretations supplementing it should 
not be taken to indicate the adoption of 
any position by the Secretary of Labor 
with respect to such problem or to 
constitute an administrative 
interpretation, practice, or enforcement 
policy. Questions on matters not fully 
covered by this subpart may be referred 
to the Secretary for interpretation as 
provided in § 5.13. 
■ 38. Revise § 5.22 to read as follows: 


§ 5.22 Effect of the Davis-Bacon fringe 
benefits provisions. 


The Davis-Bacon Act and the 
prevailing wage provisions of the 
statutes referenced in § 1.1 of this 
subtitle confer upon the Secretary of 
Labor the authority to predetermine, as 
minimum wages, those wage rates found 
to be prevailing for corresponding 
classes of laborers and mechanics 
employed on projects of a character 
similar to the contract work in the area 
in which the work is to be performed. 
See the definitions of the terms 
‘‘prevailing wage’’ and ‘‘area’’ in § 1.2 of 
this subtitle. The fringe benefits 
amendments enlarge the scope of this 
authority by including certain bona fide 
fringe benefits within the meaning of 
the terms ‘‘wages’’, ‘‘scale of wages’’, 
‘‘wage rates’’, ‘‘minimum wages’’, and 
‘‘prevailing wages’’, as used in the 
Davis-Bacon Act. 
■ 39. Revise § 5.23 to read as follows: 


§ 5.23 The statutory provisions. 


Pursuant to the Davis-Bacon Act, as 
amended and codified at 40 U.S.C. 
3141(2), the term ‘‘prevailing wages’’ 
and similar terms include the basic 
hourly rate of pay and, for the listed 
fringe benefits and other bona fide 
fringe benefits not required by other 
law, the contributions irrevocably made 
by a contractor or subcontractor to a 
trustee or third party pursuant to a bona 
fide fringe benefit fund, plan, or 
program, and the costs to the contractor 
or subcontractor that may be reasonably 
anticipated in providing bona fide fringe 
benefits pursuant to an enforceable 
commitment to carry out a financially 
responsible plan or program, which was 
communicated in writing to the affected 
laborers and mechanics. Section 5.29 
discusses specific fringe benefits that 
may be considered to be bona fide. 
■ 40. Amend § 5.25 by adding paragraph 
(c) to read as follows: 


§ 5.25 Rate of contribution or cost for 
fringe benefits. 


* * * * * 
(c) Contractors must annualize all 


fringe benefit contributions to determine 
the hourly equivalent for which they 


may take credit against their fringe 
benefit obligation. 


(1) Method of computation. To 
annualize the cost of providing a fringe 
benefit, a contractor must divide the 
cost of the fringe benefit by the total 
number of hours worked on Davis- 
Bacon and non-Davis-Bacon work 
during the time period to which the cost 
is attributable to determine the rate of 
contribution per hour. If the amount of 
contribution varies per worker, credit 
must be determined separately for the 
amount contributed on behalf of each 
worker. 


(2) Exceptions requests. Contractors 
and other interested parties may request 
an exception from the annualization 
requirement by submitting a request to 
the WHD Administrator. Requests must 
be submitted in writing to the Division 
of Government Contracts Enforcement 
via email at DBAannualization@dol.gov 
or by mail to Director, Division of 
Government Contracts Enforcement, 
Wage and Hour Division, U.S. 
Department of Labor, 200 Constitution 
Ave., NW, Room S–3502, Washington, 
DC 20210. A request for exception must 
demonstrate the fringe benefit plan in 
question meets the following three 
factors: 


(i) The benefit provided is not 
continuous in nature; and 


(ii) The benefit does not compensate 
both private and public work; and 


(iii) The plan provides for immediate 
participation and essentially immediate 
vesting. 


(3) Previous exceptions. In the event 
that a fringe benefit plan (including a 
defined contribution pension plan with 
immediate participation and immediate 
vesting) was excepted from the 
annualization requirement prior to the 
effective date of these regulations, the 
plan’s exception will expire 18 months 
from the effective date of these 
regulations, unless an exception for the 
plan has been requested and received by 
that date under paragraph (c)(2) of this 
section. 
■ 41. Revise § 5.26 to read as follows: 


§ 5.26 ‘‘* * * contribution irrevocably made 
* * * to a trustee or to a third person’’. 


(a) Requirements. The following 
requirements apply to any fringe benefit 
contributions made to a trustee or to a 
third person pursuant to a fund, plan, or 
program: 


(1) Such contributions must be made 
irrevocably; 


(2) The trustee or third person may 
not be affiliated with the contractor or 
subcontractor; 


(3) The trustee or third person must 
adhere to any fiduciary responsibilities 
applicable under law; and 
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(4) The trust or fund must not permit 
the contractor or subcontractor to 
recapture any of the contributions paid 
in or any way divert the funds to its 
own use or benefit. 


(b) Excess payments. Notwithstanding 
the above, a contractor or subcontractor 
may recover sums which it had paid to 
a trustee or third person in excess of the 
contributions actually called for by the 
plan, such as excess payments made in 
error or in order to cover the estimated 
cost of contributions at a time when the 
exact amount of the necessary 
contributions is not yet known. For 
example, a benefit plan may provide for 
definite insurance benefits for 
employees in the event of contingencies 
such as death, sickness, or accident, 
with the cost of such definite benefits 
borne by the contractor or 
subcontractor. In such a case, if the 
insurance company returns the amount 
that the contractor or subcontractor paid 
in excess of the amount required to 
provide the benefits, this will not be 
deemed a recapture or diversion by the 
employer of contributions made 
pursuant to the plan. (See Report of the 
Senate Committee on Labor and Public 
Welfare, S. Rep. No. 963, 88th Cong., 2d 
Sess., p. 5.) 
■ 42. Revise § 5.28 to read as follows: 


§ 5.28 Unfunded plans. 
(a) The costs to a contractor or 


subcontractor which may be reasonably 
anticipated in providing benefits of the 
types described in the Act, pursuant to 
an enforceable commitment to carry out 
a financially responsible plan or 
program, are considered fringe benefits 
within the meaning of the Act (see 40 
U.S.C. 3141(2)(B)(ii)). The legislative 
history suggests that these provisions 
were intended to permit the 
consideration of fringe benefits meeting 
these requirements, among others, and 
which are provided from the general 
assets of a contractor or subcontractor. 
(Report of the House Committee on 
Education and Labor, H. Rep. No. 308, 
88th Cong., 1st Sess., p. 4.; see also S. 
Rep. No. 963, p. 6.) 


(b) Such a benefit plan or program, 
commonly referred to as an unfunded 
plan, may not constitute a fringe benefit 
within the meaning of the Act unless: 


(1) It could be reasonably anticipated 
to provide the benefits described in the 
Act; 


(2) It represents a commitment that 
can be legally enforced; 


(3) It is carried out under a financially 
responsible plan or program; 


(4) The plan or program providing the 
benefits has been communicated in 
writing to the laborers and mechanics 
affected; and 


(5) The contractor or subcontractor 
requests and receives approval of the 
plan or program from the Secretary, as 
described in paragraph (c) of this 
section. 


(c) To receive approval of an 
unfunded plan or program, a contractor 
or subcontractor must demonstrate in its 
request to the Secretary that the 
unfunded plan or program, and the 
benefits provided under such plan or 
program, are ‘‘bona fide,’’ meet the 
requirements set forth in paragraphs 
(b)(1) through (4) of this section, and are 
otherwise consistent with the Act. The 
request must include sufficient 
documentation to enable the Secretary 
to evaluate these criteria. Contractors 
and subcontractors may request 
approval of an unfunded plan or 
program by submitting a written request 
in one of the following manners: 


(1) By mail to the United States 
Department of Labor, Wage and Hour 
Division, Director, Division of 
Government Contracts Enforcement, 200 
Constitution Ave., NW, Room S–3502, 
Washington, DC 20210; 


(2) By email to unfunded@dol.gov (or 
its successor email address); or 


(3) By any other means directed by 
the Administrator. 


(d) Unfunded plans or programs may 
not be used as a means of avoiding the 
Act’s requirements. The words 
‘‘reasonably anticipated’’ require that 
any unfunded plan or program be able 
to withstand a test of actuarial 
soundness. Moreover, as in the case of 
other fringe benefits payable under the 
Act, an unfunded plan or program must 
be ‘‘bona fide’’ and not a mere 
simulation or sham for avoiding 
compliance with the Act. To prevent 
these provisions from being used to 
avoid compliance with the Act, the 
Secretary may direct a contractor or 
subcontractor to set aside in an account 
assets which, under sound actuarial 
principles, will be sufficient to meet 
future obligations under the plan. Such 
an account must be preserved for the 
purpose intended. (S. Rep. No. 963, p. 
6.) 
■ 43. Amend § 5.29 by revising 
paragraph (e) and adding paragraph (g) 
to read as follows: 


§ 5.29 Specific fringe benefits. 
* * * * * 


(e) Where the plan is not of the 
conventional type described in the 
preceding paragraph (d) of this section, 
the Secretary must examine the facts 
and circumstances to determine 
whether fringe benefits under the plan 
are ‘‘bona fide’’ in accordance with 
requirements of the Act. This is 
particularly true with respect to 


unfunded plans discussed in § 5.28. 
Contractors or subcontractors seeking 
credit under the Act for costs incurred 
for such plans must request specific 
approval from the Secretary under 
§ 5.5(a)(1)(iv). 
* * * * * 


(g) For a contractor or subcontractor to 
take credit for the costs of an 
apprenticeship program, it must meet 
the following requirements: 


(1) The program, in addition to 
meeting all other relevant requirements 
for fringe benefits in this subpart, must 
be registered with the Department of 
Labor’s Employment and Training 
Administration, Office of 
Apprenticeship (‘‘OA’’), or with a State 
Apprenticeship Agency recognized by 
the OA. 


(2) The contractor or subcontractor 
may only take credit for the actual costs 
incurred for the apprenticeship 
program, such as instruction, books, and 
tools or materials; it may not take credit 
for voluntary contributions beyond the 
costs actually incurred for the 
apprenticeship program. 


(3) Costs incurred for the 
apprenticeship for one classification of 
laborer or mechanic may not be used to 
offset costs incurred for another 
classification. 


(4) In applying the annualization 
principle to compute the allowable 
fringe benefit credit pursuant to § 5.25, 
the total number of working hours of 
employees to which the cost of an 
apprenticeship program is attributable is 
limited to the total number of hours 
worked by laborers and mechanics in 
the apprentice’s classification. For 
example, if a contractor enrolls an 
employee in an apprenticeship program 
for carpenters, the permissible hourly 
Davis-Bacon credit is determined by 
dividing the cost of the program by the 
total number of hours worked by the 
contractor’s carpenters and carpenters’ 
apprentices on covered and non-covered 
projects during the time period to which 
the cost is attributable, and such credit 
may only be applied against the 
contractor’s prevailing wage obligations 
for all carpenters and carpenters’ 
apprentices for each hour worked on the 
covered project. 
■ 44. Revise § 5.30 to read as follows: 


§ 5.30 Types of wage determinations. 


(a) When fringe benefits are prevailing 
for various classes of laborers and 
mechanics in the area of proposed 
construction, such benefits are 
includable in any Davis-Bacon wage 
determination. The illustrations 
contained in paragraph (c) of this 
section demonstrate how fringe benefits 
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may be listed on wage determinations in 
such cases. 


(b) Wage determinations do not 
include fringe benefits for various 
classes of laborers and mechanics 


whenever such benefits do not prevail 
in the area of proposed construction. 
When this occurs, the wage 
determination will contain only the 
basic hourly rates of pay which are 


prevailing for the various classes of 
laborers and mechanics. An illustration 
of this situation is contained in 
paragraph (c) of this section. 


(c) Illustrations: 


Classification Rate Fringes 


Bricklayer .................................................. $21.96 $0.00. 
Electrician ................................................. 47.65 3%+$14.88. 
Elevator mechanic .................................... 48.60 $35.825+a+b. 


a. Paid Holidays: New Year’s Day, Memorial Day, Independence Day, Labor Day, 
Veterans’ Day, Thanksgiving Day, Christmas Day and the Friday after Thanks-
giving. 


b. Vacations: Employer contributes 8% of basic hourly rate for 5 years or more of 
service; 6% of basic hourly rate for 6 months to 5 years of service as vacation 
pay credit. 


Ironworker, structural ................................ 32.00 12.01. 
Laborer: Common or general ................... 15.21 4.54. 
Operator: Bulldozer ................................... 15.40 1.90. 
Plumber (excludes HVAC duct, pipe and 


unit installation).
38.38 16.67. 


Note 1 to paragraph (c): (This format is not necessarily in the exact form in which determinations will issue; it is for illustration only.) 


■ 45. Revise § 5.31 to read as follows: 


§ 5.31 Meeting wage determination 
obligations. 


(a) A contractor or subcontractor 
performing work subject to a Davis- 
Bacon wage determination may 
discharge their minimum wage 
obligations for the payment of both 
straight time wages and fringe benefits 
by paying in cash, making payments or 
incurring costs for ‘‘bona fide’’ fringe 
benefits of the types listed in the 
applicable wage determination or 
otherwise found prevailing by the 
Secretary of Labor, or by a combination 
thereof. 


(b) A contractor or subcontractor may 
discharge their obligations for the 
payment of the basic hourly rates and 
the fringe benefits where both are 
contained in a wage determination 
applicable to their laborers or 
mechanics in the following ways: 


(1) By paying not less than the basic 
hourly rate to the laborers or mechanics 
and by making contributions for ‘‘bona 
fide’’ fringe benefits in a total amount 
not less than the total of the fringe 
benefits required by the wage 
determination. For example, the 
obligations for ‘‘Laborer: common or 
general’’ in the illustration in § 5.30(c) 
will be met by the payment of a straight 
time hourly rate of not less than $15.21 
and by contributions of not less than a 


total of $4.54 an hour for ‘‘bona fide’’ 
fringe benefits; or 


(2) By paying in cash directly to 
laborers or mechanics for the basic 
hourly rate and by making an additional 
cash payment in lieu of the required 
benefits. For example, where an 
employer does not make payments or 
incur costs for fringe benefits, they 
would meet their obligations for 
‘‘Laborer: common or general’’ in the 
illustration in § 5.30(c), by paying 
directly to the laborers a straight time 
hourly rate of not less than $19.75 
($15.21 basic hourly rate plus $4.54 for 
fringe benefits); or 


(3) As stated in paragraph (a) of this 
section, the contractor or subcontractor 
may discharge their minimum wage 
obligations for the payment of straight 
time wages and fringe benefits by a 
combination of the methods illustrated 
in paragraphs (b)(1) through (2) of this 
section. Thus, for example, their 
obligations for ‘‘Laborer: common or 
general’’ may be met by an hourly rate, 
partly in cash and partly in payments or 
costs for fringe benefits which total not 
less than $19.75 ($15.21 basic hourly 
rate plus $4.54 for fringe benefits). 
■ 46. Add § 5.33 to read as follows: 


§ 5.33 Administrative expenses of a 
contractor or subcontractor. 


Administrative expenses incurred by 
a contractor or subcontractor in 


connection with the administration of a 
fringe benefit plan are not creditable as 
fringe benefits. For example, a 
contractor or subcontractor may not take 
credit for the cost of an office employee 
who fills out medical insurance claim 
forms for submission to an insurance 
carrier. 
■ 47. Add subpart C, consisting of 
§ 5.40, to read as follows: 


Subpart C—Severability 


§ 5.40 Severability. 


The provisions of this part are 
separate and severable and operate 
independently from one another. If any 
provision of this part is held to be 
invalid or unenforceable by its terms, or 
as applied to any person or 
circumstance, or stayed pending further 
agency action, the provision is to be 
construed so as to continue to give the 
maximum effect to the provision 
permitted by law, unless such holding 
is one of utter invalidity or 
unenforceability, in which event the 
provision is severable from this part and 
will not affect the remaining provisions. 


Signed this 9th day of March, 2022. 
Jessica Looman, 
Acting Administrator, Wage and Hour 
Division. 
[FR Doc. 2022–05346 Filed 3–17–22; 8:45 am] 


BILLING CODE 4510–27–P 
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1 See §§ 13101(f), 13102(k), 13104(d), 13105(a), 
13204(a)(1), 13303(a)(1), 13304(d), 13404(d), 
13501(a), 13701(a), 13702(a), and 13704(a) of the 
IRA. 


III. Public Participation 


The meeting listed in this notice will 
be open to the public virtually. Please 
see the website not later than five 
working days before the meeting for 
details on viewing the meeting on 
YouTube. 


If you are in need of assistance or 
require reasonable accommodation for 
this meeting, please contact the person 
listed in the FOR FURTHER INFORMATION 
CONTACT section at least ten calendar 
days before the meeting. Sign and oral 
interpretation can be made available if 
requested ten calendar days before the 
meeting. 


Interested members of the public may 
submit relevant written statements for 
the COMSTAC members to consider 
under the advisory process. Statements 
may concern the issues and agenda 
items mentioned above and/or 
additional issues that may be relevant to 
the U.S. commercial space 
transportation industry. Interested 
parties wishing to submit written 
statements should contact the person 
listed in the FOR FURTHER INFORMATION 
CONTACT section in writing (mail or 
email) 10 DAYS IN ADVANCE OF THE 
MEETING so that the information can be 
made available to COMSTAC members 
for their review and consideration 
before the meeting. Written statements 
should be supplied in the following 
formats: One hard copy with the 
original signature and/or one electronic 
copy via email. Portable Document 
Format (PDF) attachments are preferred 
for email submissions. A detailed 
agenda will be posted on the FAA 
website at https://www.faa.gov/space/ 
additional_information/comstac/. 


Issued in Washington, DC. 
James A. Hatt, 
Designated Federal Officer, Commercial 
Space Transportation Advisory Committee, 
Federal Aviation Administration, Department 
of Transportation. 
[FR Doc. 2022–26078 Filed 11–29–22; 8:45 am] 


BILLING CODE 4910–13–P 


DEPARTMENT OF THE TREASURY 


Internal Revenue Service 


[2022–61] 


Prevailing Wage and Apprenticeship 
Initial Guidance Under Section 
45(b)(6)(B)(ii) and Other Substantially 
Similar Provisions 


AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Notice of initial guidance. 


SUMMARY: This notice provides guidance 
on the prevailing wage and 
apprenticeship requirements that 
generally apply to certain provisions of 
the Internal Revenue Code (Code), as 
amended by the Inflation Reduction Act 
of 2022. This notice also serves as the 
published guidance establishing the 60- 
day period described in those 
provisions of the Code with respect to 
the applicability of the prevailing wage 
and apprenticeship requirements. 
Finally, this notice provides guidance 
for determining the beginning of 
construction of a facility for certain 
credits allowed under the Code, and the 
beginning of installation of certain 
property with respect to the energy 
efficient commercial buildings 
deduction under the Code. This notice 
affects facilities the construction of 
which began, or certain property the 
installation of which began, on or after 
January 30, 2023. The Department of the 
Treasury (Treasury Department) and the 
IRS anticipate issuing proposed 
regulations and other guidance with 
respect to the prevailing wage and 
apprenticeship requirements. 
DATES: January 30, 2023 is the date that 
is 60 days after the Secretary of the 
Treasury or her delegate (Secretary) 
publishes the guidance described in 26 
U.S.C. 30C(g)(1)(C)(i), 45(b)(6)(B)(ii), 
45Q(h)(2), 45V(e)(2)(A)(i), 
45Y(a)(2)(B)(ii), 48(a)(9)(B)(ii), 
48E(a)(2)(A)(ii)(II) and (a)(2)(B)(ii)(II), 
and 179D(b)(3)(B)(i). 
FOR FURTHER INFORMATION CONTACT: 
Alexander Scott, CC:PSI:6, Internal 
Revenue Service, 1111 Constitution 
Avenue NW, Washington, DC 20224, at 
(202) 317–6853 (not a toll-free call). 
SUPPLEMENTARY INFORMATION: 


Section 1. Purpose 
Public Law 117–169, 136 Stat. 1818 


(August 16, 2022), commonly known as 
the Inflation Reduction Act of 2022 
(IRA), amended §§ 30C, 45, 45L, 45Q, 
45U, 45V, 45Y, 45Z, 48, 48C, 48E, and 
179D of the Internal Revenue Code 
(Code) to add prevailing wage and 
apprenticeship requirements to qualify 
for increased credit or deduction 
amounts.1 This notice provides 
guidance on the prevailing wage and 
apprenticeship requirements that 
generally apply to those sections of the 
Code. This notice also serves as the 
published guidance under 
§§ 30C(g)(1)(C)(i), 45(b)(6)(B)(ii), 
45Q(h)(2), 45V(e)(2)(A)(i), 
45Y(a)(2)(B)(ii), 48(a)(9)(B)(ii), 


48E(a)(2)(A)(ii)(II) and (a)(2)(B)(ii)(II), 
and 179D(b)(3)(B)(i) establishing the 60- 
day period described in such sections 
with respect to the applicability of the 
prevailing wage and apprenticeship 
requirements. Finally, this notice 
provides guidance for determining the 
beginning of construction under §§ 30C, 
45, 45Q, 45V, 45Y, 48, and 48E, and the 
beginning of installation under § 179D 
solely for purposes of § 179D(b)(3)(B)(i). 


The Department of the Treasury 
(Treasury Department) and the Internal 
Revenue Service (IRS) anticipate issuing 
proposed regulations and other 
guidance with respect to the prevailing 
wage and apprenticeship requirements. 


Section 2. Background 
.01 Increased Tax Benefits For 


Satisfying Certain Prevailing Wage and 
Apprenticeship or Construction and 
Installation Requirements. 


(1) In General. Increased credit 
amounts are available under §§ 30C, 45, 
45Q, 45V, 45Y, 45Z, 48, 48C, and 48E, 
and an increased deduction is available 
under § 179D, for taxpayers satisfying 
certain prevailing wage and 
apprenticeship requirements. Increased 
credit amounts are available under 
§§ 45L and 45U for taxpayers satisfying 
certain prevailing wage requirements. 
The general concepts and provisions 
relating to the increased tax benefits 
under § 45(b)(6), (7), and (8) are similar 
to those under each of these other Code 
sections. Therefore, only the relevant 
provisions under § 45(b)(6), (7), and (8) 
are discussed in section 2.01(2) and (3) 
of this notice. 


(2) Prevailing Wage Requirements. 
Section 45(b)(7)(A) provides that to 
meet the prevailing wage requirements 
with respect to any qualified facility, a 
taxpayer must ensure that any laborers 
and mechanics employed by the 
taxpayer or any contractor or 
subcontractor in: (i) the construction of 
such facility, and (ii) the alteration or 
repair of such facility (with respect to 
any taxable year, for any portion of such 
taxable year that is within the 10-year 
period beginning on the date the 
qualified facility is originally placed in 
service), are paid wages at rates not less 
than the prevailing rates for 
construction, alteration, or repair of a 
similar character in the locality in 
which such facility is located as most 
recently determined by the Secretary of 
Labor, in accordance with subchapter IV 
of chapter 31 of title 40, United States 
Code (Prevailing Wage Rate 
Requirements). Section 45(b)(7)(B) 
provides correction and penalty 
mechanisms for a taxpayer’s failure to 
satisfy the requirements under 
§ 45(b)(7)(A). 
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2 Effective November 25, 2022, 29 CFR part 29 is 
no longer divided into subparts A and B because 
subpart B (Industry Recognized Apprenticeship 
Programs) was rescinded in a final rule published 
on September 26, 2022. See 87 FR 58269. 


3 Certain facilities are exempt from the prevailing 
wage and apprenticeship requirements. See, for 
example, § 45(b)(6)(B)(i). 


4 Notice 2013–29, 2013–20 I.R.B. 1085; clarified 
by Notice 2013–60, 2013–44 I.R.B. 431; clarified 
and modified by Notice 2014–46, 2014–36 I.R.B. 
520; updated by Notice 2015–25, 2015–13 I.R.B. 
814; clarified and modified by Notice 2016–31, 
2016–23 I.R.B. 1025; updated, clarified, and 
modified by Notice 2017–04, 2017–4 I.R.B. 541; 
Notice 2018–59, 2018–28 I.R.B. 196; modified by 
Notice 2019–43, 2019–31 I.R.B. 487; modified by 
Notice 2020–41, 2020–25 I.R.B. 954; clarified and 
modified by Notice 2021–5, 2021–3 I.R.B. 479; 
clarified and modified by Notice 2021–41, 2021–29 
I.R.B. 17. 


5 Notice 2020–12, 2020–11 I.R.B. 495. 
6 Notice 2018–59, 2018–28 I.R.B. 196; modified by 


Notice 2019–43; modified by Notice 2020–41; 
clarified and modified by Notice 2021–5; clarified 
and modified by Notice 2021–41. 


7 For § 45, see Notice 2013–29, section 4.02(1); 
Notice 2016–31, section 5.03; for § 45Q, see Notice 
2020–12, section 5.03; and for § 48, see Notice 
2018–59, section 4.03. 


(3) Apprenticeship Requirements. 
Section 45(b)(8)(A)(i) provides that to 
meet the apprenticeship requirements 
taxpayers must ensure that, with respect 
to the construction of any qualified 
facility, not less than the applicable 
percentage of the total labor hours of the 
construction, alteration, or repair work 
(including such work performed by any 
contractor or subcontractor) with 
respect to such facility is, subject to 
§ 45(b)(8)(B), performed by qualified 
apprentices (Apprenticeship Labor Hour 
Requirements). Under § 45(b)(8)(A)(ii), 
for purposes of § 45(b)(8)(A)(i), the 
applicable percentage is: (i) in the case 
of a qualified facility the construction of 
which begins before January 1, 2023, 10 
percent, (ii) in the case of a qualified 
facility the construction of which begins 
after December 31, 2022, and before 
January 1, 2024, 12.5 percent, and (iii) 
in the case of a qualified facility the 
construction of which begins after 
December 31, 2023, 15 percent. 


Section 45(b)(8)(B) provides that the 
requirement under § 45(b)(8)(A)(i) is 
subject to any applicable requirements 
for apprentice-to-journeyworker ratios 
of the Department of Labor or the 
applicable State Apprenticeship Agency 
(Apprenticeship Ratio Requirements). 
Section 45(b)(8)(C) provides that each 
taxpayer, contractor, or subcontractor 
who employs 4 or more individuals to 
perform construction, alteration, or 
repair work with respect to the 
construction of a qualified facility must 
employ 1 or more qualified apprentices 
to perform such work (Apprenticeship 
Participation Requirements). 


Under § 45(b)(8)(D)(i), a taxpayer is 
not treated as failing to satisfy the 
requirements of § 45(b)(8) if: (i) the 
taxpayer satisfies the requirements 
described in § 45(b)(8)(D)(ii) (Good Faith 
Effort Exception), or (ii) subject to 
§ 45(b)(8)(D)(iii) (Intentional Disregard 
Provision), in the case of any failure by 
the taxpayer to satisfy the requirement 
under § 45(b)(8)(A) and (C) with respect 
to the construction, alteration, or repair 
work on any qualified facility to which 
§ 45(b)(8)(D)(i)(I) does not apply, the 
taxpayer makes payment to the 
Secretary of the Treasury or her delegate 
(Secretary) of a penalty in an amount 
equal to the product of $50 multiplied 
by the total labor hours for which the 
requirement described in § 45(b)(8)(A) 
and (C) was not satisfied with respect to 
the construction, alteration, or repair 
work on such qualified facility. 


Under the Good Faith Effort 
Exception described in § 45(b)(8)(D)(ii), 
a taxpayer is deemed to have satisfied 
the apprenticeship requirements with 
respect to a qualified facility if the 
taxpayer has requested qualified 


apprentices from a registered 
apprenticeship program, as defined in 
§ 3131(e)(3)(B), and: (i) such request has 
been denied, provided that such denial 
is not the result of a refusal by the 
taxpayer or any contractors or 
subcontractors engaged in the 
performance of construction, alteration, 
or repair work with respect to such 
qualified facility to comply with the 
established standards and requirements 
of the registered apprenticeship 
program, or (ii) the registered 
apprenticeship program fails to respond 
to such request within 5 business days 
after the date on which such registered 
apprenticeship program received such 
request. 


Under the Intentional Disregard 
Provision, if the Secretary determines 
that any failure described in 
§ 45(b)(8)(D)(i)(II) is due to intentional 
disregard of the requirements under 
§ 45(b)(8)(A) and (C), § 45(b)(8)(D)(i)(II) 
is applied by substituting ‘‘$500’’ for 
‘‘$50.’’ 


Under § 45(b)(8)(E)(i), the term ‘‘labor 
hours’’ means the total number of hours 
devoted to the performance of 
construction, alteration, or repair work 
by any individual employed by the 
taxpayer or by any contractor or 
subcontractor. This term excludes any 
hours worked by foremen, 
superintendents, owners, or persons 
employed in a bona fide executive, 
administrative, or professional capacity 
(within the meaning of those terms in 
part 541 of title 29, Code of Federal 
Regulations). 


Under § 45(b)(8)(E)(ii), the term 
‘‘qualified apprentice’’ means an 
individual who is employed by the 
taxpayer or by any contractor or 
subcontractor and who is participating 
in a registered apprenticeship program, 
as defined in § 3131(e)(3)(B). 


Section 3131(e)(3)(B) defines a 
registered apprenticeship program as an 
apprenticeship registered under the Act 
of August 16, 1937 (commonly known 
as the National Apprenticeship Act, 50 
Stat. 664, chapter 663, 29 U.S.C. 50 et 
seq.) that meets the standards of subpart 
A of part 29 and part 30 of title 29 of 
the Code of Federal Regulations.2 


.02 Beginning of Construction. 
(1) In General. A qualified facility, 


property, project, or equipment, are 
hereafter referred to as a ‘‘facility’’ in 
this notice. A facility generally must 
meet the prevailing wage and 
apprenticeship requirements to receive 
the increased credit or deduction 


amounts under §§ 30C, 45, 45Q, 45V, 
45Y, 48, 48E, and 179D if construction 
(or installation for purposes of § 179D) 
of the facility begins on or after the date 
60 days after the Secretary publishes 
guidance with respect to the prevailing 
wage and apprenticeship requirements 
of the Code.3 The IRS has issued notices 
under §§ 45,4 45Q,5 and 48 6 
(collectively, IRS Notices) that provide 
guidance for determining when 
construction begins for purposes of 
§§ 45, 45Q, and 48, respectively, 
including a safe harbor regarding the 
continuity requirement (described in 
section 2.02(3) of this notice). 


(2) Establishing Beginning of 
Construction. The IRS Notices describe 
two methods that a taxpayer may use to 
establish that construction of a facility 
begins: (i) by starting physical work of 
a significant nature (Physical Work 
Test), and (ii) by paying or incurring 
five percent or more of the total cost of 
the facility (Five Percent Safe Harbor). 


(i) Physical Work Test. Under the 
Physical Work Test, construction of a 
facility begins when physical work of a 
significant nature begins, provided that 
the taxpayer maintains a continuous 
program of construction. This test 
focuses on the nature of the work 
performed, not the amount or the costs. 
Assuming the work performed is of a 
significant nature, there is no fixed 
minimum amount of work or monetary 
or percentage threshold required to 
satisfy the Physical Work Test. Physical 
work of significant nature does not 
include preliminary activities, even if 
the cost of those preliminary activities 
is properly included in the depreciable 
basis of the facility.7 For purposes of the 
Physical Work Test, preliminary 
activities include, but are not limited to, 
planning or designing, securing 
financing, exploring, researching, 
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8 For § 45, see Notice 2013–29, section 4.02(1); 
Notice 2016–31, section 5.03; for § 45Q, see Notice 
2020–12, section 5.03; and for § 48, see Notice 
2018–59, section 4.03. 


9 For § 45, see Notice 2013–29, section 4.03(1); for 
§ 45Q, see Notice 2020–12, section 8.02(1); for § 48, 
see Notice 2018–59, section 7.03(1). 


10 For § 45, see Notice 2013–29, sections 4.01 and 
4.03; for § 45Q, see Notice 2020–12, section 8.02; 
and for § 48, see Notice 2018–59, section 7.03. 


11 For § 45, see Notice 2013–29, section 4.02(2); 
for § 45Q, see Notice 2020–12, section 5.04; and for 
§ 48, see Notice 2018–59, section 4.04. 


12 For § 45, see Notice 2013–29, section 5.01(1); 
for § 48, see Notice 2018–59, section 5.02; and for 
§ 45Q, see Notice 2020–12, section 6.02. 


13 For § 45, see Notice 2013–29, section 5.01(2); 
for § 48, see Notice 2018–59, section 7.03; for § 45Q, 
see Notice 2020–12, section 8.02. 


14 Notice 2016–31, section 3. 
15 Notice 2018–59, section 6.05. 
16 Notice 2020–12, section 7.05. 
17 Notice 2021–5. Projects under §§ 45 and 48 


may also be eligible for the extended Continuity 
Safe Harbors provided for in Notices 2020–41 and 
2021–41 due to the COVID–19 pandemic depending 
on when construction began with respect to those 
projects. 


18 See also §§ 30C(g)(4), 45L(g)(3), 45Q(h)(5), 
45U(d)(3), 45V(e)(5), 45Y(f), 45Z(e), 48(a)(16), 
48E(i), and 179D(b)(6). 


obtaining permits, licensing, conducting 
surveys, environmental and engineering 
studies, or clearing a site.8 


Work performed by the taxpayer and 
work performed for the taxpayer by 
other persons under a binding written 
contract 9 that is entered into prior to the 
manufacture, construction, or 
production of the property for use by 
the taxpayer in the taxpayer’s trade or 
business (or for the taxpayer’s 
production of income) is taken into 
account in determining whether 
construction has begun.10 Both on-site 
and off-site work (performed either by 
the taxpayer or by another person under 
a binding written contract) may be taken 
into account for purposes of 
demonstrating that physical work of a 
significant nature has begun. Physical 
work of a significant nature does not 
include work (performed either by the 
taxpayer or by another person under a 
binding written contract) to produce 
property that is either in existing 
inventory or is normally held in 
inventory by a vendor.11 


(ii) Five Percent Safe Harbor. Under 
the Five Percent Safe Harbor, 
construction of a facility will be 
considered as having begun if: (i) a 
taxpayer pays or incurs (within the 
meaning of § 1.461–1(a)(1) and (2)) five 
percent or more of the total cost of the 
facility, and (ii) thereafter, the taxpayer 
makes continuous efforts to advance 
towards completion of the facility. All 
costs properly included in the 
depreciable basis of the facility are 
taken into account to determine whether 
the Five Percent Safe Harbor has been 
met.12 For property that is 
manufactured, constructed, or produced 
for the taxpayer by another person 
under a binding written contract with 
the taxpayer, costs incurred with respect 
to the property by the other person 
before the property is provided to the 
taxpayer are deemed incurred by the 
taxpayer when the costs are incurred by 
the other person under the principles of 
§ 461.13 


(3) Continuity Requirement and 
Continuity Safe Harbor. The IRS 
Notices, as clarified and modified by 
Notice 2021–41, provide that for 
purposes of the Physical Work Test and 
Five Percent Safe Harbor, taxpayers 
must demonstrate either continuous 
construction or continuous efforts 
(Continuity Requirement) regardless of 
whether the Physical Work Test or the 
Five Percent Safe Harbor was used to 
establish the beginning of construction. 
Whether a taxpayer meets the 
Continuity Requirement under either 
test is determined by the relevant facts 
and circumstances. The IRS will closely 
scrutinize a facility and may determine 
that the beginning of construction is not 
satisfied with respect to a facility if a 
taxpayer does not meet the Continuity 
Requirement. 


The IRS Notices, as subsequently 
modified and clarified, also provide for 
a ‘‘Continuity Safe Harbor’’ under which 
a taxpayer will be deemed to satisfy the 
Continuity Requirement provided a 
qualified facility is placed in service no 
more than four calendar years after the 
calendar year during which 
construction of the qualified facility 
began for purposes of §§ 45 14 and 48,15 
and no more than six calendar years 
after the calendar year during which 
construction of the qualified facility or 
carbon capture equipment began for 
purposes of § 45Q.16 Certain offshore 
projects and projects built on federal 
land under §§ 45 and 48 satisfy the 
Continuity Requirement if such a 
project is placed into service no more 
than 10 calendar years after the calendar 
year during which construction of the 
project began.17 


.03 Recordkeeping. 
Section 6001 provides that every 


person liable for any tax imposed by the 
Code, or for the collection thereof, must 
keep such records as the Secretary may 
from time to time prescribe. Section 
1.6001–1(a) provides that any person 
subject to income tax must keep such 
permanent books of account or records, 
including inventories, as are sufficient 
to establish the amount of gross income, 
deductions, credits, or other matters 
required to be shown by such person in 
any return of such tax. Section 1.6001– 
1(e) provides that the books and records 
required by § 1.6001–1 must be retained 
so long as the contents thereof may 


become material in the administration 
of any internal revenue law. 


Section 45(b)(12) authorizes the 
Secretary to issue such regulations or 
other guidance as the Secretary 
determines necessary to carry out the 
purposes of § 45(b), including 
regulations or other guidance that 
provide requirements for recordkeeping 
or information reporting for purposes of 
administering the requirements of 
§ 45(b).18 


Section 3. Guidance With Respect to 
Prevailing Wage Rate Requirements 


.01 How to Satisfy Prevailing Wage 
Rate Requirements. The Prevailing 
Wage Rate Requirements under 
§ 45(b)(7)(A) and the substantially 
similar provisions set forth in §§ 30C, 
45L, 45Q, 45U, 45V, 45Y, 45Z, 48, 48C, 
48E, and 179D will be satisfied if: 


(1) The taxpayer satisfies the 
Prevailing Wage Rate Requirements 
with respect to any laborer or mechanic 
employed in the construction, 
alteration, or repair of a facility, 
property, project, or equipment by the 
taxpayer or any contractor or 
subcontractor of the taxpayer; and 


(2) The taxpayer maintains and 
preserves sufficient records, including 
books of account or records for work 
performed by contractors or 
subcontractors of the taxpayer, to 
establish that such laborers and 
mechanics were paid wages not less 
than such prevailing rates, in 
accordance with the general 
recordkeeping requirements under 
§ 6001 and § 1.6001–1, et seq. 


.02 Prevailing Wage Determinations. If 
the Secretary of Labor has published on 
www.sam.gov a prevailing wage 
determination for the geographic area 
and type or types of construction 
applicable to the facility, including all 
labor classifications for the 
construction, alteration, or repair work 
that will be done on the facility by 
laborers or mechanics, that wage 
determination contains the prevailing 
rates for the laborers or mechanics who 
perform work on the facility as most 
recently determined by the Secretary of 
Labor in accordance with subchapter IV 
of chapter 31 of title 40, United States 
Code, as identified in § 45(b)(7)(A). The 
following procedures described in 
section 3.02 of this notice are designed 
to be used to request an unlisted 
classification only in the limited 
circumstance when no labor 
classification on the applicable 


VerDate Sep<11>2014 16:58 Nov 29, 2022 Jkt 259001 PO 00000 Frm 00044 Fmt 4703 Sfmt 4703 E:\FR\FM\30NON1.SGM 30NON1lo
tte


r 
on


 D
S


K
11


X
Q


N
23


P
R


O
D


 w
ith


 N
O


T
IC


E
S


1



http://www.sam.gov





73583 Federal Register / Vol. 87, No. 229 / Wednesday, November 30, 2022 / Notices 


19 The taxpayer is not required to follow any other 
procedure to request a wage determination or a 
wage rate under § 45(b)(7)(A), including submission 
of the Form SF–1444. 


20 Prevailing wage determinations and the 
applicable procedures are described in section 3.02 
of this notice, above. 


prevailing wage determination applies 
to the planned work. 


If the Secretary of Labor has not 
published a prevailing wage 
determination for the geographic area 
and type of construction for the facility 
on www.sam.gov, or the Secretary of 
Labor has issued a prevailing wage 
determination for the geographic area 
and type of construction, but one or 
more labor classifications for the 
construction, alteration, or repair work 
that will be done on the facility by 
laborers or mechanics is not listed, then 
the taxpayer can rely on the procedures 
established by the Secretary of Labor for 
purposes of the requirement to pay 
prevailing rates determined by the 
Secretary of Labor in accordance with 
subchapter IV of chapter 31 of title 40, 
United States Code.19 To rely on the 
procedures to request a wage 
determination or wage rate, and to rely 
on the wage determination or rate 
provided in response to the request, the 
taxpayer must contact the Department of 
Labor, Wage and Hour Division via 
email at IRAprevailingwage@dol.gov 
and provide the Wage and Hour 
Division with the type of facility, 
facility location, proposed labor 
classifications, proposed prevailing 
wage rates, job descriptions and duties, 
and any rationale for the proposed 
classifications. The taxpayer may use 
these procedures to request a wage 
determination, or wage rates for the 
unlisted classifications, applicable to 
the construction, alteration, or repair of 
the facility. After review, the 
Department of Labor, Wage and Hour 
Division will notify the taxpayer as to 
the labor classifications and wage rates 
to be used for the type of work in 
question in the area in which the facility 
is located. 


Questions regarding the applicability 
of a wage determination or its listed 
classifications and wage rates should be 
directed to the Department of Labor, 
Wage and Hour Division via email at 
IRAprevailingwage@dol.gov. 


For purposes of the Prevailing Wage 
Rate Requirements, the prevailing rate 
for qualified apprentices hired through 
a registered apprenticeship program 
may be less than the corresponding 
prevailing rate for journeyworkers of the 
same classification, as described in 29 
CFR 5.5(a)(4)(i). 


For purposes of the Prevailing Wage 
Requirements for the § 179D deduction, 
the prevailing wage rate for installation 
of energy efficient commercial building 


property, energy efficient building 
retrofit property, or property installed 
pursuant to a qualified retrofit plan, is 
determined with respect to the 
prevailing wage rate for construction, 
alteration, or repair of a similar 
character in the locality in which such 
property is located, as most recently 
determined by the Secretary of Labor, in 
accordance with subchapter IV of 
chapter 31 of title 40, United States 
Code. 


.03 Definitions. For purposes of the 
Prevailing Wage Rate Requirement and 
the associated recordkeeping 
requirements the following definitions 
apply. 


(1) A taxpayer, contractor, or 
subcontractor is considered to ‘‘employ’’ 
an individual if the individual performs 
services for the taxpayer, contractor, or 
subcontractor in exchange for 
remuneration, regardless of whether the 
individual would be characterized as an 
employee or an independent contractor 
for other Federal tax purposes. 


(2) The terms ‘‘wage’’ and ‘‘wages’’ 
means ‘‘wages’’ as defined under 29 
CFR 5.2(p), including any bona fide 
fringe benefits as defined therein. 


(3) The term ‘‘laborer or mechanic’’ 
means ‘‘laborer or mechanic’’ as defined 
under 29 CFR 5.2(m). 


(4) The term ‘‘construction, alteration, 
or repair’’ means ‘‘construction, 
prosecution, completion, or repair’’ as 
defined under 29 CFR 5.2(j). 


(5) The term ‘‘prevailing wage’’ means 
the wage listed for a particular 
classification of laborer or mechanic on 
the applicable wage determination for 
the type of construction and the 
geographic area or other applicable 
wage as determined by the Secretary of 
Labor. 


(6) The term ‘‘prevailing wage 
determination’’ means a wage 
determination issued by the Department 
of Labor and published on 
www.sam.gov.20 


.04 Examples. 
(1) Example 1. A taxpayer employs 


laborers and mechanics to construct a 
facility. The taxpayer also uses a 
contractor and subcontractor to 
construct the facility. The Department of 
Labor has issued a prevailing wage 
determination that applies to the type of 
construction that the laborers and 
mechanics perform for the county in 
which the facility is located. The 
taxpayer ensures that the taxpayer, 
contractor, and subcontractor pay each 
laborer and mechanic a wage rate equal 
to the applicable rates for their 


respective labor classifications listed in 
this prevailing wage determination. The 
taxpayer maintains records that are 
sufficient to establish that the taxpayer 
and the taxpayer’s contractor and 
subcontractor paid wages not less than 
such prevailing wage rates. Such 
records include but are not limited to, 
identifying the applicable wage 
determination, the laborers and 
mechanics who performed construction 
work on the facility, the classifications 
of work they performed, their hours 
worked in each classification, and the 
wage rates paid for the work. Under 
these facts, the taxpayer will be 
considered to have satisfied the 
Prevailing Wage Rate Requirements 
with respect to the facility. 


(2) Example 2. The facts are the same 
as in Example 1, except that the 
Department of Labor has not issued an 
applicable prevailing wage 
determination for the relevant type of 
construction and geographic area in 
which the facility is being constructed. 
The taxpayer contacts the Department of 
Labor, Wage and Hour Division under 
the procedures described in section 3.02 
of this notice. After review, the 
Department of Labor, Wage and Hour 
Division notifies the taxpayer as to the 
labor classifications and wage rates to be 
used for the type of construction work 
in question in the area in which the 
facility is located. The taxpayer ensures 
that the taxpayer, contractor, and 
subcontractor pay each laborer and 
mechanic a wage rate equal to the 
applicable rates for the respective 
classifications listed in this wage 
determination. 


The taxpayer maintains records, 
which include the additional prevailing 
wage rates provided by the Department 
of Labor to establish that the taxpayer 
and the taxpayer’s contractor and 
subcontractor paid wages not less than 
such prevailing wage rates. Under these 
facts, the taxpayer will be considered to 
have satisfied the Prevailing Wage Rate 
Requirements with respect to the 
facility. 


(3) Example 3. The facts are the same 
as in Example 1, except that the 
Department of Labor has issued a 
prevailing wage determination that 
applies to the type of construction that 
the laborers and mechanics are hired to 
perform for the county in which the 
facility is located, but that wage 
determination does not include a 
classification of laborer or mechanic 
that will be used to complete the 
construction work on the facility (for 
example, electrician, carpenter, laborer, 
etc.). The taxpayer contacts the 
Department of Labor, Wage and Hour 
Division under the procedures 
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21 Described in section 2.01(3) of this notice, 
above. 


22 Registered apprenticeship programs can be 
located using the Office of Apprenticeship’s partner 
finder tool, available at https://
www.apprenticeship.gov/partner-finder and 
through the applicable State Apprenticeship 


Agency, https://www.apprenticeship.gov/about-us/ 
state-offices. 


23 This definition does not alter any of the 
existing legal requirements pertaining to the proper 
classification of qualified apprentices in registered 
apprenticeship programs as employees for purposes 
of certain Federal laws and regulations. 


described in section 3.02 of this notice. 
After review, including confirming that 
no labor classification on the applicable 
prevailing wage determination that 
applies to the work exists, the 
Department of Labor, Wage and Hour 
Division notifies the taxpayer as to the 
wage rate to be paid regarding the 
additional classification. The taxpayer 
ensures that the taxpayer, contractor, 
and subcontractor pay each laborer and 
mechanic a wage rate equal to the 
applicable rates for their respective 
labor classifications listed in the 
prevailing wage determination, 
including the additional wage rates 
provided by the Department of Labor. 


The taxpayer maintains records, 
which include the additional wage rates 
provided by the Department of Labor to 
establish that the taxpayer and 
taxpayer’s contractor and subcontractor 
paid wages not less than prevailing 
wage rates. Under these facts, the 
taxpayer will be considered to have 
satisfied the Prevailing Wage Rate 
Requirements with respect to the 
facility. 


Section 4. Guidance With Respect to 
Apprenticeship Requirements 


.01 How to Satisfy Apprenticeship 
Requirements. A taxpayer satisfies the 
apprenticeship requirements described 
in § 45(b)(8) if: 


(1) The taxpayer satisfies the 
Apprenticeship Labor Hour 
Requirements, subject to any applicable 
Apprenticeship Ratio Requirements; 


(2) The taxpayer satisfies the 
Apprenticeship Participation 
Requirements; and 


(3) The taxpayer complies with the 
general recordkeeping requirements 
under § 6001 and § 1.6001–1, including 
maintaining books of account or records 
for contractors or subcontractors of the 
taxpayer, as applicable, in sufficient 
form to establish that the 
Apprenticeship Labor Hour and the 
Apprenticeship Participation 
Requirements have been satisfied. 


Under the Good Faith Effort 
Exception,21 the taxpayer will be 
considered to have made a good faith 
effort in requesting qualified 
apprentices if the taxpayer requests 
qualified apprentices from a registered 
apprenticeship program in accordance 
with usual and customary business 
practices for registered apprenticeship 
programs in a particular industry.22 


Pursuant to § 6001 and § 1.6001–1, the 
taxpayer must maintain sufficient books 
and records establishing the taxpayer’s 
request of qualified apprentices from a 
registered apprenticeship program and 
the program’s denial of such request or 
non-response to such request, as 
applicable. 


.02 Definitions. For purposes of the 
apprenticeship requirements the 
following definitions apply. 


(1) A taxpayer, contractor, or 
subcontractor is considered to ‘‘employ’’ 
an individual if the individual performs 
services for the taxpayer, contractor, or 
subcontractor in exchange for 
remuneration, regardless of whether the 
individual would be characterized as an 
employee or an independent contractor 
for other Federal tax purposes.23 


(2) The term ‘‘journeyworker’’ means 
‘‘journeyworker’’ as defined under 29 
CFR 29.2. 


(3) The term ‘‘apprentice-to- 
journeyworker ratio’’ means the ratio 
described under 29 CFR 29.5(b)(7). 


(4) The term ‘‘construction, alteration, 
or repair’’ means ‘‘construction, 
prosecution, completion, or repair’’ as 
defined under 29 CFR 5.2(j). 


(5) The term ‘‘State Apprenticeship 
Agency’’ means ‘‘State Apprenticeship 
Agency’’ as defined under 29 CFR 29.2. 


.03 Example. A taxpayer employs 
workers and qualified apprentices to 
construct a new facility. Construction of 
the facility begins in calendar year 2023, 
and the construction of the facility is 
completed in calendar year 2023. To 
satisfy the apprenticeship labor hour 
requirement, the percentage of total 
labor hours to be performed by qualified 
apprentices is 12.5 percent for 2023. 
The total labor hours, as defined in 
§ 45(b)(8)(E)(i), for the construction of 
the facility is 10,000 labor hours. The 
taxpayer employed qualified 
apprentices that performed a total of 
1,150 hours of construction on the 
facility. On each day that a qualified 
apprentice performed construction work 
on the facility for the taxpayer, the 
applicable requirements for apprentice- 
to-journeyworker ratios of the 
Department of Labor or the applicable 
State Apprenticeship Agency were met. 


The taxpayer also hired a contractor 
to assist with construction of the facility 
for 1,000 labor hours of the 10,000 total 
labor hours. The contractor employed 
qualified apprentices that performed a 
total of 100 hours of construction on the 


facility. On each day that a qualified 
apprentice performed construction work 
on the facility for the contractor, the 
applicable requirements for apprentice- 
to-journeyworker ratios of the 
Department of Labor or the applicable 
State Apprenticeship Agency were met. 


The taxpayer ensured that the 
taxpayer and the contractor each 
employed 1 or more qualified 
apprentices because the taxpayer and 
contractor each employed 4 or more 
individuals to perform construction 
work on the qualified facility. 


The taxpayer maintained sufficient 
records to establish that the taxpayer 
and the contractor hired by the taxpayer 
satisfied the Apprenticeship Labor Hour 
Requirement of 1,250 total labor hours 
for the facility (12.5% of 10,000 labor 
hours), and the Apprenticeship Ratio 
and Apprenticeship Participation 
Requirements. Under these facts, the 
taxpayer will be considered to have 
satisfied the Apprenticeship Labor 
Hour, Apprenticeship Ratio, and 
Apprenticeship Participation 
Requirements of the statute with respect 
to the facility. 


Section 5. Determining When 
Construction or Installation Begins 


To determine when construction 
begins for purposes of §§ 30C, 45V, 45Y, 
and 48E, principles similar to those 
under Notice 2013–29 regarding the 
Physical Work Test and Five Percent 
Safe Harbor apply, and taxpayers 
satisfying either test will be considered 
to have begun construction. In addition, 
principles similar to those provided in 
the IRS Notices regarding the Continuity 
Requirement for purposes of §§ 30C, 
45V, 45Y, and 48E apply. Whether a 
taxpayer meets the Continuity 
Requirement under either test is 
determined by the relevant facts and 
circumstances. 


Similar principles to those under 
section 3 of Notice 2016–31 regarding 
the Continuity Safe Harbor also apply 
for purposes of §§ 30C, 45V, 45Y, and 
48E. Taxpayers may rely on the 
Continuity Safe Harbor provided the 
facility is placed in service no more 
than four calendar years after the 
calendar year during which 
construction began. 


For purposes of § 179D, the IRS will 
accept that installation has begun if a 
taxpayer generally satisfies principles 
similar to the two tests described in 
section 2.02 of this notice, above, 
regarding the beginning of construction 
under Notice 2013–29 (Physical Work 
Test and Five Percent Safe Harbor). The 
relevant facts and circumstances will 
ultimately be determinative of whether 
a taxpayer has begun installation. 
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24 Described in section 2.02 of this notice, above. 
25 OMB Control Number 1235–0023. 
26 OMB Control Number 1205–0223. 
27 See 5 CFR 1320.8(b)(3)(vi). 


For purposes of §§ 45, 45Q, and 48, 
the IRS Notices will continue to apply 
under each respective Code section, 
including application of the Physical 
Work Test and Five Percent Safe Harbor, 
and the rules regarding the Continuity 
Requirement and Continuity Safe 
Harbors.24 


Section 6. Paperwork Reduction Act 
The Paperwork Reduction Act of 1995 


(PRA), 44 U.S.C. 3501 et seq., and its 
attendant regulations, 5 CFR part 1320, 
require an agency to consider the impact 
of paperwork and other information 
collection burdens imposed on the 
public. The IRA allows taxpayers to take 
certain increased credit amounts or an 
increased deduction if they satisfy the 
Prevailing Wage Requirements, and 
Apprenticeship Requirements, where 
applicable. The Department of Labor 
will collect the data needed to issue 
wage rates for taxpayers in connection 
with facilities whose construction, 
alteration, or repair is not subject to one 
or more Davis-Bacon and Related Acts 
(DBRA), as facilities subject to the 
DBRA are already accounted for in an 
existing collection approved by OMB.25 
DOL data collections needed to register 
apprentices and apprenticeship 
programs are accounted for in an 
existing collection approved by OMB.26 


Under the PRA, an agency may not 
collect or sponsor an information 
collection requirement unless it 
displays a currently valid Office of 
Management and Budget (OMB) control 
number.27 This collection of 
information is approved under OMB 
Control Number 1235–0034. The 
Department of Labor estimates that it 
will take an average of 15 minutes for 
respondents to complete this collection 
of information, including the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. The information that the 
Department of Labor will collect, as 
discussed in section 3.02 of this notice, 
includes the type of facility, facility 
location, proposed labor classifications, 
proposed prevailing wage rates, job 
descriptions and duties, and any 
rationale for the proposed 
classifications. After review, the 
Department of Labor will notify the 


taxpayer as to the labor classifications 
and wage rates to be used for the type 
of work in question in the area in which 
the facility is located. You may view the 
Department of Labor’s web page 
instruction here: https://www.dol.gov/ 
agencies/whd/IRA. 


Section 7. Drafting Information 
The principal authors of this notice 


are Alexander Scott and Jeremy Milton 
of Associate Chief Counsel 
(Passthroughs & Special Industries). 
However, other personnel from the 
Treasury Department and the IRS 
participated in its development. For 
further information regarding this notice 
contact Mr. Scott at (202) 317–6853 (not 
a toll-free call). 


Melanie R. Krause, 
Acting Deputy Commissioner for Services and 
Enforcement. 


Approved: November 23, 2022. 
Krishna P. Vallabhaneni, 
Tax Legislative Counsel. 
[FR Doc. 2022–26108 Filed 11–29–22; 4:15 pm] 


BILLING CODE 4830–01–P 


DEPARTMENT OF VETERANS 
AFFAIRS 


[OMB Control No. 2900–0572] 


Agency Information Collection 
Activity: Application for Benefits for 
Qualifying Veteran’s Child Born With 
Disabilities 


AGENCY: Veterans Benefits 
Administration, Department of Veterans 
Affairs. 
ACTION: Notice. 


SUMMARY: Veterans Benefits 
Administration, Department of Veterans 
Affairs (VA), is announcing an 
opportunity for public comment on the 
proposed collection of certain 
information by the agency. Under the 
Paperwork Reduction Act (PRA) of 
1995, Federal agencies are required to 
publish notice in the Federal Register 
concerning each proposed collection of 
information, including each proposed 
revision of a currently approved 
collection, and allow 60 days for public 
comment in response to the notice. 
DATES: Written comments and 
recommendations on the proposed 
collection of information should be 
received on or before January 30, 2023. 
ADDRESSES: Submit written comments 
on the collection of information through 


Federal Docket Management System 
(FDMS) at www.Regulations.gov or to 
Nancy J. Kessinger, Veterans Benefits 
Administration (20M33), Department of 
Veterans Affairs, 810 Vermont Avenue 
NW, Washington, DC 20420 or email to 
nancy.kessinger@va.gov. Please refer to 
‘‘OMB Control No. 2900–0572’’ in any 
correspondence. During the comment 
period, comments may be viewed online 
through FDMS. 


FOR FURTHER INFORMATION CONTACT: 
Maribel Aponte, Office of Enterprise 
and Integration, Data Governance 
Analytics (008), 810 Vermont Ave. NW, 
Washington, DC 20006, (202) 266–4688 
or email maribel.aponte@va.gov. Please 
refer to ‘‘OMB Control No. 2900–0572’’ 
in any correspondence. 


SUPPLEMENTARY INFORMATION: Under the 
PRA of 1995, Federal agencies must 
obtain approval from the Office of 
Management and Budget (OMB) for each 
collection of information they conduct 
or sponsor. This request for comment is 
being made pursuant to section 
3506(c)(2)(A) of the PRA. 


With respect to the following 
collection of information, VBA invites 
comments on: (1) whether the proposed 
collection of information is necessary 
for the proper performance of VBA’s 
functions, including whether the 
information will have practical utility; 
(2) the accuracy of VBA’s estimate of the 
burden of the proposed collection of 
information; (3) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; and (4) 
ways to minimize the burden of the 
collection of information on 
respondents, including through the use 
of automated collection techniques or 
the use of other forms of information 
technology. 


Authority: 38 U.S.C. 1805, 1815, 1821, 
and 1822. 


Title: Application for Benefits for 
Qualifying Veteran’s Child Born with 
Disabilities (VA Form 21–0304). 


OMB Control Number: 2900–0572. 
Type of Review: Revision of a 


currently approved collection. 
Abstract: VA Form 21–0304 is used to 


determine the monetary allowance for a 
child born with Spina Bifida or certain 
birth defects who is the natural child of 
a Vietnam and certain Thailand or 
Korea service veterans. Without this 
information, VA would be unable to 
effectively administer 38 U.S.C. 1805, 
1815, 1821, and 1822. 
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